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INTRODUCTION. 


IT  ING  JAMES  departed  this  life  upon  the  twenty^*  By  the  oem- 
•*'^  fcvcnth  day  of  Marcb^  in  the  year  of  Our  Lord  162^;,  ^miffiom  of 
by  whofe  demife  all  the  Juftices  patents  {a)  became  void ;  tennincd  by 
whereupon  King  Charles  fignified  his  pleafure  to  the  Lord  the  crov  n,  aii4 

tr  ...  could  not  be 

Keeper^  that  all  in  judicial  places  (hould  retain  them  as  kept  in  vnce 

I  hyproehmmtkn* 

before,  and  be  new  empowered.    And  accordingly  Sir  poit.  97,9s. 
Randolph  Crew,  Chief  Juftice  of  the  King*s  Bench,  (-)  Jy*'» 
received  a  new  writ,  and  Sir  Henry  Hobart,  Chief *•  I"!J- *^- 
Juftice  of  the  Common  Pleas,  a  new  patent,  and  were*-^-^*^*'* 
fworn    de  novo.      The    fame    day    alfo    Sir  Thomas  *♦•  ^ 

Coventry,  Attorney  General,  and  Sir  Robert  Heath, 
Solicitor  General  to  the  late  King,  had  new  patents  fenc 
them,  and  were  again  fworn.  And  like  patents  were  made 
for  the  other  Juftices,  with  recital  of  their  feveral  places 
(as  they  were  in  antiquity),  and  of  their  removes  or 
changes.     Justice  Jones  was  fworn  one  of  the  Juftices 
of  the  Ring's  Bench,  and  Myself  (^),  at  the  fame  time,  at  ^^j  cro.  jac. 
the  Lord  Keeper's  houfe,  was  fworn  (again)  one  of  the  p^^*  ^^o,  aiii. 
Juftices  of  the  Common  Pleas ;  and  afterwards  the  other  ^' 
Judges,  as  they  came  to  London^  took  their  oaths  and  re- 
ceived their  patents  :  and  although  there  had  been  a  pro- 
clamation made,  that  all  the  Judges  might  hold  and  cxc^ 
cute  their  feveral  offices  as  formerly,  yet  we  conceived  it 

a  3  fafeft 
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fafcll  that  none  of  us  (hould  intermeddle  until  we   were 
re*authorized  by  our  new  patents,  and  fworn  anew  ^a). 

If  a  writ  for        This  vacation  Sir  Johk  Walter,  Attorney  to  Prince 

the  creation  of 

aferjeantbe     Charles  before  he  was  King,  and  Sir  Thomas  Trevor, 

returnable  iMT-  ^ 

muiiath  and    ^jj^  f^jj  Piincc's  Solicitor,  were  appointed  the  King's  Ser- 

the  feijeani  ap-  -  '  rr  o 

Slnwihr^in**  jeants^und  writs  dircdted  to  th^fetto  feturnible  in  Chancery  ; 
MdTiwoTn,  ^vho  thereupon,  in  the  vacation,  appeared  before  the  Lord 
it  it  illegal.      j5^ggpgj.  j^j.  his  houfe  in  fFefimirtfier,   and  there  took  the 

Jones,  63.  *  ^         ^       7 

i.sid.  3.        oath  for  Serjeants,  and  then  alfo  fworn  the  KVng*S  ^r- 
jeants^  and  their  patents  were  delivered  them* 

The  ceremony         AFTERWARDS     SiR    lifiNRY   YfiLVERTON    reCCived    a 

jj^^'^^to  writ  to  be  Serjeant,  returnable  in  Chancery  the  fourth  day 
in  Tibi^  of  May  (which  was  the  firft  day  of  the  Term),  with  a 
therefore  t»»eir  warrant  alfo  to  be  one  of  the  Juftices  of  the  Common 
their  party.  Plcas  ;  ^nd  thereupon  he  made  fuit  to  the  Chief  Juftice, 
from  SfTfiamts.  that  he  might  have  his  robes  and  coif  put  upon  him  ki  the 
Mn/Ur  is  not  CO  Treafury  of  the  Common  Pleas,  and  be  difpenfod  with 

be  difpenfcd 

with.  for  returning  in  his  party-coloured  robes  from  Sericants- 

Poft.67.  375-  V  '  ^    • 

Inn  to  Weftminfter,  as  the  manner  is  of  new  ferjeants. 

The  twtwc         Upon  this  occafion,  all  the  Juftices  and  Barons  met  at 

iuu';\tce"'  Serjeants  Inn,  t)y  appointment  oT  the  Chief  Juftice,  where 

.ufTd oITth^     Sir  Heijry  Yelverton  {hen  (hewing  the  reafohablenefs 

vrjcanii.  ^^  ^^.^  requcft  (becaufe  by  the  fuddennefs  of  his  calling 

he  was  unprovided  for  the  folemnities),  cited  a  precedent, 

(«>  Rut  now  by  7.  Stt»  ^111.3.  c.  27.  I.  Geo.  3.  c.  3.     32.  Geo.  1.    c.  ^j. 

r.  a  I.  and  i.  Ann.  c  S.  every  commiffiuD,  2.  Geo.  3.  c.4.     5,  Geo.  3.   €.4^*  iai 

ptieM,  ot  grant  of  amy  tffice  civil  or  mi-  19.  Geo.  3.  c.  65.  by  which  thc^cofflmif- 

liury,  Oiall   continue   in    force    for.    f\x  fions  of  the  Judges  (ball  I'iemltii  in  f«ll 

'motarhi  after  uny  demlfe  of  the  croWn,  Torce  during  their  good  behavioury  noc- 

unlefe  it  be  made  void  by  the  fucceflbr  in  withftanding  the  demife  of  the  crown,  )iiid 

the  mean  time.— 1.  Hawk.  P.C.    ch.  t.  thdr  faUrles  fix61  and  nude  payal>k  Inde* 

f.  i».— See  alfo  X2.  &  13*  WilL  3.  c.  %.  pendent  of  tfackiag. 

viz* 
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vite.  thet  Sir  Ebward  Coke,  being  King's  Attorney,  was 
nttde  Serjeant  and  Chief  Jtiftke  of  die  Common  Fleas, 
and  fworn  in  Chancery  the  fame  day,  and  then  his  robes 
tad  coif  being  put  on  in  the  Treafury  of  the  Common 
Pleas  by  Sir  John  Popham,  Chief  Jufticc,  and  by  Sia 
TaoMAs  Fleming^  Chief  Baron,  he  was  led  in  his  party 
robes  to  the  Common  Pleas  bar  to  make  his  count,  and 
there  took  the  oath  of  Chief  Juftice,  all  in  one  day  :  and 
he  likewifedefired,  that  fo  it  might  be  done  to  him.  8ut 
all  the  Juftices  conceived  it  was  not  a  precedent  to  be  fol* 
lowed,  being  part  of  the  ceremony  for  the  creation  of  Ser^ 
jeants^  which  ought  to  be  performed  in  folemn  manner ; 
nor  could  it  be  convenient  to  fuffer  any  more  fuch  ex- 
amples. 

TH£fi£roRE  diey  all  reiblvcd,  that  the  wrics  of  the  faid  The  writ  for 

the  crsafton  of 

Semancs  returnaUe  immediate  to  appear  in  the  Vacation,  atferjeint  oofht 

to  be  made  re- 

aad  then  fwear  them  at  the  Lord  Keeper's  boufe,  was  not  torn4bk  on  a 

day  cerriin  im 

leeal  and  according  to  tiie  courfe  of  law  ;  for  although  '^*  •»<>  ^^ 

^  ^     In  the  94Mmiim» 

tke  Chancery  be  always  o^en  to  purchafe  general  writs,  PoA«>i>« 
or  cry  matters  of  equity,  to  have  writs  returnable  imme- 
diate, yet  tills  writ,  which  is  of  fo  high  a  nature  as  to  com- 
mand ad  camparaubim  it  recipiendum  fiatum  et  gradum  Ser^ 
mmtis  ad  legem,  ought  to  be  made  returnable  at  a  day 
certain  in  Term,  and  not  in  the  Vacation,  when  a  day  can- 
not be  prefixed  (as  of  neceffity  ought  to  be)  for  the  per- 
fdsaancc  of  all  the  ceremonies  requiiitc  for  that  calling. 

W«ERKtrf»o«  they  mov^d  the  Lord  Keeper  to  have  if  the  erettioo 

of  a  ferjeant  be 

Other  writs  dircftcd  to  them,  to  take  the  faid  eftate  and  ^©J^.  ^e  may 

be  required 

doEree,  returnable  in  Chancery  May  the  4th>  being  the  firft  ^  ^^*  «©  «ke 

^^      '  Ibe  fame  ftate 

and  decree,     k  Sid- > 
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of  this  Term  ;  which  was  done  accordingly,  and  thcy^ 
fworn  there  by  agreement  amongll  themfelves  in  this 
order: 

The  order  of        KiRST*  SiR  JoHN  Walter,  who  had  a  Warrant  to  be 

fwearingin  ^  ^  ,  ^. 

hc^^db^    the  King's  Serjeant,  and  appointed  to  be  Chief  Baron  (in 
Hreement.      the  place  of  SiR  LawreNcb  TanfieLd,  who  died  the 
30tK  oi  Jpril  before)i 

Then  Sir  Henry  YelverTok,  who  had  been  the 
King's  Attorney,  and  wdrS  ancient  to  them  both. 

Laftly,  Sir  Thomas  Trxvor,  who  had  alfo  a  patent  to 
be  the  King's  Serjeant. 

A  fcrjcant  On  Tucfday  May  lo,  in  the  fecond  week  of  the  Term, 

vfhom  the  king 

inteodito        thc  faid  Sir  John  Walter,  being  of  the  Inner  Temple, 

create  a  judge 

cannot  (on  no.  Sir   Henry     Yelverton,     of  Grav's  Inn,    and    Sir 

tice  from  the 

chirf  jufticc)    Thomas  Trevor,  of  the  Inner  Temple-  with  the  benchers. 

pradifo  at  thc  '  *      '  * 

readers,  and  others  of  thofe  inns  of  court,  whereof  they 
refpedlively  had  been,  being  attended  by  the  Warden  of 
the  Fleet  and  Marlhal  of  the  Exchequer,  made  their  ap- 
pearance at  Serjeants-Inn,  in  Fleet-Jlreety  before  the  two. 
Chief  Juftices  and  all  the  Juftices  of  both  benches.  And. 
Si  R  Randolph  Crew,  Chief  Juflice,  made  a  (hort  fpeech 
to  them,  and  (becaufe  it  was  intended  they  fhould  not> 
continue  Serjeants  to  praftife)  he  acquainted  them  with 
the  King's  purpofe  of  advancing  them  to  feats  of  judi- 
cature, and  exhorted  them  to  demean  themfelves  well  in 
their  feveral  places.  Then  every  one  in  his  order  made 
his  county  and  defences  were  made  by  the  ancient  Serjeants  ;- 

and 
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and  their  fcvcral  writs  being  read,  their  coifs  and  fcarUt 
hoods  were  put  on  them,  and  being  arrayed  in  their  brown* 
blue  gowns  went  to  -their  chambers,  and  all  the  Judges 
to  their  fevcral  plzccs\t  ff^efiminfier ;  and  afterward  the 
faid  three  Serjeants,  attired  in  thciv  party-coloured  roires,  at- 
tended with  the  Marihal  and  Warden  of  the  Fleet,  the 
fervants  of  the  faid  Serjeants  going  before  them,  and  ac- 
companied with  the  benchers  and  others  of  the  feveral 
inns  of  court  of  whofe  fociety  they  had  been,  walked  to 
IVefiminfieTj  and  there  placed  themfelves  in  the  Hall  over 
agaioft  the  Common  Pleas  bar. 

The  Hall  being  full,  a  lane  was  made  for  them  to  the  Prer.to.Re^99. 
bar;  then  (the  Juftices  of  the  Common  Pleas  being  only 
in  court)  they  recited  their  feveral  counts^  and  feveral  de- 
fences  made  to  feveral  counts^  and  had  their  writs  read,  the 
firft  and  third  by  Brownlowe,  the  chief  prothonotary, 
and  the  fecond  by  Goulston,  the  fecond  prothonotary. 

Sir  John  Walter  and  Sir  Thomas  Trevor  gave 
rings  to  the  Judges  with  this  infcription,  '*  Rcgi  Le^r  fcr- 
"  vire  Ubertas'* 

Sir  Henry  Yelverton  gave  rings  whereof  the  in- 
fcription was,   "  STAT  lege  corona.'* 

Prefently  after  (they  all  (landing  together)  returned  to 
Serjeants-Inn,  where  was  a  great  feaft,  at  which  Sir  James 
Lee,  Lord  Treafurer,  and  the  Earl  of  Manchejler,  Lord 
Prcfidcnt  of  the  Council,  were  prefent. 

Upoa 


t  I  NT  R  O  D  U  C  T  I  CrN, 

Upoft  TbarfUqy  the   m!i  day  of  Miy^  Su  Henhy 

Yelyertok  *  was  made  Juftice  of  the  Commosi  Pleas 

(being  th^  fifth  Juflice);  and  the  fame  day  Sir  Johk 

r^.4.Rep.3o.  Walter  was  fworn  Chief  Baron,    and  Sir  Tkomae 

Trevor  6ae  of  the  Barons  of  the  Exchequer. 


WHEN 


t  rf  1 


^ 


WHEN  thefe  Cases  were  adjudged^  thefe  Perfons 
were  Keepers  of  the  Oreat  Seal,  Juftices  ^  both 
Benches,  iind  Barons  of  the  Exchequer^ 


KEEPERS  OF  THE  GREAT  SEAL. 


AT  the  beginning  of  the  Ttign  of  dharlet  the  Urtt,  Jdhi  WiUidm^ 
biihdp  of  Liocda,  ww%:aoptr^f  fhe  great  fenl. 

Upon  the  27th  day  of  OAober  following,  the  faid  bilhop  wt6difcha]^edP<>^<l* 
df  (kstpiftce.     Arid  vpdn   the  50th  6f  the  fame    month,   Sir  ntmat . 
dvemty,  Knigbty  the  king's  attorney,  was  made  keeper  of  the  great  feal. 

Upcm  the  14th  of  Janoary,    1 ; .  Car.  i .    the  faid  ^/r  Thomas  Coventry  Poll.  $6$. 
departed  this  life :  and  npon  the  i8th  day  thereof  Sir  John  Finch,  chief 
jddoe  of  the  conunon  pleas,  was  made  keeper  of  the  great  feal* 

U^  the  rjfth  Bay  bf  January,  16*  Car.  i.  Sir  EJ^j/ard  Litthton,  chief  Poft.  €90* 
joftice  of  the  common  pleas,  was  made  and  fworo  keeper  of  the  great 
ieal,  in  the  place  of  Sir  John  tinch^ 
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JUSTICES  OF  THE  KING's  BENCH- 

I.  Can  I. 


Sir  Randolph  Crew,  Knt.  Chief  Jupce. 

Sir  John  Doderidgc,  Knt.  1 

Sir  William  Jones,  Knt.  >  Jujlices. 

Sir  James  Whitlock,  Knt.  J 


j^      ^  ^  IN  Michaeliras  Term,  2.  Car.  1.  Sir  Randelph  Cnnv  wis  amoved  from 

'  ^^*  ,his  place  :  and  in  Hilary  Term  following.  Sir  Nicholas  Hyde,  Knight,  was 

made  chief  jnflice. 

Foft.  1*7.  Upon  tHe  nth  of  September,  4.  Car.  1.  Sir  John  Loderidgi  died  ^  and 

apoo  the  9Ch  of  Odlober  following.   Sir  George  Creke  was  removed  from 
the  common  pleas,  and  made  one  of  the  juftices  of  the  king's  bench* 

F«fl,  XZ5.  In  the  ftiniroer  vacation,  <vix,  25th  AQgoll,  7.  Car,  1.  ^/r  NicbeUiHjde 

died  :  and  in  Michaelmas  Term  followin|r«  vix.  24th  Odober,  Sir  Thomas 
Richard/on^  chief  juftice  of  the  common  pleas,  was  fworn  chief  jafticc* 

Ptfft.  268*  Shr  James  Whitlock  died  in  the  fummer  vacation,  8.  Car.  i. :  and  in 

Michaelmas  Term  following,  Sir  Robert  Berkky^  Knight^   and  tfae^king*8 
ferjeanc,  was  fworn  one  of  the  juAices  of  the  king's  bench. 

Poft.  393*  In  the  Michaelmas  vacation^  lo.  Car.  i.  Sir  Thmuu  Richard/on  died  : 

and, 

^01^.403.  In  EaHrr  Term^  11.  Car,  i.  Sir  John  Brampfton^  Knight,  was  made 

chief  juftice. 

P0.I.  i©o.  Upon  the  9th  of  December,  16.  Car.  1.  Sir  WiUiam  Jones  i\t^  :  and 

in  Hilary  I'ersn  following.  Sir  Robert  Heath  was  fworn  one  of  the  juAices 
of  chat  court. 
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JUSTICES  OF  THE  COMMON  PLEAS. 

I.  Car.  I. 


Sir  Henry  Hobart,  Knt.  and  Bart,  Chief  Juflict. 

hir  Richard  Button,  Knt. 

5'/r  Francis  Harvey,  if«/.  >    ^  -jultjces. 

Sir  George  Croke,  Knt. 

Sir  Henry  Yelverton,  Knt. 


I  W^ 


IN  Micktelmas  Tacttion,  i.  Car.  i.  SirHmy  H$hart  died :   andt       Paft.it» 

Upon  the  laft   day  of  Michaelmas  Term,  2.  Car.  i.    ^ir  Thmas^tA.^ 
RUbarJ/n^   kniibtt,  and  ferjeant  at  Ww,  was  made  chief  juftice  of  the 
common  pleas. 

In  Michaelmas  Term,  4.  Car.  i.  Sia  Georob  CaoKs^  Kni^bt^  ad-  p«ii,  i^^. 
vancedto  be  jafttce  of  the  king's  bench » ta/ufra. 

In  Hilary  Term,  5.  Car.  i.  ^ir  Entry  Yd'otrton  died  :  and  Oaah'u  Pu^ 
rificatims  following,  5/r  Humphry  Davenfwrtt  Knight 9  WU  made  one  of 
the  joibces  of  the  common  pleas. 

In  Eafter  Term,  7.  Car*  i.   Zlr  Humphry  Davenport  was  made  chief  Poft.  si i.  ; 
buoo  of  the  exchequer  :  and  in  ^mndena  of  the  fame  Term,  Sir  George 
Voruan  was  removed  Yrom  being  one  of  the  barons  of  the  exchequer,  to 
be  one  of  the  jaftices  of  the  common  pleas. 

In  Michaelmas  Term,  in  the  fiime  year,  Sir  nomas  Richard/on  ad-  Poll.  aij. 
vanced  to  be  chief  jallice,  utjufra:  and  the  fame  Term,  «crf«.  27th  O^o« 
ber»  Sir  Robert  Heath »  Knight,  wu  made  chief  jttftice  of  the  common  pleas. 

Sir  Fraeuis  Harwy  died  in  the  fommer  Tacation,  8.  Car.  x«  :  and  in  Poll.  i6t. 
the  Michaelmas  Term  following,  Francis  Crawiey,  the  qaeen's  ferjeant  at 
law,  was  made  one  of  the  jaftices,  &c. 

In  the  fommer  vacation,  «r^.  14th  September,   la  Car.  i.  Sir  Robert  ML  375. 
Heath  was  difcharged  of  his  place :  and  in  Tres  Michaelis  following,  Sir  J. 
fineh.  Knight,  of  the  king's  learned  counfel,  and  attorney  to  the  qaeen^ 
mu  made  chief  jnfticc  of  that  coart. 


Ml.  SS7*  '**  HiTiiy  Ticatjon^  14.  Car.  i.  Sir  Richard  Huttmti^tfKTitA  this  life. 

In  Biifer  Term*  i^  C^r*  1.  SdmmiReni^,  fiprjeant  4t  iaw»  wai  fwgm 

one  of  the  jnflicet  of  the  common  pleas. 

Foft. S.  K&u         ^'^  George  Vemm  died  in  tht  MichaeluMs  Tacation,  in  the  fame  year: 
^6^.  and  in  the  Hilary  Term  following^  Robert  Fojier^  feijeant  at  iaw«  was 

fworn  judice  of  the  common  pleas. 

Ml.  565.  $67-  In  the  fame  year  and  Term^  5qr  J^  Fi^i  W4s  ra^^p  keoper  of  the 
great  feal,  mt/ufra  :  and  Sir  Edward  Littieton,  KfUght»  fi)licitor-general« 
was  then  mad^  c|ief  joftice  of  the  cpaii9<Mi  ple^l* 

MI«iQO»  In  Hilary  Terfa»  16.  Car.  i«  Sir  Ed'ward  Littleton  was  made  keeper,  vs 

Jitpra:  and  in  the  fame  Terin,  Sm  JohM.  Bamis^Knigkt^  afitoine^<<igeoera]j^ 
waa  made  chief  juftico  of  the  common  pleas* 


9ARQNS 


I  1^  1 


BARONS  OF  THE  EXCHEQUER. 


f.  Car.  I. 

Sir  John  Walter,  Chief  Baron. 

Sir  Edward  Bromley,  Knf. 

Sir  John  Denham,  Knt.  \JuJiices. 

Sir  Theraas  Trevor^  Knt. 


\ 


sin  Edward  Biomlut  4ie4  in  tbf  fammer  ▼aeatioo*}.  Gr.  i«  md P^.  SS* 
uk  MichaclflBas  Term  following.  Sir  Gitrgi  Vtnum^  Kmgki,  wu  made  one 
«f  ikf  biMOttf  of  the  cxcbeqiMr. 

In  Michaehnis  Term,  $.  Car,  i.  Shjohn  IPaliep  wu  commaiided  to  ML  lo]. 
fetboar  t^  emrafing  of  \i%  phce ;  yet  Md  the  ($mt  by  hit  pattst  niUil 
hU  dcmth»  being  opon  the  i8th  of  November,  wmo6*  Cmr.  u  /*•  203, 

In  Eafter  Term,  7.  Car.  i.  ^/r  Hampbty  'Dammpartt  one  of  the  jaCcet  PoU,  sgf, 
of  the  copiaoii  i^ean  was  made  chief  bairpn«  M^jkfnu 

In  the  faaa  year  and  Term,  ^m  Jamu  R^Ua,  iSa^ki»  m9$  made  one poft.  ^ii; 
pf  the  barona  of  the  exchequer  in  the  place  of  £/»  Ct^ii  Fptm,  who  waa 
whraoced  10  the  eommon  pleat,  utJUfra. 

In  Hilary  Term,  9.  Car.  i.  Sir  Jams  Wtfiom  departed  this  life,  Poft.  3||. 

In  Ealler  Term,  10.  Car.  i.  Ricbard  VFefioa,  ftrjeant  at  law,  waimadeibtd. 
one  of  the  barona  of  the  exQheqoer* 

Riekanl  tTeftom  removed,  14.  Qar.  i. :  and  in  Hilary  Term,  in  the  frmo 
year,  Edward  Henden,  ferjeant  at  law,  wat  made  one  of  the  berons  of  l)ie 
cxcheqoer. 


MantlJJa. 


\ 


Mantijfa. 


'T\kQi^  18 1  r  The  Khg' a^ainft  Sir  John  Eliot,  DenziU 
•*-  Hollis,  and  Benjamin  Valentine.  Nota^  That  after- 
wards, in  the  Parliament  17.  Car.  i.  it  was.refolved  by  the 
Houfe  of  Commons,  That  they  ihould  have  recompence 
for  their  damages^  lofles,  imprifonments^  and  fufferings 
fuftained  for  the  fervices  to  the  Commonwealth  in  the 
Parliament  3.  CarolL    Vid.pofi.  fol.  604,  605,  6fr. 

9i«ei.Com.2Xg.     P^gc  296.  RifoIutioH  upOH  the  Cafss  of  Admiral  Jurifdt£lion. 
•  «i».tt/**"  N^taj  Thefe  were  not  jiidicial  refolutions,  and.  therefore 
•73.*^    p«w  ^^^  authentic.    Vide  an  ordinance  12.  Aprills,  1 647,  touch- 
ing  the  fame. 

Page  524.  The  Lord  SayeV  Cafe.    Notdy  The  refolution 
in  Mr.  Hampden^s  Cafe  thejre  cited,  was  adjudged  to  be 
.againil  law,   and  repealed  by  the  (latutc  of  17.  C^r^ 
'  Vide  pojt.  page  601. 
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^^^^^        Hamond  againft  Dod.  ^^^tT^UD  case  t. 

EBT  upon  an  obligation  conditional,  reciting,  "  Whbrsas  On  a  covenant 
"  fuch  copyhold  lands  were  to  be  furrendercd  by  jf.  S.  at  for  fukt  ^y^. 
«*  her  fall  age  to  the  ufc  of  the  fatd  Hamond  and  Gay,  and  «*»'»  »^  ^ 
"  their  heirs,  and  that  Gay  (hould  pay  to  Hamond  thirty-thrte  ^l^jff'^ 
"  pounds  at  fuch  a  day,  and  if  he  fiiilcid,  it  fhould  be  to  the  ufe  of  ^  \^  \,^^ 
*'  Hamond  ^nd  his  heii^Si  it  was  conditioked,  that  if  die  fatd  m/^^T  widwut 
"  obligor  nrocure  the  faid  J.  S.  at  her  full  age  to  farrmder  to  the  ft>«wiog  that  k 
"  ufc  of  Hamond  and  his  heirs,  and  if  Hamotul  and  his  heirs  snigfat  T?j*  ^fi^ 
•*  have  and  enjoy  the  faid  lands  to  him  and  his  heirs,  that  then,  ^c.'^ '    ' 

The  defendant  pleaded,  that  Gay  did  not  pay  the  thlrty-three  ^r^^f^vt* 
pounds  ;  and  that  the  faid  j1.  S.  came  of  full  age  fuch  a  daV)  and  ^.  co.  go.  b. 
afterwards  at  foch  a  court,  in  full  court,  did  furrender,  relealc,  and  Co.  lit.  384.* 
quitclaim  to  the  now  plaintiff,  being  in  polleilion,  all  her  right,  8.Co.iio.b.J33, 
dUtc,  and  intercft  in  the  faid  tenements,  &c.  and  that  the  plaintiff  ^^*  '**• 
always  after  might  have  enjoyed  the  faid  tenements,  &c.  Cro.*jac.  ifi. 

The  plaintiff  replies,  quid  bene  et  verum  efl  that  the  faid  A,  S.  Vi'  4*5- 
did  furrender,  &c.  proi4t ;  but  that  afterward,  viz.  on  fuch  a  day,  ^^  g^**-  "> 
the  faid  G^j^entered  and  expelled  him,  &c.    Whereupon  the  defen-  y^i.  11] 
dant  demars.  2.  shower,  42  5. 

And  now  this  Term  it  was  moved  by  Athoe,  Serjeant^  that  '*  s^odffso. 
this  replication  was  good,  without  (hewing  that  the  expulfion  was  j*  Mod.  ij|, 
for  title,  bccaufc  by  the  obligation  he  hath  taken  upon  himfclf  to  1.  Veml  ftJ 
defend  againft  all  titles,    rirle  2.  Ed'-M.  ^.foL  15.    If  a  repliqation  »•  Lof.tj* 
be  not  good,  yet  if  the  bar  be  ill  in  fubftancc,  judgment  fliali  be  J"^*  ^^ 
for  the  plaintiff.  3.  Co.  52.  KiJ^zvay's  Cafe.  Vaugh.uo!x»v 

But  IT  WAS  REscfL^ED,  that  this  replication  is  not  good,  be*  $•  com, Dig. 
caufc  he  hath  not  fhewn  that  he  was  cvi£ted  by  lawful  title  ;  for  ^*  ^^ 
othcTwife  the  bond  doth  not  extend  to  it*    t^ide  Dyer^  328.  and  ,  ^TwmV«F 

(•)  Bf  S.  *  9.  WiH.  3.  c.  Ti.  f,  B;  "  In  '*  deed,  m  wriitnft,  the  pWnuff  mjiy  tfUgii 

^  ail  aAiom  upon  bond,  or, on  any  p«nal  *'  as  many  breaches  at  he  fh«)J  think  fit.*' 

"  fam  for  oon-performance  of  any  cove-  Vide  Cumyo'f  Rep.  ^76.     ft.  Black.  Rep* 

"luoti  or  asTMokcoca  ia  anj   indcnturt,  it 99.     Lgogl.  ^a    Cewp,  1^7. 

cRo.  CAa#  B  If 
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Stating* fur-  i^  ^^g  ALSO  HELD,  that  thc  bar,  viz.  "  that  (he  furrcndercd 
whhoVt"fayine'  "  ^^^  relcafed  in  court/'  is  good  and  certain  enough,  acccnding  to 
totbfu/e^&e'!  common  intendment.  And  although  it  be  not  laid  that  Ihe  fur- 
is  fufficiemiy  rendered  **  to  the  ule  of  the  plaintiff,"  yet  being  alledgcd  to  befur- 
cciiaininaAtfr.  rendered  and  releafed  in  court,  and  accepted  by  thc  plaintiff,  and 
Port.  63. 195.  confefled  in  the  replicatipn,  it  was  a  lurrcnder  to  thc  ufc^  &c.  and 
Co.  Lit/  303.  a.        J  enough,  &e. 

5.  Co.  III.  a.     o  o    ' 

8.  Co«i33.b.    Plowd,  loi.     5, Com.  Dig.  72.    Cowp,^i%i,   Dciigl.j5S« 

Caif.  2.  Holme  agalnft  Lucas. 

Adecltrationin  A  SSUMPSIT.  The  declaration  and  writ  were,  **  quod  cum  it^ 
ffum^^fit  mM{t  xX  i^  dil}itatusfuit^'  to  thc  plaintiff  in  fifteen  pounds  ;  in  confi- 
!!rJe'of  IhT*'"  deration  whereof  he  alTumcd  to  pay  unto  thc  plaintifF  thc  faid  fif- 

promife.  tCCn  pounds,  &C. 

Vid*  poft.  31.  x}^e  defendant  pleaded  non  ajfumpfu  ;  and  found  for  the  plaintifF. 
It  was  now  moved  in  arreft  of  judgment,  that  this  declaration 
^^(i>?  X.  ^^  "°^  go<^d,  becaufe  it  is  generally  indebitatus  ajpirr.pjit^  and  doth 
Cro.  Jac.  107.  T^^^  ^^^w  for  what  caufc,  viz.  for  merchandize  fold,  or  money  lent, 
213. 548. 642.  or  for  other  caufes  which  lie  in  contraft  :  for  if  it  were  indebitatus 
Cro.  EHx.  240.  by  judgment,  or  by  fpecialty,  which  lies  not  in  contraft,  an  af- 
1  Sid.  182.  fumpjtt  in  confideration  tliercof  would  not  lie;  becaufe  damages 
I  ^^Buif^i'qt.  recovered  in  ai>  a[fumpjit  cannot  be  a  bar  to  a  debt  upon  a  record  or 
i!show.  34*7.    fpecialty. 

V  ^^'  ^*S*  Hendek,  Serjeant,  for  the  plaintiff,  agreed,  that  fuch  a  declara- 

4fBac.Abr.14-  ^*^^  1^*^  ^^^  httvi  good  if  the  defendant  had  demurred  to  it :  but 
•  *  *  Having  now  pleaded  non  affttynpjit^  and  the  jury  having  found  quod 
ftffump/itj  it  fhall  be  intended,  that  he  alTumed  for  fuch  a  debt  which 
lieth  in  ajfumpfst ;'  and  therefore  the  defendant  hath  made  his  de- 
claration good.  And  as  to  this  point,  divers  precedents  have  been 
in  this  court,  that  after  verdift  it  hath  been  held  good  ;  and  thc 
plaintifF  had  judgment :  and  many  precedents  were  alledged  to 
have  been  the'  otlier  way,  in  the  king's  bench  and  cxchequcr- 
chj^mber. 

It  was  appointed,   that  precedents   on   both   fides   fhould  be 
fearched  ;  and  in  the  mcau  time.  Curia  advifatc  vult  [a). 

(d)  Refolve^y  that  th«  omifnon  !•  not     poft.  3?.  and  fee  Avery  v.Hoole,  Cowp. 
3iid«5cl  by   the  vcrdidJ,      Foftcr  v.  Smith.     Sa6.     D^ugl.  4.  7Z7. 

\cAn  5.  Arfcott  agalnft  Heale. 

la  the  Exchequer  Cbamher, 

inp'tBTdgainft  HORROR  of  "a  judgment  in  the  king's  bench,  in  debt  upon  an 
ftwobitgort,  !-»  obligation  of  two  hundred  pounds,  conditioned  for  the  pay- 
«.«  p)ead»/o/w/  ^gj^^  of  one  hundred  pounds  bv  fohn  Arfcott^-  John  Chichffler,  and 
cililrth«  neU  John  Vigniers,  or  ai)y  of  them,  {hey  being  all  jointly  and  feverally 

%\\tr\.ht  three       obligors. 

ThTm'lfarpa^d.       ^^^  defendant  Jchn  Arfott  pleads,  that  he  paid  it  at  the  day. 
On  iffuc  joiucil.      The  plaintiff  replies,  that  *'  neither  the  faid  John  Arfcott^  John 
vcrdift  thai  tU  .(  Qhichejiery  nor  John  Figniers,  vec  eoum  aliqulsy  had  paid  the  faid 
*aW**^5  K©od      *'  hundred  pounds  at  the  day,  et  hoc  petit ^  quod  inquiratur,  ^c.  etpra* 
VUHsis^'i^*  "  ^'^"^  Johannes  Akscott  fmi/iter.** 

Co.  Lit.  4»7»  •'     ».  Roll.  Abr,  705.    Hob.  49.  54. 1x9,    Cro.  Jac.  71.     j,  Com.  Dij.  1 67. 

The 
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The  jury  found,  that  the  forcfaid  John  Arfcoti  had  not  paid  the     ^^^"^^V 
faid  hundred  pounds,  as  the  defendant  had  pleaded  ;  and  thereupon       nf 'li^ 
judgment  was  given  for  the  plaintiff".     And  the  error  affigned  was, 
ficcaufe  the  verdift  was  not  according  to  the  ifluc,  for  it  might  be 
paid  by  any  of  the  others  ;  which  had  fufiiced. 

But  THE  Court  held  it  to  be  well  enough,  for  the  addition  of 
John  Cbicbe/iir  znd  John  Hgniers  (not  mentioned  in  the  bar)  was 
but  furpluwgc ;  andf  their  finding  that  John  Jr/cott  did  not  pay  the 
jnoney  is  fufficicnt :  and  it  fliall  not  be  intended  that  any  of  the 
other  two  had  paid  it,  when  the  defendant  faith  that  he  himfelf 
paid  it.  And  if  it  had  been  proved  that  any  of  the  other  two  had 
made  the  payment,  the  jury  ihould  have  been  direfted  to  find  that 
the  defendant  had  paid  it  by  fudi,  &c.  Whereupon  judgment 
was  affirmed. 

Savcrne  againft  Smith.  ^*"  4* 

In  the  Exchequer  Chamber, 
rRROR  of  a  judgment  in  an  ejeftment.     Upon  a  fpecial  verdift  %lfj»^8mfnt 
^  the  cafe  was,  That  John  Dix,  being  a  copvholder  in  fee  of  the  !»/J«?"«n*  ^ 
manor  of  c>ivaj^ngj  had  illue  two  daughters,  jfgnes  married  to  John  /i,,  where  it 
Smith,  and  Margaret  married  to  fVtUiam  Reve,  and  died  feifed.  WtlUam  ought  lo  have 
RevcvDoAt,  a  Icafe  for  ten  years  of  Margaret's  part  without  licence,  been  only  for  j 
andagainft  the  cuftom  of  the  manor;  which  being  prefented  by  «««%  »««to- 
thc  homage  as  a  forfeiture,  the  lord  feizcd  upon  it,  and  granted  it  "***"* 
to  the  faid  John  Smith  and  his  heirs.     Afterward  IVilliam  Reve  died,  ^cc  Rannlngtoa 
having  ifluc  Nicbola^^  who  entered,  and  let  to  the  plaintiff  for  three  <>"^J*^-  »<'9* 
ycirs.    The  plaintiff  entered,  and  was  cjeded  by  the  defendant,  J'com/big. 
whoclaimsi3nderthefaidy0^;i<S^/;V/^.  Etfifupertotammateriam^iffc.   ayS. 

The  judgment  was  entered,  **  pro  ei  quodvidctur  Curio'y  that  the 
"  defendant  was  guilty  of  the  trefpafs  and  ejeftmentaforclaid,  modo 
**  €t  forma  pradiH,  as  the  plaintiff  hath  declared.  Ideo  confidcratum 
"  eji^  that  he  fhall  recover  h  s  damage  aforefaid,  &c.'* 

The  error  afligncd  in  law  was.  First,  That  judgment  is  given 
for  the  plaintiff,  where  ir  ought  to  have  been  given  for  the  defendant. 

Secondly,  Becaufc  the  judgment  is  for  the  ejeftmcnt  de  iniegris 
taiementisy  wliere  it  ought  to  have  been  but  of  the  moiety. 

Athoe,  Serjeant^  faid,  that  for  the  firft  point  he  would  not  infift  , 

whether  it  were  error  or  no  ;  for  he  conceived  the  fecond  to  be  a 
manifcft  error,  bccaufe  the  plaintiff  had  no  colour  to  have  an  ejedl- 
mcnt,  but  fora  moietv  only.  And  the  judgment  was  given  for  the 
whole,  and  entire  damages  afl'eflcd  by  the  jury.  Whereupon 
Cin'tf  advifare  vult. 

For  the  matter  in  law  the  cafe  is,  A  copvholder  in  fee  takes  ^f*  hofband 
hulband,  who  makes  a  Icafe  for  years,  which  by  the  cuftom  of  the  ^t^t\l^^'^^^^ 
manor  is  a  forfeiture.     The  hulband  dieth  :  Whether  this  forfei-  h°s  J^fc'^inakc^ 
turc(ha|l  bind  the  wife  and  her  heirs  after  her  bufband*s  death  ?  icafe  not  war. 

And  IT  WAS   ADJUIJGED    it  fliould  not  bind  j    but   that    the  wife  ranted  by  the 

fliall  have  it  again  after  her  hufband's  dcatli,  notwithftanding  the  ^"i**!^**^  I'* 
^ivrf^^^^^^  forfeiture  of  th« 

forfeiture.  eftitedurin^thc 

life  of  the huiband  only.  Bcndl.  147.  I.  Roll.  Ab.  509.  t.  Roll.  Rep.  344.  361.  372.  S.  Co.  44.  Cro. 
Vux.  149.  ,01.  GQdb«  345.  ^iilni.  383.  CUb.  Ten.  243.  4«  Co,  »;.  «,  ».  Com.  Dig.  515, 
J.  B»c  Ab,  307, 

3  %  Flighc 
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^^"*  ^  Flight  againft  Crafdett. 

^««^//wiUiie    /a  SSUMPSIT.    Whereas  the  plaintifF  was  obliged  to  the  dcfen- 
"^mirc"*vi"^  ^*"'  **^  **^  obligation  of  fixty  pounds  to  pay  thirty  the  9th 

tharif  UicoWi-  ^^Y  of  May  1624;  that  the  defendant,  die  faid  oth  ox  May y  in 
gor  will  pay  Che  confideration  the  plaintifF  would  pay  to  him  the  faid  thirty  poundt 
money  on  the  upon  the  faid  Oth  of  May ^  promiieo  to  deliver  the  faid  bond  to  be 
t*u  d!iivCT*!f^  cancelled :  and  alledgcth  in  fafl,  that  he  paid  the  faid  thirty  pounds 
ihcbond!"  "**  to  the  defendant  according  to  his  promife,  and  that  tlic  detendant 
had  not  delivered  him  the  faid  bond  to  be  cancelled*  but  refufed, 
Cro.Tiiz!  I  4.  ^^^  hadcaufed  him  to  hearrefted  thereupon,  to  his  damage,  &c. 
439-  ^         The  defendant,  trotejlando  that  he  made  not  any  fuch  promifc, 

1.  Roll,  Ab.  13.  p^Q  placito  dicTty  quod  non  fohity  t^c.  whereupon  they  were  at  iffuc  ; 
i!Vent.  ic8.    ^^  *^  ^^  found  for  the  plaintiff. 

I.  Com.  Dig.         GwYN,  Serjeant^  moved  in  arreft  of  judgment,  that  this  is  not 

*4«»  any  confideration  to  charge  the  defendant :  for  he  received  but  his 

I.  Term  Rep.    jj^^j^^y  ^^  ^j^^^  inftant  time;  and  confidcration  ought  always  to  be 

♦79-4  3-         matter  of  profit  and  benefit  to  him  ro  whom  it  is  done,  by  reafon 

of  the  charge  or  trouble  of  him  who  doth  it ;  otherwife  it  is  not 

a  fufficient  ground  for  a  promife,  and  fo  the  a£tioii  lies  not:  and 

for  proof  hereof  he  cited  9  Edw.  4.  pL  19. 

But  Richardson,  Serjeant^  for  the  plaintiffs  fliewed,  that  it  is 
confidcration  fufficient  to  have  it  paid  without  fuitor  trouble;  for 
pcradvcnture  the  non-payment  at  that  time  would  be  more  preju- 
dicial to  him  than  the  tbrfeiturc  of  the  bond  would  be  of  advantage, 
if  he  (hould  be  forced  to  fue  for  h.  And  he  promifed  to  do  nothing 
but  that  which  in  honefty  and  equity  he  ought  to  do,  vi%.  to  deli- 
ver up  the  bond  upon  payment  of  the  money ;  which  promife  is 
binding. 

All  the  Court  were  of  that  opinion,  for  the  reafons  before 
alledged. — And  Hob  art  faid,  if  he  had  promifed  in  this  cafe,  that 
if  he  would  pay  the  money  in  the  morning  of  the  faid  day,  he 
would  give  him  five  pounds,  it  had  been  a  good  promife/  becaufe 
the  money  was  paid  before  fun-fet  (the  time  when  the  law  appoints 
it  to  be  paid). — And  it  was  adjudged  for  the  plaintiff,  Harvst 
and  Yelverton  abfentibus  {a). 

(«)  Sfd  vidiCowf,  iiSt 

CAst «.  Caroon*s  Cafe. 

An  -i/iri.  may  GlR  lIPWELL  CAROON,  an  alien  born,  and  not  made  deni- 
b€  executor  and  O  jjcn,  being  agent  here  for  the  States  of  the  Low  Ccuntries^  died 
chl!«"L^«Ius*''  Jnteftate ;  and  conteftation  was  m^dc  to  whom  adminiftration 
wcU^'p^fonlij  Ihould  be  committed. 

aad  if  he  fuc  im  'j'j^g  judge  of  the  prerogative  offered  to  commit  it  to  three  of  his 
awtndrsit,  hit  ^^    ^^cr's  and  fillet's  children,  who  were  aliens  born,  and  lived  in 

attenavrg  cannot  .      «      t     i-  t 

be  pleaded  in     tl)c  arch-duchcfs'  couRtry. 

^hatemtfit.  .  g^^  ^j^c  wlio  was  grandchild  of  his  fitter,  born  in  England  and 
Co.  Lit.  2.  b.  inhabiting  here,  endeavouring  to  obtain  it,  moved,  that  of  right  it 
notc(S)  laS.  b.  appertained  to  him,  being  a  denizen,  becaufe  the  cftate  confiftcd  in 

i.Salk.2.  I.  Brownl.42.  i.SaIk.46.  4.Mod.285.  9.  Edw.  4.PI.7.  Cro.Eliz.683.  Moo^43»• 
Skinnc^,  370.  Andrews,  76.  Strang*,  1081.  Fort.  121.  Ld.Raym.aSi.  DourI.  641.  65«>-  iC^'***' 
Oig.  23$.  *6i.  300.  j02.     «.  Bac  Abr.  84.    2.  Bac.  Ab.  375.     3.  Bac.  Abr.  696.  Dougl. 643.  to  ^S^> 
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l«fcs  for  years  of  lands,  and  perfonal  cftatc  in  debts;  and  that     Carooh'i 
aliens  may  not  have  leafes  for  years,  although  they  may  have  per-        Ca»«. 
fonal  things,  and  therefore  prayed  a  prohibition. — Sid  Curia  ad^ 
vifare  vult. 

Afterwards,  in  Michaelmas  Term^  being  again  moved,  it  was  re- 
folved  by  the  whole  Court,  tliat  no  prohibition  was  grantable  ;  for 
an  alien  may  be  adminiflrator,  and  have  adminiilration  of  leafes 
as  well  as  of  perfonal  things,  becaufe  he  hath  them  in  another's 
right,  and  not  to  his  own  ufe ;  and  he  may  be  adminiflrator,  as  well 
as  a  perfon  outlawed  or  attainted  may  oe  an  executor:  and  this 
Court  hath  no  authority  about  committing  adminiftrations,  &c. 
In  the  cafe  of  Beck  v.  Philifps  (a),  debt  was  brought  by  an  admi- 
nifirator,  and  the  defendant  pleaded  that  the  plaintiff  was  an  alien  tiie ; 
but  it  was  adjudged  quid  reffondra  oufter. 

(«)  In  £aller  Term,  43.  Eliz.  Roil  1704* 

Doftor  Brikenden*s  Cafe.  Cah  7. 

A   PROHIBITION  was  prayed,  Becaufe,  upon  profecution  in  Coftt  awarded 
'*^  the  fpi ritual  court  for  tithes,  fentence  was  againft  the  defen-  by*  fpirinwi 
dant,and  an  appeal  fued  thereupon }  and  2>r.  BrihndenmTidc  thereby  ^"ft  before  a 
a  party  as  promoter  of  the  fuit,  who  was  not  any  party  thereto.  fjJ^J^I  lult*"* 
Thefirfi  fentence  was  confirmed  in  November  1623,  and  cofts  were  «M^tiH«ftww 
then  awarded  to  Dr.  Brikenden^  but  not  taxed  until  Hilar j  Term  ^J^^^- 
1623,     Between  tlie  time  of  awarding  the  cofts  and  of  taxing  the  thepvtioo. 
iame  came  the  pardon,  which  pardons  all  offences  before  December     ^       ^ 
J623,  whereby  this  offence,  and  the  cofts  taxed  thereupon,  as  was  Ppft.  j//i^I 
pretended,  although  they  were  awarded  in  the  fpiritual court  before  %,  1ioU.Ah.304. 
the  iaid  pardon,  were  alfo  pardoned  ;  and  becaufe  it  was  not  there  s*H«wk.  P.  C^ 
allowed,  a  prohibition  was  prayed.  ^^ 

But  THE  Court  denied  it  j  for  thofe  cofts  being  awarded  to  the 
party  before  the  pardon,  although  they  were  taxed  afterwards, 
are  not  taken  away  by  that  pardon. 

Marthairs  Cafe,  Casb  t . 

jyJECTMENT.     After  imparlance  the  defendant  pleaded  **«»-  sfm.  Ifapleat* 

^  **  cient  demefne  i^"*  and  it  was  thereupon  flemurred  ;  for  being  the  jwifdiaion, 

aferimparlancc  it  came  too  late, — But  the  Court  doubted  thereof,  J^  *•«»««««'•- 

becau/c  fuch   land  is  not  iraplcadable  at  the  common  hw,  and  Ii^|{te',ite * 

the/eforc  it  came  time  enough  when  he  had  not  pleaded  any  other  imparkiwe  ? 

pica.     Sed  Curia  advifare  vuli.  S.C.  Ydr.  iit. 

c.Co.  IOC.      i-  Vent.  436.     LaicW.-Sa.    Dyer,  sto.      i.Com.  DI5,  71.      Stn.  510.     j.Bw.Ab.iyi! 

4.  jBjc.  Ab«  * 9n      Tid4'»  Praaicc,  240.    i .  Term  Rep.  ajS. 
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Trinity   Term, 

1.  Car.  1.     In  the  Common  Picas. 
.  Sir  Henry  Hobart,  Knt.  Chief  Jujlice. 
Sir  Richard  Hutton,'  Knt. 
Sir  Francis  Harvey,  Knt. 


I  >A 


Sir  George  Croke,  A>//. 

St'r  Henry  Yelvertcn,  Knt. 

Sir  Thomas  Coventry,  Knt.  Attorney  General. 

Sir  Robert  Heath,  Knt.  Solieitor  General. 

*eisi  I.  *  Lionell  Farrington's  Cafe. 

iln^ionjJ;  T^^IJ  wa^  brought  upon  the  23.  Eliz.  c.  i.  f.  5  againft 
##tt,andallpro-  I  1  Thomas  Prince  and  his  wire,  ad  refpondenaum  one  hundred 
Ceedjngi  there-  -*— ^  and  twenty  pounds  for  the  recufancy  of  his  wife»  and  ab- 
«i,  (hall  ftand  fence  from  church  for  eleven  months,  viz.  from  the  23d  of  5^- 
«nab«ed,  not-  ^^^^^  ^  j^  j^^  l^  ^^  ^ht  day  of  the  writ :  per  quad  aith  accrevit  e'liem 
th«d€mirc  of  ^^/«///*  regi  et  LiCNELLO  FarRington  ;  qui  tam^  (sc.  adbahemum 
the  king;  for     the  faid  one  hundred  and  twenty  pbunds.^ 

aU'withTn'{te'  Upon  this  declaration  the  defendant  demurs  ;  <*  pro  el  quod  de^ 
provifioni  of  "  daratio  ipjtus  LiONELLl  tn'tnui  fufficlcm  in  lege exijiit adijfum  LlQ- 
i.Edw.$.c.7.  **  NELLUM,  qui  tam^  l^c.  verfus  ipjum  Th*OM  AM  manuienendum^  t^Ct 
Moor,  74J.  **  f^^^^  petit  judicium,  Et  qwid  pr  adieus  LlON£LLl78,  qui  tam^  tfr, 
t.  And.  45.  "  ab  a£tione  fud  pradi^d  verfus  cos  habendum  pracludatur.  Etpra- 
7.  Co.  31.  a.  *•  dUius  LiONELLUS,  qui  tam^  He.  ex  quo  ipfe  fufficientem  materiam 
Dyer,  165.  tt  y^  ^^^^^  ^^  ati'ionem  pradifiam  verfus  eos  manutenendum  fuperius  de^ 
^JU^io  398  **  clarav'it,  fa^r."  And  they  joined  in  demurrer,  which  was  entered 
Lut.  X96.  in  Hilary  Term. 

c*'  Ir'  8  KiKG  Jamks  departed  this  life  in  the  vacation  following;  and 
Hard.  *6  !^  ^^  ^^^  moved  in  Eaflcr  Term^  Whether  the  original  writ,  declara- 
Stfa,*43.  7*82.  tion,  pleading,  and  demurrer  upon  tliat  action,  being  brought  by 
t.  Com.  Dig.  the  informer  for  the  king  and  himfcjf,  (liould  be  abated  by  the 
*>9'  demife  of  the  king,  as  an  original  brought  by  two,  where  by  the 

Cow|>.  3S9.  death  of  either  the  writ  ihall  abate;  or  as  writs  original  brought 
by  the  king  in  his  own  name  pnly,  as  it  ia  in  7.  Co.  30.?  or,  Whe- 
ther the  writ  and  declaration  only  Ihall  ftand  and  not  be  difcon- 
tinned,  as  it  is  rcfclvcd  in  the  faid  cafe  r  or.  Whether  the  writ  and 
declaration  and  all  proceedings  thereupon  Ihfill  lUndby  the  ftatutc 
of  I.  Edzv.  6.  c.  2.  as  it  fliall  do  in  writs  of  debt  betwixt  common 
perfons  {a)  ?  Andbecaufe  no  precedent  had  been  produced  in  fuch 
cafes,  and  many  precedents  were,  that  thofe  only  fh,ould  fland ; 
but  that  all  demurreia  and  pleadings  to  informations;  \^'er^  deter- 
mined. 

The  Court  advifed  until  this  Term,  and  ordered,  that  prece- 
dents fhould  be  fcnrchedto  know  what  had  been  doneinaftionsof 
debt  uppn  penal  ilatqtes,  brourht  by  information  for  the  king  and 
party. 

{a)  By  I.  Ann.  c.  8.  no  ^rlt^'plw,  pro-  her  majcfty  of  fucccflbrs,  (hall  be  difcon- 
4ef5,  or  other  pocrvding  rn  any  iridKiln^cnt     tinutd  «rd  null  \yiil^out  day  by  the  dcmifc 

Ux  informatior.,  or  lor  an>  itbtt  or  accgun^  lo     pf  the  crowp. 

And 
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And  now  being  moved  again,  and  informing  that  there  could     Lfowttt 
not  any  precedents  be  found,   and    that  fuch  writs   upon  that  ^^'q^^J^^*^ 
ilatutchad  not  been  frequent,  but  of  laie,  the  Court  refolved, 
that  this  writ  and  declaration,  witli  al!  the  proceedings  thereupon, 
ihouJd  fland  ;  for  it  is  merely  the  fuitof  the  party,  and  within  the 
lUtute  of  £Viw?r<:/ the  fixth,  which  fhall  not  be  difcontinued  or 
abated  :  for  although  tlic  writ  be,  "  qticti  reddat  dcmino  regi  et  in" 
^^  formator'i^^  vet  it  is  prefumed  for  himfelf,  he  being  as  the  original 
party  only  ;  tor  the  ftatute  appoints,  that  no  proteflion  or  wager 
of  law  (hall  be  therein.     And  the  pleading  upon  this  writ  (hews  as 
much,  v/z.  **  that  tlie plain t iff /V7;77>;e/o«  fhall  maintain  hisaftion,"  3-^-^«  595- 
and  that  "the  declaration  is  not  fufficient  to  compel  him  to  anfwer  **"*^*'«  "-^^ 
"  to  the  informer,"  never  mentioning  the  k\n^.     And  the  replica-  '"' 
tion  and  joining  in  demurrer  is  only  by  the  inlormcr,  t/s:.  tliat  "  it 
"  is  not  fufficient  to  bar  him  of  his  aftion."     Whereupon  they 
ALL  KEsoi-VED,  that  not  onlv  the  writ  and  declaration,  but  all 
pleadings  thereupon  and  the  demurrer  fhould  Hand.    7.  Rsp.  30I ' 
^^%  125.    6.  Edw,  6.  Fitzherbert^    '*  Non/uit,*'  13. 

George  Venables*  Cafe.  Casi  «. 

'T^HIS  Term  a  writ  of  privilege  was  figned  by  all  the  juf-  ThednhznA 
^    ticcs  of  the  common  pleas  for  George  f^erial/cjjZ  clerk  under  the;  «f'«"""  of  the 
cufiBi  brevium,  to  free  him  from  being  a  foldicr,  leciting,  That  it  ^n'],^co^^'j, 
is  the  cuftom  and  privilege  of  the  court  time  whereof,  &C.  that  picaiarcenrirtcd 
neither  tlie  attornics  nor  clerks  of  the  court  (hall  l)e  prefled  for  fol-  to*  writ  of  prt- 
dicn,  nor  eleSed  to  any  other  offict/ine  voluntas  fna^  but  ought  to  ^'»l«se  toprotea 
attend  the   fcrvicc  of  the   court,     l^de  Lord  Coke's  Entries,  i^.'^U.^  ImT^*^'"^ 
where  the  like  writ  of  privilege  was  granted  to  a  clerk  of  the  king's  *'"'* 

bench  to  difcharge  him  from  beinor  prefled  for  a  foldier,  •  ^<>y*  "j* 

^  tor  .  ,.saand.67. 

Off.  Br.  164. 174.  176.     Barnes,  37  42.     Ray,  173.     Strange,  1143.     Poft.  585.  1.  Bl.  Rep.  636, 
Z.B1.  Rep.  1125*    4«  Burr.  iiix.     1.  Com.  Dig.  450,451.     Cowp.  512.  518. 

Memorandum.  Casi  3. 

TTPON  Alenday  tht  twentieth  of  June  this  Term,  being  the  firft  Tworctumt  of 
^  day  of  Oifalis  Trinitntis,    A  WRIT  OF  adjournment  was  ^7'"(r '«»'* 
delivered  to  the  juftices  to  adjourn  the  two  returns  of  O^Iabis  Trini^  wriroT^<^Ia* 
/fl/?i,  et  ^indena  Trinitatis,  Hpi^^  ^^^^  feptimanas  pojl  Trinitat,  which  mationonac-' 
was  die  Luna  the  laft  week  ;  and  that  all  pleas  and  procefs  and  till  count  of  the 
returns  of  ihcrifFs  (hould  be  adjourned  to  that  return.  pUjcoc. 

Dyer,  Tit» 

The  writ  was  dated  18th  Junc^  which  was  die  Sabbati  in  the  firft  Cro.  Jac.  i6. 
return;  and  mentions,  that  "  whereas  the  peftilence  much  in*  'Bl.Rcp.sjo. 
"  creafed  in  London,  the  fuhurbs  and  parts  of  IVeJiminJier^  and  if  **  ^^'"'  ^*8* 
**  the  fubjcfts  of  all  parts  of  the  realm  (hoiild  refort  hither  for  law  *^** 
**  caufcs,  it  would  be  very  dangerous  to  increafe  the  ficknefs,  to  the 
**  peril  of  the  king's  perfon,  and  of  foreign  ftates  refortin]5  to  him ; 
"  THEREFORE  the  king,  by  advice  of  his  council  and  judges,  &c# 
"  had  appointed,  &c." 

Proclamations  thereupon  iffued,  bearing  date  the   18th  ^une,  ^a)  i.And. 
I.  Oc^.  I.  (ignifying  the  king's  pleafure  to  adjourn  thefc  two  returns  1-9. 
until  the  laft  return  {a)  ;  and  that  tlie  laft  return  fliould  be  held  Jo«wf>  84- 
•Jily  for  continuance  of  caufcs  and  procefs,  and  far  the  joining  of 

64  ^  iiTues  s, 
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Mtiio«Av*  iflSitt ;  but  that  no  proceedings  fliould  be  upon  demurrers  or  fpc- 
*'•••.  cial  verdids,  nor  any  judicial  hearings  in  any  of  the  courts  of 
chancery,  ftar-dmmDcr,  court  of  wards,  court  of  requefts,  dutchy 
or  exchequer  chambers  :  and  that  no  perfons  ihould  be  compelled 
to  appear  in  perfon,  but  by  attorney;  with. a  proviso,  that  all 
accomptants  and  parties  appointed  to  pay  money  into  the.  ex- 
chequer ihoiild  hold  their  days  in  the  exchequer  to  account. 

And  thereupon  the  juftices  of  the  king's  bench,  common  pleas, 
and  barons  of  the  eicchequer,  fat  in  their  feveral  courts,  and  heard 
divers  motions  in  their  refpe^live  courts  (but  none  upon  any  de«p 
murrers  or  fpecial  verdi£^s),  and  fo  continued  until  eleven  of  the 
clock  that  morning :  and  then,  in  the  common  pleas,  the  writ 
Cro.Jacs3i-<-  OF  ADJ0URNM£|7T,  enfcaled  and  inclofed  in  wax  with  the  great 
H^*  patent  feal,  was  opened,  and  three  proclamations  made  to  hear  the 

writ  of  adjournment  read  ;  which  being  done,  the  cryer  rehearfcd 
the  effeA  of  the  writ  of  adjournment  in  Englijhy  that  all  pleas, 
procefs,  and  appearances  thereunto,  were  adjourned  until  tres  Tri- 
nitatis, 

Pw.  Ab.444.  And  then  the  Court  rofe  without  doing  aught  elfc :  nor  were 
Pjrwi  »»5-  *>•  there  anyeflbigns  of  proceedings  made  upon  that  return.  Arid  upon 
Mondaj'xn  tns/iptimanas  Trinitatis  (being  the  day  of  eflbigns  of  the 
faid  returti)  the  day  following,  and  the  laft  day  of  die  Term,  the 
court  fat  again  atul  heard  all  motions ;  but  none  upon  demurrers 
or  fpecial  verdifts,  by  reafon  of  the  proclamation  aforefaid  :  and 
all  recoveries,  fines,  and  motions  for  proceeding  to  trials,  were  as 
}f  it  bad  been  in  full  Term,  f^iiie  Trin.  4.  £i/w.  4.  pi,  20.  Trin. 
k I.  frfie;. 4.  pL  37.  TriM.  ai.  £dw.  4.  pL  37.  Aficb,  5.  faf  6.  Elizah 
J)y€^^  22S* 


Midiaelmas 


Michaelmas  Term, 

I.  Car,  I.   In  the  Common  Pleas, 
AT     READING. 
Sir  Henry  Hobart,  Knt^  Chief  Jujiici. 

Sir  Richard  Hutton,  Knt. 

Sir  Francis  Harvey,  Knt.  \   w^n- 

Sir  George  Croke,  i&/.  f  ^^  ^^^'* 

Sir  Henry  Yelverton,  Knf.         ^ 

Sir  Robert  Heath,  lOtt.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  GeneraU 


Memorandum,  CAit  u 

THE  KING,  by  proclamation  three  weeks  before  the  be-  The  coam  of 
ginning  of  A^c^i^/m^j  Tnm^  in  refpeA  the  licknefs  con-  W^witJurtUH 
tinned  fo  great  at  London  and  the  parts  thereto  adjoining,  ^^^^  *^ 
%\ificd  bis  pleafure.  That  the  faid  Term  (houid  be  adjourned  Suow^'iol. 
from  O^aHs  Michaelis  until  Menfe  Aftchaelis ;  and  on  the  firft  day 
cf  Offabis  Michaelis  JusTicE  Yjelvertom,  Puifm  Judgty  had  a 
writ  to  adjourn  accordingly,  it  being  his  turn  to  keep  the  effoigns. 

The  like  writs  of  adjournment  were  directed  to  the  juftices  of 
the  king's  bench  and  baroni  of  the  excheouer ;  and  the  puifne 
j«dge  and  baron  of  every  court  came  to  fFeflmmficr  the  fiHl  day  of  Mb  i;. 
the  return,  being  the  day  of  effhigns^  and  ttad  toe  writ  of  adjourn- 
ment of  their  courts  only,  and  did  nothing  elfe. 

At  Menfe  ATichaelh  the  juftices  of  every  court  had  other  writs  di-  ^^  .^ 
leded  to  them  to  adjourn,  until  Crajiino  Ammarum^  to  Readiko  ;  jooct,  84. 
and  the  king,  by  proclamation  bearing  date  the  nth  of  OHober^  Dyw,aA5.  b* 
fignified  his  pleafure,  that  his  courts  ot  chancery,  requefts,  wards, 
fiar-chambery<Iutchy,  and  receipt  of  the  exchequer,  (hould  be  there 
held. 

Accordingly,  the  firft  day  of  Menfe  MlchatUs^ViYiXcYi  was  the  day 
of  effiipisj  the  puifne  judges  of  tU  the  courts  of  the  king's  bench, 
common  pleas,  and  exchequer,  came  to  Weflmvifter  ana  read  the 
faid  writs,  and  adjourned  the  Term  unto  Readings 

Memorandum.  Cam  s. 

T  N  the  mean  time,  v/z.  the  27tli  oFOffohery  JofiN  Williams,  Utdruptr 
•*^  bilhop  of  Lincoln^  Keeper  of  the  Great  Seal,  was  difcharged  of  tT'ts^mt  dir- 
his  place  i  and  upon  the  30th  of  O^ober^  being  Sunday ^  Sir  Tho-  charged,  and 
MAS  Coventry,  of  die  Inner  Temple,  knight,  the  King's  Attorney,  ^stJ'r^^ 
was  made  Keeper  of  the  Great  Seal.    The  fame  day  Sir  ^BuabuiA^^ 
Robert  Heath,  the  King's  Solicitor,  was  made  Attorney -Ge-  sini^^t^* 
oeral;  and  Richard  Sheldon  made  Solicitor,  and  knighted i  nk)t«i. 
both  being  of  the  Inner  TemfU. 

Memo« 


Michaelmas  Term,   !•  Car.  i.     In  C.  B. 


Cass  }• 

^ht  day  of  no* 
miruting  Ihe- 
riffs  may  be 
adjeurned  by 
ibe  king  to  a 
time  after  the 
morrow  of 
jfli  Scyls. 
Port.  595. 

Dyer,  21 5. 
s.  Inft.  559* 
s.  Com.  Dig. 
58T. 

x«B}.Com.  340. 
4.B4C.Ab.433. 

of  c  vch  tfourt 
fhall  fit  to  take 
i^mptt  on  the 
firft  return ; 
hiaMhnfullcmrt 
j.BLCom.  278. 


Memorandum. 

TJPON  the  morrow  q{  Jll  SouhyhcingTbur/day,  and  the  day  ap- 
^  pointed  by  the  ftatutc  of  9.  £d'jL\  2.  c.  2.  and  14.  £^/tt/.  ^ 
c  7.  (^)  23.  jyt^.  6.  c.  8.  and  21.  //r».  8.  c.  20.  for  the  chan-^ 
ceJIory  trealurtr,  and  judges  to  meet  in  the  exchequer  to  nominate 
perfons  to  be  made  (heriffs  for  all  counties,  it  was  much  doubted 
whether  all  the  jufticcs  were  to  come  thither,  it  being  the  day  of 
^/}oign$y  and  to  fit  in  court ;  or  whether  they  might  ftay  \xnii\quarto 
die  pofty  and  that  one  of  them  only  Ihould  come  the  firft  day  to 
keep  the /^/V«j.  And  by  reafon  of  the  fhortnefs  of  the  time  from 
the  change  of  the  lord-keeper,  it  was  appointed  by  the  king,  that 
the  day  of  the  billing  of  Jhcriffs  (hould  be  deferred  from  the  ufual 
day ;  and  that^a!!  the  jufticcs,  except  the  three  puifne  juftices,  who 
were  to  keep  the  effoignsy  (hould  not  come  until  Saturday ;  and  that 
no  court  Ihould  fit  until  Monday :  for  they  held,  that  the  quarto 
die  poft  of  the  return  is  properly  die  day  for  fitting,  and  not  before, 
although  it  be  after  adjournment ;  as  it  is<  the  Term  being  with- 
out adjournment. 

not  tiJl  the  ftiarto  die  ^.— Poft.  102.  zoo.  Dyer9ia5,  b.  Cro.  Jac,  129.   Daiu  Ab.  244. 
I.  Ternf)  Rep.  i6.     3.  Term  Rep.  135. 


(a)  By  14.  Geo.  a.  c.48.  f.  iz.  whicfi, 
with  the  Hatute  i6-  Car.  i.  c.  6.  abbre- 
viates Miebaetmat  Term,  it  is  recited.  That 
wliereiDi  by  the  abbreviation  of  Mubaelstas 
Term  the  morruw  cf  yfti  Souls  will  not  be 
in  full  Term,  and.  thereby  will  prove  in- 
convenient for^  the  purpofe  of  ordaining 
flier iffs  purfttant  to  X4«£dw.  3,  c  7.  and 


enaded,  that  the  officers  and  perfons  wbo 
ought  to  afiemble  at  the  exchequer  yearly 
on  the  mttrvvatfAU  Souls  for  the  ordaining 
and  nomtnailng  (herlifs,  (hall  not  aflemble 
on  that  day,  but  on  the  morrvw  b/  Si.  Mmr^ 
tin,  at  the  exchequer,  in  like  mannery  and 
for  the  fams  intent  and  purpofe. 


Case  4. 

A  prifonerin 
execution  (hall 
not  have  a 
habeas  corpus 
returnable  at  a 
dtAant  period 
in  order  to 
aflnrd  htm  an . 
opportunity  of 
going  at  large 
with  his  keeper 
in  the  iKter. 
mediate  time; 
and  to  fuflfcr  a 
prifvner  to  go 
at  large  under 
colour  of  fuch 
a  wrir,  is  an 
efc  ipc, 

Ld.  Rayni.?4i. 
2.  Lev.  109. 
Cro.  Eliz.  5. 
3    Co.  44.  a. 
X.  Roll.  10%. 
Hob.  202. 
PjiK  466. 
Moor,  257. 299. 
I.  MH.  116, 

Sfa.  42M.  qrt, 

%,  .V  ... ;/ ;;/  :. 


Memorandum. 

T  TPON  the  Tuefday  following  all  the  juftices  were  aflembled  at 
^  THE  Lord  Keeper's  houfe,  to  be  conferred  withal.  Whether 
it  ftood.with  law,  or  was  convenient,  to  grant  a  habeas  corpus  to 
the  Warden  of  the  Fleet,  or  to  the  Marflial,  by  their  keepers  or 
others,  to  have  any  prifoner  who  was  in  execution  to  appear  at 
a  day  certain  the  next  Term  in  court ;  and,  under  colour  thereof, 
that  the  faid  prifoner  Ihould  go  at  large  with  his  keeper  in  tlic  va- 
cation or  Term  time,  and  return  to  prifon  at  the  time  appointed  ? 

And  all  the  Justices  and  Barons  agreed,  That  it  was  not 
allowable  or  juftifiable  in  law  ;  but  The  harden  and  The  Marjhal 
have  only  a  convenient  time  to  bring  the  prifoner  accordingly  into 
court,  and  to  carry  him  back  again  to  prifon ;  and  if  they  fufFcr 
him  to  go  at  large  for  any  longer  time  tlian  is  convenient  (and  the 
law  fhali  adjudge  what  is  convenient),  it  is  an  efcape  in  him. 

And  the  Lcrd  Keeper  and  all  the  Judges  agreed.  That 
they  would  not  grant  any  hahcas  corpus  returnable  for  a  longer  day 
than  the  necelfity  of  the  cafe  required  ;  and  not  otherwile  than 
Hands  with  law,  as  in  debt,  trefpafs,  and  other  aftions,  where  bail  is 
to  be  yni  in  to  anfwer  to  fuits.  And  they  adraonifhed  the  War- 
dtn  of  the  Fleet,  that  under  colour  of  fuch  writs  he  Ihould  not 
fnfTer  piifoncrs  to  go  at  .large,  upon  peril  to  be  charged  with 
ercap*"^s. 

50^  Hard.  476.  Barnes,  2*a.  jJSS.  3.  Com.  Dig.  l?i.  a.  Show.  299,  And  fee 
c.  ?6.     j,Bl  Rep.  lo^y.     2.Bac.  Ab.  23^.,  239.     ;.  TerpfiRcp.  5.  1^6., 
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Sir  John  Ifham  a^aipjl  York.  ^a"  S* 

ACTION  FOR  WORDS.    Whereas  the  plaintiff  is  and  hath  To  fay  «f  « 
been  juftice  of  the  peace  of  the  county  of  Northampton  for  juftkcofp^cc, 
ten  years,  that  the  defetidant,  to  fcandalizc  him  in  his  place,  and  J  oUcn^^lxh- 
to  caufc  bim  to  be  amoved  out  of  commiffion,  fpake  thefc  words  :  «  ^/^  forjuf. 
**  I  have  been  often  with  Sir  yohfi  Ijham  for  juftice,  but  could  never  «« ticc,  b« 
'*  get  any  at  his  hand  but  injuftice.'*     '  "  <=<>»"  "5^* 

*^  .       "**  get  any  at  hU 

After  vcrdift  upon  nt)t  guilty  pleaded,  and  found  for  the  plains-  •«*  hand,  but 
tiff,  it  was  moved  in  arreft  of  judgment,  That  thefe  words  are  not  **  injuriicc,** 
adionable  ;  for  it  Is  not  faid  that  he  offered  him  injuffice  in  his  '•  a^JooahJe. 
office  of  juftice,  nor  that  he  complained  to  him  for  juuiceas  juftice  "<'^'  "5f 
of  the  peace,  and  he  denied  it,  but  generally,  that  he  could  not  ^^^^iVJ^' 
have  juftice;  and  it  might  be  that  he  complained  to  him  for  matters  \  y^^^^  '^J*' 
betwixt  party  and  party  for  private  offences,  wherein  he  could  not  ,.  Mod.  13/ 
have  redrefs  as  from  a  juftice  of  peace.  3-  Mc<^-  7«* 

Crew^  Serjeant^  of  counfel  with  the  plaintiff,  afterwards  at  ano-  c^ 'Eiiz'^*\8, 
thcr  day  ihewed.  That  the  plaintiff  declaring  that  he  was  a  juftice  Cro!jac.  56!9o, 
of  peace,  and  that  the  defendant  intending  to  fcandalize  him  in  his  Heil  x6f. 

JAstct^  and  caufehim  to  be  removed,  had  fpoken,  &c.  and  being  «•  Com.Dig. 
bund  guilty  thereof,  it  muft  be  intended  tliofe  words  were  fpoken  '^'* 
upon  that  occafion  and  of  him  as  2,  juftice  of  peace  ^  and  not  of  him  po„*  JJ^"    * 
zSk  2l  pi'ivate  p€rfon^  or  for  any  private  occafion ;  and  compared  it  to  2.Ld.Ray.i369» 
the  Uafc  of  SiuckUy  v.  Bulhead^  4.  Co.  16.  a,  Cowp.  476. 

And  of  the  fame  opinion  was  all  the  Court  ;  and  tliereupoii 
judgment  was  given  for  the  plaintiff. 

Smith  againft  Craftiaw,  Ward,  and  Ford.        *  Cas»  6. 

In  the  Klng^s  Bench, 

T  HE  PLAINTIFF  brought  an  aftion  on  the  cafe  againft  the  now  Anaaionon 
^    defendants,  For  that  tliey  had  falfely  accufcd  him  of  treafon  ^^  "^"  ^"  *•* 
at  D.  in  the  county  of  Korfolk,  and  had  caufed  him  at  the  faid  ^7^"^  '!^.^ 
town  to  be  apprehended  by  the  cpnftablc,  and  brought  before  ^u^^i^my  vA 
juftice  of  peace,  who  committed  him  to  Norwich  caftle  ;  and  that  maiicioufly 


raalicioufly  affirmed  it  to  be  true,  by  icdiun  wncrcui  wc  was  fon^d,  andUu 
detained  in  Norwich  prifon  until  difchargcd  by  proclamation.  6\t\cA  for 

Upon  not  guilty  {^leaded,  and  verdift  for  the  plaintiff,  in  ^i-^^^f^' 
chatlTtuis  Term,  20.  Jac.  1.  it  was  moved  in  the  king's  bench  in    ^  '  ^^^* 
arreft  of  judgment  upon  exceptions  then  fliewn,  and  judgment  ^^^oil3,jJ 
tliereupon,  quod  querens  ruhli  capiat,  (ffc.  Tones,'  qtj 

It  was  there  revived  by  a  new  aftion  on  the  cafe,  in  nature  of  a  Hcndiocjij.iji, 
confpiracy,  as  formerly.   The  defendants  pleaded  fpecial  matter  of  **  ^"''^•^*7»* 
cxcufe,  and  traverfed  the  malicious  accuf  tion  ;  which  was  found  ^]  co.  \t! 
againft  them,  and  two  hundred  and  forty  pounds  damages  given^    f.  n.  b.  u^. 
It  wgs  (poved  in  arreft  of  judgment.  That  this  aftion  lies  not,  co^p'^^*'^^** 
bccanfe  there  never  was  any  precedent  fctn  that  any  fuch  a£tion  or  ^^*   '    '  *^^'' 
writ  of  confpiracy  for  fuch  caufe  was  brought ;  nor  is  it  ever  men-  Cio!  Jac.  35J. 
tioned  in  any  of  oi|r  books  (for  the  mifchief  which  might  enfuc  Cro.  Eite.  70. 

to  the  ftate  if  men  fliQuld  be  deterred  from  difcoverine  trcafons).     '^i:  ^ 

°  '       4.Bi.Com.  1  j6. 

U,  I^ay.  378. 1 169.     I.  Stra.  T93.    4  Burr,  197;,     i.Qom*  Di|J-  157.     I.  Hawk.  P.  C.  347.  Cowp. 

J7.    Doujl.  ^15.     |.  Term  Rep.  1*5,         . 

But 
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I 

.Shit«  b^^  aj^j^  y„j  Justices^  after  divers  motions  in  feveral  Tcrmy,  ' 

crfs^w  *^*^  longconiideration  of  this  Cafe  (being  the  iirft  precedent  which  i 
m4  Otheri.  can  be  mcwn)  rrsolvep,  That  the  aftion  well  lic8  ;  for  it  being 
allcdgcd  to  be  falfeiv  and  malicioufly  and  by  confjpiracy  exhibited, 
and  the  defendants  oy  the  vcrdidi  found  to  have  falfely  and  mali* 
cioufly  exhibited  it,  it  is  not  reafon  it(ho\ild  bedifpuniihable;  for 
then  no  perfon  would  be  fafe,  if  fuch  praftices  flioiild  be  luffered, 
and.  the  parties  endangered  thereby  (hould  have  no  remedy :  and 
therefore  they  adjudged  it  for  the  plaintiff. 

Note,  The  ftatute  of  '^^.Edw.  i.  c.  i,  and  the  writ  of  con- 
fpiracy,  do  not  in  particular  mention  for  what  caufe,  but  generally 
declare,  •*  If  any  falfcly  and  malicioufly  confoirc  to  procure  any 
<*  to  be  indifted."  And  here  in  this  Cafe,  it  beinc;  fet  forth,  that 
they  felfely  and  malicioufly  accuf(pd  him  of  treaion  where  they 
knew  it  to'  be  falfc,  and  faliely  and  malicioufly  had  conijpired  to 
caufe  him  to  be  indifted,  and  falfcly  and  malicioufly  exhibited  an 
indiftmcnr,  and  bad  fworn  the  matter  thereof  to  be  true,  whereas 
it  was  falfe,  and  they  knew  it  to  be  falfe  ;  and  it  is  traverfed  that 
they  did  not  falfely  and  malicioufly  accufe  him  and  exhibit  the 
indii^tment,  which  alfo  is  found  againft  the  defendants  (fothc  fub- 
ftancc  of  tlie  declaration  is  found  againft  them) ;  it  is  good  caufe 
of  aft  ion,  and  the  defendants  are  not  to  be  excufcd  of  fuch  felfitics, 
nor  the  law  will  not  fuffcr  the  defendants  to  go  unpuniftied. 
^^'herefore,  by  the  opinion  of  all  the  jufticcs  in  the  king's  bench, 
who  delivered  their  opinions /2'/*/df/m,  vix.  Sir  Randolph  Crew, 
Chief  Jufticey  DoDERiDGL,  JONES,  and  Whitlocjc),  it  was  ado 
judged  for  the  plaintiff. 

Sm  S.  Hen.  6.  c.  xo.  and  i8.  Hov  6#  c.  xa. 

Case  7.  Grccn's  Cafe. 

iCjirr*^  If  the 
t'piritual  court 

can  excommu-  ,  .  /•      «  • 

nicatoahuf-      n\m  propter  fiPVitiam. 

hana  for  rc  Scnteiicc  was  there  given  for  tlie  hufband  againft  the  wife,  and 

lufmj  to  pay     j^^  enforced  to  pay  all  the  cofts  for  his  wife.     Afterward  fhe  ap- 

Tf'J^'l^^^^  Pwl«J ;  and  becaufe  the  hufband  would  not  anfwer  the  appeal 

himfcif  In  afuit  againft  hirafelf,  and  pay  for  the  tranfmitting  of  the  record,  he  was 

by  his  wife  ?     therefore  excommunicated  ;  and  now  prayed  a  prohibition. 

a.RoU.Ab.301.      TheCouht  conceived  theCafe  to  be  very  hard,  that  he  Ihould 

^*>:  55«  'aj*    be  enforced  to  fpend  his  money  againft  himfelf  5  hut  becaufe  it  was 

allcdgcd  that  the  courfe  was  fo  in  the  fpiritual  court,  they  would 

adviJe  until  the  next  Term ;  and  ordered  to  ftay  their  proceedings 

in  the  mean  time. 

CaieS.  Cook  againft  Younger* 

Atfantbya       A  CTION  UPON  THE  CASE.    Whereas  the  office  of  tlic 

^i^*H>  <J^  •«      x\  under-ftewardihip  of  the  courts  of  the  manor  of  Kejjham^  and 

.  ifcknTfels  for   Other  the  manors  of  the  bilhop  of  Ghucejler,  was  anciently  an  office 

life  is  g<K>d,       grantabie  for  term  of  life,  with  the  fee  of  three  pounds  fix  (hillings 

though  thertnt  and  eight-pence  by  the  year;  and  whereas  a  former  bi(hop  of  G/(?«- 

be  refcfvcd        ^^^,y.  j^^j  granted  to  the  plaintiff  the  fiid  office  for  life,  with  the 

t^h{;^rwMbe-  ^^^  of  three  pounds  fix  (hillings  and  eight-pence  payable  annually 

•fortby/Af^fitr;  nor  need  it  fhew  for  w^"e  /i/r  it  was  made,  or  the  pirlicuUr  days  on  which  the  Jet  \%  10 
bepoid.  |>olt  47.  2  5«>.  Bridg.30.  5.  Co.  5.  b,  6  Co.  3«.  a.  Cro.Jac.  76.  Cro.  Elix.  636. 
Co.  Lf.44.  b.  no4e(i),     Mocr,759.     3.  Baa.  Ab.  713.     c.Com.Dij.  253.    Dou|U  573.     3.  Term 

Rep.  6C5.  at 


*    OREEN  prayed  a  prohibition  to  the  eccle(ia(lical  court  at  Sarif" 
^  ^  ^  bury^  Becaufe  his  wife  fued  him  tliere  to  be  feparated  from 
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at  the  two  Femfts  of  the  year,  viz.  at  the  Annunciation  of  thcVirgin       ^**" 
Mary  and  at  St.  Michael  the  Archangel,  iffuing  out  of  the  faid  ma-     yovvXm^' 
nors ;  and  that  the  faid  bifhop  died,  and  that  the  phintiff  was  ready 
to  keep  the  courts  of  the  now  bifliop ;  but  the  defendant,  if)retend- 
inga  grant  made  to  him  from  the  laid  biiliop*s  fucceflbr,  dilturbed 
him  from  keeping  of  them. 

Afteroot^ilty  pleaded,  and  found  for  the  plaintifr,,xtwas  moved 
in  arreft  of  judgxoent,  That  this  grant  was  void  to  bind  the  fuc* 
ceflbr  of  the  bilhop : 

FiasTy  Becaufe  the  prefcription  is,  that  the  liiid  office  is  rrant- 
able  with  a  fee  of  three  pounds  fix  (hilUngs  and  eight-pence  by  the 
year,  and  here  the  payment  is  appointed  to  be  at  two  Feafts  of  the 
)tar,  and  fo  not  warranted  by  the  ftatute. 

Secondly,  Becaufe  the  prefcription  is,  that  the  office  is  grant* 
able  for  life>  and  he  doth  not  Ihew  for  whofe  life,  and  it  may  be 
for  the  lite  of  the  bifhop  who  was  grantor. 

But  noi>e  of  thefe  exceptions  were  allowed :  and  to  confirm 
their  opinions,  the  Cafe  of  the  Dean  and  Chapter  of  Worceftery\\\ 
6.  Co.  y/y  38.  a.  was  vouched,  that  the  days  <h  payment  are  not  Poft.  iti. 
material  where  no  lefs  than  the  ancient  rent  is  referved  yearly  ; 
and  that  the  prefcription  being  to  grant  for  life,  fhall  be  intended 
10  be  for  the  life  of  the  grantee. 

Thirdly,  It  was  objcfted.  That  here  was  a  mif-trial,  the  dif-  ^«-»fr<«  *» 
tutbtfice  being  alkdged  to  be  in  the  court  at  Ke^am^  and  fo  in  if*fo^"J!niu 
other  manors  where  no  vills  are,  and  the  trial  being  ^^  viciputum  ied|ed  withia 
of  the  manors*  whereas  it  ought  to  be  of  the  vills  wherein  the  manors  tbe  proper  vUk. 
arc,  it  therefore  was  not  good,  nor  aided  by  die  21.  Jac,  1,  c.  13.     **<>'*•  »^*«  3«** 

But  THE  Court  held,  that  in  regard  fomc  of  the  faid  manors  r^' 
areailedged  to  be  within  thofe  vills,  and  tlie  vemu  being  of  tlie  6.  Co  */*'b*** 
manors,  it  fhall  be  good  by  the  ftatute(fi)  although  it  were  of  i!BaJ.Abr,9j. 
fewer  or  more  places  than  it  ought  to  be;  and  therefore  judgment  jBaciAbr.^;}. 
was  given  for  the  plaintiff.  3-  Term  Rep. 


(«}  Vidi  i.  Jac  T.  c.  13.  16.  *  17.  Cm*,  ju  c  S.  4*  Ifc  5.  Aittu  c«  itf*  and  24.  Geo.  2« 


387. 


Bryan  againft  Wcthcrhcad. 

Tfituty  Term,  ao,  ^r.  I.  Raii  602. 


Caic  f. 


P JECTMENT.  Upon  not  wiky  pleaded,  a  ftiecial  verdlft  was  xfie  smnt  of  * 
-■-•  found,  Thzt  John  iBr^»,  being  feifcd  in  fee  of  a  tenement  houfccwi^^ 
called  Key/bams  in  Mejbury  (being  copyhold  of  the  manor  of  AUf-  t^^^nentih  wiu 
*Hf7,  thereof  Sir  John  Packington  ^as'lord),  crcfted  a  building  bv  ^"^^  P"^'  *"  **' 
incroachitfrtit-upon  fit  feet  of  the  ^fte  of  the  faid  manor,  and  iTo^.'^^m^elT* 
adjoined  it  to  the  ihop  of  the  faid  houfe.     Afterwards  Sir  John  pjfrcti  of  the 
Ptukinrt9n^  in  53.  £//z.  oy  itidentuYe  deroifed  to  the  faid  John  Bryan  ^oofe,  ahbougfa 
the  faid  fix  feet  of  wafte,  fo "biiilt  upon  and  adjoining  to  the  faid  **^^  wittiit  Ux 
Key/hams^  for  an  hundred  years  j  w'ho  in  1.  Jac.  i.  furrcndered  the  ^rtJuJ^' 
faj'd  tenement  called  Kty/hami  to  the  ufe  or  Mary  Bryan  and  her  i6.>         ^^' 
heirs,  and  in  5.  J  tie.  i.  alTigned  all  his  term  in  the  faid  fix  feet  ojf  Hutton,  35. 
waftc  fo  built  upon  to  the  faid  Mary  Bryan  ;  who  in  10.  Jac.  1.  ^J^  ^*«-  ^9* 

by  indenture  let  and  demifed  to  William  Wether  head  the  laia  tcne-  ft'^*^'^/'  5^' 

'  CJo.  Ut,  ^.  h^ 

j<.  b.  Cfo.  /jc*  III.    J.  Com.  Dig.  443.    2.  Ch.  Caf.  17.     i .  Ler.  131.     i .  Sid.  »4i.  ».  Pctre  Wnc 
joj.    Brou  Cb.  Car.  331.    I.  Tefin  Kep.  4^8. 50%.    a.  Term  Rep.  B.  R.  49S.    Dcugl.  763. 

meut 
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^* V *  xnent  ealled  Key/hamsy  cum  pertlnentiis^  H  A  BENDU M  for  feventy  ycars^ 
W?THE».     ^^^  affigncd  all  his  cftatc  to  the  defendant.    And  afterward,  in 

ii£Aji»  tl^c  faid  nineteenth  year  of  King  James,  the  faid  MaryiitA  in- 
teflate ;  and  adminiftration  was  committed  to  the  faid  Bryan^  who 
entered  upon  the  faid  iix  feet  of  waile  fo  built  upon* 

The  qucftion  was,  Whether  by  thefe  words,  "  the  mefluage 
•*  called  Keyshams,  cum  appertincntirs^*'  this  parcel  of  the  fhop, 
buih  as  aforefaid  and  annexed  to  the  other  (hop,  fhould  pafs  or 
no? 

And  it  was  refolvcd  by  all  the  Court,  that  it  pafled  not; 
for  being  but  a  new  purprejiure^  and  added  to  the  fhop  of  the  tene- 
ment in  33.  Eli%.  and  not  being  found  that  it  had  been  ufcd  alto- 
gether with  the  houfe,  or  reputed  or  accepted  as  parcel  thereof  u';r 
vi  termim^  nothing  pafled  but  what  was  parcel  of  the  houfe  from 
the  time,  &c.  and  the  verdid  hath  found  that  it  was  not  accounted 
as  parcel  of  the  houfe  from  any  time  after  the  purchafe,  and  there- 
fore it  Iball  not  pafs  bv  the  words  "  cum  pertinentils^*^  efpecialJ y  in 
a  deed  ;  but  in  a  devilc  Hobart,  Chief  Jufuce^  conceived  pcrad- 
venture  it  might  pais.  And  judgment  was  given  for  the  plaintiff* 

C4t«  to.  Memorandum. 

Thehwi         T  JPON  the  13.  November^  this  Term,  SiR  Robert  Heath, ^z- 
tg^infV  rt«/«irfj  ^    torney-Gcncralf  came  into  court,  and  brought  with  him  a  corn- 
ordered  to  be     miflion  under  the  great  feal,  direQed  to  tlie  Lord  Keeper,  Lord  Trea- 
tion"and^au"     f^rer,  Chancellor  of  the  Exchequer,  the  Juftices  of  both  Benches, 
fines  and  for-     and  Barops  of  the  Exchequer,  the  King's  Attorney  and  Solicitor, 
feitore*  to  be     COMMANDING  them  and  all  juftices  of  peace  in  their  limits,  that 
immediatel/       ^gy  fliould  put  in  execution  all  the  laws  againft  recufants,  accord- 
*^ti^kn\ot^  ^"S  ^^  ^^^  petition  of  the  commons  in  the  laft  parliament,  and 
^^'^  '    the  king's  gracious  pleafure  thereto  fignified  -,  and  further  declared 
his  pleafure,  that  all  fums  of  money  collefted  upon  e/treats  fhould 
be  employed  to^the  maintenance  of  his  ordnance,  his  forts,  and 

S)laces  of  defence;  and  if  any  fliould  remain,  it  fliould  be  employed 
or  the  fupport  of  his  navy,  and  fliould  not  be  put  into  his  public 
treafury,  but  by  itfelf  and  for  thofe  purpofes  ;  and  that  all  leafes 
^  of  recufants  lands,  or  to  their  ufes,  mould  prefcntly  be  called  in, 
as  far  as  by  the  law  they  may  be ;  and  that  none  Ihall  make  fuit 
to  have  them  for  recom  pence  of  anyfervice  or  other  ufcs,  but 
fliould  be  only  employed  to  the  ufes  aforciaid. 

Caji  ij.  Sir  Francis  Vincent  againft  Lefney. 

rr€ff>t^s  will  He  HTRESPASS :  For  that  the  defendant  accipitrem  ipjius  Fr  ANCisri 
for  killing  ^    percuffit  vritli  his  ftafF,  upon  which  ftroke  the  hawk  died.  The 

A  iiAwr,wuh.  defendant  pleaded  not  guilty;  and  it  was  found  for  the  plaintiff, 
Se f'^cics^or  ^^^  daqiages  aflefled  to  fix  pounds.  It  was  now  moved  in  arrcft 
fliewing  chat  ic  ©^  judgment,  that  the  declaration  was  not  good,  Becaufe  he  doth 
was  rccUimed  J  not  fliew  what  kind  of"  hawk  Ihe  was,  as  gofliawk,  lawner,  &c.  ; 
but  in  $r9v*r  for  accipiter  \s  the  genus,  and  in  the  declaration  he  ought  to  flievv 
thU  muft  be  ^j^^  fpecies  thereof:  and  it  is  here  too  incertain  ;  and  compared  it 
Poft'.'so.  544.  ^^  Plater* s  Cafe  [a)^  where  in  trefpafs  quare  claufum  f regit ^  et  pifces 
c  J  »  o*  '    ^'^'^  ^^'  ^e  declaration  was  ill,  becaufe  he  fliewcd  not  their 

Dyer,  306.  5.  Co.  35.  Lut.  1359.  1374.  2.  Lev.  201.  3.  Lev.  336.  Rajm,  16.  Sidk.  666.  Hob. 
aS).  Cro.£li4«  1x6.288.545.    Cro.  Jac.  262.  463.     Carth.  396* 

(4)  5.  Co.  34, 

number 


Micha^lma^  Tcrtn,  i.  Gar.  i.     In  C.  rf. 


AKCIS 


rnimbcr  and  kind,  as  carps,  tenches,  &c.— Sf^  n$n  allocatur  ;•  for  ^^*  ^^^ 
here  declaring  quod accipilrem  ipJiusYRAifcisci^  i^c.  being  but  one,       ^awJi^ 
is  fufficicnt,  and  not  like  to  Plater  s  Cafe^  which  was  altogether     Llsmky. 
inccrtain :  and  this  Cafe  is  the  ftronger  bccaufe  it  is  after  vcrdift, 
which  hath  found  him  guihy  of  killing  of  the  plaintifPs  hawk. 

Secokdly,  It  was  alledged,  that  the  declaration  was  not  good, 
Bccaufe  it  is  faidflrf/^/V;««/^jFRANCisci,and'he  doth  notfhew 
that  flic  was  reclaimed;  for  a  hawk  is /era  naturay  and,  if  not  re- 
claimed, the  plaintiff  cannot  have  any  property  in  her,  nor  can 
flic  be  faid  to  be  ipjius  Frakcisci  :  and  to  confirm  this  Spencer'*s 
Cafevi^  cited  (a). — But  the  Gourt  held  the  declaration  to  be 
good  enough,  being  in  an  aftion  of  trefpafs  for  ilriking  and  kill- 
ing, &c.  which  he  only  may  have  who  hath  the  poflcffion.  And 
it  differs  from  Spencer^ s  Cafe ;  for  there  it  was  an  aftion  of  trover 
and  comverjiorty  which  lies  not  but  of  an  hawk  reclaimed,  and* which 
may  be  known  by  her  vervcls,  bells,  or  by  fome  otlier  mark  whereby 
notice  can  betaken  of  herow«er.  Whereupon  it  was  adjudgc<l  • 
for  the  plaintiff. 

(«)  Dyer,  3o6» 

Andrew  Farrer  againfi  Edward  Englifli,  Caie  %%. 

A  SSUMPSIT-     The  plaintiff  declares,  Whereas  in  confident-  ^.received 
-^  tion  he  was  content  and  would  accept  the  fum  of  12I.  los.  money  of  if. 
of  the  defendant  in  difcharge  of  all  reckonings  and  accompt  be-  J^  <*'^charge  of 
twixt  the  plaintiff  and  one  Thomas  Englijh  (the  defendant's  bro-  fi.*",  4SIft  m 
thcr  (A),  who  was  then  out  of  the  county  of  Norfolk)^  and  would  the  ufc  of  c. : 
feal  and  deliver  a  general  acquittance  to  the  ufe  of  the  faid  Thomas^  the  acccptiocc 
as  he  ihould  be  required;,  that  the  defendant  affumed  and  pro-  ?'  ^hcmohty 
mifcd  to  the  plaintiff,  he  wo«W  procure  the  faid  Thomas  En^hjh.  Ll.^^r"'"'^' 

I         t  i«*r/-»j*/-i  111'  ^  J    ^  deration  lor  a 

when  he  returned  mto  Norfolk^  to  feal  and  deliver  a  general  ac-  promife  by  b. 
quittance  to  the  plaintiff :  and  he  alledgcs  in  fact,  that  he  accepted  to  procure  a 
rfic  faid  12I.  lOs.  in  fatisfaSion  of  all  reckonings  ;  and  that  i.  may^  «>«'"»*  «'«fe 
ii.Jac.  I.  at  Norwich^  he  fealed  and  delivered  a  general  acquit-  jf^'^f*  j.^ 
tance  to  Edward  Smith,  to  the  ufe  of  the  fai<!  TJ^omas  Engl{jh\  and  declaration  oa 
that  upon  the  faid  firft  day  of  Majy  21.  Jac,  i.  the  faid  Thomas  fuch  a  promife 
Englip}  returned  into  Norfolk ;  and  that  the  defendant,  luct  requi-  ^«  l^^*  ^'tbr 
//ai  by  the  plaintiff  the  faid  ift  of  May^  hath  not  procured  the  ^"|  *r*'*"? 
aforefaid  Thomas  Englijh  to  make  a  general  acquittanccjy^^  hoc  fa-  ]I!^.*reccived  the 
ctre  penitiis  recufavit.     The  defendant  pleaded  non  ajfumpjit  \  and  money,  cr  tha< 
found  for  die  plaintiff.  the  releafe  B, 

Athoe,  Serjeant^  moved  in  arreft  of  judgment,  First,  Becaufe  fic!em  ^»! '"^" 
there  is  notany  fufficientconfidcration  why  £^wffrJi?n^/ir/^(hould  r^luyh'it*h^ 
pay,  or  the  other  fhou Id  accept  the  faid  12I.  los.  in  fatisfadtion,  nvrrrcd  to  be 
and  (hould  make  that  promife. — Sed  non  allocatur  ;  for  he  paying,  ^^^I'^'f^^^  «o« 

and  the  other  accepting,  is  fufficient.  ^^"f'T;  ^  '*^ 

.  ufcoi  c. 

Secondly,    Becaufe  the  confideration  is  not  fufficicntly  al-  Poii.  77, 
kdgcd  to  be  performed  on  the  part  of  the  plaintiff,  being  execu-  ^^^  jj.^ 
tory ;  for  he  alledgcth  that  he  delivered  a  general  acquittance,  but  cro.  Jac  570!* 
ihcws  not  any  whereby  it  may  appear  to  tlie  Court  to  be  a  fuffi-  Courp.  4?o 
cicnt  acquittance.  i.TcimRcp.6a. 

(^)  Bat  now,  by  29.  Car.  1.  c.  3.  no  mifcarriase  of  another,  unlefs  Tome  memo- 
afiion  ftsall  be  brought  to  charge  »  defendant  randum  or  note  thereof  be  in  vrritina;,  and 
PL  a  rpcdal  promife  for  the  debtj  default,  or    figned  by  the  party  or  by  hi^  author! ry. 

Thirdly, 


Fawce 


Cask  i}* 

Trefj^t  and 
sr§9tr  for  abo« 
iiaf  and  coiu 
^wrtiaga  horfe 
lent  may  be 
joined,  and  the 
vMMlaidtwbere 
etcher  the  abu(e 
or  converfion 
bappenedf  and 
a  verdi^^for 
intire  dam^get 
Is  good. 

i.Liitw.  98. 
Hobarty  187. 
i.Bac.Abr.  31. 
!•  Term  Rep* 
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THttDLT*  Becaufc  it  was  allcdged  to  be  delivered  to  Edward 
Smiiif  to  the  ui«  of  the  faid  Thomas  Sugli/bf  who  is  a  ilrangeri 
and  peradventure  could  not  or  would  not  deliver  it  to  Tboma$ 
Etigh/b ;  and  it  was  the  intent  of  the  parties  to  have  it  delivered  to 
the  party  himfelf,  or  to  Edward  Bngli/b^  who  was  party  to  tlic 
promife. 

And  for  thele  two  laft  rea(bns  I  held  that  the  declatmtion  was 
not  good)  but  the  Lord  Hobart*  Harvey,  and  YELVBRToify 
'conceived  the  declaration  to  be  well  enough ;  for  the  promiio 
being  aeneraly  <*  to  leal  and  deliver  a  eeneral  acquittance  to  the  ufe 
^  of  the  faid  Thomas  Engiijif**  is  lufficient,  without  alledging 
that  he  delivered  a  generd  acquittance  according  to  the  words  of 
the  promife;  and  the  words  being,  *^that  he  fliall  deliver  to  the 
*^  uie,  &c.'*  and  he  alledging  that  he  delivered  to  **  Edward 
'*  Smitb^  to  the  ufe,  &c."  is  alfo  good  enough,  efpecially  after 
verdid  upon  non  affumpjit^  wherein  he  denied  the  promife,  but  not 
the  performance  of  the  confideration.  But  Lord  Hobart  faid, 
if  he  had  demurred  upon  the  declaration  becaufe  he  did  not  ihew 
the  faid  acquittance,  it  might  peradventure  have  been  otlierwifc# 
And  it  was  adjudged  for  the  plaintiff. 

Whyte  againft  R3rfden. 

ACTION  ON  THE  CASE.  Whereas  the  plaintiff,  at  ZcwJiw»» 
^^  fuch  a  day  and  year,  accommodflffet  to  the  defendant  a  gelding 
ad  iquUandum  ab  London  ^[fue  civitatem  ExoNt je,  et  ibidem  fali/^ 
redeliberandum  to  the  plaintiff;  that  the  defendant,  intending  to 
deceive  the  plaintiff,  rid  upon  the  faid  gelding  from  London  to  Exon^ 
and  from  Exon  to  London^  and  by  that  riding  fo  much  abufed  the 
faid  horfe  that  he  became  of  little  value  ;  and  notwithftanding  the 
plaintiff,  at  Exon^  fuch  a  day  and  year,  required  of  him  the  rede- 
livery of  his  faid  gelding,  he  then  refiifed  and  yet  refufcth  to  de- 
liver him  ;  and  the  fame  day,  at  Exon  aforefaid,  converted  the  faid 
gelding  to  his  own  proper  ulc,  to  his  dam^e  of  twenty  pounds* 

The  defendant  pleaded  not  guilty ;  and  found  againft  him)  and 
damages  ten  pounds. 

And  it  was  now  moved  in  arreft  of  judgment  byRicHARDsoK, 
Serjeant^  That  this  declaration  was  not  good,  to  join  together  in 
one  a£tion  the  non>deliveryof  the  horfcy  according  tothecontraA 
at  £jr0»,  and  tlie  converlion  to  his  own  ufe  and  the  mifuling  him 
in  the  journey,  which  are  all  feveral  caufes  of  aAion. 

Alfo  it  appeareth,  that  here  was  not  a  good  trial,  becaufe  the 
bargain  was  at  London^  and  the  tort  was  alledged  in  riding  back  to 
Loudon  and  the  mif-ufar  in  the  journey :  and  the  trial  ought  to 
have  been  at  London^  where  the  beginning  of  thecontraA  was,  and 
not  at  Exon^  where  the  convcriion  was  alledgjcd. 

Alfo,  intire  damages  being  given  for  all  thefe  torts^  whereas  the 
fole  caufe  of  the  aft  ion  was,  for  that  the  gelding  was  not  re- 
delivered to  him,  it  is  not  good. 

But  ALL  THS  Court  delivered  their  optnionsy^M/iw,  that  the 
trial  was  good,  and  the  damages  well  ailefled : 

First,  Becaufe  the  principal  tor*t  ^as,  the  not  delivering  upon 
^reqpeftf  at  £««»,  according  to  the  coAtni£t ,  an4  thea  when  he  de- 
nied 
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nfejthc  re-delivery,  and  after  converted  him  to  his  own  nfc,  the       ^*7V 

phintiffmay  weli  have  an  aftion  for  both,  and  toq;cther  (a).    And      Ryj'Jin. 

ilthoagh    peradvcnturc  the  defendant  might  have  demurred,   as 

Lord  Hob  art  conceived,  for  the  doublcncfs  of  thedcclarationf^}, 

vet  when  he  dcnixirred  not  tg  it,  but  pleaded  not  guilty  of  the  pre- 

mifes,  and  is   found  guilty,  that  makes  tlie  declaration  good ;  4nd 

there  is  not  any  caufe  to  (lay  the  plaintiff's  judgment. 

SECONOI.Y,  The  trial  is  good  ii^  vhineto  dc  Exon^  becaufe  the 
ttrt\%  fappofed  to  be  dons  there,  and  not  at  Lotidon{c), 

And  THiRpi-y,  The  entire  damages  arc  well  aflcflcd  for  the 
/:f/;alledged  iu  the  declaration,  Whereupon  it  Was  adjudged  foy 
the  plaintiff.       Vid^  7.  Co.  i.  Bulmcr's  Cafe,  and  Pojl,  186. 

(d)  ».  Lev.  loT.     ).Lcv.  99.  Ray.  233.  B.  R.  H.  129.     4.  B.ic.  Abr.  ii,  n. 

Salk.  ,0.         5.  Mo<«.  f)».       1/  Wilf.  148.  (f)  Hob.  iSS.     Cro.  Jac.  150.  7.  Co.  2. 

£.WVif.3iq. '3.  Wiif.  ^^6.  i.Com,.Dig.i22.  1.  •  ev.  114.  z86.     3.Lecn.i4i.     Strange* 

(*)    Hob.   X95.       ••  Vent.  498.  i22«  r,i. 

Caftlc  dgdlnft  Hobbs.  c^«  »+• 

trinity  Tirrrtt   21.  [J fie.  1^  RellzSzj, 

TTJECTMENT   for  lands    in  Bowiuititofi.     Upon  not  guilty '^***^''^  ^^•''« 
^^  pleaded^  a  fpeci^l  verdift  was  found/ that  m//iam  AVer/ being  [he'^J]jj!'ef  p^ 
copyholder  for  life  of  Certain  lands,  parcel  of  the  manor  o(  Don-  grams  "aiihii 
mngton^  paying  fifteen  fliillings  a*ycar  to  the  lord  of»the manor;  and  "  mcOuagc*, 
that  KING  HtKRY  THJt  EIGHTH  being  fcifed  in  fee  of  this  manor,  '*  Undj^nii, 
anno  iricejfimo  quinto  regni  fui^  for  the  fuin  of  H54I.  granted  by  his  !!  ^nd  ^he^^^jiti. 
letters  patent  tq  Richar4  Andrews  and  feirr  T<J7ipU^  to  them  and  u  ,^^^1^  ;„  p^ ' 
their  HEIRS^  inter  aha^  *•  omnia  mejjiia^ia,  terrain  tenemental  icdditus^  ««  hereafter 
^  nvtrfioius^  ferviiiay  ft  hercditamenta  fuax  in  Donnington /i^^T  "  named,  t»i*s». 
^"^  fcriptdy   VIZ.   iotum  Ulum  annualem  rfddilam  quifidecim /oiidorum  f/ ^^*'*^" *""""* 
*'  aJia/ervitia  exeuntia  de  Xtrris  WimiELMI  Read  (it  fic  divtrfos  ••  J^^ngs  and* 
*'  alios  reddit  us  z/if  COPY  HOLDERS  )^  ac  Utum  illi^d  m^/Jiuigium  et  Jix  «»oiher  fer  vices 
**  'uirgatas  terr^,  in  DoNNiNGTON,  intenurd.     y,  D.  habendum  et  **  iffumjc  out  of 
•*  tenendum^  amnia  pr^rdi^ia  mejfuagiaj  terras^  t^ncmtntat  ttdditusy  rr-  "  *^  ^^^f  *^^ 
**  vfrfiones^fifrvitia,et hfreditamfnta^in  DotiUiK(JTi)l4  pr/fdi^l.to  the  *^^\^q  ^oJ, 
•*  faid  Richard  Andrews  ^nd  Peter  Temple,  ai^d  their  heirs  :*'  and,  dcr  for  Kfe  ©r  ' 
^'hether  the  ftid  patent  w?is  a  good  patent  to  cpnvey  the  iaid  lands  lands  parceiof 
in  the  tenure  of  ffVtiam  Read,  as  ^forefaid  ?  they  prayed  th«  dif-  the  faid  manor., 
cretion  of  the  court ;  and  if  it  were  a  good  patent\  they  found  fo^  "f'^^g'^n^^^^  , 
,  the  defendant  ;  and  if  not,  they  found  for  tne  plaintift.  ».)«".    Thfs* 

And  thereupon  it  v/as  argued  by  Bridgemak,  fy-  the  plaintiff)  r«n''*nor  fuf- 

Briikjf.mak  (hewed  that  it  cannot  be  a  good  patent  to  convey  copyholder;  for 
thofe  lands  to  /fndnws  and  Temple^  becanfc  nothii)g  is  granted  but  '^"**  andfeifm 
the"  rent  of  fifteen  IhilHngs,  and  the  fervice^  oi  lyMam  Head,  JJ^'^""  **"" 
v/hereby  is  intended  only  the  rents  and  fervices  which  are  du^from     e  *  6  b 
him  at  a  freeholder :  and  there  is  not  any  mention  of  lands  to  be  i'.Ter.Rep.56o. 
granted,  or  that  it  is  copyhold  ;  and  it  ihall  not  be  faid  to  be  a  paf-  i.TcrJiep.4;)S.* 
iir^  of  the  freehold  of  the  copyholder ;   ai^d  therefore  the  king 
being  deceived  in  his  grant,  nothing  pafiEbd  from  hiiq^  smd  fo  ttie 
grant  void. 

Serjeakt  Thomas  Crew  fhewed,  that  this  patent  was  to  pnfs 
Ac  rear  of  the  copyholder^  and  freehold;  of  the  copyholder  in  fee, 
otherwifetbe  patent  ihould  be  confUued  void,  whorein  thefe  words 

«R0,  CAR,  C^  oi 
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^n^I  ^f  *^  king's  grant  are  particularized,  vtz.  '*  totum  lllud  mijju^gtum 
utl't^,  *'  ft/^x  virgatas^  terra^  habendum  mcjfuagium^  terras^  £sfr."  wliich  im- 
plies that  there  is  no  mifprifion  in  the  patent :  for  tliercby  a  meffuagc 
isgrantcd,  which  cajinot  be  unlefs  the  copyhold  Ihould  pafs  ;  where- 
fore he  conceived  it  Ihall  pafs  by  cbnftrudion.  And  he  movcd^ 
that  if  the  patent  were  void,  yet  the  plaintiff  could  not  have  judg- 
ment: for  it  is  found,  that  king  Henry  the  eighth  was  feifcd 
in  fee,  and  made  that  patent;  which  if  void,  then  the  lands  arc 
again  in  the  crown  :  and  no  title  being  found  for  the  plaintiff,  he 
cannot  have  any  judgment. 

But  ALL  THE  Court  conceived  it  was  a  void  patent,  to  convey 
the  land  of  the  copyholder  to  Andrews  and  TempU,  For,  first, 
there  is  not  any  land  granted,  but  the  rents  and  (ervices  of  IViUiani 
Ready  which  is  intended  freehold ;  and  there  being  none  fuch,  the 
grant  is  merely  void, 

Xoqeamcnt.An  And  for  the  second  point,  they  all  conceived,  forafmuch  as 
•  ff>.cialverdia,  the  jury  hath  found  that  if  it  were  a  good  patent,  then  for  the  dc- 
jt  the  jury  fob-  fendaiu,  ifotherwift,  tjiey  fo^iqd  for  the  plaintiff;  it  is  intended, 
^ni  ^'l^t  **^  ^^^^^^  ^^  ^  fufficicnt  title  found  for  the  plaintiff,  unlefs  hy  this 
Court,  the  patept  it  be  defeated  and  a^roided ;  fo  that  if  tlie  jury  be  fatisficd 
Court  will  in-  that  the  plaintiff  hath  any  good  right  by  any  other  manner  of  title, 
tend  e««7  thins  ^^g  Coqrt  ought  not  to  doubt  thereof,  as  it'is  refolved  in  Goodalisi 
I^VbLV'^K'  C4'^  S-  C^  97.     And  it  was  adjudged  for  the  plaintiff. 

judgi^ant.  Cro  Jac.  94*  Poft.  130. 39a.  458.  j,  Bac  Abr.  aS/.  i.  Peere  Wim.  190.  x.  Term  Rep. 
S41.     a.  Term  Rep.  ^66. 

Ca$e  15.  Smith  agalnft  Trlnder  et  Alios. 

t(v.  Whether  a  EJECTMENT  on  a  leafc  by  Elizabeth  cQuntefs  of  Bgrijhin 

k^femadebya    ^  of  l^aA^  XH  ff^ater  Eaton. 

purehafed  by         Upon  ev  dence  to  the  jury  at  the  bar,,  upon  not  guilty  pleadcdt 

him  to  the  ufe  the  cafe  was.  That  Francis  earl  of  Berk/hire  purcliafed   the  land 

of  himfelf  «od  jft  queftion  to  him  and  his  wife  and  their  heirs,  in  41.  Eliz.  Aftcr- 

Sls'hl**'^  ward,  in  16.  Jac.  i.  Francis  earl  of  Betkfhirey  without  his  wife, 

iTIs  IS*  8.  let  this  land  to  Sw  Lawrence  Tanfibld,  late  Chief  Baron  of  the 

tx  %%,  be  good  c)Cchequer,  for  thretfcore  years,  \fihey  lived  fo  long,  rendering  220I. 
a^nft  the  wife  yearly  rent  at  tlie  two  ufual  feafts.     During  the  term  Francis  dies. 

of"er  rTuftand  ?      The  gucftion  was.  Whether  this  leafe  fhall  bind  the  countefs  by 
-,  the  ^2.  Hen,  8,  c.  28.  becaufe  fhe  was  not  made  a  party  to  the  ii\- 

6rx).  Jac.  37?.    denture? 

I.  Ci'ro,i:ig.  Yelverton,  HAItv?Y,  and  myself,  upon  tl>c  firft  motion 
^^'r  and  perufai  of  the  ftaiute,"  conceived  it  fhould  bind  the  countefs, 

tio-Tl'.  For  the  body  of  the  aft  is,  ■^''  '1  hat  all  leafes  made  of  land,  which 

i'^wp.  ^ot.  <*  the  hufhand  is  feifed  of  in  right  of  his  w^fe,  of  inheritance,  or 
**  iojftJy  with  his  wite  by  piirchafci  during  the  coverture,  or  be- 
«•  fore,  Ihall  be  good  and  cfFeftual  <  and  that  the  wife  fliall  have 
«*  foch  remedy  tor  the  rent  as  he  th^t  made  the  leafe."  But  then 
the  PROVISO  is,  **That  fuch  leafe' fhalj  lie  made  of  fuch  land, 
•1  whereof  the  inheritance  is  in  the  wife  by  indenture,  in  his  and  his 
•*  wife's  nnuoc,  and  that^t?  (hall  feal,  and  that'thi^refcrvation  fliall 
*•  be  to  him  and  hi^  wife,  and  to  the  heirs  of  the  wife.''  And  that 
claufe  (hall  extend  to  lands  of  intail  of  the  wife's  jointly  by  pur- 
fbaft  during  the  coverture':  for  clearly,  by  the  body  of  thcaa,  it 
in  ^good  fcafc,  aud  not  witliin.tlWI^HQVjso;  fec^ufeit  b  notth« 


U»^\^  $3- 
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folc  inheritance  of  the  w|fe :  and  the  pro  v  i  so  extends  oiiiy  thereto  j       Smitb 
^nd  it  is  out  of  the  words  and  intent  of  the  fkov  j  so  ;  for  the  ^p^     ^  H^^^fi 
pointnaenttliercby  is,  that  the  refcrvation  lljall  bp  to  them  and  tho       *«*»*^*- 
heirs  of  the  wife,  which  is  not  intended  of  a  joint  cftatc;  but  the  *"5®*  ^-* 
rcfervation  fhould  be  to  botli  their  heirs,  fo  out  of  the  intent  and  Powdon'Pow. 
words  of  the  PROVISO.  ^hssi- 

But  Lord  Hobart  doubted  thereof,  whc|-efore  it  w^s  direfted 
to  have  it  found  fpecially. 

Upon  the  evidence  it  appeared,  that  anciently  it  was  in  leafe,  and  "^^^  ^«''*"<  »'^«- 
occupied  by  two  tenant?  j  the  one  paid  60I,  and  the  othei:  180I.  and  ""^  *"  ***  ^*-P*' 
lb  for  both  24.0I.  yearly  rent  only :  and  now  they  are  joined  in  one  ctnnM'ibc  lit  by 
Icafc,  and  280I.  yearly  rpfrrved,  which  is  more  by  40I.  a-year  than  m$  leafe  to  9m 
both  the  leafes  were  before :  and,  Whether  tliis  be  a  good  leafe  f^nant  ^y  32, 
yithin  the  ilatute,  ^c.  ?  Whereupon  a  fpecial  verdift  was  found  at  ^'*'  *•  ^-  '^* 
the  bar  for  both  points,   and  afterwards  it  was  ended  by  arbitra-  J^^"J^  ^fervid 

5.  Co.  4.  a.  ai 
ti9,b.  ^.Keb.  380.  Hardrf*,  3x5.  s.  Vern«  531,  54a.   Frec.Cb,957.   |. Bac.  Ak.  363.     Cowp.  657. 
DwijL  570. 

Hodgkinfqn  agaitift  .Wood.  Case  i6. 

trinity  Term,  19  Jac,  i.     RoJi  ^^6. 

P  JECTMENT  of  a  le^fe  of  mHiam  Rogers  for  lands  in  Jr.  in  if  a  man  devife 

'*-'   the  county  oi  Salop.  '  lands  i©^.  and 

Upon  not  guilty  pleaded,  a  fpecial  verdift  was  found,  that  Tho-  ^^w"d*ILft 
rr^s  RagfTs  vvas  feiicd  of  tlie  land  in  fee  holden  in  foccage,  ^nd  had  fuch  lands  10  a 
iffucby  fcvcral  vkntjers,  Francis  his  cldcft  foa,  and  IVUiiam  his  ^^^v^^  fw 
feeond  fori ;  and  dcvifed  the  land  in  qucftion  to  Francis  his  fon  ^""'  ^^^^ 
for  life,  iiiwi  after  to  the  ufe  of  the  heirs  males  of  his  body;  and  Tat^  ihirhni* 
for  default  of  fuch  iffue,  to  ihc  heirs  niales  of  IfTUliam  Rogers^  and  wocltionpftht 
the  heirs  males  of  their  bodies  forever;  and  for  default  of  fuch  <*«^jfeft(thc 
ilTue,  to  the  ufe  of  his  own  right  heirs:  and  afterwards  maketh  a  'n»^^»'«f»"o»,  <•«. 
leafe  for  thirty  years  to  miliam  his  fon,  to  begin  after  his  death,  "e^',^^l!2f 
and  dieth  without  Qthfr  alteration  of  his  will.     IVilliam  cntej^s,  thebej^iniiiiifrtf 
and  furrcndeis  his  leafe  of  thirty  years  to  Francis^  who  enters  and  rbisCjfc,  Cro. 
lets  that  land  to  the  defendant  for  years  yet  enduring  ;  and  after-  J*^*  ^9o- 
\KixA  Francis  dieth  without  i(tuc,   fViUifm  enters  as  heir  ipale  of  i.Roil  Ah.6i«. 
the  body,  and  makes  this  leafe  tp  the  plaintiff,  iXhvi.Ca.i^j^ 

Two  qucftions  were  hereappi,^  made  :  f  ArkmV*  '?^* 

First,  Whether  this  leafe  made  to  JViHiam  for  thirty  years  be-  ^^'  ^h.  193. 
gill  after  the  death  ofthf  devjfov,  and  fp  being  to  begin  at  the  fame  *'  v^""  ^*6* 
lime,  that  the  devife  of  |hc  inheritance  fhonid  take  efFeft,  be  a  !!qom!D4%i. 
ccuntermand  and  revoqation  of  ^hat  devife  totally,  or  only  quoajf  powd'on  Dt- 
the  terra,  and  Hiail  Hand  as  to  the  inheritance  [ct)  ? — And  as  to  that  vife»,  623, 
point  ALL  THE  Justices  refolved,  it  is  not  any  revocation  of  the     •    *  *•  '°^ 
inheritance,  hut  only  for  the  term,  foy  they  both  may  ftand  toge-  *^^"**  3>* 
ther;  and  there  Ihall  not  be  any  revocation  unlefs  it  be  expreffed 
that  the  intent  of  the  teftator  Is  changed,  or  that  they  cannot  ftand 
together.     And  here  it  may  well  ftand  with  the  inheritance  :  and 
for  that  point  was  cited  the  cafe  of  Coke  1;.  Bulloch  {b)^  where  one 

[d)  Dy  29.  Cat*  2.  c.  3.  No  devife  of  ihMt  be  akered  by  word  of  mouth,  enlefs 
k>nds,lec.  tialt  tke^voeabte  hot  by  foim  put  inio  vrriting^  in  the  teAxoi's  Ufe,  aad 
irrititi|;  declaring  the  (am?,  or  by  dcflfrtjying     wiccutcd^s  the  aft  dire^s. 

C  ?.  dcvifed 
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iloi»0Kfiffioit  clevifed  land  to  hisfiftcY  in  fee,  and  afterwards  made  a  leafc  for  fixty ' 
^^1       years  unto  her  of  the  fame  lands,  to  begin  after  his  dcoeafe,  ancl 
delivers  it  to  a  ftranger*  to  the  ufe  of  lus  iifter,  which  ftranger  did 
not  delirer  it  unto  her  in  the  life  of  the  teflator,  but  afterwards,  and 
ihe  refufed,  and  claimed  the  inheritance ;  it  was  refolved,  becaafe 
the  devife  and  the  leafo  made  to  one  and  the  fame  pcrfon,  begin- 
ning at  the  fa^ne  time,  cannot  {land  together  in  one  and  the  fame 
perlon,  that  it  was  a  countermand  of  thp  devife.     But  there  they 
all  agreed,  except  Warberton,  Juflirc^  that  it  theleafe  had  been 
inade  to  any  other  than  the  devifee,  they  might  ftand  togerh(?r,and 
the  leafe  fhould  not  have  been  a  revocation  of  \\ic  will  as  to  the 
Inheritance,  but  only  during  the  term.     Another  cafe  was  cite4 
of  Cqward  v.  Marjhall  (<?),  where  one  dcvifcd  lands  by  his  will  in 
writing  to  one  ot  his  younger  fons  in  fee,  and  aftcf  by  another 
claufe  in  the  fame  will  deviled  the  fame  lands  to  his  wife  for  life, 
rendering  annually  to  his  faid  younger  fon  twenty  fliillings.*    It 
was  refolved  that  both  thefe  devifes  may  ftand,  and  that  one  is  not 
a  revocation  of  the  other. — But  Yelverton,  Jujllct^  cited  a  cafe 
{b)  adjudged  in  the  king's  bench,  where  one  devileth  to  one  in  fee, 
and  atterwards  make  a  reofFment  to  the  ufe  of  bis  wife  for  lite,  re- 
mainder to  his  right  heir^,  fo  as  it  is  ^afi  the  ancient  reveriion  ^ 
yet  becaufe  be  departed  with  all  the  eftate,  it  (hall  be  a  revoc^ion 
of  the  devife  in  all,  and  fhall  not  be  good  withoat  a  new  publica- 
tion :  wherefore,  they  all  resolveo:«  that  ipthis  cafe  there  is 
not  any  revocation  of  the  inheritance;  tad  apppint^fd  there  fhould 
be  no  more  arguments  at  the  bar  as  to  that  pomf* 
Bjradfvifetotiic      Secondly,  Whether  this  devife  to  fVa«r/V  and  to  the  heirs 
«ldeaibn^(h«  males  of  his  body,  and  for  default  of  fuch  ifliieto  the  hein  males 
tSy^'^tia-*  ^^  ^^^  devifor,  ind  th^  heirs  of  their  bodies,  and  for  de&ult 
<ierto'ththe»f"  of  fuch  iflVie  to  the  right  heirs  of  the  devifor,  be  a  limitation 
OMkoCthede^  In  tail  to  th^  heirs  malcf  pfth^  body  of  the  devifor, To  that  JVtlliam 
vifer  Mid  Us      may  claim  by  this  limitation  an  eftate  in  tail  as  hy  purchafe ;  or^ 
iS*  "^afeqof  ^bethcr  it  vefjcd  in  Francis  oply,  as  being  heir  male  to  the  devifor, 
diedJvifor  by  a  ^^^  "^^  by  purchafc  ;  or  if  the  inheritance  in  fee  fimple  vcfted  in 
Ibeondvcnur     him^  for  then  his  leafe  for  y^r^  is  executed  out  of  the  fee  eftate, 
flMll  takt  the     and  H^dliam^  not  claiming  as  right  heir,  is  thAi  bound  by  that  leafe 
icmiindcr.        made  by  Francis  .'—And  of  this  point  was  more  doubt  conceived  5 
Cft.Lic.  14.  ai.  therefore  they  ordered  it  (hould  be  argued  the  next  Term  :  and 
Colf.'fOA.a.    afterwards  in  tTtlaryTerm  it  wi^  moved  again,  and  adjudged  for 
3.Cro.97.  *    the  plaintiff, 

I.  Rol.t4f-  PoU.  364.  Hob.  )o*  Dynr,  156.  CrptEHt.io^.  »«I«on.t5.  t.  Mod«aft6.»37* 
%.  Mod«  fto'y.  f .  Vtni.  ^S t .  a. Y^^V  7*9-  £<!•  Q^  1 1 7*  Cowp.  3 1 .  77 1 .  Set  Doofl.  50L  z •  Term 
Jtep.  630.     3,  Term  Rep.  S7.  48S. 

(#}  po.  EIlK.  72^«    Cro.  Jic.  49.  {h)  u  Roll.  Ah.  6i6. 

Cm  17.     William  Piatt,  Affignee  of  I^ichard  Piatt,  agahft  Plommeiv 

Micbaeknas  Term,  20.  Jac.  I.  Roil  ly^g* 
A  eop]r^ci4ef  ;n  ^X)VENANT.  Upon  demurrer  thp  cafe  vras.  That  a  copyholder 
andirerwa^i^'  *^^  ^  ^*  ^^  lord's  Ucifnce,  made  a  leafc  for  twenty-one 
ibrrendersMthe  y^f'  by  indjDnture,  rendering  rent^  wherein  the  leflee  covenanta 
pkintiir.^r*.  for  himfelf  his  executors  and  aiiigns*,  wijth  fufficient  fureties9  that 
If  tieenn  main-  Jie  ^in  ereA  a  pale  about  fuch,  a  clo.fe.  and  hj  upon  the  lands  de«« 

t;'ninaaion«t  *  ' 

mjfgtrn    agaioit  the  leflee  for  noo  perfprmancc  of  coteottit?    €•«•  pqil.  44.    9^*  J*^<  395*     ^^'  **%• 

Hob«  17s,        C4tth.^Q5/   >#cr.  3.  Lev.  327.    2.  Sallu  f|5*    Shorn.  x%s*    Ski^  305. 

mlfed 
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hiifed  yearly  forty  loads  of  dung,  and  fufEcicntly  repair  the  houfes.       ^^J 
•  Afterwards  the  Icflbr  fiirrcndcrcd  to  the  ufc  of  the  pUintiiF  and    p^o^J^,, 
his  heirs,  who   was   admitted   accordingly  5  and  for   not  per-  * 

forming  thcfc  covtnanu  the  plaintiff,  as  affignce,  brings  his  aftion  !![*^ 
of  covenant  a.  co«.  Dl^ 

The  qaeftion  was*  Whether  the  affignee-itiay  maintain  this  ac  5"5- 
tion  by  the  common  hw,  or  by  the  ftatute  of  p.  Mm  8.  c.  34.  i    \^^'  ^^^' 

The  defendant  upon  this  declaration  demurred*  40t. 

s.  Torm  R^ 

The  principal  doubt  wak»  Whether  a  copyholder^  who  comts  4S4. 
to  his  tenement  by  furrcndcr  of  the  Icflbr,  be  fuch  an  aflSgnee  as  i-  Co.  I'e.  b. 
may haTetn  aAion  of  debt  or  covenant  by  the  ilatute  of  32.  Hen.  8. 
C.34.? 

Secondly,  Admitting  he  be  not  within  the  ftatutc>  Whether 
by  the  common  law  (covenants  being  made  by  exprcfs  words  with 
the  leflbry  his  heirs,  and  afligns)  the  aflignec  for  tliefe  covenants 
may  maintain  this  adion  ?  A 

This  cafe  was  moved  by  Heneaoe  Finci!  /or  the  plahitiffy  and 
by  CRAWLvyi?/-  the  defendant,     £t  adjournatur  (a). 

(a)  See  S.  C.  Ox  C0i>y.  p.  S7. 

Knight  itgainfi  Harvy,  Adminiftrator  of  Harvy.  Cah  xS. 

Hilary  Term,  it.  Jac.  1.     Roll  6$  j, 

r\EBT  brought  in  Hilary  Term^  aa.  Jac.  i.  upon  an  obligation  a  miftake  or 
*^  of  eleven  pounds,  dated  2b.  May^  anno  vicefjimo  regis  nunc.  '^  ^'*  in  a 
The  defendant  imparls  ;  and  in  Eajier  Ttrm^  u  Car.  i.  the  dccia-  ^c<^»*'^at  <>"  ^ 
ration  and  plea  of  the  defendant  was  entered,  and  he  declared  f/^.^^'J^^^^^^ 
therein  upon  an  obligation  dated  20.  May^  anno  20.  regis  nunc.  Af-  after  plea 
tcrwards,  by  order  of  the  court,  the  faid  declaration  was  amended^  pleaded, 
and  made  regis  Jacobi.  Cowp^or^as. 

Dougl.  114.  3WS,     1,  Term.  Rep.  78a. 

The  defendant  pleaded  thereunto  a  judgment  upon  another  bond  Todchtonhond 
of  one  hundred  pounds,  dated  anno  quarto  regis  nunc  (which  was  if  the  defendant 
miflaicen,  for  it  ought  to  have  been  regis  Jacobi)^  and  that  he  had  9^^  judgment 
riens  enfes  maines  but  only  to  fatisfy  that  judgment ;  and  thereupon  '**?'*'3fAL  v 
the  phtintiff  joins  iffue,"  that  tlie  fatd  recovery  was  made  by  fraud  ^TteVuimilr 
**  and  covin  ;'*  and  found  for  the  plaintiff.  reply  ptrfmm^ 

This  Term  the  defendant  moved  in  arreft  of  judgment,  That  '^**^'^*'* 
this  pica  IS  repugnant  and  impoflible  ;  that  a  recovery  ihould  be  ind  verdieHn 
ann^  (^into  regis  nunc;  and  therefore  the  iffue  joined  thereupon  hU  favoor,  the 
is  nought,  and  no  judgment  can  be  given  in  this  cafe.  plaimtff  Aali 

But  ALL  THE  Court  conceived,  that  foraifrauch  as  there  was  An»,^".*"^^ 
a  de&ult  in  the  defendant's  plea,  although  tlie  plaintiff  had  joined  Poft.  $4.  7! • 
iffue  thereupon,  which  is  found  to  be  falie,  and  the  defendant  hath  5.  Co.  43.  a. 
not  confefled  ajfits  in  his  hands  but  Only  for  that  judgment,  yet  8.  Co.  93. 
the  plaintiff",  having  a  good  declaration,  (hall  have  judgment :  ^*  J***  ^*' 
whereupon  it  was  adjudged  for  the  plaintiff.  y^'  ^,.j  ^^^^ 

475.   Hob.  326.    Raym.  45S.    i.SaundtiS.   iSalk.  173.    5,  Mod.  3x0.    Carth.  370.     I-d.Raym.^*. 
Lctw.  1380.     I.  BoiT.  199.     I.  Term  Rfp.  7S2. 

C  t  Sir 


«^  Micliaclnlas'tcrrHi  i.Caf.  I.    InC.tf^ 

Casi  i^i  Sir  Edward  Coke's  Cafp.  0 

Exceptiont  C/R  EDWARD  COKE,  late  Chief  Jtifticc  of  the  comraotl 
ciken  by  ^  pleas,  arid  afterwards  of  the  king's  befich,  and  removed  from 

^' theflf^^^"*'  ^^^  places,  being  made  fl^crifF  of  the  county  of  Buckingham^  bad  d 
^A  of  offiw*  ^^*^^^  potc/iuimt  to  tak^  his  oath  aniUKed  to  a  fchedulc' ;  to  which 
af^d  reriurions  ^^  ^^^^  exceptions,  for  that  there' were  more  additions  to  the  faid 
ct  thtf  Judges  oath  thin  were  in  the  ancient  oath  which  is  in  Tue  R£gist£R, 
i(i«reoQ«  and  afterwards  confirmed  and  appointed  by  theftatute  of'iZ.EJw.^' 

.    6.  4. :  be  therefore  conceived  there  ought  nbt  to  be  facb  additions^ 
*   -     •     ,   tinli&fs  by  parliament.     The  additions  were, 

First,  "  iT>at  he  Jhould  feek  to  fupprefs  all  errors  andherejiet  com^ 
**  monly  called  Lollories,  aridjhotdd  bcajftjiant  to  the  commijfariet  and 
y  ordinary  in  church  mattes  "  Which  part  of  the  oath  was  added 
by  reafon  of  the  ftatutc  oi ^.Rich,  a.  ft.a.c.5.  and  2.  Hen.  4.C.  15* 
whereby  it  is  appointed  that  the  fame  ihould.be  taken  by  tlie  fbc- 
rifF,  efpecially  for  thofe  two  caufes.  But  be  thereto  certihed.  That 
thofe  ftatutcs  are  repealed  by  the  i.  Edw.  6.  c  1.  and  i.  Eii%.  c*2. 
and  therefore  ought  not  to  .be  taken. 

The  Second  Addition  was,  •*  That  he  Jhould  return  reafon^ 
able  iffues ;"  whereto  he  excepted,  Bccaufe  it  is  appointed  by  the 
ilatute,  and  penalties  impofed  for  not  performing  it  \  aiKi  it  ought 
not  to  be  upon  oath. 

The^  Thikd  Addition  was,  **  That  he  JJkuU  return  all  juries  . 
**  of  the  nearejl  and  fufidentcjl  perfons  ^  whereto  he  excepted,  Be- 
caufe  that  part  of  the  oath  is  not  appointed. by  any  ftatnte ;  and  It 
•  is  againft  common  praftice  that  he  himfdf  fliould  return  juries,  it 
being  commonly  done  by  the  under  fheriff^  who  is  alfo  appointed 
by  tlie  ftati^te  to  be  fwors. 

The  FouRTk  Addition  was,  *'  Ihat  he  Jhould  caufe  tJyeftatutz 

**  of  Wl-NTON,  and  thejtatutes  againft  rogues  and  vagabonds^  to  he  put  in 

**  execution  :'*  whereto  he  excepted.  Becaufe  tlie  ftatatc  ofJVinton  is 

altered,  and  the  ftatutcs  againft  rogues  and  vagabonds  are  appointed 

•        to  be  -executed  by  the  juttices  of  the  pcate,  and  not  by  the  IncrifF. 

Upon  thcfe  exceptions  The  Lord  Keeper  aflembled  all  the 
Juftices  to  confer  with  them  about  the  fame.     And  as  touching 

The  First  Point^  They  conceived  it  was  fit  to  be  omitted  oyj 
of  the  oath,  becaufe  it  is  appointed  by  ftatutes  which  are  repealed^ 
and  were  intended  againft  the  religion  now  profeflcd  and  cftabliflicd, 
which  before  was  condemned  for  herefj'',  and  >s  now  held  for  the 
true  religion* 

For  the  Second  Addition,  They  conceived  h  convenient 
and  for  the  fervice  of  the  king  and  fubjefts,  and  the  greater  part 
of  them  were  of  Opinion,  that  an  oath  in  this  and  the  other  points' 
may  be  well  enjoined  by  the  king  and  order  of  fti^te  without  par- 
liament, and  it  may  be  well  impofed  upon  tlie  Iheriff  to  take,  being 
,,      ,  for  public  benefit  and  execution  of  the  laws. 

For  the  Third  Addition,  It  is  not  fo  ftriSly  to  be  intended 
that  he  hiitfelf  fhould  return  juries,  but  it  ought  to  be  intended 
jtccording  to  the  conftruftion  of  law,  that  he  hmifelf,  by  himfelf 
or  under-lherifF,  fhould  return  juries  ;  which  is  a  fufficient  per- 
formance ;  for  the  law  faith,  jui  ^er  aliwnfacit,  p€r  fiipfumfacit. 

For 


Michtclmas  Term,  i*  Car.  t.    In  C.  B.  -^j 

For  THB  Fourth  Addition,  It  rcfts  upon  the  former  reafons,  ''*  Howa»» 
that  this  oath  being  appointed  and  continued  divers  years  by  3i-  ^**'*  ^^•^l 
teftion  of  the  ftate,  although  without  the  expre6  authority  of  any 
ftatute  law,  yet  may  he  well  be  continued  for  the  public  benefit  ia 
^reffing  fach  p^rions :  and  although  authority  be  given  to  the 
jufticcs  of  the  peace  to  put  tliofe  ftatutes  in  execution,  yet  it  doth 
not  take  away  the  (heritt^s  right,  who  is  The  Public  Cons er- 
▼ATOii  (a).  And  fo  they  delivered  their  opinions  to  The  Lord 
Keeper  at  bis  houfe  at  Reading  (b). 

(*)  Lamb*  b.  I.   c  3.      12.  Ren.  7.        (B)  See  the  >  Geo.  x.  c.  t^.  f.  tS.  for 

pL  17.    t.  Hawk.  cb.  8.  T.  4.     5.  Com.  the  prefeot  fonn  of  the  oath  to  be  taken  by 

Dif .  480L      %.  Bk.  Abr*  286*     ^  Bac  Omitl^ 
iU)r.44f- 

Memoriiadum.        .  cmsso* 

'THAT  the  hft  of  this  Term  there  came  a  writ  from  the  king  to  Th«  eoortt  ad« 
■■•    the  Juftices  of  the  common  pleas,  commanding  the  court  to  jonmedrba 


v^mh^er^  to  be  held  there  the  day  of  O^abis  Hilani  (and 
wnts  were  dircAed  to  the  juftices  ot  the  king*s  bench  and  barons 
of  the  exchequer) ;  and  it  was  ooenly  read  there,  and  thefi  the 
adjournment  made  accordingly  ql  all  plcas»  &c*  unto  fVeftmirffter^ 


c  4  mhTf 


Hilary  Term, 

1.  Car.  I.    In  the  Common  Pleas, 
AT    WESTMINSTER. 

5/r  Richard  Hutton,  Knt.  Chief  Juftice. 

Sir  Francis  Harvey,  Knt.  7 

iSir  George  Crokc,  KnL  V  Jufiiccs. 

Sir  Henry  Yelvcrton,  Knt.  j 

iSiV  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


exii  t;  Memorandum. 

the  death  of      tN  thh  vaeation  Sir  Hbwiiy  Hob  art,  Kmght  and  Baronet,  Chief 
HoEAfcT.C.y,  1  Jufticc  of  the  common  pleas,  died  at  his  houfe  ia  Blyckting  in 
tw  4-  Term.     ^^  countv  of  Ntrfolk,  being  a  moft  learned,  pnidenti  grave,  and 
•^      ^        religious  J  ttdgc, 

Casi  a.        Sir  Richard  Udall  egainji  William  TindaJXfUcar'ofJIton. 

HUwty  Term,  22.  Ja^.  i.    Roily ^^. 

fr^i,  srowing  TRESPASS,  for  taking  two  loads  of  woad.    Upon  not  guilty 
'l^UrT^^\f  pleaded,  a  fpccial  vcrdift  was  found,  that  if  woad  be  nunut^g 

bccofifider^as  ^^^ini€t^  then  the  jury  find  that  the  defendant  is  not  guilty;  if  it 
Jima/I  tiibes.        be  not  minuta  decima^  then  they  find  for  the  plaintiff. 

Hutton,  77.  And  it  was  argued  by  Henden,  Serjeant,  for  the  plaintiffs  and 

Bcndl,  159.        by  BridgEMAN  for  the  defendant,  ' 

3.  Lev.  i65.  '' 

%.  Atk.  364.  On  the  behalf  of  the  plaintiff  it  was  faid,  That  inafmuch  as  it 

Palm.  2»s.        is  fo  found  without  more  circumflances,  it  fhall  not  be  intended  to 

**  IlLn'  ^'      ^  fninuta  dccima  ;  for  it  may  be,  that  a  gfeat  quantity  of  woad 

Cirth  leJ^*      may  be  fown,  and  the  greateft  part  of  the  commodity  of  the  pa- 

Skin.  J5€!'       rifli  may  confift  in  woad,  and  then  it  cannot  be  reputed  minute 

1.  Sid.  443.       decimal  for  although  in  their  own  nature  they  be  minutity  yet 

4*  Mod.  184.    they  now  become  majaresy  if  the  greateft  part  of  the  profits  of  the 

*'c  "^bi*^'     parilh  confifls  therein :  for  minuta  decima  are  properly  intended 

lunb?i6oft44i*  ^^^^  which  are  but  of  fmall  confideration  in  a  parilh,  as  herbs  in 

a  garden,  and  fuch  like;  therefore  he  faid  that  woad  fown  in  the 

field  is  not  minuta  decima  \  and  that  in  3.  Jac.  i.  upon  a  fpecial 

vcrdift  in  Effex^  in  the  cafe  of  Hertman  v.  Eoxlcj^  it  was  rcfolved, 

(bat  tithe  oiweUle,  which  is  a  kind  of  grafs  growing  amongft  other 

^  grain,  and  commonly  fown  therewith,  were  not  minuta  decima. 

BKlDGUMAKy /or  the  defendant^  vouched  The  Dean  and  Chapter  of 
A^onuich'sCa/e  {a)y  where  it  was  adjudged  upon  a  fpecial  verdift, 
that  the  tithes  of  forty  acres  of  land  planted  vrilh/affron  apper- 
tained to  the  vicar  and  not  to  the  parfon. 

{a)  Reported  nnder  the  name  of  BeddiD|field  v^  Freak,  Cro,  Elts.  467.    Moor,  909, 
0^nf«o,  74.    CoJdC  149* 

H£NJ>EK) 
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^  Henoeh  anfweredy  That  was  not  bccaufc  they  were  minutit  Ji* 
am^tf  but  for  that  upon  the  endowment  found  the  allegation  was 
that  the  parfon  fhould  have  tithe  of  corn  and  hay  only. 

But  Yei,verton  faid.  That  was  not  th«  rcafon,  but  becaufe  they 
were  accounted  as  minute  decima^  and  appertained  to  the  vicar. 

And  ALL  THE  Justices  refolved,  That  woad  growing  innature 
of  an  herb,  the  tithe  thereof  oueht  to  be  reputed  for  minute  dt^ 
cimte  I  and  judgment  was  given  for  the  defendant. 

Mary  Peacock,  Executrix  of  Richard  Peacock,  againft 

Steere. 

I>  AVISHMENT  DE  CARD.  The  plaintiff  declares,  That 
'*' •-  one  John  Steere  held  fuch  land  of  the  teftator  by  knights fervice^ 
and  died  leaving  his  heir  within  age ;  and  that  the  teftator  feized 
the  faid  ward  and  died  thereof  pofleiledy  and  afterwards  the  defen- 
dant raviihed  him ;  the  iflTue  being  upon  the  tenure-,  was  found  for 
the  defendant.  The  queftion  was  upon  the  4.  Jac.  i.  c.  3.  Whether 
the  plaintiff* /hall  pay  any  cofts  ?  becaufe  ihe  counts  that  fbe  brings 
her  wEtion  upon  her  own  poilellion. 

And  HuTTON,  Harvey,  and  myself  held,  that  the  defendant 
ftali  not  have  coftf  ;  but  Ybl  verton  i  conira.  Vide  Gcldfmith  v. 
Lady  Plate  (a)  9  Haywarth  v.  David  {h)^  and  FetherJ^m  v.  Ally^ 
iard(c). 


^« 


tfoAtC 
TlM»Alt» 


Cask  |« 


PlaintifF  exe- 
cutor  ihall  II0C 
pay  co(H. 
Poft.  219. 

5.  C.  HuttORi 
a.  Lev.  i«5. 
3.  Ley.  fo.  375, 
Stnuige^  Wi. 

97^ 

6.  Mod.  93. 
DowRl.  263. 
4.' Term  Rtp. 
»77- 


(s)  Ckow  Jac.  35s.     s«  Boill.  ftS4. 
£ii2.5o|.     Godot.  a6a« 


[ii)  Mkfa.  |.  Jac.  X.    Cro.  Jae.  %i^.     (t)  Cro. 


Eafter 
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!•  Car.  !•    In  the  Common  Pleas. 
Sr  Richard  Hutton,  Knt.  Chief  Jujlice. 
Sir  Francis  Harvey,  Knt. 
Sir  George  Croke,  Knt.  >     Jujiiccs. 

Sir  Heary  Yelverton,  Knt.        J 
Sir  Robert  Heath,  Knt.  Attorney  General. 
5/r  Richard  Sheldon,  Knt.  Solicitor  General. 


Crumpe  againji  Barne,  CA«t  c. 

AC3TION  FOR  WORDS.    Whereas  the  plaimifF  was  a  ci-  it  u  aaionabb 
tizcn  oi  Gloucg/Ur,  and  fo  had  been  for  twelve  years,  and  ^  c^iU>#»* 
^   ufcd  all  that  time  the  trade  of  a  fliocmakcr,  that  the  dcfcH-  **^''  **«*«*- 
dant  to  defame  him  fpake  thefe  words  of  him,  "  He  is  a  bankrupt  fJhTxls^^l^^ 

After  verdtft,  upon  not  guilty  pteided,  and  found  for  the  plain-  ^"^"  ^^  ^^''^ 
tiflF,  it  was  moved  in  arreft  of  judgment  that  thefe  words  were  not  ^^^^^^' 
adionable;  for  "  bankrupt^*  is  not  fpoken  indefinitely,  nor  abfo-  ^'*'- Ei«z.  i6t, 
lutcly  by  itfclf,  but  as  an  adjeftive  to  *•  rogue;*'  fo  tlie  words  are  skLigi.^^' 
extenuated.     Alfo,  a  ihoemaker  is  not  fuch  a  pcrfon  as  may  have  3.l»v.  309^ 
an  a£kion  for  thefe  words,  no  more  than  a  labourer  or  hufba adman ;  Buii.  n.  p.  |^ 
for  he  doth  not  live  upon  buying  and' felling,  or  upon  credit,  but  4'5urr.  114S. 
upon  his  manual  labour.  'if^*"-  ^'^ 

r^  •  i?3   503. 

But  IT  WAS  RESOLVED,  that  the  a£lion  hes ;  for  the  addi-  2.  Hi.com.474 
tion  of  "  rogue'*  to  **  bankrupt*'  doth  not  extenuate  but  aggravate  ^^^^P*  750* 
it,  and  Ihcws  his  malice :  and  a  Ihoemaker  is  fuch  a  perfon  as  is 
within  the  ftatute  of  bankrupts  ;  for  he  lives  by  his  credit  in  buy- 
ing leather,  and  felling  it  again  in  fhoes,  &c.  and  not  upon  his  ma- 
nual labour  only,  as  labourers  and  hufbandraen  do.  Whereupon 
It  was  adjudged  for  the  plaintiff. 

Fofter  againji  Smith.  Case^,  '• 

A  SSUMPSIT.    Whereas  the  defendant  was  indebted  to  the  Adeciaratiopjf 

plaiatiifia  fcvcn  pounds,  that  in  confidcration  thereof  he  pro-  ^ff^fimA 
mifed  to  pay,  ice.    The  defendant  pleaded  non  ajfumpfit^  and  faund  ^]^^^^  ^^^ 
againfl  him :  and  it  was  moved  in  arreft  of  judgment  that  the'de*  5ebt?— r<4i 
chration  is  not  good ;  becaufe  he  doth  not  (hew  any  cauie  of  the  aiue,  6. 
debt,  S//2.  by  bond  or  othcrwife  :  and  although  he  hath  pleaded  ,©,  06.77, «, 
imaffumpfit^  and  it  is  found  againft  him,  yet  the  declaration  being  Cro.  Jk.  307^ 
i/I  the  verdift  doth  not  aid  it.     It  was  therefore  adjudq^d  fpr  the  *'S-  H»- 

j.B«lil-'53*   i*Sfld.  iSa,    1^.  $^^,347.     s.Coin.Dis«  2f9.    Cowp.t»4.     P<^  > 


Anne 
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Cam  i4       Anne  Smith  againft  Anne  Lady  Wade,  Executrix  of  Siir 

William  Wjide. 
Tf  a  name  b«  A  SSUMPSIT  upon  a  promifc  of  the  tcftator^s.  After  non  ajfump/ii 
nm^ken  in  a  ^\  plead^,  and  verdift  found  for  the  plaintiff,  it  was  iiibvcd  \tx 
^^^v^l%  arrcft  of  judgment,  that  the  writ  ^nd  declaration  weft  again  ft 
"jwiill^ mrtwd  of  Anne,  executrix  of  Sir  William  tVade^  and  the  ifluc.  Record 
muiam,  it  may  and  venire  facias  were  accordingly  for  a  trial  betwixt  th6  faid  par- 
be  amended  at-  tics  ;  but  being  tried  by  a  nijiprius  writ  in  Londouy  the  writ  of  ha- 
ter  verdia.  ^^^j  corpora  was  to  have  *"  corpora  juratorum^  Jsfr;"  betwixt  the  faid 
Hmtan,  8i.  Anne  Smith  and  Lady  ft^adey  cxedutrix  of  Sir  Henry  fVade^ 
3.  Co.  3.  knight }  fo  a  roifprifion  of  Henry  Wade  for  William  fVade. 

Cro.  Jac"i4.  It  was  therefore  moved  in  arreft  of  judgment,  that  it  was  a  trial 

354.  396.  without  Warrant ;  for  the  record  ofniji  prim  and  the  ifluc  being 

cl'  ^°ir  againft  the  executrix  of  fVilliam  IVadty  the  baheai  corpora  was  not 

\xu^  fufficient,  being  by  nisi  fKi<js  to  try  that  iffuc. 

3.Bac  Ab.275.  But  all  the  Court  conccivcd,  that  inaflhufch  as  the  iflue  is 

DttT^  ti^T^  good,  the  record  of  ftijlprius  good^  the  venire  facias  good  according 

2.  TermRep?^  to  the  iffuc^  altljough  there  be  a  mifprifioft  in  fhe!  iakeas  corpora^  it 
^8a.  was  but  the  fault  of  the  clerk,  and  may  be  well  amended ;  becanffr 

3.  Term  Rep.  there  is  not  any  alteration  of  the  verdick,  and  it  is  well  warranted 
^57*  by  the  former  record  :  therefore  it  was  appointed  to  be  amended^ 

and  adjudged  for  the  plaintilTi 

«Ai£4.  Swayne  agaittji  Rogei^* 

In  the  Exchequer  Chamber*    • 

lntrtfpaf$fora  HTRESPASS  FOR  BATTERY  in  the  king's  tencfi>  aindjuJg- 

Uttcry,  if>e-       A     j^^j^^  f^j.  ^^  plaintiff. 

the  force  is  par.  Error  in  the  exchequer  Chamber  t^as  aiHgned,  for  that  the  judg« 

dbned, .there  mcnt  was  capiatur^  whereas  the  battery  was  fecforethe  general  par* 

Ihallbenoftf.  Jq^,  fo  as  the  fine  is  pafdofted,  and  the  judgment  ought  not  to 

CiS^'muft  h9  ^^y^  ^^^"  ^  capiatur  [a)  \  for  the  Cotirt  is  tO  tkke  notice  of  the  par- 

^le^ed.  ^^^  and  give  judgment  for  the  party,  but  not  any  fine. — Sednon 

Ptoft.  44^.  olhcatur ;  for  the  Cotirt  need  not  to  take  Conufance  thereof  without 

Cio.  Jac.  149.  demand  of  the  party ;  and  it'  doth  not  appear  whether  tlie  party  fe 

%.  Ur.  36.  any  of  the  perlbns  excepted,  or  one  who  it  to  hafe  benefit  of  th^ 

Porter,  64.  pardon. 

Plowd.   401.       I.  Mod.  71.       s.  Hawk.  P.  C.  560. 

If  a  vcrdiift  W  AFTERWARDS  it  was  fliewn  that  the  declaration  was  of  af^ult/ 
^kftini*  Hm^i  battery,  and  imprifonraent ;  and  .the  defendant  as  to  the  battery 
trtilch  ihertwas  P'^^ds  a  juftification  ;  whereupon  the  plaintiff  demurred :  and  as  to 
a  demurrer,  and  the  imprtfonment  he  pleads  another  juftification ;  whereupon  the 
^Mdititml  da^  plaintiff  takes  iffuc,  de  injuri&fud  propria^  tic,  and  iffue  joined :  and 
map*  co^ich  at  the*  trial  the  jury  found  as  to  the  plea  for  the  battery,  that  the 
Wb^Tria  WTO.  defendant  did  it  di-  injuria  fud  proprioy  and  affcffed  damages  five 
BCDut.^  .'  pounds  and  cofts  forty  fhillmgs ;  whereas  they  ought  not  to  have 

FoA.  143.  meddled  therewith,  tccaufe  a  demurrer  was  thereupon,  but  only 
t«  Burr.  383.  have  found  conditional  damages  if  it  fhould  be  adjudged  for  the 
Doogi. 377.730-  plaintiff :  and  for  the  impriionment  thev  did  not  find  the  iffuc, 
«.  Term  Rep.    but  affcffed  conditional  damages  twenty  fhillingsi  fo  they  found 

(«}  Sea  16.  &  17.  Car.  a.c,  8.  and  $.  *    153. 178.    Salk.  54*  and  a.  Eac.  Abr.  515. 
f.  WlVL  3.  c.  IS.     Poft.  17^.     Cro.  £Uz«     in  aotis^ 

merely 
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merely  crols  to  what  they  ought,  and  the  judgment  upon  this  ver-      SwAti»« 
diS  for  the  five  pounds  colb  and  the  forty  ihlllings  found  by  the     j^^^-^ 
jmnullohahitorf/peiiuoiiht  twenty  fliillings  was  merely  errontous.        *^***' 
^Wherefore,  although  it  was  prayed  that  it  might  be  amended, 
it  appearing  to  be  the  miCprifion  ot  the  clerk  who  entered  die  judg- 
mcotiyet  nan  aiUattur ;  but  the  judgment  was  rcyeried. 

Smith  again/t  Richardfon.  c^„  ^ 

In  the  Exchequer  Chamber m 

ERROR  upon  an  affumpfit  in  th^  king's  bench  ;   wherein  the  A  promife,  in 
plaintiff  declared^  Whereas  in  confideration  the  plaintiff  had  ^^^^^^^^^^wu  of 
fold  to  the  defendant  fourbagsof  hops,  whereof  three  bags  weighed  ^ll',!j^7/«f«^ 
fcfUm  ccHUnas  it  unupn  quarUrium  centen^^  Anglice,  fcven  hundred  i^p^i^^  an- 
^nd  one  quarter  of  an  nundred  weight ;  and  the  other  bag  weighed  cuce  icocvt. 
iucentqs  centenas  et  dimidium  unius  centena^  Anglice,  two  hundred  •f  h^'»  <^'> 
and  an  half  wekht ;   that  the  defendant  affumcd  to  pay  according  ^'\^'^'^^ 
to  the  rate  of  ieven  pounds  for  every  hundred  of  the  faid  three  ^^j^^ 
hags,  and  according  to  the  rate  of  lii(  pounds  ten  (hillings  for  every  Poiu  3S6. 41S. 
hundred  of  the  other  b|ig:  fi  dicit  in  fail^  that  the  aforefaid.  three  g^^,^  ^  ^^ 
bags,  according  to  the  faid  rate,  amoi^nted  to  the  fum  of  fifty  pounds  ,0  co.  130,  a,. 
andfifben  (hillings;  and  the  aforefaid  other  bao^,  according  to  the  t.  Ley.  313* 
late  aforefaid,  att^qed  to  fixteen  pounds  five  {hillings,  yet  the  de-  '•  ^'<^*  ^- 
fendantaforc(aid,  &c.  ..Com.D«. 

1  Jo, 

The  defendant  pleaded  mn  ajfumpjit ;  and  fot^nd  a^inft  him,  and  ^^^p^  6S»- 
daiuagcs  given  only  according  to  the  ^vi  rate  before  mentionedi  ^*'"«'*  ■5'- 
and  judgment  entered. 

A  writ  of  error  was  thereupon  broueht  in  the  exchequer  cbam- 
Vx\  and  the  error  afiigned  was,' For  that  ducentai  antenas  et  dlmi^ 
&um  Urdus  centifut^  Anglice,  two  hundred  and  an  half  weight.  Sea 
Ihis  AiiGiic£  is  void  and  repugnant  to  that  which  the  Anglxcb 
was  before^  and  contrary  to  the  propriety  of  the  words :  for  dw^ 
ioUQs  antenas  it  two  hundred  hundred,  fo  it  is  much  more  than 
the  price  reacbeth  to;  and  it  is  without  fenfe,  and  therefore  re^ 
pogoant,  and  the  declaration  ill  and  judgment  erroneous* 

But  ALL  THE  Justices  and  Barons  held,  that  it  was  no  error, 
king  in  difadvantage  to  the  plaintiff  and  not  material ;  for  it  reits 
only  in  damages,  and  the  jury  hath  given  according  to  that  rate, 
foas  there  it  not  any  prejudice  to  the  defendant  :  and  the  iilue 
btin^  upon  nen  affumpjit^  and  found  ^  is alledged)  it  is  goodenough ; 
and  judgment  was  amiined« 


A  Cafe  out  of  the  Court  of  Wards.  c^"  •• 


UPoi 


3N  the  eleventh  oiMay  this  Term  all  the  Jullices  and  Ea-  Acenveyanct 
rons  being  a^mbled,  the  i^lHiEF  Ba&on  pronounded  a  cafe  ^l^''*^^^^^^^ 
depending  in  the  court  of  wards»  viz.  Two  jointenants  to  them  u?io  t*he«feof 
^  their  heirs,  the  one  of  them  makes  a  conveyance  to  the  uic  of  hin^reif  and  his 
himfclf  and  hit  wife  for  a  jointure  and  the  advancement  of  his  fon:  wife,  and  Uie 
Whether  thit  be  an  affurancc  within  the  flatutcs  of  32.  Hm.  8.  9, 1 .  ^^:^^'^^^^^'  ^ 
»d  u-  Ifa^-  ^  c*  5-  fo  a»  the  king  fhall  have  the  bird  part  ?  wuht^'ct'^ 

ftatutes  ^  Mim,  8.  ol  Willi.     Tiir  ix.  Car.  u  c:%^ 
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See  Migbt't  Sib.  Ranoolph  CnEw,ii6r  Chief  Jupci^  and  thh  Chief  Ba^ 

8  c^'    «   b.     *^^  ^^^^  divided  in  their  opiaions  from  tHE  qthex  Justices 

t.  Co.  3i!'a.     •'^^^  Barons  in  this  pojnt,  who  all,  upon  that  fuddcn  motion, 

xo.  Co.  83/     conceived  it  to  be  out  of  the  ftatutcs:  for  the  word3  arc,  **  If  any 

Co. Lit.  76. 78.  **  folefetfed^9r  JQintly  with  $thers^  t^c.\^^  there  in  fuch  cafes  the  fta- 

%.  Inft.  no.      tutc  provideth,  thnt  the  king  ih^tll  have  •>  th.e  third  part  upon  fuch 

I.  BrR/*^-6   "  conveyance :"  but  where  two  are  jointly  fcifed  to  them  and  their 

and  Mr.  atr-    1^^^"»  ^"^  ^'^^  <^"^  makes  a  conveyance,  this  \%  out  of  the  words  of 

grave's  notcf     theftatute,  of  32.  Hen,  8.  c.  i.  and  therefore  ought  not  to  be  within 

<0»  (3)»  (4)1    the  intent  of  34.  Hen.  8.  c.  5.  for  that  i^  a  ftatutc  of  explanation, 

Co.Lit.i|i.b.  and  (hall  be  conftrucd  only  according  to  the  words,  and  not  with 

any  equity  or  intendment ;   for  thfre  cannot  be  an  explanation 

upon  an  explanation,  as  it  is  held  m  Butlei  v.  Baker  (a), — And 

Jones,  Juflice^  faid,  it  was  forefolved  /;/  the  court  of  wards  by  the 

opinion  of  the  Chief  Jufticc  in  the  forty-third  year  of  Guccq, 

Elizabeth. 

W  S-  Co.  15. 

•^««  7-  Menjorandum. 

^fari/meist       A  f  ^hc  fame  time  another  queftion  was  moved  amongft  themt 
^e^wnJh^  Where  judgment  is  given  m  Mt  at  the  grand  felfions  in  ff'alcs^ 

ihcjwdgmw*  *  againft  a  defendant  inhabiting  in  one  of  thofc  pountie^,  and  the  dc- 
was  given ;  and  fendant  d|eth  inteftate,andone  who  inhabits  in  London  take$  letters 
^.  What  pro-  of  adminiftration;  Whether  any  Execution  may  be  in  fValeS'^  \ft' 
ccf^tAaiibc  ^  caufe  he  neither  inhabits  nor  hath  anything  tlicrei'  and  if  not, 
nmr"^r"in^?il'  ^^'^"»  Whether  that  record  maybe  rernoved  into  the  chancery  l)y 
gland  to  an  in-  certiorari^  and  fent  by  mittimus  into  the  king's  bench  or  common 
xt^ztt'm  H'mUi^  pleas,  to  the  intent  to  take  forth  Tifcirt  facias  upon  it,  to  have  lands 
againA  whom  out  oi  Wales  (or  goods  in  the  hands  of  the  adminiftrator  liable  to 
I^AfhaTbwi  *^  *crc)  ?— And  all  the  Justices  and  Barons  conceived  (fue 
given  at  the"  nemy\  for  he  may  not  have  ^  fcire  facias  in  any  court  but  where  the 
grand  ftffions?  judgment  is  given:  and  if  fuch  courfe  ihould  be  ufed,  all  judg- 
ibr^e  rbcord  ments  in  the  courts  in  London  or  in  inferior  corporations  would 
cannot  be  xfh  ^  removed  and  executed  here ,  which  would,  be  a  great  incwivc^ 
iS^tf!;.*'^  ^^'  nicnce  to  the  fubjcft  to  make  Unds  or  perfons  liable  to  fuch  judg- 
ments in  other  manner  than  tliey  were  at  the  time -of  tte  judg- 
I.  Mod.  10.  ments :  wherefore  there  is  no  remedy  but  to  pxccute  fuch  judg- 
Vaugh.397.417.  ments  in  thtir  peculiar  jurifdiitions. 

f .  Bulft.  Si-      i.  !'«▼.  »9i«    s-Coou big.  647*     %.  Bac*  Abr,  353.      |.  Term  ^ep.  388.     3.  Teria 
JLCp.  658. 

Case  8.  Cranc  agolnfi  Crampton. 

in  an  cLffumff*  A  CTION  QN  THE  CASE  on  an  affumtfit :  That  the  defcn- 
on  apromifcto  -Lx  j^^^^  ji^  confideration  of  a  ruff-hand  oeliyered  to  him  by  the 
pay  fuch afom  pjajntifF,  promifed  to  pay  to  him  at  the  day  of  the  faid  plaintiff'^ 
pfth/pUintX  marriage  the  f^am  of  thrw  pounds s  and  allcdgcth  in  fad,  that  he 
f#;/V#  of  the  *  was*  married  fuch.  a  daY>  et  licit  ftrpius  requifitus^  yet  ^c  hath  not 
marri&ge  need  paid  :  and  judgment  was  given  upon  nihil  dicit. 
^  1h<  iltThal  After  writ  of  enquiry  of  damages  executed  in  Norfolk,  it  was 
the  rtqicik  w«  moved  in  arreft  of  judgment,  that  the  dtclaratioo  was  not  good, 
made  ftitcd  m  bccaufc  be  doth  not  (hew  that  lie  gave  fioticeof  his  marriage  before 
the  declaration,  jjg  married,  forothcrwifc  the  defendant  is  not  bound,  to  take  notice 
^c.  Httu.fto.  tiaereof  i  for  it  refts  in  th^  privity  and  knowledge  of  tlic  plaintiff. 
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and  not  of  the  defendaat :  ^nd  it  canr^ot  be  a  breach  of  promife  CRAva 

unlcfs  the  defeadaot  hath  notice  given  him  before  the  marriage:  •«?«»"/* 

ailb,  the  paynoeat  ought  to  be  after  requcft^  and  the  day  of  requeft  ^***** ''•*•• 
ought  to  oe  mentipi^edy  for  iicitj^pius  rgfuifitui  will  not  ferve:  and 
it  appears  not  that  the  requeft  was  after  marriage ;  for  requeft  be- 
fore will  not  ferve. 

Button,  Harvey,  and  Yelveiit#h,  Jvfices^  conceived  it 
was  good  enough  :  for  tlie  defendant  at  his  peril  ought  to  take 
notice,  and  the  plaintiff'  needs  not  (hew  that  he  ga?e  notice  of  the. 
marriage  {a)  ;  and  poflm  requifitus  fufficeth  (b)  without  fliewing  the 
day  of  the  requeft. 

Bnt  I  doubted  thereof;  for  a  precedent  was  cited  of  one  /Ifor/e  (r) 
in  the  king's  bench,  whe^e  for  not  allcdging  notice  the  judgment 
was  rcverfcid. 

But,  notwithftanding  tliis  exception,  judgment  was  given  for  the 

plaintiff. 

(a)   Ore.  Jac  toa.  siS.   405.  439.  i.  S»d.  36.     5.  Com.  Dig.  51.  54* 

Ydv.  168.     Cro.Eiiz.64.     I.  Term  Hep.  (<)  Cro.Eliz.  73.918.      Cro.Jtc.  185. 

e;:".    ;.  Term  Rep.  374.  5,^.     Ytlv.  66.     Huiton,z.    4.Leon.2. 

[t]  Cfo.  Jac.  183.      Foft,  139,  385.  Winch.  1. 

Lacpn  agaifift  Barnard,  Attorney.  Case  ^ 

Hilary  Term^  20.  Jac.  I.    Roll  85O. 

TpROVER  AND  CONVERSION  of  one  hundred  flicep,  Ihew-  A  recovery  i, 
'■'   jng  that  the  plaintiff  upon  the  twenty-fifth  day  oi  Marcb^^^^M' ^^ 
19.  Jac.  I.  was  poffefled  of  thoie  goods  and  loft  them,   and  that  "'^'^^^"tfl^'i; 
npon  the  laft  day  of  Jprii  they  came  to  the  defendant's  hands,  who  o'f^rhcep!!  and* 
the  fame  day  fold  aqd  converted  them  to  his  proper  ufe.  fmaii  dam^iget 

The  defendant  for  eleven  of  them  pleaded  mi  guilty  ;  and  as  to  t^^ZZ\Z 
the  eighty-nine,  the  ftfiduc,  he  pleaded,  that  the  plaintiff  at  another  fatwfiieep,  if 
time,  wx.  on  the  eighteenth  day  of  September^  19,  Jac,  i.  profe-  the  plaintiff  re* 
cwcd  an   original  writ  out  of  the  chancery,  returnable  in  this  r*y  thatihere- 
court,  againft  the  defendant  and  one  Brian  Smithy  quare  ccperunt  tt  ^^^'j^  ^»fonlf 
abduxtruni  lOO-  fve5\  and  thereto  they  appeared,  and  the  plaintiff  anVnoiTorlL 
coctated  agaiaft  them  of  tlxeir  taking  of  a  hundred  Iheep  upon  the  vaiuu 
fourteenth  day  of  ^Ipril^  19.  Jac.  i. ;  and  thereto  they  pleaded  not  g^  q  u^^^^  g, 
m\\Vj  for  the  eleven  flieep,   and  for  the  eighty-nine  refidue  they  s'yie^,  %x,u 
pleaded  a  recovery  in  debt  by  the  defendant  againft  Edzvard  Hat-  Cro.  jac.  73. 
'.'^f  of  a  debt  of  Uxty  pounds;  and  that  the  faid  Edu;ard  Hatdiff^^^^^-  47** 
^aj;  then  poflTefled  of  the  faid  eighty-nine  fhcep,  and  that  by  virtue  ^lcv^^'  ^'* 
^i^Hcrl  facias  thofe  goods  were  fold  to  him,  whereupon  he  took.  \\  Com'u^g. 
them  into  his  cuftody.     The  plaintiff  thereto  replied,  and  took  m. 
iuue,  and  found  for  him,  and  damages  affeffed  to  twopence;  and  4-Jti.»c.Ab.iiy^ 
tliCreupon  the  plaintiff  had  judgment  of  the  faid  twopence  da-  ^''"'^'•'^^ 
mages,  and  had  iix  pounds  for  cofts  ;  and  avers,  that  the  faid  tak-  \\y"^    *'' 
i"gand  driving,  for  which  the  recovery  in  trefpaft  was  had,  and 
the  converfiou  of  the  faid  eighty-nine  Iheep  in  this  a£lion  be  all 
one,  and  that  the  faid  judgmeiit  '\%  yet  in  force. 

To  this  plea  the  plaintiff  replies,  that  true  it  is  he  brought  fuch^ 
an  adien,  and  recovered  the  twopence  for  the  taking  and  driving 
of  ihe  faid  eighty-nine  Iheep,  and  fix  pounds  for  cofts  ;  but  he  far* 
^icr  £utli,  llwt  cho  faid  twopence  daii|agcs  was  not  aftefled  for  th^ 

wAa 


mgainfi 
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value  of  the  faid  £heep  and  the  converiion  of  them,  and  that  the 
faid  defendant,  at  the  day  and  year  in  the  bill,  fold  the  faid  eighty - 
nine  iheep  and  converted  them  to  his  own  ufe :  the  which  con- 
verfion  is  the  fame  converfion  whereof  he  nowcomplaineth:  and 
traverfeth,  that  the  iaid  taking  and  drivinj^  in  the  faid  adioni 
whereupon  he  judgment  was  given,  is  the  fame  trefpafs  as  to  tlie 
convernon  of  tbofe  goods  whereof  the  plaintiff  now  declareth. 

.  Upon  this  replication  the  defendant  demurred  generally  :  and  it 
was  now  argued  at  the  bar  by  Serjeant  Crew,  for  the  defendant^ 
and  by  Serjeant  Henden,  fcr  theplainuff\  and  after  the  faid  ar- 
guments at  the  bar,  it  was  refolved 

f^.^i  By  HvTTOK,  Harvey,  and  myself,  that  this  replication  is 

a.  Uwni,  ii4«  good,  and  that  the  plaintiff  ought  to  recover  ;  for  the  damages  of 
twopence  given  for  the  eighty-nine  iheep  being  fo  fmall,  is  initfelf 
an  implication  (and  the  Court  fhall  fo  intend  it)  that  it  was  given 
only  for  the  taking  and  driving  of  them,  and  that  the  plaintiff  had 
thorn  again,  and  not  in  lieu  of  the  value  of  them ;  for  if  it  (hould 
be  given  for  the  value  of  them,  then  the  plaintiff  fliould  thereby 
lofe  the  property  in  them,  and  have  nothing  for  his  (heep  but  two- 
pence, and  the  defendant  fhould  have  the  Ihecp :  but  the  law  will 
ratiier  intend  (and  fo  it  may  be  averred)  that  thofe  dama2:es  were 
given  onljr  for  the  taking  and  driving,  and  that  the  plaintiff  had 
them  i^in,  and  afterwards  loft  tliem,  and  that  the  defendant 
found  and  after  converted  them,  &c. :  and  this  demurrer  is  a  con- 
feflion  that  he  converted  them  after  the  faid  taking  and  driving;  for 
the  aEiion oftrej^afs  is  fuppofed  to  be  upon  tlie  14th  Aprils  ig.  /ur.  i . 
and  the  trover  and  coiruerjion  in  this  aftion  is  fuppofed  to  be  upon 
the  30th  Jpril^  19.  Jac.  I.  which  well  ftands  with  the  former  ac- 
tion ;  for  the  defendant  may  take  and  chafe  them  one  day,  and  the 
plaintiff  recover  damages  for  the  chafing,  an<rafter  lofe  them,  &c. 
And  this  firft  aftion  is  brought  for  the  firft  taking  and  chafing, 
and  the  fccond  for  the  converfion,  fo  both  may  ftand  together, 
which  is  now  confeflcd  by  the  demurrer,  and  •  that  the  damages 
were  given  for  the  firft  takmg  and  driving  and  not  for  the  conver- 
fion;  therefore  they  conceived  the  plaintiff  fliould  recover. 

ri*ii.Rieh.t.  But  Yelvertok  held,  Becaufe  the  aftion  of  trefpafs  is  cepit  et 
iiV.rrcfpafMoy.  abduxity  therefore  it  includes  that  the  defendant  had  them,  and 
40.EA».3.f.»7  ^^jfg^  the  plaintiff  of  the  poffeffion  :  and  although  the  damages  be 
u'eviTy^f  u.  f"^^»  '*  ^^'^  ^  intended  to  be  given  for  theflieep ;  and  iffo,  thcr^ 
^,E4w/i/uz.  he  cannot  have  an  aftion  for  converting  them  afterward. — But 
jqdgment  was  given  foi;  the  plaintiff. 
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[juftc 


Sir  George  Croke,  KnU  \JuJficcs. 

Sir  Henry  Yelvertoni,  Knt. 
Sir  Robert  Heath,  Knt.  Attorney  GeneraL 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


Ca^i  I. 


Crips  agatnft  Gryfil. 

Trinity  Term,   i.  Car,  i.    Roll  1932* 

EJECTMENT  of  lands  in  Leighton-BfiffarJ  o(  the  demife  of  Adcvif-or««aii 
I^olfrrt  Key.     Upon  a  fpecial  vcrdift  the  cafe  was,  That  "my  mort- 
John  Gry/sl^  father  of  the  defendant,  was  feifed  in  fee  of  the  "  t^^**  c«a- 
&id  lands,  and  upon  the  lOth  OHober,   16.  Jac.  i.  hy  indenture  of  ^^l^^^,"^]  '"^ 
feoffment  mortgaged  them  to  Pfter  Key  and  his  heirs,  upon  con-  t^^Tietutcr, 
dirion,  tiiat  if  he  or  his  heirs  paid  to  Pr/^rifiy  and  his  heirs  one  Sun-  although  open 
drcdand  fixty  pounds  upon  the  20th  October  1624,  he  might  re-  *«  thtcquiiy  of 
enter.    That  afterwards,  upon  the   30th  March  16194   the   faid  ''«^^'^P''on  $ 
Peter  Key,  by  his  will  in  writing,  gave  to  Robert  Key  "all  his  goods,  m.Vtntt'on* 
**  monies,  bills  or  bonds,  mortgages  or  fpecialtics  for  monies,*' and  min-piymcnr. 
made  him  his  executor,  and  died ;  and  that  the  one  hundred  and  ^od,  447.450. 
fixty  pounds  not  being  paid,  Robert  Key  entered   and  let  to  the  Moor,  59, 
plaintiff. — And,  without  argument,  the  opinion  of  the  Court  was,  *•  Vcrnon,6lf• 
tllatthefc  words  '*  all  my  mortgages"  made  a  good  dcvife  of  the  powcii'^'*''^^' 
lands  mortgaged.      Whereupon    judgment    was  given   for    the  CoJp!gl!ic-r 
plaintiff.  660.  ' 

Dougl.  759.  763.    3.  TerroRcp.35«. 
Not*'.  This  mortgage  wai  not  fgrfdted  at  the  time  of  making  the  will.    Z*.  C.  -A, 

Rcymund  agatnft  Hundred  of  Oking,  Ca«i  i. 

ACTION  upon  the  ftatute  of  tflnton.    Whereas  one  P^/fwrr,  The  mafttr  of  • 
^  the  plaintiff's  fervant,  was  robbed  within  the  faid  hundred  of '^*^'""^'®"*^''^ 
Cxty-cight  pounds  of  the  plaintiff's  money  by  perfons  unknown,  l|Jj*J2lon  in  hit 
and  had  made  hue  and  cry  according  to  the  ftatute,  and  none  of  own  nameon* 
The  thieves  were  taken  ;  and  the  faid  Palmer  had  made  oath  before  the  riatuteof 
fuch  a  jufticc  of  peace  of  the  faid  county  next  adjoining  to  the  >^»/««  j  hut  the 
laid  hundred  within  twenty  days  before  this  aftion  brought,  that  f^^*"*^"f  ^ 
he  did  not  know  any  of  the  parties  who  robbed  him,  and  that  tlic  ^^tj,^Eii$s^^ 
laid  hundred  had  not  made  him  any  recompcnce.  c.  13! 

Upon  not  guilty  pleaded,  and  tried  at  the  bar  this  Term,  and  ^**5l.?^^g' 
Urani  for  the  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  comb.ieaV 
lb  s  aftion  lies  not,becaufe  the  plaintiff  himfelf  was  notfworn  that  4.  Mod.  303. 
ht  knew  not  any  of  the  parties  who  did  the  robbery:  for  it  is  not  i»«  Wod.  54. 

fofficicnt  that  the  fervant  who  was  robbed  was  f^orn  ;  for  by  the  **''•*♦  '5** 

^  Latch.  117. 

Crj.  Ellz.  142,     Leon  3 2 J.     j.Mod,  2S8.     Shower,  p 4.     Garth.  145,      Holt,  460.     3*  Com.  Pig. 
4-5'  476- 

cao.  CAR*  D  ,  ftatute 


s« 


RvUDI-fiDOf 


t!ro.  J«C4 1S4, 
Cro«  EliS.  142. 
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iUtateof  27.  jB/?2.  c.  13.  the  party  who  brings  the  aftion  ought  f^ 
make  the  oath !  and  it  was  argued,  that  the  fervant  who  was  robbed 
ought  td  haife  brought  the  aftiooi  and  then  his  oath  would  have 
been  fufBcicnt ;  but  whert  tlic  mafter  brings  the  aftion,  he  himlelf 
ought  to  be  fwom  that  he  kncW  not  any  of  the  robbers^  olherwifc 
he  might  uot  bring  it,  and  therefore  the  aftiod  lies  not 

But  it  was  refolvedby  the  Court«  that  the  aftion  well  lies  for 
the  mailer,  and  that  the  fervant's  oath  was  fuificient ;  for  it  is  pro- 
fierly  in  his  notice  that  he  was  robbed,  and  did  not  know  any  of 
the  robbers,  and  the  mafter  knows  not  that  he  was  robbed,  or  who 
were  the  perfons,  but  by  report  of  his  fervant ;  and  it  would  be  in- 
convenient if  the  mafter  ihould  not  bring  the  a£tion,  but  the  fer- 
vant otily,  for  the  fervant  might  releafe  or  compound,  or  difcon- 
tinue  the  fuit,and  fo  tlie  mafter  (hall  have  thelols  by  his  falfehood; 
therefore  the  mafter  flia|I  bring  the  aftion,  and  have  his  fervant 
who  was  robbed  be  his  witneft ;  whereupon  it  was  adjudged  for 
the  plaintiff. — SEf  Co.  Ent.  where  fuch  a£lion  is  brought  by  the 
mafter»  and  the  fervant  fworn* 


SeeS.  Geo,  i.  c.  i6. 


Casx  s* 

1rh«  leiReof 
tithes  may 
maintain  an  ac- 
tion of  debt  for 
not  fetting  them 
otit. 


D! 


!•  Ron.  Rep. 
ill.  361 


Sir  Robert  Banifter's  Cafe. 

EBTfor  not  fettiftg  out  of  tithes.  Uport  a  fpccial  vefdifl  the 
^afe  was,  A  parfon  made  a  teafe  of  his  reftory  g.  EUz.  for  fixty 
years,  which  was  confirmed  by  ti;e  fucceeding  bifhop  and  fucceed- 
mg  patron,  neither  of  them  bVnig  bifhop  or  patron  at  the  time  of 
thcleafc. — Refolvcid  per  toTam  Curiam,  that  itwasgood,accor* 
ding  to  the  opinion  in  Newcomens  Cafe^  5.  Co.  15.  And  fa  with- 
out argument  it  was  adjudged  for  the  plaintiff. 

Co.Lit.  30I4  b«     1.  RolL  Abt  4S|«     3.  Bulft^  33S. 

iiylefworth  againji  Chadwell. 

Jn  tht  Exchequer  Cbamhef'^ 

p'&RORof  a  judgment  In  debt,  uporl  an  obligation  in  the  kingV 
•*-^  bench. 

The  First  Error  a(figned  was.  That  the  parties  being  at  if- 
fue,  the  awarding  of  the  roll  was  of  a  venire  facias  returnable  dl^ 
Mar  lis  poft  Craflin,  Purijicationis.  And  the  vemre  facias  was  made 
returnable  die  Sabbatipoji  Oeiabis  PurificatioHis. 

The  Second  Error  was,  That  the  venire  facias  did  bear  date 
the  twelfth  day  of  February^  and  was  returnable  die  Sabbatipoji  o^abii 
Purijicationis^  which  is  before  the  tejie, 

Sednon  allocantur:  for  being  a  judicial  procefs,  and  the  fault  of  the 
clerk,  it  (hall  be  amended  ;  and  thereupon  judgment  was  affirmed. 
1x5.  136.     I.  Term.  Rep.  ^%^.     3.  Term  Rep.  349.  657. 

Browne  againjt  Taylor. 

Hilary  Term,  22.  Jac,  i.    Roll ib6g* 
P  JECTMENT  of  a  leafe  of  Sir  John  Savil  and  others  of  landj 
-^  in  Siapleton*     Upon  not  guilty  pleaded,  it  was  found  for  tv9 

BNF Eorr  s  certain  pcrfons  to  the  ufe  of  himfclf  for  h'fc,  and  after  his  deceafeto  the  ufe  of 
perfons  as  he  (hould  appoint  by  his  will,  for  fuch  interefts  as  in  his  faid  wilJ  (hoaW  be 
D  EvisLt  a  certain  term  to  all  his  tenants  to  commence  after  his  deceafe,  that  yf.  B,  flio"*^ 
oat  of  his  land  for  life  j  and  that  his  wife  fhould  have  :»11  his  land  in  3,  for  her  lif««  '^^^ 
the  land  b>  the  immeaiatt  </*vi/#,  and  not  by  Ujc  dec  kr  at  ion  of  ufes, 

parts 


Case  4. 

A  clerical  m>^ 
prIfioainjodU 
cial  procefs  it 
aitiendabte. 
Poft.  90. 

Dyer,  129. 
Yd?,  e^, 
Cro.  Jac.  64. 
8.  Co.  161. 
t .  Com.  Dig. 
316. 

i.Bac.Ab.ioo. 
^.Bac.AH.  173. 
Cowp.  407.415. 
341.       Duo^U 


j1.  being  fcifed 
of  tenements 
hoMtn  by 

fiich  pcifon  or 
fp<^ci(iLd  ;  and 
bave  the  rents 
wife  (hall  ukc 


Trinity  Tenh,  i.  Car.  i.    In  C.  B.  S9 

ptn^s  for  the  defendant,  and  a  fpecial  verdi£t  for  a  third  farfy  that      Btownx 
one  Hoigate  was  fcifed  o{  thcfe  tcncmcjits  holden  by  knight's      J*^^ 
SERVICE ;  and  in  21.  Jat^  i.  infeoffcd  Stencer  and  otliers  to  '*  the     ^^^"*- 
**  ufc  of  himfelf  for  life,  and  after  his  dcceafc  to  the  nfc  of  fuch 
•*  perfbn  or  perfons  as  he  Ihould  appoint  by  his  will,  for  fuch  in- 
"  terrfts  or  otherwife-as  in  his  faid  will  fhould  be  foecified."    Af- 
terwards he  makes  bis  will  in  writing,  and  thereby  devifeth  that 
all  his  tenants  of  his  farms  (hall  enjoy  their  tenements  for  twenty- 
one  years  after  his  deceafe,  and  ^at  R.  T.  (hall  have  the  rent  out 
of  his  land  for  his  life»  payable  at  two  Feafts  of  the  year  ;  and  dc- 
Tiietfa  to  his  wife  *'  all  his  lands  in  Stapkton  for  her  life.*' 

Thequeftion  was,  Whether  this  is  a  good  declaration  of  the  ufes 
to  limit  it  to  his  wife,  and  that  fhe  (ball  take  it  by  thi  feoffment ; 
or  whether  bv  the  immediate  dev'^e  (and  then  the  devife  is  void  for 
a  third  part,  becaufe  the  lands  are  holden  in  c  apite)  ? 

Aftef  argument  at  the  bar,  without  any  at  the  bench,  Hutton,  ^*>*  ^St.  171. b* 
Harvey,  and  Yelverton  agreed,  that  they  Ihould  take  by  the  J^f  hJ**'  . 
devife^  and   not  }^^  declaration  of  the  ufes  :  FOR  they  held,  that  ^o?  Lit!^*!^* 
after  the  feoffment  in  this  manner  he  hath  a  Qualified  fee  in  him  notc(z),  and* 
as  ^vmter^  fo  as   he  may  make  his  will  of  thole  lands  and  devife  iit.aote(i). 
the  rent  as  owner  thereof;    and  then  the  land    being  held  by  Cro.Er1t.S77. 
knight's  SERVICE  («),  the  devife  is  void  for  a  third  part:  Cx  he  i^^  A'/** 
may  declare  his  will,  as  upon  the  feoffment^  which  fhall  inure  as  a  lo.Cc.  143. 
declaration  of  the  ufes  upon  the  fcomnent ;  and  then  all  the  land  %  RoiLAb.  163. 
pa&th ;  fo  that  here,  when  he  makes  his  ttvV/,  without  reference  Jo**^*-  3?*' 
to  the  feoffment^  the  law  will  conflrue  it  as  the  will  of  one  who  is  '•  J*j[*^'  **^' 
owner,  and  may  difpofe  of  it  as  owner,  and  not  as  a  declaration  of  \\,,^  '^^^J* 
the  ufes,  which  is  an  authority  only.     Alfo  the  will  appointsmr/x  t.Ch.Caf.  icj. 
to  be  paid,  which  is  a  good  will  and  devife,  but  the  authority  limits  ■•  i^ev.  1  ^o. 
him,  that  he  may  not  appoint  any  rents  to  be  paid :  and  to  have  it  p*^^  ®* 
to  be  a  will  for  one  part,  and  to  difpofe  as*  by  authority  for  another  jl^iwro  r^. 
part,  cannot  be  good  in  law;  therefore  it  fhall  be  adjudged  as  a  66$. 
wiU  to  enure  for  both. 

But  I  doubted  thereof,  and  conceived  it  might  be  well  conflrued 
as  a  declaration  ;  and  thereby  it  (hall  be  a  good  limitation  for  all 
the  lands  ;  and  that  by  the  laid  authority  he  might  difpofe  of  the 
rent  out  of  the  land  ;  and  his  declaring  that  his  tef,antsjhall  bold  their 
farms  for  twenty -om  years  after  his  deceafe  cannot  be  but  Ly  declara^ 
im:  and  it  is  more  for  the  advantage  of  the  parties  that  it  fhould 
be  fo  conflrned  ;  and  the  law  fhall  expound  for  the  greateft  benefit 
of  the  parties,  when  bv  any  conftru£lion  it  may  be :  and  by  this 
means  ail  the  parts  of  the  will  may  take  effeft. 

ButTHE  THREKOTHER  Justices  held,  that  he  could  not  difpofe  S<«6.CXi7. 
tAtbe  rent  J  by  reafon  of  the  faid  words,  but  of  the  eflate  of  the  land  *^j.^-  ^J^'*  * 
only.    Whereupon,  without  any  argument,  they  adjudged  for  the  ,o.Co?8s.  U. 
plaintiff.  ▼»«••  Cafe, 

(•)  S€C  IX.  Car.  x.  c.  i^ 


D  X  Michaelmas 


Michaelmas  Term, 

2.  Car,  I.     In  the  Common  Pleas. 

-Sir  Richard  Hutton,  Knt.  Chief  ^ufiice. 

57r  .Francis  Harvey,  Knt. 

Sir  George  Croke,  Knt. 

Sir  Henry  Yelvcrton,  Knt. 

Sir  Robert  Heath,  Knt.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


[jujlices. 


Caiii.  Love  a^aiftft  Phyter. 

EafterTerm^    2,  Car.  I.     Roll  i%(y. 


j^.iranaaiMi  ACTION  FOR  WORDS.  Whereas  die  plaintiff  h,  and^ 
can  be  main-  ZA  had  bccn  an  attorney  of  the  commotn  pleas  for  thirty  years, 
tainedforcal.     ^    \^  yj^^^  ^^^  dcfendaat  to  deprave  him  fpake  thefe  words, 

\\x\%  an  attorney ..  ^  --.  •.        —      .*.  .._  ' 


di(hm*ft.vf\\hoat  "  Thou  art  the  diftionelleft  attorney  in  England^  and  if  any   be 
aiicdgin^ittobe  *'  morc  dithoncft  than  thou  art  he  dcferves  to  hie  hanged."     After 
10  hit  f>raai€t.   verdift,  upon  not  guilty  pleaded,  it  was  found  for  the  plaintiff;  and 
Ante,  191.        j^^^  moved  in  arreft  ot  judgment,  that  thefe  words  arc  not  ac- 
Moor,  61.         tionable,  bccaufe  he  doth  not  fay  that  he  was  dilhoneft  in  his  prac- 
tice as  attorney ;  and  it  may  be  in  other  matters  :  alfo  he  doth  not 
aver  that  there  were  any  difhoneft  attornics  in  England ;  and  the 
Court  Ihall  not  intend  it,  without  fhcwing  thereof.     And  a  pre- 
cedent  was  cited  of  IValter  v.  Brown j  **  Thou  art  as  very  a  thief  as 
**  anv  is  in  England ;"  and  he  did  not  aver  that  there  was  any  thief 
in  England  \  and  no  judgment  was  there  given  for  the  plaintiff; 
whereupon  the  Court  would  further  advilc  j  but  there  was  no 
judgment  given  herein,  for  tlic  parties  agreed. 
• 
Ca«  ».  Windfor  againft  the  Inhabitants  of  Farnham. 

In  tbi  Court  ofChanctry, 
A  decree  in        'VjOTE.    Upon  a  reference  out  of  the  chancery  betwixt  Thomas 
^'^K^m  "fbe  ff^M^fc»randtheinhabitantsof/tfr«AtfmtoSiRRANDOLPHCREw, 

dr/eafonV of  a*n  Chief  Jujlice,  SlR  JoHN  WALTER,  Chief  Baron,  SlR  WiLLlAM 
aa  of  parUa  JoNFS,  and  to  MYSELF,  the  fole  queftion  being,  Whether  a  eocene 
mcnt,  cann©t,  made  by  coipmilfioners  upon  the  43.  Eliz.  c.  4.  of  charitable  ufcs,  and 
Tike  other  de-  exceptions  put  in  againft  it  in  chancery,  and  there  examined,  heard, 
a7i!ned«pona  ^"^  Confirmed  in  part  and  altered  in  part,  may  now  be' re-examined 
bill  of  fcview.  upon  bill  of  revieiVy  as  other  bills  of  review,  upon  decrees  in  cban- 
Tones,  147.  cery. — And  it  was  resolved  by  all  of  us,  that  this  bill  of  rcuiew 
N.  K.  38.  is  not  allowable,  but  the  decree  in  cha'icery  is  conclufive,  and  not 

Port.  351.  to  be  further  examined,  becaufe  it  takes  its  authority  by  the  aft 
R.  N.  «.^5.  of  parliament;  and  t!ie  ad\  doth  mention  but  one  examination  ; 
1"  Afk!  534'.*  ^  ^^  '^  "^^  ^^  ^  refcmbled  to  the  cale  where  a  decree  is  made  by 
a.  A'k!  ;;  o!  th?  chancellor  by  his  ordinary  authority. — And  Jones  faid,  that 
1.  Peere  Will,  .fo  it  i'i  upon  a  decree  made  upon  t'iC  ihitute  of  37.  Hen.  8.  c.  .  by 
**v  tlic  major  part,  and  confirmed  by  the  chaiicellor,  which  is  not  re- 

I  Vc^"*  I    *     examinable  :  and  fo  thofe  opinions  were  certified  in  chancery. 
Hindr,  ijS  to  66.     MItfo  d't  PlcaJinjs,  781  79.     4.  Vin,  Abr,  414.    And  Ite  WilUami'i  edition  of  Harrl- 
fon^k  Cuunccy,  p.  169,  \ 

Tuttcr 
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Tuttcr  againft  The  Inhabitants  of  Dacorum.  Case  3. 

trinity  Tera,  2.  Car.  i.     Roll  1717. 
A  CTION  upon  the  ftatutes  of  Fflnton  and  27.  Eiiz.  c.  13.  of  hue  '« •»  "<>^  "J"''- 
^  and  cry,  allcdging  the  robbery  to  be  committed  at  Shely  and  l^'Jie^ui'rti'by 
Ridley  in  elivt/ts  hundredorum  de  Dacorum  ct  CaJhiQ^  in  the  county  of  x\\t  i-j.  Eli». 
HtTtfoid,  and  that  he  made  hue  and  cry,  and  gave  notice  of  the  rob    c.  13.  in  rwk 
bin'  at  South  Mints y  within  the  county  of  Middle fex,  near  the  hun-  ^^'^  «^«^ 
(irri?  aforefaid,  and  fhcws  all  other  circumftaiiccs  according  to  the  .'J'j^**^J^'**^'|' 
jkutrs.    The  defendants  plead  not  guilty;  and  found  againft  irit  be  jj^vrn^  * 

ul^m.  near  to  the  pUce 

And  now  moved  in  arreft  of  judgment,  that  this  declaration  is  1^^^^^^' 
cot  good;  for  he  alledgcth  the  notice  to  be  given  at  South  Mims,  n^'^tcdturfufl 
vithin  the  county  oi  Middiefexy  which  is  in  another  county  from  ficient. 
Lhat  where  the  robbery  was  committed  :  and  he  dotii  not  fay  prope  Poit.  3-'9- 
/:.'i«  uh'i  roberia  faHafuit,  hut prope  hundredorum^  which  may  be  ten  s' o-.^'.  94. 
Jniksfrom  the  place  where  the  robbery  was  done:  and  then  it  is  M«rch,  n. 
nut  according  to  the  27.  £//z.  c.  13.  which  appoints  it  to  be  given  *;  ^^"'  **• 
r^jr  the  place  where  the  robbery  was  done  ;  and  divers  precedents  bu11N*P.  i2e, 
were  flicwn  to  that  purpofc  (^)      And  likewife  the  words  of  the 
iHti'te  of  27.  £//z.  c.  13.  wcrcinfifted  upon,  •*  That  none  Ihall  have     • 
"  aftions  upon  thofe  ftatutes  except  the  faid  perlbns  fo  robbed, 
"with  as  much  convenient  fpeed  as  may  be,  give  notice  of  the 
"robbery  to  forae  of  the  inhabitants  of  feme  town,  village,  or 
"hamlet,  near  the  place  where  any  fuch  robbery  (hall  be  commit- 
" ted:*' and  fo,  not  being  alledged  that  notice  was  given  to  the  in- 
habitants near  the  place  where  the  robbery  was  committed^  it  was 
fiidnottobegood. 

But  on  the  other  fide  it  was  urged  that  the  allegation  that  notice 
was  given  to  the  inhabitants  in  a  village  out  of  the  county  is  clearly 
pod,  being  near  the  place  where  the  robbery  was  committed,  for 
2  luanger  cannot  know  the  divifion  of  the  counties  ;  and  fo  it  hath 
oitn  ruled  here  :  and  the  allegation  that  South  M'lms  is  near  tho 
hundred  is  good  enough,  and  may  be  well  intended  in  the  divifion 
vhcrc  the  robbery  was  done ;  efpecially  it  being  after  verdift,  and 
'hat  the  jury  would  not  have  found  the  defendants  guilty  unlefs  it 
iiad  been  fo  proved.  And  a  precedent  was  cited  (b),  where  an  ac- 
tion was  brought  againft  the  hundreds  of  Langtree  and  Crawthorn^ 
«nd  the  robbery  was  alledged  to  be  at  Torlibn,  in  d'lv'ifis  hundredorum 
ytlRorum,  and  notice  and  hue  and  cry  were  alledged  to  be  at 
^^mefttr,  in  the  divifion  of  the  hundred  aforefaid  ;  and  the  plain- 
^ff after  verdid  had  judgment. 

And  ALL  THE  Court,  upon  view  of  that  precedent,  conceived 
the  declaration  to  be  good  enough,  and  that  the  hue  and  cry  being 
aifdgcdto  be  made  out  of  the  county  was  not  material,  being  near 
^  place  where  the  robbery  was  done  ;  which  place  being  alledged 
i^bcnear  tlic  divifion  of  the  hundred  aforefaid,  ihall  be  intended 
i^ttr  the  divifion  of  the  hundreds  micrc  the  robbery  was  done,  and 
&ot  at  the  moft  remote  place  thereof  ^  for  that  fhould  be  a  foreign 

^A  Trbity  Term,  30.  EH1..R0II  1425.  (*}  5.  Jac.  1.  Ncw  Bi(«  fim^  p.  348. 

■KHiUfj  Term,  j6.  Elij.  Roll  y^. 
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TuTTTn  intendment,  but  it  fhall  be  good  cither  way  ;  and  the  bcft  conrf© 
•r«'*5^  is  to  alledgc  it  to  be  at  the  place  where  the  robbery  was  committed, 
^Vn*"^***  orat  the  village  near  the  place  thereunto  :  but  fropc  div'i/is  (hall  be 
of  Dacoeum.  ^^  jjjtended,  elpecially  after  verdia.  Wherefore  it  was  adjudged  for 
the  plaintiff.— In  the  cafe  of  Fofter  v,  the  Hundred  of  Speltborn  {a)^ 
(m)  Cro.  Tic.  fuppofing  the  robbery  to  be  made  at  Bodjm^  propb  divyis  hundred 
675.  *     dorum  pradi^orum^  and  allcdgcs  the  hue  and  cry  was  made,  and  no- 

tice given  to  the  inhabitants  of  Hatton^  prope  divifis  hundredorum 
fradi£lorum  ;  and  yet  adjudged  for  the  plaintiff. 

See  %,  Ceo.  1.  c.  16.  for  other  forms  of  proceeding  vpon  hue  and  cry. 

Ca%\^  Rowden  agairijl  Maltfter. 

Trinitj  Term^  1 8.  Jac.  I .    Roll  105 1 . 

IftcopyhoWbe  'TpRE SPA SS  for  entering  into  lands  in  Menewden. 

th^'ufcouurt  Upon  not  guilty  pkadcd,  a  fpccial  verdift  was  found.  That 

will. and divifcd  George  Sterlings  a  copyholder  in  fee  of  the  manor  oi Afeneviden^  in 

CO  A.  in  tail,      og.  tUz.  furrcndercd  it  into  the  hands  of  two  of  the  tenants  of  the 

who,  sifter  ijfue  {^\^  manor,  to  the  yfe  of  his  will,  and  had  iffue  two  fons,  7^*«and 

toiohU wife    Henry,  and  deviled  the  faid  copyhold  land  to  John  and  the  heirs 

foriifc,anii  there  n^^le  of  his  body,  the  remainder  to  ticmy  and  the  heirs  male  of  his 

is  no  cuftcm  to  body,  with  remainder  over;  and  afterward  died.     This  furrender 

entail  fuch        vpas  afterward,  in  41.  Eliz,  prefented  by  the  homage,  and  John  the 

*^ke!i  tl^i.  ^^^^^  ^^^  admitted  thereto,  habendum  to  him  and  his  heirs.     Aftcr- 

tioiuUilnd the  wards  John  had  iffue  three  fons,  and  furrendered  the  fame  to  the 

-furrender  to  hit  ufe  of  his  will,  and  thereby  devifed  it  to  Katharine  his  wife  for  her 

wife  is  good,  the  life,   and  dics  ;  and  in  43.  E!iz,  the  furrender  was  prefented,  and 

^o'rmcd^*"^  Ihe  admittied  ;  afterwards  the  three  fons  of  the  faid  John  died  with- 

SwWrihof iffue.  ^^^  ^^^^  '  ^^^  ^^^7  farther  find,  that  no  copyholder  may  furrcn- 

S  C  Godb  16  '  ^^^  ^^  devife  his  copylipld  lands  in  tail :  and  that  afterwards  the 

I  .Roll. Ab.  838.  f^'^  Kaiharine  married  J,  S.  who  let  to  the  plaintiff  for  a  year,  who 

Co.  Lit.  60.       entered  accordingly,  and  the  defendant,  by  the  command  of  Henry^ 

note  (3).  oufted  him.     Etfifuter  totam  materiam,  ^c, 

2.  Saond.  412. 

A  k'%  to^'  '^^^  ^^^®  queftion  was.  When  a  copyholder  in  fee  furrenders  to 
ajAtk-^T.^Ac!  ^^^  ^^^  ^^  ^^^  ^^  *^'^»  there  being  no  cuftom  to  warrant  fuch  an 
S5. 101. 189.  entail^  whether  it  be  an  eftate  tail  by  the  flatute  of  Wcftm.  2.  dedonis 
a.  Vevey,  603.  cenditionalibus^  or  a  fee  fimple  conditional  at  the  common  law  ? 

Co.Copyh.fcd.  - 

47»^,^»*  It  was- argued  at  the  bar,  and  after  folemnly  at  the  bench,  be- 

iiBl^Reo.  946.  ^^^^^  ^^  ^^^  *  general  caufei  iand  might  concern  divers  copyholds* 
».Bl.Com,ii3.    Burr.  io6.  979.     i.Wilf.  a6.     Strarsge,  1197. 

Gopyholdi  arc  Yelvertok,  the  pulfne  Ju/iice,  held,  that  it  was  an  eftate  tail  by 
included  within  ^jjc  equity  and  intent  of  the  ft'atvite  de  donis  condiiionalibus,  although 
worcUoTa^fti.  ^^  wcrc  not  witliin  the  cxprefs  ^ords  thereof;  for  in  all  ftatutes 
tutt,  «<  Umdt^  made  for  the  good  of  the  commonwealth,  and  wherein  no  prejudice 
•*  unmnat^mmd  accrues  to  thfs  lord  or  tenants,  by^reafon  of  tlie  alteration  of  any 

^ktruiita^  .       ..^     t         . 

^mtftif**  when  no  prejudice  thereby  enfoee  to  the  lord.      3.  Co.  8.     3.  Lev.  327*    Savil,  67.    Da- 

lUcMiy  i6»      »•  InA.  343*    CatJtutp    »<  Com.  Qig.  527. 

intcrcftj 
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intrreft)  fervice,  tenure,  or  cnftom  of  the  manor,  there  the  general      Rowdi  n 
words  of  fucli  afts  of  parliament  do  extend  to  copyhold  lands  (a)  ;        ^f^"^ 
as  the  ftatnte  ofMerton^  c.  i.  which  gives  damages  to  ^Jeme  covfrt       ^'•**t**« 
ppona  recover]^  in  a  writ  of  dower,  where  the  haron  died  feifed,  ex^ 
tends  to  copyholds  ;  and  the  ftatute  of  PVeftm'inJltr  2, c.  3.  and  the 
three  feveral  branches  of  that  ftatute;  the  one,  whiph  giveth  the 
aa  m  vita  upon  a  difcontinuance  made  by  the  hufband ;  the  fecond, 
which  giveth  the  receipt  to  the  wife  upon  her  hu(band's  refufal 
to  defend  the  wife's  title ;  and  the  third,  which  giveth  a  qu^  ei  di* 
Jirceat  to  particul^^r  tenants,  extend  to  copyhplds  :  and  the  ftatute 
of  32.  Hen,  8.  c-  9.  againft  champerty  and  buying  of  litigious  titles«  4*^0.  »6.#. 
and  32,  Hen.  8.  c,  28,  which  gi vcth  an  entry  in  lieu  of  a  cui  in  vita,  ^^  ^*'  ^^  ^ 
extendeth  to  copyholds,  becaufe  thefe  ftatutes  are  beneficial  to  th^ 
commonwealth,  and  fiQt  at  all  prejudicial  to  the  lord  in  the  altera-* 
tion  of  tenure,  e^ate,  frrviccs,  &c. ;  as  the  cafe  citqd  in  4.  C#.  26, 
t^  30.  proves  (^),  and  from  whence  he  inferred  the  fame  conclu<p 
fion,  that  this  ftatute  dc  dqnis  conditional! hus  being  made  for  the  ge-.  $*  Co.  105.  $* 
neral  good  of  all,  and  the  extending  it  to  copyhcd^s  was  no  way 
prejudicial  either  to  the  loid  pr  tenants,  and  tner^fore  they  are  ta 
be  intended  within  tlie  equity  and  meaning  thereof;  Qtherwife  4 
roRMEDON  IN  DESCENDER  w^ould  not  lieofa  copyhold,  which 
none  can  have  but  tenant  in  tail ;  and  a  remainder  linoited  upon 
fach  an  eftate  hath  been  allpw^d,  and  tlierefore  is  no  fee  coadj* 
tional ;  f^r  neither  upon  a  fee  s^bfolute  or  conditional  can  a  re-, 
mainder  in  tail  by  any  me^ns  depend.    And  as  to  that  objection 
that  a  copyholder  in  fee  cannot  hold  of  the  donor,  but  muft  hold 
qf  the  lord,  he  faid,  that  he  might  well  hold  of  the  donor,  as 
II.  Co.  Sir  Henry  Ncvill's  Cafe^  1%-^  where  we  find  that  a  manor  Co.  Lie.  $8.  k. 
was  held  by  copy  of  court  roU,  and  had  other  copyliolds  under  it  Cro.  Jic,  »6o^ 
to  hold  thcreot ;  and  by  the  fame  reg^fon  tenant  in  tail  of  a  copy-*  ^* 
hold  may  hold  of  his  donor,  and  he  fh^jl  hold  over  of  his  lord^ 
And  as  to  the  objection  which  wa^  ipade,  that  if  an  eftate  tail 
fliould  be  sallowed  in  copyholds,  there  w^dbe  a  perpetuity  main- 
tained :  fo  as  it  could  not  V  cut  ofr>  he  faidy  it  aught  be  cut  off  by  C^l>ic  6o»  W 
a  recovery  in  th^  court  of  the  m^inor,  as  the^  Y  ear-Books  are  ia 
23.  Hen.  S.  Brook  ^*Recoiery  in  Debt,^*^  57.  aftd  ^9.  Hen,  5.  pL  64* 
and  26.  Hen.  6^  pi  6.  and  Plowd,  59.     And  he  faid,  he  knew  no. 
reafon  but  a  copyhold  might  as  wellbeintailed  1^  titles  of  honour, 
which  concern  thqpcrfan  pf  a  mani  or  a  villeiny>  o^  liberty  of  fran- 
chife;  and  if  copyholds  might  not  be  intailed,  it  woul4  dephvo.. 
them  of  one  of  thofe  privileges  wnich  any  man  who  hath  an  inhe^ 
ritance  ought  to  have,  viz.  where  a  gift  is  to  him  and  the  heirs  fe- 
male of  his  body,  if  he  Kath  ^  fon,  his  daughters  ftiall  not  inherit  :> 
and  for  that  he  vouched  27.  Hen.  8.  *^  Done^^  61.  and  fird,  there^ 
were  many  precedents  and  authorities  that  copyholds  .    ght  be  in« 
tailed  ;  and  cited  Litt.  fol.  \b.  f.  76,     Plowd.  Manx  ^   ,CaJe,foL  2..C^  W«-  5««  ^^ 
15.  Hem.  8.  **  Tenant  in  Tail  by  Copji  of  Court  roll,**  24.  et  anno  3.  Mari^t, 
Djer,  192.  aiui  ihe  Old  Book  4f  intri^s^  129.  where  are  two  prece* 
dents,  the  one  in  3.  Hen.  8.  the  other  in  29.  Hen^t. 

(m)  t.  Ioi».  54 J.     3  •  ^^-  9-  »•    3-  ^«^«    limiu^itf.    Moor,  4M.     Vd.  Esym.  ^9^ 
tel.    Straoce,  253-  *58-  Gi!b.  Ten.  1S4.      ^31,     S^rwn,  »5v  a  A 
a)  CbpjfoM  are  wJ«hio  the  fUtBteol  ^ 
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Copyholds  are 
not  within  the 
general  words  of 
a  nature  chat 
altert  the  ^er- 
vice,  tenurct 
CaAom,  or  in- 
tereft  of  the 
land ;  and  thcrc« 
fore  m  jomturt 
nudeot  copy- 
hold lands  is  no 
bar  to  tLwer 
within  ii»    <U- 
tute  27.  Hen.  S. 
C.  10. 

S*  Inft,  397. 
3.  Co.  9.  a. 


But  on  the  contrary  it  was  argued  by  the  three  other  juftiws. 
HuTTON'j  Harvey,  and  myself,  that  this  was  not  an  eftatc  tai; 

by  THE  STATUTE  OF  WESTMINSTER  THE  SECOND,    de  doniS  cOfl- 

ditionalibuSy  but  a  fee  fimple  conditional  at  the  common  law,  and 
then  the  plaintiff  hath  a  good  title  ;  ai'^d  that  the  furrender  to  the 
ufe  of  his  wif«  for  life  being  aft.r  iflue  hud,  Ihall  give  to  her  an 
eilate  for  life,  and  is  good  as  well  againft  the* donor  as  his  iffuc  : 
for  when  an  aft  of  parliament  alteieth  the  fervice,  cuftom,  tenure, 
intercft  of  the  land,  or  other  thing  in  prejudice  of  the  lord  or  te- 
nant, there  the  general  words  of  Inch  an  aft  fhall  not  extend  to  co- 
pyholds (</)  ;  as  the  ftatutc  PV^JL  2.  c.  20,  which  givctli  the  chgUy 
extcndeth  not  to  copyhold  lands,  bccaufe  it  would  be  piejud'ciai  to 
the  lord,  and  a  breach  of  the  cuftom,  tliat  any  ftrangcr  Ihould  have 
intercft  in  the  lands  hoiden  by  copy  without  the  admittance  and 
allowance  of  the  lord.  And  the  ftatute  of2j^Hert.  8.  c.  10.  of  ufes, 
toucheth  not  copyhold  (^),  becaufe  the  tranfmutation  of  poflcf- 
fion,  by  the  fole  operation  of  the  ftatute  without  allowance  of  tlic 
lord,  would  tend  to  the  lord's  piejudice.  And  the  ftatutcs  of 
31.  Hen.  8.  c.  I.  and  32  Hen.  8.  c.  32.  w hereby  jointenants  znd  te- 
nants in  common  are  compellable  to  make  partition,  extend  not  to 
'  copyholds  (r).  And  the  ftatute  32.//irff.  8.  c.  28.  which  confirmeth 
leafes  for  twenty-one  years  made  by  tenants  intail,orby  thehuft)and 
and  wife,  of  the  lands  of  the  wife,  touch  not  copyhold  lands  (^), 
for  that  ftatute  warrants  only  the  leaiing  of  luch  lands  as  are 
grantable  by  deed  ;  but  fuch  are  not  copyhold  larids;  for  though 
by  the  lord's  liccoce  they  may  be  demifed  by  indenture,  yet  in  their 
own  nature  they  aredemifable  only  by  cojsy,  and  therefore  out  of  the 
general  purview  of  thitt  ftatute.  And  for  the  fame  reafon  the  ftatutc 
Ante,  t4,  2  ?.  32.  Hen,  8.  c.  34.  which  gi  vcth  an  entry  to  the  grantee  of  a  reveriion, 
Cro.  J»c.  305,  upon  the  breach  of  a  condition  by  the  particular  tenant,  toucheth 
not  copyhold.  So  here  in  this  cafe  we  held,  that  the  ftatutc  fVe/i.  z. 
c.  I.  of  intails,  did  not  extend  to  copyholds,  becaufe  it  would  be  pre- 
judicial to  the  lords  :  for  by  this  means  the  tenure  would  be  al- 
tered ;  for  the  donee  in  tail,  without  any  fpecial  refeivation,  ought 
to  bold  of  the  donor  by  the  fame  fervices  that  the  donor  holdeth 
over  ;  and  he  who  comes  in  by  furrender  and  the  admittance  of 
the  l6rd,  to  hold  to  him  and  the  heirs  of  his  body,  cannot  hold  of 
him  who  furrendcred,  but  ihall  hold  of  the  lord,  and  is  tenant  at 
i«ill  unto  him,  and  ftiall  do  the  fervices  to  him  as  lord.  Fide 
a.  tdw.4^  pL  6.  4.  Hen.  6.  pL  17.  41.  Edw.  3.  pL  45.  W  45* 
£dw.  3.  pJ.  19. 

SscoNDLY,  We  held,  that  in  rcfpeft  of  the  bafenefs  of  their 

eftate,  the  ftatute  never  intended  to  provide  remedy  for  them  nor 

their  alienations:  for  the  words  of  the  ftatute  are,  **  ^od  voluntas 

Cilb«  Ten.  165.  •^  dona'torisin  chartafua  manifejie csprejfa  de  cater 0  ohfervetur  j"  which 

proveth»  that  the  intent  of  tne  makers  of  the  ftatute  was,  that  no 


(«)  3.  Co.  8. 1.  Moor,  iiS.  Stra.  516. 
Ld.  Ray.  1066.  Giib.  Ten.  164.  Salk.  197. 
4.  Mod.  S3.S5.  3  Bac,  Abr.  312«  Harg. 
Co.Uc.  iS7.a.note(i). 


(&^  ii.Mnd.85.  Cowp.709.  Doiigl.7i(. 
(*)   3.  ''ac.   \br.  32*. 
(^}  Co.Cop)(.  152.    Co.  Lie.  44.  6. Co. 
37. '  3.  Lev.  317. 
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hereditamtnts  fhould  be  entailed  within  this  ftatutc,  but  fuch  as      Rowi>i» 
pithcr  was  or  might  be  given  by  charter  or  deed  :  but  copyhol<l&       *r'"V' 
arc  no  fuch  hereditaments,  and  therefore  not  within  the  meaning    •^a^-t't*** 
of  that  aft;  and  for  that  were  cited  Lht.foL  i6.     21.  Hen.  6.  pL  37. 
II.  Hin.  4.  f!.%.     2.  Hen.  4.  pL  12.      13.  Rich,  2.    "  faux  Judg- 
«*  mat'*  7.    14,  Hen.  4.  />/.  34.     7.  Edw.  4.  ^1.  19.     ai.  Edw,  4. 
^'.50.    4.C*0. 2|. 

And  WE  ALSO  HELD,  thi|t  copyholds  could  not  be  entailed,  be-  CopyhoWs  can. 
caufc  copyholders  at  the  time  of  making  the  faid  ftatute,  and  for  byVl^tuc^of'the 
divers  vears  after,  were  only  tenants  at  will  of  the  lord,  and  the  ftatutc  J«  !io«if 
lord  might  have  oufted  them,  and  thej^  had  no  remedy  unlefs  in  only ;  cu/tom 
chancery.  """^  c  -  operate 

with  I  he  ftatute. 
Co.  Lit.  60.  a.  b.     3.  Co.  8.    Cvtb.  si.    Cro.  Eliz.  307.     3.  Lev.  3%^.    4.  Mpd.  S$.     a.  Atk.  loi. 
3.  Term  Rep.  470. 

Thirdly,  If  copyholds  might  be  intailed,  then  the  perpetuity  A  fine  cannot 

of  fuch  eftates  muft  be  maintained  ;  for  a  iinc  cannot  be  levied  of  bdt^vied  of  c«. 

copyhold  lands  to  bar  the  intail ;  nor  can  a  recovery  in  value  be  f''^?!''  '"'**.,'• 
.»-',,->-,  rt  ,  *  ,        -^  ,.       bar  the  ent^iL 

intended  of  luch  an  cltatc  where  warranty  cannot  be  annexed  to  it : 

alfo  many  other  raifchicfs  would  enfue  thereupon,  as  well  to  the  ^  ^'  '' 

lord  as  to  the  copyholders  thcmfclves  ;  for  then  the  tenants  could  co.  Lit.°la, 

not  provide  for  their  wives  2f\d  children,  nor  make  leaiesto  others 

for  years  to  bind  their  iffue  with   the  lord's  licence :  and  lords 

would  lofe  the  wardfhip  of  their  tenants  in  fuch  manors  where  by 

cuftom  they  belong  to  them  ;  and  there  would  not  be   fo  often 

changes  of  tenants  as  before,  whereby  lords  would  lofc  their  fines. 

Lastly,  We  held,  that  nertjier  cftatc  tail,  nor  eftate  tail  after  Neither  an  r/><tff 
poffibility  of  ifiue  extinft  (whidThath  a  neceflary dependence  upon  tai/r\or»niftati 
an  cftatc  tail),  can  by  any  particular  cuftom  be  allowed  [a)  ;  for  ^'"■^2^*»vi/;, 
no  eftate  tail  was  before  the  statute  de  donis,  but  all  inhe-  ^J*!!l"u*^  r 

•  1  I /•  f  f.  .        f  •    -       created  bv«/- 

ntances  were  either  fee  simple  abjolute  or  conditional;  and  tiie /««. 
ftatute  being  made  13.  Edw.  i.  which  is  within  time  of  memory,  co  lii.  60.  b, 
no  cuftom  can  have  commencement  fince  then  ;  for  then  a  cuftom  Co.  Cop.  r.  4I. 
might  begin  within  time  of  memory,  which  is  repugnant  to  the  woor,ift8.35S. 
rules  of  cuftom  :  and  in  proof  thereof  were  cited  34.  Hen,  6.  pL  36.  ^^V^ 
4.Cff.87.    5.  Co,  5a.     And  in  anfwer  to  the  authorities  vouched,  R;,ym.'i64l 
we  faid,  there  were  none  which  mentioned  copyhold  lands  to  be  Sid.  3,4. 
cidier  within  the  words  of  the  ftatute  de  donis,  or  within  the  Cro.  Eiiz.  717. 
equity  thereof,  befides  Plowden,  in  AlanxelVs  Cafe  :  and  that  the  907- 
gtncral  current  of  opinion  in  all  our  books  is,  that  an  eftate  in  \^^^^'^' 
copyhold  lands,  limited  to  a  man  and  the  heirs  of  his  body,  is  a  fee  1.'  inftJ$o, 
limple  conditional  at  the  common  law;  and  fo  Littl»-ton,  and  Caith.  %z, 
thecafes  there  cited,  ought  to  be  intended :  and  agreeable  hereunto  Port.  83, 
arc  the  rcfolutions  in  Lord  Coke,  3.  Rep,  7.   Heydons  Cafe^  and 
9.  Rip.  105.     Whereupon  it  >yas  adjudged  for  th^  plaintiir. 


Kichar^ 
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Case  j.      Richard  Hodges,  AdminJftrator  of  Thomas  Hodges  agalnjt 
Thomas  Moyfe  and  John  Scrivcn. 

Amdionfor  ACT  JON  UPON  THE  CASE.  Whereas  the  plaintiff,  in  fuch 
tm  efcape  from  -^  ^  a  court  of  pypowders  held  at  Glouctfter  fecundum  cmfuetudinem 
anarreftbypro.  avitatis  iiliuSj  brought  an  aftion  of  debt  of  two  hundred  pounds 
f^l^^  coart  "Sainft  m/Iiam  Hodges,  and  thereupon  tlic  faid  fTilliam  Hodges,  by 
need  not  (hew  ^uc  prpcefs  of  the  faid  court,  was  arreftcd,  aqd  under  cuftody  of  the 
i»y  what  autho-  defendants,  IherifFs  of  Glouctfter,  according  to  the  cuftom  diere, 
rity  the  inferior  ujitilhc  ihaU  find  bail ;  that  they  permitted  him  to  go  at  laicge,  fo  as 
for"uiTh*s  oSs^  he  hath  concealed  himfclf,  and  not  anfwcred  him  his  debt.  Upon 
the  ftyle  of  the  "^^  S^'^^X  pleaded,  and  found  for  the  plajntiff,^  it  was  now  moved  ii\ 
coon  i»  bQt  in.  arr^^u  of  judgment,  that  this  adion  lies  not, 

dttcement  to  the 

naioo.  First,  Becaufe  it  is  not  alledged  that  the  court  is  there  held  at 

Cro.  Jac.  1S4.  Ghueefter  by  cuftom  or  charter,  and  then  it  is  clear  they  hold  court 
313*  $19-  without  authority,  and  their  procefi  idle,  and  the  defendant^  W\ 
rco.i3|.       chargeable. 

Moor,  S+o.  ° 

>^Vwt.^i^l        Seconply,  Beca4t^a  court  of  fypowibrs  hath  no  authority  to 
Lut.  91^.'    '    hold  pleas  but  for  contracts  or  batteries  in  markets  and  fairs,  and 
1.  Lev.  5^5.      not  for  debts :  and  to  that  purpofe  were  cited  8.  Cb.  73.  and  8.  Co. 
f .  Lev.  81.        ,  -«^  5^^  Turnor^s  Caje. 
3.Levi43  404.     ^^  ^ 

i  Mod.  t*'  Thirdly,  In  pleading  a  recovery  in  an  inferior  court,  it  ought 
I.  Terra  Rep.  ^  ^^^  hy  what  authority  the  court  is  hpld,  whether  by  patent  0^ 
9ji«  prefcription ;  for  otherwife  they  had  no  authority,  and  the  reco« 

very  void- 

And  ALL  TH|t  JuDGCs  conceived,  that  the  court  bcin^  ftile^ 
^*  a  Court  of  Pypowders"  (which  is  a  court  incident  ^o  fairs  and 
markets,  and  for  caufes  only  ariiing  within  them),  Ihall  not  be  in- 
tended- a  court  unlefs  it  be  (hewn  to  be  held  by  charter  or  pre- 
fcription; and  that  the  Ihcriff,  who  is  to  take  advantage  thereby 
(he  being  an  officer  of  the  court  and  arrefting  the  party),  ought  to 
ihewit:  asftewards  when  they  make  any  certificates  out  of  inferior 
courts,  ought  to  (hew  therein  how  the  faid  courts  are  holden,  fo^ 
they  know  beft  their  own  authority  ;  and  the  omiifion  thereof  i^ 
juft  caufe  to  reverfe  and  annul  all  their  proceedings :  but  other- 
wife  it  is  in  the  cafe  of  a  ftranger,  as  her©,  where  the  ftyle  of  tb^ 
court  \s  bu^^n  inducement  to  his  adioa. 

The  ifit  ren  ^pd  thefc  words,  ^^  fecundum  confuetudinem  chiiaiis^**  being  in  the 
^ci]^cs3?^if^  imparlance  roll,  the  Court  wa$  of  opinion,  that  the  omiffion  of 
ukes  by  tl^'  ^^^9^  in  the  ij/ue  r«//,,  whereupon  the  trial  was  had,  was  but  vitium 
Am^Unttr^ll,  c/erlci,  ^Tid  might  be  amended:  fox  the  imparlance  reli  is  theprin- 
if  it  make  no  cipal  and  guide  to  the  other ;  and  that  tlie  addition  thereof  would 
•kerationi  he  j^q^  jj^g,-  either,  the  ifluc  or  verdift.  And  accordingly  it  wa% 
tf^Qeth9v*r*  amended  and  adjudgedfp^  the  plaintiff,    f^e  13.  Edw.  4.^/.  8« 

to(k.  9ft. 

Cowp.4p7.42 5*    DoogL  J15.  X36.  ^77/  73«»    V  Term  Rep.  782.    3.  Term Kn.  3451,  7^, 
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Baldry  agawfl  Packard.  c^»«  ^• 

Trinity  Term,  2.  Car.  i.     Rcll  617. 

PROHIBITION,     Whereas  the  plaiiuifF  fucd  him  before  ^^c  ?"^*V?*"* 
^  commiflary  of  the  bifhop  of  AVw/i^fordctamacion,  in  which  c"^„J|7lw! 
fuit  he  had  fentence,  ahd  fix  pounds  aflelfed  for  cofts  -,  and  tlie  de-  parry *»ppc4, 
fendant  appealed  from  the  faid  fentence  to  the  court  of  arches :  andrhen  a  paf. 
that  all  this  was  depending  in  162a  ,  and  by  the  geiicral  pardon,  ?i»ncoiTJ«  out, 
21.  Jac.  I.  the  offence  of  the  defamatory  words  was  pardoned,  f^^^^^J^^^ 
which  was  pleaded  in  the  court  of  the  aichcs*  and  that  notwith-  wards  tiinuiie/ 
Handing  they  proceeded  in  the  appeal,  where  the  firft  fentence  was  w.rhcofUfothe 
reverfcd  ;  and  in  that  fuit  fixteen  pounds  affeffed  for  cofts  to  the  ipreiiantjih* 
appellant,  where  by  law  they  ought  not  to  have  proceeded,  nor  ^^^  8'^f"  ^ 
given  any  cofts.    A  prohibition  was  prayed ;  and  it  was  there-  noVd5th«r|JL 
upoi#demurred.  by  the  pardon. 

And  after  argument  at  the  bar,  debated  and  rcfolved  by  the  ^^^^^ 
Court,  that  here  was  no  caufc  of  prohibition  :  for  aUhough  the  ^^  '     *  "^ 
piardon  hath  difcharged  the  offence  of  the  dciamation  quoad  ^wy 
punifhmcnt,  to  be  inflifted  by  way  of  penalty  or  otherwife.  yet  in  ^'°-  J*^'  '4*« 
refpeft  of  the  cofts  in  the  firft'  fuit,  which  be  notcifcharged  py  the  ^^|Jj^  ^  j^ 
pardon  (being  aflcfled  before  the  day  to  which  the  pardon  relates,  ^,  rou,  Rtp. 
as  it  is  agreed  in  HaWs  Cafe  (tf),  if  they  be  not  duly  aflefled,  the  178- 
Court  may  well  proceed  in  the  appeal  to  difcharge  the  party  of  ^"*^^^  a«o* 
them;  and  if  they  reverfe  the  firft  fentence,  fo  as  it  appears  the  *54.*r$^       * 
cofts  were  unduly  taxed,  and  the  paity  unjuftly  vexed,  they  may  "  '  ^^ 
well  in  the  appeal  aflcfs  cofts  ;  for  the  pardon  cloth  not  extend  to 
fiop  the  fuit  commenced  in  the  appeal ;  nor  by  rcafon  of  the  par- 
<ion  had  they  caufe  to  furceafe  tliat  fuit :  ana  although  the  cofts 
in  the  appeal  be  aflcfled  after  the  pardon,  yet  they  are  well  affeflcd, 
the  caufc  of  thofe  cofts  not  being  taken  away  by  the  pardon. 
Whereupon  confnhation  was   awarded  ;  but  Huttok,  Jujl'tce^ 
doubted  hereof;  for  the  pardon  difcharging  the  offence  (which  is 
the  principal),  he  conceived  they  ought  not  to  have  proceeded  for 
thccofts, 

(-)  5.  Co.  SI.  b. 

Gee;,  Bilbcp  pf  Chichcfter,  againft  Frcedhnd.  cah  ^. 

EaftirTerm»  i,Car,i,     JRoiI6oy. 

REPLEVIN  upon  a  diftrefs  taken  in  Jl/ingland  Pari.  Upon  de-  ^  5"«*  ^  • 
tfiurrer  the  cafe  was.  The  bl/hop  ofCbichefter  was  feifecl  in  fee  ^n^^^f  *';J5^ 
of  the  faid  parkj^wrr  epifcopatus^  and  had  the  office  of  parkerfhip,  wuh  ^hc"  ncicnt 
which  the  bifliop  granted  to  the  faid  Fretdland  ior  Yxft^  and  alfo  fees  only  an. 
granted  to  him  fbrthe  execution  th«reof  an  annual  rent  of  3I.  6s  8d   ''*«*'  '^  «<«- 
wia  cum  liheratura  of  1 2^.  4d:hj  the  year,  together  with  pafturage  for  ^'n^n^'^cha* 
two  horiies  in  the  faid  park  yearly,  and  the  windfalls  in  the  park,  to*"iinor^w!!h- 
with  daule  of  diftrefi  for  the  faid  rent  of  3I.  6s.  8d.  and  the  livery  in  ji.W...  8.  " 
of  13s.  4d.  in  all  the  pofieffions  of  the  biftioprick  in  the  faid  county,  c  .  nor  rc« 
which  wai  cofifirmed  by  the  dean  and  chapter:  and  for  non-pay-  ^^^^^^  ^ 
mcntofthe  faid  rent  of  3I.  6s.  8d.  the  defendant  took  the  diftrefs  ;  \\  E^i^l^'"^ 
and  avcn  the  office  and  the  fee  of  3L  6s.  8d.  to  be  ancient,  but  doth  but  he  cannot*  * 
not  make  any  fucb  averment  for  the  refidue.  '  grant  a  .rw  of* 

fice,  ner  add 
Btw  fees  Co  old  officety  except  rhcy  be  meejfary ;  nor  can  they  grant  offices  In  any  manner  not  warranted 
^ulag€i    Aiitc,  |6.     Poft.  5^7.— Bndj,  ;^6.      Uj,  71*     i^- Co.  5S.    PoUcxf,  134.    4.  Mo4.  ifi. 
Cit.Iae.i2i.    Co.]fit.44«     ,.•;•..      * 

-.    -^  »  ThQ 
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C»;c  The  plaintifF  in  bar  of  the  avowry  confcflcth  the  grant,  and 

*^*"''^  pleadcth  the  i.  £//a.  c.vig. ;  and  that  the  faid  pafturage  for  two 

MtDLAKB.  horfcs  never  was  granted  before;  and  that  the  hi Ih op  who  made 

Pofl.  557.  tlie  grant  thereof  died,  &c.  and  the  plaintifF  was  cleftcd  bifhop. 

^"^  qI*^  *'  Whereupon  it  was  demurred. 

«.Uv.  j\%?^*  The  folc  qucftion  was,  Whether  this  grant  of  the  office,  with 
4.  Mod.  i6!  the  ancient  fee  of  3I.  6s.  8d.  confirmed  by  the  dean  and  chapter,  be 
Carth.  113.  good  to  bind  the  fucceflbr,  notwithftanding  the  i.  iiV/js.  c.  19.  or 
i.Burr.  219.  void  only  for  the  things  added  in  the  grant ;  or  if  the  addition  of 
3*Bac  Ab  7n  ^^^^^  '^^w  things  fliali  make  all  the  grant  void  againft  the  fuc- 
Pou$K573.  <:eiror? 
3.  Com,  Dig. 

»3i,  After  argument  at  the  bar,  it  was  argued  at  the  bench,  and  held 

by  HuTToN  and  Yelverton,  Juftices,  that  the  grant  was  good 
for  the  office  and  the  ancient  fee  of  3I.  6s.  8d.  being  in  a  feveral 
grant  by  itfelf,  and  not  conjoined  or  mixed  with  the  other  grants, . 
and  then  the  one  may  be  good  and  the  other  void ;  but  if  the  grant 
had  been  of  the  fee  of  5I.  where  the  other  fee  was  only  ^1.  6s.  8d, 
becaufe  it  is  entire  in  the  grant,  it  would  have  been  void  for  all  2 
bqt  here  the  grant  for  the  rent  is  one  by  i'fclf,  and  the  grant  of  the 
paflurage  is  another,  and  diflinfl  by  itfelf,  and  the  one  doth  not 
depend  upon  the  other;  fo  it  may  be  good  for  one  and  void  for  the 
other  :  and  although  the  grant  for  the  paflurage  is  void  againfl  the 
fucceiTor,  yet  the  rent  may  be  good. 

And  HuTTON  faid,  that  if  the  bifliop  had  granted  tl>c  office  and 
rent  for  him  and  his  fucceflbrs,  and  had  granted  thepafturage  only 
during  the  time  that  he  fhould  continue  bilhop,  and  fo  had  diflin- 
guifhed  them  in  his  grant,  there  had  been  no  queflion,  but  both 
had  been  good :  and  as  he  by  his  exprefs  limitatio!i  might  have 
jimi^ed  them,  and  they  fhould  have  been  good ;  fo  the  law  fhall 
make  qonflruftion  that  the  one  is  good  againfl  the  bi(hop  himfelf, 
the  other  againfl  the  bifliop  and  his  fucceflor  :  and  the  one  being 
ill  and  void  againfl  the  fuccefTor,  fhali  not  deflroy  that  which  is 
good;  for  utile  per  inutile  non  vitiatur :  and  although  the  office  itfelf 
is  not  within  thp  words  of  the  1,  EUz.  c.  19,  yet  it  is  within  the 
equity  thereof.  X^^®  offices  of  parkerfliip  and  flewardfhip,  and 
other  offices  which  are  of  neceffiiry  ufe  for  the  bifhop,  are  admitted 
and  ajlowcd  to  be  grantable,  although  they  be  new  offices  and  new 
%er,  80.  fees,  if  they  be  reafojiabl«  (and  of  the  neceffity  of  them,  and  of  the 
^aCo.61.  b,  rcafonabl€;nefs  of  the  fees,  the  Court  (hall  adjudge) :  ^nd  therefore 
in  Hilary  ip.  Jac.  I.  Ret.  758.  in  C.B.  in  the  cziti  o{  The Bijhcp  of 
Ely(a)y  where  the  bifhop  of  Ely^  tlie  20lh  jljfril  i,  Eliz.  (which 
was  prefent^y  after  the  flatute)^  granted  the  office  of  the  keeping  of 
his  houfe  and  garden,  with  the  fee  CJtf  3I.  per  annum^  to  another  for 
his  life,  which  was  afterwards  f:on$rm^d  by  the  dean  and  chapter. 
Although  there  were  not  before  any  fuch  office,  yet  being  a  neccf- 
fary  office,  and  the  fee  reafonable,  it  wa^  adjudged  good  againft  the 
fiicceiTor,  and  not  reftrained  by  the  I.  Eliz*  q.  ^9.  And  although  it 
hath  been  objedled,  that  the  livery  or  fee  of  13s.  4d.  and  the  wind- 
falls be  not  averred  to  be  ancient,  yet  Hutton  conce:vcd  it  (hal^ 
^  intended  they  were  ancient,  when  the  contrary  is  j\q\  averred  \ 

{o)  Ley,  7^.     Moor,  M.    a.  Bfow^.  137.     Borr.  z%\. 

<rfpccialljf 
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tfpecially  when  nothing  is  alledged  on  the  other  part  to  be  ncW         fctt 
but  the  pafturagc.     And  the  avowant  diilraining  only  for  the        •^*'V' 
3I  6s.  8d.  needed  not  to  aver  any  other  to  be  ancient  than  the  rent  ^*^*'**-^**" 
which  was  in  qucftion :  and  if  one  grant  had  been  of  that  office  and 
ancient  fee  of  3I.  6s.  8d.  another  grant  pro  meliore  exrrciuone  ejnjdem 
9jficu  [tlvxA  for  his  better  maintenance)  of  the  livery,   13s.  4d.  and 
die  palturage,  and  windfalls      Thcfe  being  by  fuch  fcvw:ral  grants,  Pcft.  6r.  2?<v 
the  iirft  Ihould  be  good,  being  diftinft  by  itfelf,  and  the  other  ^y"'  37o- 
ihould  be  void  ;  fo  by  conftrudion  of  the  law  it  fhall  be  taken  ^;  ^^^'  ^^^* 
here  as  feveral  grant»»  ratlier  than  the  grant  Ihali  be  deftroyed.         ^"^' 

But  Y^LVERTON  agreed,  that  if  he  had  granted  the  office  for 
life,  and  had  further  granted  for  the  executing  thereof  thefc  fees 
following,  viz.  the  rent  of  3I.  6s  8d.  the  livery  or  i3S.4d.  the  pal- 
turage and  windfalls  ;  and  fo  put  together  the  ancient  rent  and 
new  addition,  the  grant  fhould  be  void  in  all,  becaufe  they  be  all 
in  one  fcntence  :  but  here  being  in  fcverai  fentenc^s,  the  one  not 
depending  upon  the  other,  it  may  be  good  for  the  one,  and  void 
for  the  other  againft  the  fucceffbr.  \V  hereupon  they  concluded 
judgment  ought  to  be  given  for  the  avov/aiit. 

But  it  was  argued  by  Harvey  and  myself,  that  judgment 
ought  to  be  given  for  the  plaintiff:  for  it  is  agreed  on  all  parts  that 
the  i.Eliz,  c.  19.  w^s  made  for  the  benefit  of  the  fucceflbr,  that  his 
pofleffions  might  not  be  charged  to  impoverish  him ;  wherefore 
all  cftates  and  grants  which  are  to  the  prejudice  of  the  fucceflbrs 
are  void.  And  true  it  is,  that  grants  of  ancient  offices,  with  their 
ancient  fees,  wnich  are  confirmed  by  the  dean  and  chapter,  are 
made  good  by  the  intention  and  equity  of  the  ftatute  :  and  that 
they  Ihall  have  officers  reafonable,  with  reafonable  kts^  although 
they  be  not  warranted  by  the  words  of  the  ftatute,  it  being  within 
the  purview,  intent,  and  meaning  thereof,  as  10.  Co.  61.  7he  B'l/hof 
9fSarum*s  Caje\  which  is  the  realon  that  a  grant  of  rent  or  annuity 
poconjilio  impendendo  is  reftrained  by  the  intent  of  the  ftatute,  al- 
though it  be  not  within  the  words,  becaufe  the  fucceflbr  is  thereby 
impoverifhcd  and  prejudiced,  as  by  the  books  of  22-  Eliz,  Dyer^  370. 
10.  Co.  60.  The  B'tjhop  of  Salijbury^  s  Cafe,  the  Cafe  of  Bolton  there  cited^ 
and  ^.  Co.  1 5. ;  and  that  grants  of  ancient  offices  are  taken  to  be 
within  the  intent  of  the  ftatute,  and  are  to  be  allowed,  appears,  be^ 
caufe  in  another  ftatute,  made  the  fame  parliament  of  i.  E/iz.  c.  4. 
ancient  offices  are  coupled  with  leafes  referving  the  ancient  rent 
made  by  the  bifliop.  But  although  grants  of  ancient  offices  may 
be  allowed  for  neceffity,  yet  they  ought  not  to  be  with  a  new  addi- 
tion of  a  new  charge  upon  the  fucceflbr  to  impoverifli  him  ;  and 
therefore  it  ought  to  be  granted  as  ufually  it  had  been,  and  not 
otherwi/e:  for  it  is  at  his  peril  who  takes  fuch  a  grant,  that  he 
doth  not  take  a  new  addition  or  alteration  ;  and  therefore  if  an 
office  ufually  granted  for  one  lire  be  granted  for  two  lives,  6t  if  it 
be  granted  for  life,  reverfion  for  life,  and  confirmed  by  the  dean  poft^as;. 
and  chapter,  it  is  void  againft  the  fuccelfor,  as  well  for  the  firft  life 

as 


3b  MichaeimaS'1'ernl,  i.  Cat.  u.   -fa"^.  ft, 

GtK  ais  for  thb  fecond  (a)»  becauft  it  is  not  ^nted  according  to  iHt 
mgamfl  ufual  cdtirfe :  and  aldiough  one  of  the  tenants  holds  it  during  the 
•  life  of  the  bifhop  who  granted  itj  yet  not  bring  good  at  the  time  of 
the  grant,  the  fubfcqucnt  aft  fliall  not  help  it ;  fo  thi^  addition  of 
the  new  diafge  makes  the  grant  void,  as  in  the  Lord  Montjsy s  Cafe, 
5.  Co,  4.  Leafe  for  years  of  land  ufually  demifed)  and  of  other  land 
not  deniifed  before,  referviiig  the  ancient  rent  for  the  land  formerly 
leafed »  and  twelvepence  for  the  land  not  ufually  let,  which  was  the 

Ok  Lit.  44.  h.    full  value ;  yet  it  was  refolved  that  the  leaie  was  not  good,  by  reafon 

6.  Co.  37*  of  that  addition.  And  although  it  hath  been  faid  that  the  livery 
and  paftuiage  are  diftinft  claufes,  from  the  fiHl  grant  of  the  rent, 
and  not  depending  upon  nor  conjoined  With  it,  fo  that  the  rent 
may  ftandi  and  for  the  other  it  (hall  be  void ;  it  was  anfwcred,  that 
it  appears  fully  they  be  one  entire  grant,  and  not  Ibireral :  for  the 
rent  is  granted  una  cum  tiberotnra^  or  thirteen JhUlingifourptnce^  et  urta 
cum  pajturagia;  which  is  a  copulative,  and  one  fentence.  See 
the  Tear- Books  8.  Hen.  J.  4.  and  ^%.Hen.6i-  34.  in  the  Abbefs  of 
Syoyis  Cafe.  And  for  the  r3s.  4d.  or  livery,  it  is  conjoined  in  one 
claufc  of  <Iiftrefs,  with  the  rent  of  3I.  6s.  8d.  fo  as  thev  be  but  one 
grant,  and  upon  one  coniideration  \  but  if  they  had  oeen  in  ano«- 
ther  claufe,  or  that  for  another  coniideration,  he  had  granted  the 
faid  livery  of  13s.  4d.  and  pafturage,  then  the  grant  might  ftand  for 
the  one,  and  be  void  for  the  other.  And  where  it  hath  been  ob- 
jeAed  that  the  livery  and  windfalls,  although  they  have  not  been 
fufEciently  averred  to  be  the  ancient  fees,  yet  may  well  be  fo  intend- 
ed ;  forafrauch  as  the  contrary  is  not  Ihewn  on  the  other  fide?.  It  was 
anfwered,  that  the  avowant  (becaufe  he  is  to  make  his  title)  ought 
to  aver  the  feveral  things  granted  to  be  ancient  fees  to  the  ofhce, 
otherwife  the  averring  that  the  one  is  ancient  doth  imply  that  the 
other  is  not  ancient ;  for  a  plea  (hall  be  taken  moft  ftrong  againft 

Co.  Lit.  3oj.b.  him  who  pleadeth  it :  and  in  proof  thereof  fee  Plowd,  46.  W  103. 

S.  Co.  59.  ,^  Ctf.  46.  and^.  Co.  9.  BrudenePs  Cafe :  and  it  fufficeth  the  plaintiff 
to  alledge  that  any  of  them  is  a  new  addition  ;  and  he  needeth  not 
to  alledge  the  refidue  to  be  new,  for  tlicn  peradventurc  it  would  be 
double.  Alfo,  for  the  principal  point  in  the  cafe,  the  additions 
trench  to  the  prejudice  of  the  fucce(rors  ;  and  this  (latute  hath  been 
always  conftrued  to  redrefs  the  mifchicf  which  was  at  tlie  common 
law,  upon  grants  confirmed  by  dean  and  chapters  in  cliarge,  or  to 
the  prejudice  of  the  fucceflbr,  and  to  make  them  void  ;  as  appears 
c.  Co.  2.  i^  3.  and  in  Scambier  v.  fVats  (*),  where  two  offices  of 
Itcward  <5r  under- fteward  of  a  manor,  ufually  granted  feverally, 
with  feveral  fees,  were  held  void  for  both.  Al(o  to  both  offices 
the  ancient  fees  are  appendant,  and  parcel  of  tliem,  and  (hall  pafs 
by  grant  of  the  office  cum  pertinentiis :  but  thofe  fees  newly  aaded 
cannot  be  faid  appertaining,  nor  parcel,  to  be  recovered  by  affife,  as 
JVebVi  Cafe  (f),  and  the  Book  of  A[fi%e  (d)  proves  :  therefore  the 
grant,  being  of  more  than  was  anciently  granted,  was  void.  And 
to  expound  this  grant  of  the  office  with  new  fees  to  be  good  for  all 
during  the  time  that  the  grantor  is  bifhop,  and  to  be  afterwards 
good  in  part  and  void  in  part  againft  the  fucce(ror,  and  fo  to  make 

(a)  LambU  Cafe.  {e)  8.  Co.  49.  b. 

{t)  Cro.  £liz.  636«  {d)  39.  Aflixe,  4. 

fractions 
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feifiions  of  grants,  is  againft  the  cxpofition  of  grants,  and  agamit  '^^ 

all  former  conftru<£tioiis  and  interpretations  of  this  ftatutc;  and  F»gtj.i.Ai*»# 
dicrcforc  they  conceived,  that  tliis  grant  was  void  in  all  ab  initio 
quoad  the  fucceflbr,  and  tlic  plaintiff  ought  to  have  judgment.-^ 
Coon  divided  {a). 

(«]  Bridg.  jxt    Ley.  ji, 

koberc  and  William  Eyre*  againft  the  Executrix  of  **»«  *• 

Chriftopher  Eyres. 

In  Chanctrj, 
In  a  fuit  in  chancery  this  Cafe  was  made  And  referred  to  th»  a  tedator  oa 

Master  of  the  Rolls,  Doderidge,  Jones;  and  myself,  ^*^^^if 
Juftket^  and  to  Sir  John  Ward  and  Doctor  Lee,  Majlers  of  j^^'^jy  ^\^ 
the  CboHeery  and  GvUians.  brotKers  uiy 

Orift^pber   Eyres  the  tcftator,    15,  Jac.  i.    made  his  will  in  ^u^JH^X^ 
writing,  and  thereby  devifed  legacies  to  charitable  ufes,  and  to  *•  gkmnJttfiMgi'* 
the  plaintiffs  Robert  and  William  Eyres^  his  brothers;  to  the  one,  thiidoe»noc 
two  hundred  pounds;  and  to  the  other,  one  thoufand  pounds;  fcvoke  a  rcrmer 
and  divers  other  kgacies  to  his  other  kindred ;  and  made  his  wife  J^^^^j^^^^^ 
executrix,  iaving  that  he  appointed  his  faid  two  brothers  to  be  *   "    **^'*** 
conjoined  with  her,  as  executors  in  truft  for  his  wife,  for  per-  Cro.jae.  115. 
forroancc  of  his  wilL    Afterwards,  22.  Jac.  i.   being  lick,  and  cro!Eli2.  toS. 
fcndii^  for  Atr.  Damfort^  parfon  of  the  parifh,  and  for  Mr  Stone ^  ,.  roU.  Abr. 
a  reader  of  the  Temple^  they  came,  and  demanded  of  him,  What  615. 
friend  he  thought  beft  to  be  his  executor,  to  ukc  care  of  hi^  fa-  w^**  '74- 
neral  and  fee  his  will  performed  ?  and,  Whetlier  he  truftcd  any  ^^^  ^^ 
pcrfon  more  than  his  wife?     He  anfwered,  that  his  wife  was  the  j^sid!?!! 
Stteft  perfon,  and  therefore  ihould  be  his  fole  executrix,    fieing  sicom.Dlg.  t> 
then  moved  by  Mr.  Stone  to  give  legacies  to  his  father,  brethren,  P«weJ  <>«  D«- 
and  kindred,  he  anfwered  he  would  not  give  or  leave  them  any  !|^**»  533* 
thing,  but  he  bequeathed  to  Lionell  Atwood^  bis  godfon,  twenty  or  ^'^^^^* 
thirty  (hillings ;  and  being  thereupon  requefted  by  his  wife  to  give  oovgl.  31.  ^« 
him  a  greater  legacy,  he  anfwered  her,  ^^  Thou  knoweft  not  what  thou  141.  7x6.  717* 
*'  doeft ;  do  not  wrong  thyfelf\  thirty  Jhillings  is  money  in  a  poor  body*s 
^furfe:**  and  for  others  he  left  them  to  bis  wife's  difcretion  ordif- 
pofition :  and  the  teftator  did  fpeak  thefe  words,  or  the  like  in 
efie&,  '*  animo  teftandi  et  ultimam  voluntatem  declarandi*^     AH  this 
was  fet  down  in  a  codicil,  and  the  firff  wi^l  and  that  codicil  proved 
Iff  communi forma  (i). 

Whether  this  codicil  were  a  revocation  of  the  firft  will  for  the 
legacies  given  to  his  two  brothers,  now  plaintiffs  ?  was  the  queftion. 

After  divers  arguments,  as  well  by  the  civilians  as  common 
lawyers,  it  was  resolved  by  them  all,  and  fo  certified  under 
their  hands,  that  they  conceived  it  was  not  a  revocation  of  the  faid 
legacies,  but  they  did  not  certify  their  rcafons.   The  principal  rea- 

{h)  See  ftat.  Frauds,  29.  Car.  a.  c   3.  vricnefles  ;  and  enafts,  that  no  devife  cf 

f.  ^  which  requires  that  a  will  ^all  be  lands  (hsU  be  revoked  but  by  writing ;  or 

fi^d  hy  the  devffor,  or  by  fame  perfon  in  any  will  of  perfonal  e/lace,  by  word  of 

kisprtfence  and  by  his  exprefs  direAions,  mouth,  unkfs  i>  ts  reduced  into  writing  in 

ard  atrcfted  and  fubfcrihed,  in  the  prefence  the  teftnr»r*t  life-time,  and  executed  aa  th« 

<f  dK  def  ifor,  by  three  or  four  credible  ad  directs. 

foQS 
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Ivft  W.tyaif  f^j^s  of  f^\^^\f  faid  rcfolution  were,  Becaufc  there  was  an  abfolute 
Thc'^xicu.  ^^^  formal  will  made  in  his  health,  and  there  being  no  fpeech 
T»ix  of  made  by  him  of  his  former  will,  nor  of  the  legacies  thereby  devifed 
CEykes.  to  his  father,  btotheh,  and  kindred,  nor  that  he  feemed  to  re- 
member his  former  wills  That  an  anfwer  to  a  doubtful  queflion 
ihall  not  take  away  the  legacies  devifed  before ;  for  non  con/tat  what 
his  intertt  was  in  ufing  thofc  words,  for  it  may  be  his  meaning  was 
not  to  give  more  than  he  had  given  before,  or  that  he  would  not 
give  more  at  that  time  by  that  will;  and  non  cor/tat  that  he  heard 
all  the  words  when  he  Was  moved  to  give  to  his  father,  brethren, 
and  kindred ;  and  he  anfwering,  •'  I  will  not  give  them  any  thing," 
non  covftnt  what  he  intended  by  thofe  words  :  and  therefore  upon 
fuch  doubtful  fpeeches  to  nullify  a  will  ^dvifedly  made  without 
clear  or  perfpicuous  revocation,  or  words  which  tantamount^  (hall 
not  be  permitted.  Alfo  tht?  civilians  affirmed,  that  there  is  an  ex- 
prefs  canon,  there  cannot  be  a  revocation  of  legacies  amongft 
children  without  precife  mentioning  the  firft  will  and  legacies 
given  tliereby  to  the  children ;  and  they  faid,  the  hw  is  taken  to 
be  fo  when  he  hath  not  any  cliildren,  and  devifeth  legacies  to  his 
brothers,  and  there  doth  not  appear  any  caufe  of  mifdemeanor  to 
provoke  him  to  revoke  his  will,  nor  do  his  words  import  any  fuch 
intention. — So  upon  thcfe  opinions  Ths  Lo&d  Keeper,  being 
aflifted  with  The  Master  of  the  RoLrs  and  the  faid  threb 
Justices,  decreed  the  faid  legacies  to  the  brothers,  tlie  faid  codicil 
not  having  made  any  revocation  of  them. 


Ca»h  9. 


Mtnloirandum. 


C»iw,C.y.      TTPON  Friday,   being  the  tenth  day  of  Noveniher,   Sir  Rati- 
diicharged.        VJ  doephCr^w,  Chirf  Juftici  of  the  king's  bench,  was  dif- 
**^  ^5*  375*     charged  of  that  place  by  writ  under  the  great  feal,  for  fome  caufe 
of  difpleafure  conceived  againft  him,  but  for  what  was  not  gene- 
rally known  {a). 

(a)  Muwi*  fays,  be  was  difcharged  as  onA:     purpofes  of,  the  Court.    0.  Vol.  Hid,  £0$* 
for,  and  not  fufficieoi]/  obfequious  to  the    p.  166* 


Ca%%  xo. 


Powell  and  Wife  againjl  Plunket. 

'  In  t^t  ExcbeqMtiT  Cbamher, 

Za an  adion  for  pRROR  in  the  exchequer  chamber  of  a  judgment  in  the  king*^ 
faying  •«  .<^./o/#  Il#  bcnch,  id  an  adion  by  Plunket  for  thcfe  words  fpoken  by  the 
^^dl^can!!''  ^^^^'  "  ^'*-  -P/»«*^' did  (leal  my  plate  outof  my  chamber."  The 
not7uftify"hat  defendants  pleaded  that  they  were  poflcfled  of  fuch  plate,  which 
Kefpokethe  was  ftolen  out  of  their  chamber,  and  Hie,  fufpeding  the  plaintiff* 
words  on  a  to  have  ftolen  it,  fpake  thofc  words  ;  and  it  was  demurred  there- 
'£?/?i^lhkf'*'  upon,  and  adjudged  for  the  plaintiff. 

Cro.jac.  600.  This  error  was  afligned,  That  the  declaration  was  not  good  \ 
».  Efpin.  Dig.  ^Qj.  ^j-pyfig  covert  cannot  have  plate,  but  it  is  the  plate  of  her  huf- 
1.  Term  Rep.    band  ;  lu  the  words  arc  infenuble  and  not  aftionable. 

But  it  was  refolved  by  all  the  Justices  and  Barons,  that 
the  aftion  well  lies  ;  for  although  (he  may  not  have  plate,  yet  it  is 

in 
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in  common  fpcech  well  known  that  the  wife  accounts  her  huf-  ^^^*-^  *"^ 
band's  goods  her  goods,  and  fo  what  flic  intended  by  thofe  words        alahift 
is  a  great  flandcr,  and  the  juftification  clearly  ill ;  for  fufpicion  is     ptuuKix. 
no  good  caufc  to  juftify  the  fpcaking  fuch  words.     Whereupon 
the  judgment  was  aiSrmed, 

Morris  agalnjl.  Fletcher.  Caie  u. 

In  tbi  Exchequer  Chamber, 
FRROR  of  a  judgment  in  the  king's  Bench  in  an   ajfumffity  A  promlfe.  Id 
^  where  the  plaintiff  alledgcd,  that  in  confideration  he  would  confidcriiion  of 
marry  tlic  defendant's  daughter,  the  defendant  would  pay  for  the  ™*y"*f^|J^ 
wedding  apparel ;  and  the  plaintiff  alledged,  that  he  married  tlie  bride's  "wi. 
defendant's  daughter,  and  provided  for  her  two  gowns  and  two  ^^ iiHiappanW* 
petticoats  ;  and  that  the  defendant,  licet  fapiui^  t^c.  «"f*"»  app»tl 

The  defendant  demurred  vpou  the  declaration  ;  and  judgment  dignity  durins 
was  given  for  the  plaintiff.  tbefeflivity  of 

The  errors  affigned  were.  First,  fhat  he  ought  to  pay  only  notThccioch« 
for  one  wedding  gown  and  petticoat  which  (he  ufed  upon  her  mar-*  merely  in  whid^ 
liagc-day,  and  not  for  more ;  and  intire  damages  being  given,  the  ^h«  nu^uu 
judgment  was  crroneou?. — But  all  the  Justices  and  Barons  '"'«wwy  wm 
conceived,  that  wedding  apparel  is  to  be  taken,  according  to  the  ^  ^^^^ 
common  parlance,  for  apparel  to  be  ufed  upon  the  wedding-day  '•  ^^^^'  ^% 
and  time  of  feafting,  which  is  commonly  for  fome  days  after,  ac-  '^7' 
cording  to  the  dignity  of  the  jperfons  ;  and  therefore  tlie  declara- 
tion was  held  good,  and  the  damages  well  aflefled. 

The  Second  Error  afligned  was,  That  the  defendant  appeared  it  cannot  b« 
by  John  Greeny  his  attorney,  in  o^abis  Hilariiy  anno  22.  Jacobi  regis^  affifned  f«r 
whereas  the  faid  J/fhn  Green  was  dead  before  the  day  which  wa^  ^*"»  ****'  ***« 
allcdged  to  be  con&iled  by  pleading  in  nullo  eft  erratum. — Sed  non  JccorTdioT  *  * 
b:!cLaiiir  i  for  it  is  an  error  jsifligned  ag>iinft  the  record:  and  al-  before  the  day  of 
though  it  was  faid  there  ought  to  have  been  afpecial  demurrer  for  appearance, 
tlutcaufe,  yet  it  was  held,  that  the  in  nullo  eft  erratum  alledged  Cnjac.ii.s^ff^ 
againft  the  demurrer  extends  to  the  throa  errors  affigned  in  jthe  ^*™-  ^^^ 

The  Third  Error  was,  That  the  writ  of  inquiry  of  da-  The  exchequer 
mages  was  awarded  returnable  die  Luna  poft  quinden.  Hilarii  prima  chamber  wiu 
Caroli,  and  the  (heriff  returned  the  inquimion  taken  before  him  not  take  cog. 
27.  die  Jauuarii,  which  was  after  the  day  of  the  return  of  the  "•»•"««  •f  an 
writ,  and  fo  without  authority. — But  forafmuch  as  it  was  not  af-  JJJJJ^J^ 
figucd  upon  the  record,  although  in  truth  it  was  fo,  the  Court  it  y^  e^pitd  at 
would  not  take  cognizance  therepf ;  and  it  may  be,  that  die  Luna  error.' 
f^t  quinden.  HiLARii  was  the  28.  or  29.  da;f  of  January,  and  i.Rojl.Ab.525. 
tben  the  inquiiition  is  well  taken,  f^nd  fo  it  (hall  be  intended;  1. Sid.  301. 
and  if  not,  the  Court  Ihall  not  take  notice  thereof,  unlefs  it  had  '^^W-  35- 
tecu  affigned.   Whereupon  the  judgmeat  was  affirmed.  Cro.?jc*  ^'s* 

Ld.Ray.  354.    Sera,  f  97.     5.  Com.  Dig.  521, 

Edward  Davie  agair^  John  Hawkins.  Caie  ». 

In  the  Exchequer  Chnmber, 
^RESPASS  of  his  clofe  breaking,  and  depafturing  with  his  inpleadSngprs. 
^   cattle-    The  defendant  juftifies,  For  that  one  fTilliam  Birch-  fcription,  if  lUt 
swTf  was  (eifed  in  fee  of  a  mcffuagc  and  tenement  in  D.  and  he  }^*Ji2'by*^# 
IcMn  to  b«  in  the  flau^  Inftcad  ef  the  nnafttr ;  ^.  If  this  is  amcmlablei 
»O.CAR.  Z  an4 
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^^^.»«        and  all  thofe  whofe  cftatc,  &c,  the  faid  Edward  Davie  had  in  the 

iil^Kivu     '^'^  tenement,  had  ufeJ  common,  and  fo  miftakes  Edward  Davlf 

for  Willtam  Bircbmore;   and  that  the  faid  (Vitllam  BtrchmQre  let 

Ante,  25.         thofe  tenements  to  the  defendant,  wlw)  put  in  his  cattle  upon  tlic 

Port.  78.  ^        common. 

CallriiV.b.      '^'^^  plaintiff  replies  and  traverfcth,  absque  hoc,  That  the 
I.Lew.  190-      faid  William  Birch  more,  et  omnes  Hit  quorum  ftat  urn  fradliius 
Cowp.  425.       EpwAllDUS  hab\itt  m  icnemtntiSf  tsle,  and  fo  miftakes  Ediuard  for 
Doi|gi.  114.       fp^il/iam;  and  thereupon  ifliie  joined  in  the  fame  manner,  and  the 
3.^Term  B^cp.    ygj-^jf^  found,^That  the  faid  William  Birchmore,  et  omnes  ilU 
uorum  tritum  idem  E DW a R  D  U  s  habuit^  non  hahucrunt  cqmmuniam  prout, 
V.  and  judgment  was  given  for  the  plaintiff. 
Error  thereof  was  brought  in  the  exchequer  chamber,  and  thia 
matter  airigned,That  it  is  avainprefcription,and  none  ought  to  pre- 
scribe in  the  party  in  whofe  right  common  is  claimed  in  him  or 
his  anceftors,  6cc.    And  to  alled^e  a  que  eftate  in  the  party  is  idle 
And  repugnant,  and  the  verdict  hnding  it  is  void  in  itfelf ;  and  fo 
the  judgment  given  thereupon  is  erroneous. 

But  it  was  mo\*ed,  that  it  was  but  a  mifprifion  of  the  clerk,  ai\d 
the  defendant  may  not  take  advantage  of  his  own  infufficiency  in 
his  plea,  and  prayed  that  it  might  be  amended  according  to  tlie 
fSafe  of  Sir  Anthony  Cooi^  Djfr^  260.  Ii.  Hen,  7.  2. 

Sir  John  Walter,  Chief  Baron^  Yelverton,  Myself,  and 
Others,  conceived  it  could  not  be  amended,  becaiife  it  is  in  matter 
of  fubftance  in  all  the  proceedings,  and  in  the  verdift,  &c.  But 
HuTTON  and  Others  doubted  thereof;  whereupon  the  defendant 
in  the  writ  of  error,  for  his  expedition,  and  that  he  might  proceed 
de  novoy  moved  by  Mr.  Tylor,  his  counfel,  that  it  fliould  be  rc-« 
vcrfed  ;  and  fo,  vvitliout  further  argument,  it  was  reverfcd. 

Case  ij.  Playcr  ai^ainft  Warn  and  Dews, 

In  the  Exchequer  Cbamher, 
Inriovingjinft    A  CTION  of  trover  and  conveifion  of  two  thoufand  loads  of 
^"^""h^^tbe  coals.     Upop  not  guilty  pJeadcd,  tlic  defendants  were  found 

deicndani*  fc-    g^^^^y  fcverally  for  feveral  loads  of  coals,  and  were  found  feverally 
vcr^jiy  guilty      ^^^^  guilty  for  the  refldue,  and  judgment  accordingly,  and  intire 
a«  to  part  of      cods,  and  one  idco  in  mifencordia  againft  the  defendants,  and  one 
the  property*      iJgQ  ^;|  mifericordid  againft  the  pUint}fF,  pro  falfo  clamore, 
and  not  juUty        \,    i  -        r  ..,11. 

wtptrierefidue.  And  thereupon  a  writ  of  error  was  brought  m  tlic  exchequer 
Port.  178.  chamber,  and  the  error  aifigned,  Becaufe  the  judgment  was  againft 
j.Roii.Ah.aiy.  both  the  defendants  for  the  feveral  damages  feverally:  for  it  was 
a.RoU.Ab.^S4.  allcdged,  that  feveral  damages  ought  not  to  have  been  aflfefled,  but 
joiiM,  a4i.  there  being  a  joint  trover  and  converiion  laid  to  their  charge,  they 
Bull.  N.^p.  94.  <^"ght  to  have  been  both  found  guilty,  and  tlicy  ought  not  to  have 
CrcEliV.  $60.  been  divided  in  the  verdift  and  in  the  afleiling  of  damages  ;  and 
2.  Bac.  Ab.  9.  if  they  might  be  fevered,  yet  the  plaintiff  ought  to  have  but  the 
5""'  damages  given  againft  one  of  them,  as  it  is  in  Sir  John  Heydotts 

a.  Hfpin.  Dig.    ^Y^^  j,^^  ^   y^  ^.Edw.  3.  7. 

iougi. 377.730.  But  ALL  THE  JUSTICES  AND  Barons  agreed,  that  the  plaintiflF 
2.  Tcrna  Ktp.  fhould  have  feveral  damages  ;  for  being  found  fcverally  guilty  of 
'^T  -  R  feveral  parcels  converted,  he  (hall  have  judgment  accordingly. 
3^ ^  crin    ep.    ^^^j  .^  .^  ^^^  j.j^^  g.^  JohnHcydons  Cafe^  whcrc  there  was  but  one 

joint 
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joint  and  folc  trefpafs  of  battery,  and  fo  found  ;  and  there,  al-      ^^*'^-^a 
though  the  damages  were  fevcrally  affcfled,  yet  tlie  plaintiff  ought    w^lfwand 
to  take  his  judgment  for  damages  but  of  one  :  but  when  the  tref-        1^,  ^.n. 
pafs  is  fcvcral,  and  fo  found>  as  in  this  Cafe,  v-z.  the  one  at  thjc  p^^         ^ 
one  time,  and  the  other  at  another,  altliopgh  it  be  contrary  to  the  Cro.  jac/nH.* 
luppofal  of  the  writ,  yet  being  found  by  verdid^,  it  ihall  not  abate  Cro.  Uiz.  ^eo. 
the  writ,  and  the  plaintiff  Ihall  recover  according  to  the  verdift, 
as  it  is  (aid  there  in  HeydofCs  Cafe :  fo  here  this  being  feverally 
found,  and  the  converfion  by  them  fevcrally  of  feveral  things,  the 
damages  arc  well  affeflcd  feverally,  and  he  ihall  have  judgmcr)t 
ajainil  tliem  feverally  for  damages'  aqcoiding  to  the  vcrdift.    And 
it  wasfaid  that  there  were  divers  precedents  nx  the  king's  bench 
and  common  pleas  to  that  purpofe. 

Thr  Sbcokd  Error  affigned  was.  That  there  ought  to  have  There  mail  be 
been  feveral  judgments  de  ideoin  miferfcotdiasig2L\ni\  the  defendants,  ®***/  ^^  J^t- 
and  being  otherwife  it  istrror.— But  againft  that  it  was  also  )^^Valtbw  h 
RE&oLv  ED,  that  there  Ihall  be  one  judgment  only  of  mi/ericordia  (/i),  drfendanu  are 
altlvough  the  defendants  be  feverally  found  guilty  ;  and  fo  are  the  f^vfraify  found 
precedents.  Whereupon  the  judgment  was  affirmed.  Vide^Edw.2,  g»iJty. 

0.  {^  9-  Hen.  6.  12.    Jjpjesy  76.  *••**•  '7«- 

ii.Co.  43«  a. 
(«)  See  16.  &.  17.  Car.  1.  c.  8.  ^  5.I1  6.  WUl.  3.  c.  la.    Po(t  17S.  note  (a)« 

Sir  John  Bcnnet  againft  Doftor  Eafedalc.  Caie  14. 

AN  ASSISE  being  brought  by  Sir  John  Bennct  for  the  office  of  ^  ^^^^  ^  ^ 
"^  chancellor  of  the  archbilhop  of  Tork^  the  defendant  endca-  fcmcnce  in  the 
voured  to  obtain  an  injunction  out  of  the  flar  chamber  to  Any  rpiritu'41  court 
his  the  faid  Sir  John  Bennetts  fuit,  he  having  lately  by  fcntcnce  and  ^^  ^^^*  '"np^ir 
decree  there  (for  bribery  and  other  mifdemcanors  in  his  office  of  d^^'JJ^Ifon"*'^- 
jadge  of  the  prerogative  court)  been  fined  twenty  thoufand  pounds,  bribery  In  the 
and  cenfured  to  be  imprifoned,  and  made  incapable  of  any  office  oflice  of  chan- 
of  judicature ;  by  realbn  whereof,  being  difabled  to  hold  the  office  cf »<»  of  a  pro^ 
in  quellion,  the  defendant  obtained  it,  and  pretending  this  affife  ^|J^^»  **'^' 
was  brought  by  Sir  John  Bcnnet  that  he  might  enjoy  the  faid  office  ^ly^'fcn. 
contrary  to  the  decree,  he  therefore  prayed  to  ftay  his  proceedings,     tence  hut  tb^ 

cwfequint  difabtlitits. 

Sir  John  Bennett  thereupon,  having  day  given  him  to  fhew  caufe  5.  Co.  51. 
why  an  Injun Aion  (hould  not  be  granted,  Ihewcd  then  a  pardon  ^«>-  J»«  335* 
from  the  late  king  after  the  faid  fentence,  wherein  was  recited  all  *'  f  "^^','1*' 
the  bribery  and  offences  contained  iq.  the  faid  decree,  and  all  pe-  eVo"  £iis.^  684. 
nalties  and  punifhments  by  reafon  thereof,  and  all  difabilities  and  Moor,  916. 
incapacities,  and  all  things  concerning  the  faid  fentence,  except  the  a-  Hnwk.  P.  c. 

faid  fine  of  twenty  thousand  pounds.  ^33- 

_,  i-rt         ,        ,  4.Bl.Coin.37i. 

Tbf  court  of  ftar-chamber  thereupon  rcqucfled  Sir  Tohn  Wal- 
rzx^\Cbie/ Baron,  and-SiR  Francis  Harvey,  third  juilicc  of  tlie 
common  pleas,  to  call  to  them  al|  die  juf^ices  and  barons,  and  to 
confider  of  the  faid  decree  aqd  pardqq,  and  to  certify  their  opi- 
nions, whether  it  were  fit  to  permit  the  proceedings  in  the  affife  or 
not:  and  all  the  juftices  smd  barons  being  aflembled  at  Serjeants^ 
XB»,  the  fentence  and  pardon  ivcfe  read  before  them,  and  the  cafe 
argued  by  counfel  on  both  fides. 

And  it  W3|s  refolved  by  the  Jvsticbs  akd  Barons,  that  thi| 
pardon  hath  taken  away  all  force  off  the  fcntcnce  in  theftar  chamber, 

E  2  except 
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*"  ^'J^'lr^^^  except  for  the  fine  of  twenty  tfioufand  pounds,  and  all  mabUities 

P».Eai'ii'ai.>.  ^^^  aifchargcd  thereby,  aud  that  the  fpntencfr.ncver  toot  from  him 

'  the  office,  but  the  execution  theregf,  nor  gave  authority  to  place 

others :  but  if  jthe  archbilhop^  before  thp  pardon  and  after  the  fen-r 

Poft.  65.  tence,  bad  appointed  him  to  execute  his  office,  and  he  durf^  not  do 

Co.  Lttt,  133.8.  it,  then  peVadvcntyre  the  faid  archbifhop,  for  his  wm-attcndante^ 

9.  Co.  50.        mjght  haye  feized  the  faid  office,  and  have  granted  it  to  anotl)er ; 

but  the  fentence  by  itfelf  cannot  take  away  the  office,  which  is  a 

freehold ;  and  the  pardon  having  taken  away  all  the  offences,  they 

therefore  conceivea  it  convenient  to  permit  him  to  proceed  with 

his  affife^  and,  if  doubtful,  it  may  bp  fopfnd  fpepially,  and  fo  rQ« 

ceive  a  judicial  hearing. 

Ca«i  15.  Memorandum^ 

Thf  dca^h  of       A  FTER  the  death  of  Sir  Henry  Hob  art,  knight  and  baronet, 
*^°"**^»  ^  '^'  Chief  Juftice  oif  the  common  pleas,  Sir  Richard  Hutton 

^d  the  promo.  ^^^  ^  p^.^^^^  j^j^^  ^jj  ^.^^^^  ^^^^  following,  and  fn  both  the 

RjcKARDsoy.  Terms  of  Eafter  and  Trinity  untij  the  laft  day  of  Aficbaeimas  Tern^» 
viz.  28.  November^  z.  Car.  i.  when  SiR  Thomas  Richardson 
was  made  Chief  Juftice  of  the  faid  court,  and  all  the  writs  whici) 
iflTucd  the  faid  Aficbaeimas  Term,  from  quindena  San^i  Martini  to 
the  end  thereof,  did  bear  tefte  as  well  under  the  nan^  of  the  {ai4 
Sir  Richard  Hutton  as  of  the  faid  TifoiyiA§  RicharDso^, 
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2.  Car.  I.   In  the  Common  Pleas. 
S'/r  Thomas  Richardibti,  Knt.  Chief  Jujiice. 
Sir  Richard  Hutton,  Knt. 
5i>  Francis  Harvev,  Knt,  /   «v  /i- 

Str  George  Crokc,  Krtt.  \  ^  -^ 

Sir  Henry  Yelvcrton,  Knt.         J 
Sir  Robert  Heath,  Knt.  Attorney  GeneraL 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 

. —— — — ■ 

Hearn  agalnfi  Allen.  ^^^^ 

TrinitjTirm^  tl.Jac.l,  mint Ililaty^ermf   l.C^rr.  I.    koU  i%'j6. 

I^JECTMENT  of  two  acres  of  meadow  in  Kingham^  of  the  de-  a  devifc  ©r  $ 
^  mifc  of  Awie  Keene^  upon  the  a6.  March^  22»  Jac»  X.  for  fcvcn  *>oufc  ••  cum 
years  fix>in  tht  Purificatiim  before  the  ejcament.  ptttimntiu**  wUt 

,  .  ^  Dot  paft  land 

Upon  not  guilty  pleaded,  a  fpecial  verdiA  was  found,  that  one  at  a  diaaocc, 
Richard  Keene  was  feifed  in  fee  of  a  mefluage  and  of  two  acres  of  though  occu. 
land  in  Chipping  Norton^  and  of  the  faid  two  acres  of  meadow  in  ^  ^***  ^ 
Kitigbam,  and  ufed  and  occupied  the  faid  two  acres  of  meadow,  atw'i  / 
being  four  miles  diftant  from  the  faid  houfe,  together  with  his  Port/ 169.  s6S- 
laads  and  tenements  in  Chipping  Norton^  and  held  them  all  in/cc-  Hutton,  85. 
<agf;  and  being  (b  feifed,  upon  the  20.  Afaft  ^o.  EEx.  by  his  will  Bcndt  ii8» 
in  writing  devifed  tlic  faid  houfe,  •*  cum  ^mmbus  et  Jingulis  perti-  **«*'t  «»». 
'^nentiis  ad  inde  vet  aliquo  modo  fpc/aantibus  ThoM£  K£fiN£,  filio  ^^t^^' 
"yitf,  et  b^edihuifuis  IN  FERPETUUM ;  et  pro  defeau  httredum  pra-  j,*^'       '   '" 
**  diaiTHO^A  K^EKE,  to  Afme  Keene ^  daughter  of  the  {^vA Richard  Cto.  jac.  ttu 
"  Keene^  and  to  her  heirs  for  ever ;  and  for  default  of  the  heirs  »74- 
"  of  tfie  faid  Akne  Keene,  tunc  pradidum  mejfuagium  cum  perti-  ^^jjHi'  ^*  5^' 
*'neniiis  JoHA^Nl  Keene,   confanguineo  fuo^  et  haredibus  fuis  IN  J' Co^^lii*** 
"  pbrpetuum/*     And  the  faid  Richard  Keem  by  the  faid  will  dc-  4^3. 
vifed  **omnes  terras  fuasy  et  omnia  bona  fua  mobHia  et  immobilia^**  to  i-  Peere  Wai. 
Elizabeth  his  wife  during  her  viduitv.     And  the  faid  Richard  Keene  303*  3^« 
afterwards  died,  the  faid  Ihomas  Keene  being  his  fon  and  heir  j  '•  8'<>*c*>-eaC 
and  that  tlie  faid  Elizabeth  entered  and  was  feifed  :  and  the  faid  2!  Term  Rep. 
Thomas  Keene  entered  into  tlie  faid  two  acres  of  meadow  and  dif-  B.  R.  500.  501. 
feifed  the  faid  Elizabeth  ;   and  afterwards,   upon    12.  December^ 
37.  Eiiz*  infeoffcd  thereof  Edward  Keene  with  warranty  againft 
him  and  his  heirs :  and  that  Thomas  Keene  died  without  ifTue,  and 
that  the  iaidyfmi^,  daughter  to  the  faid  Richard  Keene^  was  his  filler 
and  heir ;  and  that  afterwards  Edward  Kccne^  being  fo  feifed,  de- 
vifed that  land  to  Anne  his  wife  for  her  life,  and  died-;  and  that  the 
faid  Jnne  Keene  entered,  and  let  to  the  plaintiff,  who  entered,  and 
the  defendant  cjeAed  him ;  etfifuper  totam  materiam^  istc. 

This  cafe  was  argued  at  the  bar :  First,  Whether  by  this  devife 
of  Richard  Keene  of  the  meifuage  cum  tertinentiis^  thofe  two  acres 
of  meadow  pafled,  being  ufed  with  it  r 

And  ALL  THE  Court  conceived  they  did  not  pafs  (a)^  becaufe 
by  the  words  "  cum  pertinentiis"  land  paileth  not,  but  only  fuch 

(4)  Tide  poll.  S69.  and  ice  Ewtr  v.  with  the  bouie.5«ivii»0wMi,74.  and  1.^. 
£■4^  Mo^r,  359.  that  the  Uad  did  pais    itr.  t%2^  c^tr^.    L.  G,  g,  Fmrktri  MSS. 

£  3  dExings 
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Hp^kk       things  which  properly  may  be  pertaining.    Othcrwife  it  is  if  It 
All'ek        '^*^  ^^^^  **  ^^^  '''''"  P^rtlfuntibus^^*  then  that  which  was  ufed  to 
it  would  have  pafled ;  out  by  the  bare  words  cumpertimntiis^  with* 
out  other  circumilances  to  aeclare  his  intent,  they  fhall  never  pafs* 
Fide  H:il  v.  Grange^  23.  Hen.  %.  6. 
A  <*cvifcto-^.        The  Sbcond  QiTESTioN  was,  Admitting  they  pafs,  Whether  it 
!lnd  if  *ii€*di*'     ^  ^^  cftatc-tail  in  Thomas  and  the  remainder  in  jtmte  f  under  whom 
without  heir*     5^^  defendant  pretends  to  claim,  as  it  was  affirmed),  or  a  fee  fimpk 
then  to  a  in  Thomas  and  the  remaizlder  void  ?    For  it  was  agreed,  that  if  the 

jiruff^cr,  paflfes  remainder  had  been  limited  to  a  mere  ftraiiger,  the  firft  eftate  had 
^^^^^^i»f**  been  a  fee  and  the  remainder  void,  as  it  is  19.  ffen.i,  ic2^.Hen.S. 
dcvife  to'lv*  ^y^^*  33-  bccaufe  no  intent  appears  to  make  in  eftate-tail,  but  a 
and  his  heirs,  f^^  fimple,  by  the  Words,  and  then  the  remainder  over  is  void :  but 
and  if  he  die  here,  when  it  is  limited  to  the  brother  and  his  heirs,  and,  if  he  die 
without  heir  without  heir,  to  his  fifter,  who  is  his  heir,  to  whom  he  intended 
\T(J^^J(ib!''t^  '^  fliould  go,  thofe  words  (hew  what  heirs  he  intended,  viz.  heirs 
irLw^jiTMiT*  *"  ^^  ^^^  ^^Y  J  wherefore  by  his  intent  an  eftate-tail  was  to  be 
oniyj  for  the  Created.— But  in  this  point  Richardson,  Chfe/Jufisce,  Hutton, 
fifter  being  his  and  Harvey,  7w/iiV^j, conceived  i(  to  be  a  fee,  and  not  an  eftate- 
^h^'  iL*^***"  tail,and  the  remainder  to  be  void ;  but  Yelverton  and  Myself 
!llf!  *  ^^"*'^''  Keld  the  contrary,  and  that  fuch  conftru^ion  fhould  be  made  as 

meant  ncirs  ./'  -ii-  r  % 

•/  bit  hoHy,       mould  make  it  agree  with  the  mtention  of  the  party. 

Cro.  Jac.  290.  416.  591.  Moor,  853.  3.  Bulft.  195.  i.  Roll.  Ahr.  836.  Hutt«  85.  Com.  Rep. 
^i.  Salk.  233.  13S;  3.  Lev.  71,  1.  Peere  Wms.  14.  Ld.  Raynn.  ^68.  2.  Eq.Caf.  Abr.  305.  309^ 
i.  Vczey,  89.    Dougl.  254.    Cowp.  234.833.     t.  Ternn  Rep.  596.     3.  Term  Rep.  83.  143.  4S4. 

Ouadevifeto.  But  WE  ALL  AGREED,  there  Was  a  collateral  warranty  (^)  de- 
vf.  and  his  fcended  which  barred  the  remainder,  and  not  a  warranty  com- 
^^••^^^f'J*;.  mcucing  by  diffeifui,  as  was  objefted.    Fide  10.  Co.  95.  Seamor's 

over,  it  A.  en-  ^<?/^' 

ter  and  make  «  feoffment  #ich  warrartty,  the  iiemaindert  atv  harred.<^Po(l.  1 56*    Co.  Lit.  366*    Powell 

on  Dev,  138. 

But  bccaufe  no  title  i^  here  found  at  all  for  the  defendant  but 
I .  ^  erm    cp.    ^jr'jner  poffej/ion^  th*  hiatters  in  law  cannot  come  in  iffuc;  and  tlierc- 
fore,  quacunque  via  data^  judgment  ought  to  be  given  for  the  plain- 
tiff; and  judgment  was  given  accordingly. 

(n)  See  the  4;  ft  5.  Ana.  c.  16.  and  Co.  Lit.  ^73.  b.  ndte(2)« 

I 

Case  2.  Smith  c^'tnft  Afhe  and  his  Wife, 

tu  an  aaion  |70il  a  debt  due  by  the  wife  before  marriage,  the  huiband  was  rc- 
ardwlSt^  XMxntA'^  outlawed:'  and  the  vnit '^  waived ^  but  before  the 
hwibandbe  return  of  the  ^ar/^f^w/,  one  Elwise,  an  attorney^  procured  for  the 
Taken  upon  a  Wife  a  fuperfeieaSy  fdrmifing  that  the  faid  wif<5  had  appeared  by 
r«/i*rtf  or  him  as  her  attorney, 

mn  reverfe  the  Hendej^  now  moved,  that  this  appearance  of  the  wife  fliouId 
oucUwry  uritil    \>Q  received. 

*  wM*-%Hf  ^"^  ^^^  "^"^  Court  conceived,  that  if  upon  the  exigent  the 

he  fuc'a  charter  .fteriff  had  returned  ^^  reddidit  fe^^  or  upon  plurics  capias  had  re- 
of  pardon,  and  turned  "  cepi  cortus**  for  the  wife,  then  her  appearance  j[hould  be 
n/clrtfatiat      entered,  but  not  by  attorney  as  it  is  here  |  and  the  exigent  fhoulj 

Snr  *!:  II  .1    iflu«  9"ly  againft  the  hulbtod,  ind  iJem  dies  fhotild  te  given   to 

Biaii  noc  oe  aw  •  v      — -:fu 

lowed  widiout    ^"^  Wire. 

ihfe  wife.— S.C.  •tlwtton,  86.     Cro.  Jac.  445.      1.  ikoll.  Ab^.  5*3,      i.  Leon,  i^t      tiOstiii,  x  i8. 

Ilob.  179.     6.  MmI.  S«.     I  Salk.  liy.     3.  B»9.  Abu  751. 

.    But 
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But  when  the  hu(band  upon  the  exiftnt  is  returned  ^^outhwed^^*       Smitii 
then  it  Ihall  be  entered  **  aki  fans  j^ur'  for  the  wife,  for  the  pro-  ai  f^^wi<h»« 
cefs  is  determined;  and  if  he  will  purchafe  his  pardon,  he  ihall     wi*«. 
not  have  allowance  thereupon  in  z  Jcire  facias^  unlefs  he  appeared 
for  himfelf  and  his  wife. 

But  if  for  the  hufband  the  flierift'  fliould  return  **  ceti  corpus** 
upon zplur'ies  capias^  and  a  "wow  efl inventa*  for  the  wife,  yet  an 
exi^fftt  Inajl  iffuc  againft  both,  becaufe  it  is  intendable  the  liufband 
might  bring  in  his  wife ;  but  if  upon  tlie  exigent  the  ftierifF  returned 
**  reddidit  fe"^  for  the  hufbaud  and  for  the  wife,  and  Ihc  is  waived'^ 
the  hufband  fliall  ^ofine  die. 

Bat  in  this  Cafe,  becaufe  the  exigent  was  returned  againft  both, 
to  be  outlawed,  the  fuperfedcas^  fuppofing  tlie  appearance  of  die 
wife,  is  merely  idle  and  void  ;  wliercupon  it  was  difallowcd,  and 
^zexigent  appointed  to  be  filled  againft  both.  Vide  40.  Edw.  7.  34. 
43.  Edw,  3.  18.  14.  Edw.  3.  I.  3.  Hen.  6.  14.  34.  Hen.o.  ig. 
\^.Hen.t.  14.  10  Eliz,  Dyerj2jl.  II.  If  en.  j^,  71.  &  89. 
9.  Edw.  4«  23.     18.  Edw.  4.  4. 

Sir  Henry  Mildmay's  Cafe,  Ca»e  3, 

Ift  the  Exchequer  Chamber* 

CIR  HENRY   MILDMAY,    as  adminiftrator  of  S'r  Thomas  Anadmlni- 

Afddmay^  brings  error  of  a  judgment  given  againft  h.m  in  debt  ftrator  iiaii  not 
upon  an  obligation  where  ^/p»i  adminiftravit  was  pleaded.  ^"'^  ^*'*  **) 

The  queftion  now  was.  Whether  it  (hall  be  allowed  without  m«nt  for  a  debt 
bail  upon  the  ftatute  of  3.  "Jac.  i.e.  8.  ?  becaufe  the  words  of  the.®'  hi»mt«ftate. 
ftatute  are  general,  **  in  every  aftion/'  Cnw  /ac.  1^5. 

But  becaufe  the  plaintiff  brings  error  only  as  adminiftrator,  and  ^^^J-  ^  *'^  *»* 
tiic  judgment  againft  him  was  not  for  his  proper  debt  or  cafe,  it  J]  suiVi^g?* 
was  rclblved  by  all  the  Court,  that  he  is  out  of  the  intention  ».  Keb.  29*5, 
of  the  ftatute,  although  he  be  within  the  words,  it  being  againit  371  • 
reafon  tliat  he  (hould  be  put  to  Sainprife,  and  make  that  his  proper  *^?:  745* 
debt  where  he  brings  only  the  fuit  as  adminiftrator:  whereupon  i/conrTof^'' 
it  was  ruled  accordingly,  that  the  writ  of  error  (liould  be  received,  4S1,     ' 
and  zfuperfeeicas  awarded  for  tlie  execution  without  putting  it)  bail:  1.  Com,  Dif. 
and  fo  WRIGHT,  Clerk  of  the  Errors^  faid,  was  the  common  prac-  555* 
ticc  upon  that  ftatntc.  5-  ^°"-  ^*«' 

See  13.  Car.  «.  c  ^.  f.9.  and  i<.  and  17.  Car.  i.  c.  8.  f.  5.  4-  Mod.  7% 

Sir  Charles  Howard's  Cafe.  cmi  4. 

In  the  Exchequer  Chamber, 

T  TPON  a  conference  of  all  the  Jvstices  and  Barons  in  the  Aparkofwbich 
^  prcfence  of  Sir  James  Lev  and  the  Earl  of  Marl-  iheWngisfeifed 
BOROUGH  L9rd  Treafurer^  who  commanded  them  to  be  aflcmblcd>  ^^t^^V^^ 
on  a  Cafe  out  of  the  excheqiicr,  upon  ah  information  by  Englifli  Ji'J"^  ^ccr 
bill  againft  Sir  Charles  Howard.  therein  grant«tf 

The  Kino  was  fcifcd  in  fee  of  a  park  called  Putnty-moore-clap^  ^"^^  **>  '•"*^ 
and  KiNcjAMESy  by  his  letters-patents  under  the  great  seal,  i^he  pUueai: 
granted  ifffuium  cuftodis  of  the  faid  park  to  Sir  Charles  Howard^  and  by  fuch  • 
HABENDUM  tO  him  the  faid  office,  •'  cum  vmnibw  vadiis^  feodis^  gram  the  offict 
wind'fidl  trees,  profits,  and  commodities  thereto  belonging,  tn  tarn  of  keeper  isvir- 
^mfUs  m$do  etfarmdpr$Ht  pjiqtds  alius  officiarius  illud  exercens  hahuU,  l"'"^^'^^*;''^- 

^  4  ^^«^'^  Jonc»,  15*. 


6o 
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^'*^''** V*  tenuity  V/  occupavfiffeu  gavifus  fuit^  et  etiampro  c$njideratkne  fraiuta 
Ca?«°  '  granted  unto  him  an  annual  fee  of  thirty  pounds  per  annum  ifluing 
out  of  all  his  majeily's  manors  in  that  county,  hab£Kdum  to  him 
for  life/' 

Afterwards  the  king  which  now  is,  by  his  letters-patents  under 
THE  GREAT  sEAt,  publiftied  hrs  plcafurc  for  difparking  the  faid 
park,  and  grants  all  the  deer  therein  to  Sir  Richard  f^Fefun^  chan- 
cellor of  the  exchequer,  with  liberty  to  take  and  carry  them  away 
&c. 

The  Attorkev  General  argued  this  Czft  for  the  king  ;  and 
Mr.  Andrews,  reader  of  Lincoln  s-inn^  for  Sir  Charles  Houtard. 
The  Justices  andBarons  afterwards  gave  their  opinions. 

The  First  Qitestion  was,  Whether  by  thefe  letters-patents 
the  king  may  diflblve  the  park?  and,  If  thofe  letters- patents  bs  a 
dilTolving  of  the  park  ? 

They  all  agreed,  That  the  park  is  w^ell  diilblvcd,  and  Ihall 
no  more  be  accounted  a  park,  all  the  deer  being  deftroyed  ;  for  a 
park  confifteth  of  vert  and  venifon  and  enclofurcy  and  it  it  be  de- 
termined in  any  of  them,  it  is  a  total  difparking  ;  and  notwith- 
(landing  the  grant  of  the  office  the  owner  may  well  difpark  it,  ac- 
cording to  the  opinion  of  /Vyther*s  Cafe,  6.  Edw.  6.    Dyer,  71. 

The  Second  Question  was,  Admitting  the  park  be  diflblved. 
Whether  the  office  of  the  keeper  be  determined  ?  and,  if  determined, 
Whether  Sir  Charles  Howard  may  have  any  remedy  for  the  cafual 
fees  and  profits  ? 

TiiEY  ALL  h^ld^  That  the  park  being  diflblved,  the  office  de- 
pendent thereunto  is  determined,  and  the  grantee  of  the  cuflody 
thereof  hath  not  any  remedy ;  for  it  being  the  will  of  the  owner 
of  the  park  to  difpark  it,  and  to  dcftroy  the  deer,  the  cuftody  is 
then  determined^  fbr  he  cannot  be  keeper  where  there  is  neither 
d^cr  nor  wood,  but  all  deftroyed.  And  although  it  be  true,  that 
an  officer  who  hatli  the  grant  of^i  office  for  life  or  years,  and  is 
to  ^ave  the  profit  of  taraal  fees,  as  fteward,  bailiff,  or  parkerfhip, 
(as  lU^iw'^X. Hem%^* grants*^  Broke^  i^^.isf^,Hen.9.*'granti^'()2) 
canhot  be  dtfcharged  of  the  office,  for  then  he  (hopiild  not  have  his 
ca<ual  fees,  that  is  tb  be  undtrftood,  that  the  grantor  cannot 
appoint  another  where  the  park  or  manor  always  continues,  as 
18.  Edzv,  4.  fol.  9.  refolves  ;  but  when  the  park  itfelf  is  determined 
aild  difparked,  the  office  which  is  appendant  thereunto  fhall  be  alfo 
determined ;  but  fo  long  as  the  park  continues  a  park,  he  may  not 
difcharge  him  of  the  office  and  make  another  officer,  becaufe  he 
hath  that  office  for  his  life,  and  the  profits  thereof  confift  in  ca- 
fualties  :  but  the  office  of  a  keeper  is  in  refped  of  the  keeping  of 
the  park,  and  his  cafual  profits  are  in  re*peft  of  his  pains  and  at- 
tendance upon  the  game,  the  keeping  thereof;  and  it  is  to  be  in* 
tended,  that  at  the  beginning  of  that  office  they  were  only  granted 
ih  refpeft  thereof,  and  in  continuance  of  time  tKey  are  become  ap- 
pendant to  the  office,  and  when  the  park  is  deftroyed  fo  as  there 
needs  not  fuch  attendance,  then  cejfante  caufi  ceffat  effeffus  :  as  if  one 
grant  the  office  of  fteward  with  all  profits  ofcourts,  if  the  manor 
be  deftroyed)  the  office,  and  with  it  the  cafual  profits,  are  deter- 
mined alfo ;  fo  here  the  park  ind  liberty  of  the  park  being  deter* 
ksined,  the  office  is  determined  in  itfeln 

The 


If  the  kin^ 
grant  the  office 
of  parker,  and 
afterward  de- 
ftroy  the  pai  k, 
the  office  is 
virtaaliy  extin- 
gaiihed,  and 
all  the  tafnal 
feti  tbereioan- 
M^nsA  irreco* 
verably  loA« 

CD.  Lit.  2331 
2- fnA. 199. 
Hob.  41.  43. 
Cro.  Jas.  t8. 
9.  Co.  50. 
Huiton,  86. 
4.  Com.  D-g. 
301. 

a  Bl.  Com.  38. 
416. 
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The  third  quEsxioN  /admitting  the  office  to  be  determined),  The  gram  fifi 
Whether  the  annual  fee  of  torty  pounds,  being  granted  in  confide-  "/^'*'7*''''''ih 
ration  thereof,  iifuing  out  of  the  king's  manors  in  the  county  of  a.yw^tH"" 
Surrjj  be  alfo  determined  ? — And  Sir  John  Walter,  Chief  Baron^  parker  for  life, 
held  clearly  it  was ;  but  all  the  other  Justices  and  Barons  f^r  ibc  excrciAi 
diflented  from  him  in  this  point  only,  bccavife  it  is  granted  by  a  of  W«  office,  i« 
diftina  claufc,  ind  not  out  of  the  park :  and  although  the  office  be  J5,°outrtiIS'"Hk 
determined,  yet  bccaufe  it  is  not  by  the  aft  or  default  of  the  grantee  be  diVcharxST 
himfclf,  but  oy  the  aft  of  the  grantor  only,  they  conceived  the  and  the  office 
grantee  ihould  enjoy  that  annuity.     Vide  5.  Edw,  4.  8.     7.  Edw,  4.  thereby  diiiohr. 
22.    Plow.  457.  Sir  Thomas  Wroth' s  Cafe,    and  381.  Sir  Henry  Ne-  ^' 
vi::'s  Cafe.  Hutton,  86. 

Ante,  49«    P«rt.  x8o.    Cro.  Jac,  iS.    Co.  Lir.  233.  V. 

Sir  Gregory  Fcnncr  agatnft  Nicholfon  and  Pasfeild.  c^«  5- 

HiUryTerm^  21.  Jac,  i.     Roll  2 1^. 
CIR  GREGORY  FENNER  brings  a  quare  impedU  againft  Ni-  '^^  TuArmst 
'^  cholfon  and  Pasffild^  and  the  Bi/hop  of  London,  as  ordinary  for  ['hVrf^,",^^^^^ 
the  church  o{  Chelmsford ;  and  (hews,  that  Sir  Thomas  Mildmay  was  c^nft^.l and 
fcilcd,  and  prefented  Pasfeild^  and  let  the  manor  to  which  thead-  avt^Uance,  k 
Towfon  is  appendant  to  the  plaintiff;  and  that  the  church  became  n»^i<cfc  the|>ica 
void  by  thcrcfignationofPai/nW,  by  reafon  whereof  it  belonged  to  ^'"'^^' 
him  to  prefent.  Velv,i55, 

The  Bijhop  pleaded  nothing  but  as  ordinary.  Pasfeild  entitles 
himfclf  to  it  by  prefentation,  as  to  an  advowlon  in  grofs,  and  tra- 
vcrfeth  the  appendency  ;  whereupon  the  plaintiff  takcth  iffue. 
Thc  defendant  Nrtholfon.  plc:idcd  as  parfon  imparfonee  of  the  prefen- 
tation of  the  king  ;  and,  confcffing  the  title  of  5/>  Thomas  Mildmay 
and  the  Icafe  for  years  of  the  manor  made  to  Sir  Gregory  Fenner^  pleads 
over,  that  the  faid  SiR  Thomas  Mildmay  pro  qnadam  tecunia 
fumfftaj  betwixt  him  and  one  John  JoffiUn^  prefented  the  faid  Pas- 
felld^  and  pleaded  theftatute3i.£//2.c.9.  (which  makes  a  prefenta- 
tion upon  iimony,  and  the  inftitdtion  and  induftion  thereupon,  to 
be  void),  and  that  the  king  Ihould  have  the  title  to  prefent:  fo  by 
reafon  of  this  prefentation  made  by  iimony  it  is  void,  and  belonged 
to  x\^t  king  to  prefent ;  who  prefented  the  defendant  Nicholfon,  who  Port.  354. 
was  admitted,  inftituted,  and  indufted ;  and  traverfeth,  that  the 
church  became  void  by  the  reiignation  of  Pasfeild,  prout^  tsfc. 

And  thereupon  it  was  demurred,  and  (hewn  for  caufe,  That  the 
traverfc  was  infufficient  to  traverfe  matter  not  traverfable^  and  that 
this  plea  is  double  (a). 

Henden  argued  at  the  bar  that  this  traverfc  is  ill,  becaufe  the 
prefentment  is  the  principal;  which  being  confeffcd  and  avoided, 
cannot  be  traverfed :  for  the  avoiding  and  travcrfing  make  it  double ; 
and  that  being  fpecially  fliewn  for  caufe  of  demurrer,  and  the  other 
joining  in  the  demurrer,  judgment  ought  to  be  for  the  plaintiff  (i)  : 
alfo  the  pleading  of  the  fimony,  that  "^r^  quddam  pecuma  fummff* 
it  was  agreed,  &c.  and  not  ihewing  for  what  fum,  is  uncertain 
and  ill. 

(«)  By  4*  Jb»  !•  Aim.c.  16.  the  pLdntiff  aod  ^  Com.Dis;  ^7* 

fa  replevlDi  and  the  defendant  in  any  a^Mi,  (  ^)  And .  t .     x .  Leon.  44.  So.     3 .  Mod. 

nay,  with  the  lea^  of  the  Court,  plead  as  319.  Yelv.  151.  x.  Vent.  213.  Lut.1558. 

many  pleit   as  he  Ihall  think  fit.    Vidt  2.  Saund,  5«»    CarUi.  x66. 
ianiEi||57.    ForteT.jsSf    1.  Wilf.iaj, 

But 
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FsKNtft  But  ALL  THE  CouRT  conccived  that  the  plea  wa^  good  ;  for  the 

•r«"'?^       plea  makctli  the  traverfc  but  argumentative  that  he  might  not  rc- 
fA&w^^uu^   "S*^  ?  ^'^^  being  alledgcd  that  the  church  is  void  per  mortem  vel 
rTfigmtlonemy  or  otherwife,  it  ought  to  be  confcfled  or  traverfed,  for 
tliat  is  the  caufe  of  his  prefentment ;  and  the  iflue  ought  to  have 
Wl*  los*  been  Xdk!tn%li  vacavit  per  mortem^  vel  deprivationem  vel  rcjignatloftem  : 

for  the  prelentation>  admiffion,  and  inftitution>  are  but  conducing 
to  tlie  reiignation ;  and  the  resignation  or  avoidance  is  the  chiefeil 
matter.  In  Say's  Cafe  [a)j  there  was  fuch  an  iffuc,^  vacavh  per  mortem ; 
and  in  Hilary  Term^  in  PafchaWs  Cafe  (i),  in  a  quare  imtedit  fimony 
Was  alledged,  and  prefentment  by  the  king  by  reafon  thereof,  &c. ; 
and  traverfeth  the  vacancy  per  morteni :  ana  in  Afwhaelmas  Term^ 
2.  Car.  I.  a  prefentment  for  fimony  was  alledged  to  be  made,  and 
concluded  with  a  traverfc  of  the  vacancy  per  mortem  \  and  fo  are  the 
precedents,  tliat  the  iffue  may  be  entered  upon  the  avoidance^  vl^. 
if  it  be  pleaded  ^rr  mortem^  deprivationem^  vel  rejignat'ioncmy  as  the 
principal  matter  traverfable,  according  to  the  precedents  in  tlie  Bk. 
of  Ent.  485.  490. 511.  Whereupon  judgment  by  confent  was  re- 
iolved  to  be  given  for  the  plai  n  tiff  again  ft  P<7i/J'/7rf,  he  relinquilhing 
his  plea,  and  confcffinc  the  a£iion  ;  and  upon  the  demurrer  judj;- 
ment  fhould  be  given  tor  tlie  defendant :  and  fo  it  was,  and  rclcale 
of  errors  on  both  fides. 

(4}  Dyer,  376.    Co.  Ent*  499.  (£)  1 5.  Jac«  x.  Roll  209 z« 

Cas»  6.  Fothcrby's  Cafe. 

If  the  ordinary,  PROHIBITION  by  Fotherby^  adminiftrator  ofFotherby^  for  fuing 

afctr  he  has  *    in  the  ecclefiaftical  court  againft  him  as  adminiftrator,  to  make 

granted  letters  jiftribution  of  fomc  part  of  the  perfonal  eftate  to  the  fiftcr  and  heir 

tion,*Ubcl  the  °^  ^^^  inteftate  ;  furmifing,  that  by  the  law  of  the  land,  the  adroi- 

admlnlArator  niftration  being  committed  to  the  inteftate's  wife,   the  ordinarv 

tonukedmri.  hath  no  authority  to  intermeddle  with  making  diftribution  of  the 

^utinn  of  the  goods  of  the  inteftate  to  the  children  or  kindred, 

inteftate^scf.  ^  ^  ^,  ,  ^  r^  ^ 

leas  to  his  Serjeant  Henden  and  ^ierjeant  Finch  ftrongly  urged  that 

children  or  kin-  fuch  prohibition  is  not  allowable:  for  when  one  dies  inteftate,  tlie 

^^ftilir^^'^'  ^^"*'  courfc  hath  been  for  the  ordinary,  after  all  debts  paid,  tegive 

Fo^f«nar'  °^^^^  ^^^  ^^^  diftribution  of  one  part  of  the  goods  to  the  wife,,  and 

*      *  ^„  anotlier  part  to  the  children  \  and  if  he  hath  not  any  children,  then 

H«ley,48.68.  to  his  kindred,  ^ 

Allen,  56. 

9.  Co.  39.  b.  B*it  HuTTON,  7«y/;V^  faid.  It  is  not  reafonable,  nor  ftands  with 
J**"- 5»7«  law,  tliat  the  ordinary  fhould  aifume  fuch  a  power :  for  by  the 
pSir  20 1?'  ftatute  of  3 1 .  Edw.  3.  c.  1 1 .  the  ordinaiy  is  compellable  to  comiiii t 
Hob.  83. 19T.  adminiftration  (a)  ;  and  the  adminiftrator  is  only  chargeable,  and 
1,  Lev.  157.  the  ordinary  hath  no  more  to  meddle  with  it;  and  it  would  be 
186. 233. 305.  mifchievous.if  the  ordinary  ftiould  compel  him  to  make  diftribu- 
clnh  Vt^c  ^'^  ^^^"  *  ^^^  peradventure  he  may  be  chargeable  with  aftions  of  debts 
Ray.  '93.^499.  ui^known  after  good  accompt  ;  alfo  the  adminiftrator,  by  the  ad- 
1.  Mod.  an.  miniftration  of  the  goods  committed  to  him,  hath  an  ablolute  in- 
i.PeereWUi.8,  tcreft  in  them,  with  which  the  ordinary  hath  not  to  meddle  :  and 
Strwgc,  91 1,  although  at  the  civil  law  the  adminiftrator  was  accountable,  as  fcr- 
a52.^'  *^  ^^^^  ^°  ^^^  ordinary,  and  might  be  difcharged  by  him,  and  a  re- 
4.  Com.  Dig.  peal  might  have  been  of  the  letters  of  adminiftration  at  the  ordi- 
51*.  nary's  plcafurc,  yet  at  tliis  day,  efpccially  after  the  ftatutc   of 

{*)  By  mandamuiy  Strange,  551.  892, 

21.  Hen.  8. 
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2J.Hen.i.c.  .  thcadminiftration  being  duly  committed  bv  the  ordi-   t«TKEii»i'« 

nary,  cannot  now  be  repealed ;  and  if  there  be  a  fuit  to  nave  it  re-       ^^»'* 

pealoi,  a  prohibition  lies ;  and  divers  prohibitions  in  fuch  cafes  R.  37.  S4t« 

have  been  granted.    As  to  the  cafe  in  queftion)  he  faid,  he  knew 

when  be  was  at  the  bar,  andiince  he  came  to  the  bench,  that  divers 

prohibitions  had  been  granted*  where  the  adminiftrator  was  fued  to 

make  dillribution ;  as  in  CUrk*s  Caje^  ^nAMlcb.  %o.Jac.  i.  R9II 2 196. 

Jaru  Swjift^  adminiftratrix  of  liugh  Swjft^  flie  behig  bound  in  Hed.  ^I« 

an  obligation  of  two  hundred  pounds  to  tlic  ordinary  to  make  true 

adminittration,  exhibit  a  true  inventory,  make  a  perfed  accompt, 

and  to  diftribute  the  furplufage  after  all  debts  and  legacies  paid>  at 

the  appointment  of  the  ordinary ;  and  being  fued  before  Dr.  Seaman^  p^ft.  a«c« 

commiHary  to  the  bifhop  oiGloucefter^  to  make  diftribution,  moved 

tor  a  prohibition  ;  which  was  granted  upon  good  advice  by  award 

of  the  court.     So  hereupon  a  prohibition  was  likewife  granted  \xk 

Tri/u  14.  yac.  X. 

HoBART,  Warberton,  Wincii,  and  Hutton,  rcfolved,  in 
the  Cafe  of  Tooirr  v.  Loan  {a)  ^  that  a  prohibition  (houtd  be  granted 
to  the  delegates  in  an  appeal  of  fuch  ientence  from  the  ordinary, 
for  adjudging  to  make  diftribution  (^),  and  Hilary^  9.  yac.  i. 
Roll  iGeS.  ioriyatts. 

(«}  Hobart,  x^j.  SeealfoLevane^sC&fr.     13.  Car.  s.  c.  xo.     Ray 01.499.     i-  P^era  . 
Poft.  lOi.  Will.  7.     }.  Bac.   Abr.    411.    ^1^.     2^. 

(^)  See  kIm  iUt.  9£  diftrilnittons,  %%,  ic    Car.  ».  c.  3.  f.  35. 

Sydley  agawft  Dr.  Mundford.  CAst7, 

lu  the  Exchequer  Cbamhr* 
pRROR  In  the  exchequer  chamber  of  a  judgment  In  the  king^s  Tutir ai$  for 
*-»  bench.     The  cafe  was.  That  A.  >1///;/^^wy/ brought  trcfpafsfor  "'»•    J^'V- 
three  loads  of  oats  taken  at  T/a/Vi^  20th  5^•/>/.  20.  ^^r .  1.  The  defen-  ^.i^^'^AA^; 
dant  juftifies,  bccaufc  the  place  wii£RE,&cc.  is  parcel  of  a  copyhold  r/p.  T^ln 
in  Tewing^  and  makes  title  to  ity   and  juiliiies  fur  ^/am^^r/^y^/f/.  ^uo  n  du  mum 
The  plaintiff  ihews,  that  long  before  the  time  wH£n%  et  frad'uio  h«wa»parfott 
tempore quoj  t^c.  he  was  parfon  ofTewinf^,  and  that  the  place  where  JJJ^^^'^'J^s  it 
is  within  his  rectory  and  the  titheable  places  thereof;  and  that  the  fufficintly  cc* 
defendant  being  a  copyholder  there,  the  20th  Sept.  20.  Jac.  1.  let  it  tain,ihaogh  ho 
lo  one  Hawkesy  to  have  it  from  year  to  year,  quamdiu  ambabus  par-  ^^*  "^^  ^*^ 
tihus placerit  ;  and  XhvX  Hnwkes  entered,  and  plowed,  lowed,  took  ^»j"^'f *f^^/«" 
the  crop,  and  fet  out  the  faid  oats  for  his  tithes ;  and  the  defendant  fc»^.     ^"^ 
de  injuria  fua  propria  took  the  oats,  pradiila  tempore  y«d,  faff.    The  Anie,  6, 
defendant  maintaining  his   bar  traverfed  the  Icafe;  and  it  was  P0A.80. 195. 
found  for  the  plaintiff,  and  judgment  for  him.  ^  Bulft.  336, 

And  now  the  error  was  affigned,  For  that  he  alledgcd  he  was  JJ^mJ.-'*^  ^^'^^^ 
parfon  tempvn  qufi^  trff.  and  at  the  time  of  the  trefpafs  fuppofed  ac  j^^^^l^. 
dlu  anua^  but  doth  not  lay  that  at  the  time  of  the  fcverance  of  tlie  Burr.  772. 
com  he  was  parfon,  for  itfhall  not  be  intended  without  fhcwing  it,  Cowp.  6Si. 
but  rather  tliat  he  was  parfon  at  the  time  of  the  trcfpals,  and  not  °®"«**  *58* 
at  the  time  of  the  ieverance ;  and  then  he  makes  not  a  fufficient 
title  to  them. 

But  ALL  THE  TusTiCES  AND  Baroks  conccivcd  it  was  well 
enough,  and  (hall  be  intended,  by  all  the  circumftances,  that  he  was 
parfon  at  the  time  of  the  fcverance ;  for  it  is  faid,  **  anteaet  tempore 
m^fim  f  AR«0Nt  ei  adhuc  eji^  i^c. ;"  and  cfpecially  the  defendant 

bavirg 


Dr.  Mcm»- 
roKp. 
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Svptt^  having  admrttcd  that  he  was  parfon,  and  the  faid  tithes  due  to  him, 
^^II^  and  making  traverfe  to  the  leafe,  Which  was  an  idle  traverfe,  and 
therefore  good  caufe  of  demurrer;  and  the  replication  is  good ;  for 
being  pleaded  that  "  Jiu  antea  et  tempore  quo^  fkc/'  he  was  partbn,  it 
Cro.  Jac.  67.  's  certainly  enougli  intended  he  was  {larfon  at  the  time  of  the  fe- 
vcrance,  as  well  as  at  the  time  of  the  taking.  Whereupon  judgment 
was  affirmed,  notwithftanding  the  Y  ear-Book  35.  Hen.6./ol.  48. 
which  was  much  infilled  upon^ 

cai«  s.  The  Earl  of  Lincoln^s  Cafe. 

.        -  In  the  Star  Cbamher. 

Peers  of  the  T\/rEMORANDUM,  That  upon  the  13th  February  162b,  in  the 
realm  in  all  cri.  J-VX  court  of  ftar  chamber,  all  the  juftices  of  both  benches  being 
S'colm*<^^^^  there  (except  Justice  Doderidce),  and  all  the  barons  of  the 
equity  pwt  in  exchequer,  and  a  very  great  aflembly  of  the  lordsi,  viz.  The  Lord 
their  anfwer  Rccpcr,  Lord  Trfeaiiurer,  Lord  Prefident  of  the  Council,  The 
upon  oath}  and  Duke  of  Buckingham^  The  Earl  of  Pembroke,  Lord  Steward,  The 
Z^Z(ks^\^l^  Earl  ofSuffolky  Earl  of  Car  Me,  Earl  of  Holland,  The  Lord  Chan- 
twecn  party  and  ^^^^^^  ^f  Scotland,  Thc  Lordf  Conwey  principal  fecretary,  The  Lord 
parly,  ihey        Carlton^  and  divers  others  of  the  privy  council ; 

fworn  ***  ^  ^'^  ^^'  MOVED,  Whcreas  Sir  Henry  Fmes,  knight,  had  exhibited 

his  bill  in  the  ftar  chamber  againft  the  Earl  of  Lincoln  for  divers 
Hutton,  87.  j.Jq|2  ^^^  other  mifdcmeanors,  and  the  Earl  of  Lincoln  had  taken  a 
i?»*Lc4n!4%  commiffion  forth  to  put  in  his  anfwer  upon  oath  in  the  country,  and 
I'.Saik.  512.  '  he  offered  before  them  his  anfwer  upon  his  honour,  but  would  not 
i.Pcere  wiu.  put  it  in  upon  oath,  bccaufe  he  was  a  peer  of  thc  realm ;  which 
'♦^*  matter  being  now   reported   by  the  commiflioners„  it  was  now 

?'^p^  nJ*'-f^'  nioved  by  the  Kikg*s  Solicitor  to  have  the  refolution  of  thc 

-2*£<|«(#a.  Ad.  ^^  * 

14.  pi.4.         court. 

Mitford'f  Plead-  y^^j  it  was  held  by  ALL  THE  JUSTICES,  who  delivered  their 
'**^'  9*  -  opinions  /Jr;V?/i;«,  that  the  lords,  in  cafes  criminal,  efpecially  where 
the  king  is  party,  ought  to  put  in  their  anfwer  upon  oath  ;  and  in 
all  cafes  where  they  are  to  be  witncfles  between  party  and  party, 
they  ought  to  be  fworn.  And  the  Lord  Keeper  faid,  quod  injudicio 
non  creditur  nlfi  juratis,  and  that  he  had  caufed  precedents  to  be 
fearched,  and  had  found  divers  fince  the  firft  of  queen  Elizabeth, 
wherein  peers  of  the  realm  being  impleaded  in  chancery,  or  ftar 
chamber,  or  court  of  wards,  have  been  always  fworn :  and  he  faid, 
when  a  peer  affirms  any  thing  which  is  not  true  upon  his  honour, 
there  is  not  any  remedy  ;  but  if  he  affirms  that  which  is  falfeupon 
his  oath,  tliere  is  remedy  by  the  5.  Eliz.  c  9.  againft  perjury: 
•wherefore  they  all  resolved  that  the  Earl  0/ Lincoln  ought  to 
be  fworn.  AH  the  lords  and  counfellors  were  of  the  fame  opinion, 
which  they  delivered  /^r/>//OT,  nullo  contradicente,  becaufc  it  is  jura- 
mentum  purgationis,  and  not  promijftonis  :  and  princes  are  fworn  to 
all  their  leagues  and  confederacies,  which  is  called  juramentum  con" 
firmationn ;  neither  is  it  any  diminution  to  the  fajd  earl's  honour 
to  be  fworn  about  that  which  he  would  notfliould  be  put  upon  his 
honour. 


8attoa*s 
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Sutton's  Cafe.  ^^"  9- 

•UTTON,  chancellor  of  the  bifliop  of  Gloucefler^  moved  for  a  The  Court  wia 
•^  prohibition  to  ftay  a  fuit  before  the  commiffioners  ecclefiaftical,  r?.^*"*^  *  ^ 
for  that  articles  were  there  exhibited  againft  him,  becaufe  he  being  a>u|J°n  i^^. 
adivine,  and  havingarefiory  with  cure  of  fouls,  and  never  brought  ckfufticaicouit 
up  in  the  fcience  of  the  civil  or  canon  laws,  and  not  having  any  ag^iinOthecban- 
intelligence  in  them,  took  upon  hin  the  office  of  the  chancellor  of  celtorofa  W- 
ihc  bifliop  of  Gioucffler:  whereas  there  were  divers  canons  and  ^^^^J^^hj^ 
eccleiiaftical  conftitutions,  and  alfo  direfiions  from  the  late  king  hl'^be  (killed  in 
Jamesy  and  from  tlie  king  that  now  is,  that  none  (hould  be  admit-  the  civil  Uw, 
tod  to  have  thofe  offices  of  chancellorfhip  to  a  biihop,  unlefs  he  aithoagh 
were  inftru£led  and  learned  in  the  canon  and  civil  laws,  becaufe  ^^^  '**^**P  '**f 
divers  caufcs  triable  in  the  faid  courts  arc  of  weight ;  and  the  ^S^  fo?Wc! 
judges  there  ought  to  have  knowledge  of  the  laws,  otherwife  they  Ante,  56. 
cannot  adminiiler  right  to  the  king's  fubjedls.  .^^^^^^^ 

Upon  thcfe  articles  Mr.  Sutton  being  examined,  confcfled  that  a.RoU.Ab.%86. 
he  w^as  a  divine,  and  had  a  fpiritual  living,  and  that  the  office  of  ^^^  »»*•  • 
the  chancellorfhip  of  the  bifhop  is  gran  table  for  life,  and  that  fuch  Q^b^' 
a  biihop  of  Ghucefter  had  granted  to  him  the  office  for  his  life,  ^^  Mod^ty. 
which  the  d^n  and  chapter  had  confirmed,  whereby  he  had  a  free-  lUy.  %%. 
hold  therein,  and  ought  to  enjoy  it  during  his  life  ;  and  that  not-  Fios- 190.273* 
withfbnding  this  anfwer  they  intended  to  proceed  againft  him : 
wherefore  he  prayed  to  have  prohibition. 

But  THE  Court  denied  it ;  for  if  he  be  a  perfon  xinfkilful  in 
tiiofe  laws,  and  by  law  ought  not  to  enjoy  it,  they  may  peradven- 
tuic  examine  that :  for  although  a  lay  perfon,  by  his  admiffion  and 
inftitution  to  a  benefice,  hath  a  freehold,  yet  he  may  be  fued  in  the 
fpiritual  court,  and  deprived  for  that  caufe ;  but  if  he  hath  wrong, 
he  may  pcradventure  by  aj/ye  try  it.  Therefore  a  prohibition  was 
denied. 

Memorandum.  casb  10. 


IN  this  Term  Sir  Nicholas  Hyde,  of  the  AftdSc-TmpIe^  was  Htdi  i  . 

•■  made  the  king's  feijeant,  and  by  fpecial  commiffion  direfted  to  cd  Chief  Juftic* 
Sir  James  Ley,  lord  treafurer  of  England  (becaufe  the   Lord  Je^J|J.    ** 
Keeper  was  iick),  being  made  by  writ  Chief  Juflice  of  the  king's  Afice,'$t. 
bench,  he  was  there  fworn  in  the  place  of  Sir  Randolph  Cr^w,  Poll.  ais.  375- 
who  w^  the  VaA,  T^n^  difchargcd  of  his  place. 


Eafior 


Eafter  Term. 

3.  Car.  I.    In  the   Common  Pleas. 
iS/r  Thomas  Richard foo,  X«/.  Chief  Juji ice. 
Sir  Richard  Hutton,  Knt. 
Sir  Francis  Harvey,  Knt.     !•</,. 


con,  JL»t.  -\ 
cy,  Knt.     I    y 

rfnn      ^ff/    J 


5/r  George  Croke, 

&>  Henry  Yelverton,  Knt. 

Sir  Robert  Heath,  Knt.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 

Memorandum,  Caiz  !• 

THE  firft  day  of  this  Term  two  new  fcrjcants  were  made,  viz.  xhe  ceremonlet 
Sir  Robert  Berkley,  of  the  A^Mle  Temtlejznd  Rowley  to  be  oWcm* 
Ward,  of  the  fame  houfe:  they  had  tneir  writs  in  the  on  »  call  of 
vacati3n,  returnable  qulndena  Fafchay  and  appeared  in  chancery  ^^n"^*- 
the  firft  day  of  this  Term ;  and  upon  the  Thurfday  fe'nnight  fol-  Poft.  71, 
lowing,  ALL  THE  JUSTICES  AND  Barons  being  affembled  at 
Scrjeants-Infij  in  Fleet^Jireet^  the  new  ferjeants  came  m  their  party- 
coloured  robes,  with  the  marfhal  and  warden  of  the  Fleet  before 
them,  and  fo  prefented  themfelves  before  the  juftices ;  and  becaufe 
it  was  againft  courfe,  for  they  ought  to  have  come  in  their  robes 
of  brown-tluej  ALIAS  black-coloured^  they  were  fent  back  again. 
Alfo  they  came  into  the  faid  hall,  each  of  them  having  his  fervaiit 
bearing  his  fcarlet  hood^  his  quoif^  and  cap  before  him  ;   but  that 
alfo  being  againft  courfe,  for  every  fervant  ought  immediately  to 
follow,  and  not  precede  his  ferjeant,  they  weredirefted  to  go  back 
again,  and  return  in  their  gowns  of  brown-blue'i  and  then  (without 
aBy  fpecch  made  to  them  by  the  Chief  Juftice,  as  the  ufual  man- 
ner is)  they  recited  their  counts,  and  had  their  writs  read.     They  ^©ft.  85. 
tfireftcd  their  fpecch  to  the  chief  juftice  of  the  common  pleas,  and 
tlicn  went  and  kneeled  down  before  the  two  chief  juftices,  who 
putting  on  their  qu$if$  and  fcarlet  hoeds,   they  then  returned  to 
their  chambers,  and  from  thence  went  in  their  party-coloured  robes 
to  IFeJlminJler^  and  were  each  of  them  prefented  at  the  common 
pleas  by  two  ancient  ferjeants,  and  gave  rings  with  this  infcription, 
*<  Lcgt  Dots  ef  Rex ;"  and  they  made  their  feafts  at  Serjeants-Tm^ 
iVLFleet-Jireet^  ^jwhichthc  Lord  Treafurer,  the  Earl  of  Manchejler^ 
Prcfident  of  the  Council,  and  all  the  Juftices,  Barons,  Serjeants, 
the  King's  CounciJ,  and  prothonotanes  were  prefent,  and  none 
others.    The  faid  Sir  Robert  Berkley  was  the  fame  Term 
fworn  the  king's  fefjeant  ^t  lav. 

The  Cafe  of  Lord  Morlcy  and  fhe  Blflipp  of  Chichefter.       ^^«  '• 

In  the  Star  Chtmher. 

IN  this  Term  all  the  juftices  were  aflimblcd   at  Serjeants -Infiy  If ablll  inequity 
Hpon  a  cafe  referred  out  pf  the  star  chamber  betwixt  Lord  as^n^  t^o dc- 
MorUy  and  the  Bl/hop  of  Chicbefler,  which  was  tlius :  fa^'^fonTcaT 

^  as^nil  one  of  ^hem,  apd  ^fter  $  pardon  of  al)  contem^,  .the  bill  be  uken  off  the  file  and  dlOnUIW  u 
fcandaloin  with  coftt,  tbe  coils  are  difcharfed  by  th^  pirdoQ*    Ante,  9. 47.    Poft.  159* 

Lord 
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1-oiidMo«ley.  Lor  J  Afor  ley  ^nd  Sir  Richard  Afolineux  exhibited  a  bill  in  the 
a^ainfi  ftaf-chamber,  in  Michaelmas  Term^  19.  Jac,  1.  againft  the  BUhop  of 
cTi^hI^^Ik.  Chicheftet  and  James  Hutchinfon,  which  was  fcandalous,  and  a  libel 
againft  the  bilhop.  In  the  21.  Jac.  i.  came  the  general  pardon, 
Cte^iJ!  wherein  all  offences  (not  trcaion)  were  pardoned.  Afterwards  in 
^'Rofl^Abr!  the  22.  Jac.  I.  there  was  a  motion  in  the  faid  court  for  the  bilhop, 
j'78.  304.  '  that  the  bill  againft  him  being  fcandalous  might  be  taken  off  tliC 
Yclv.  99.  file  ;  whereupon  it  was  ordered  accordingly,  unlefs  caufc  were 
*•  Hawk,  P.  C.  fhewn  before  fuch  a  day  :  when  no  caufe  being  Ihewn,  it  was  or- 
^5**  dered  to  be  taken  off  the  file,  and  the  plaintiflF  to  be  fined  one  hun- 

dred pounds  to  the  king  ;  and  one  hundred  pounds  ^araages^erc 
given  to  the  bifhop.   - 

The  plaintiff  now  prayed  to  have  benefit  of  the  pardon,  and  to 
be  di (charged  of  cofts  to  the  party;  and  thereupon  cited  the  cafe 
of  Beverley  v.  Poyer  (a)^  where,  upon  fuch  bill,  fine  being  given  to 
the  king  againft  the  one  defendant,  and  the  other  difmiflcd,  an^ 
fine  againft  the  plaintiff,  and  damages  of  500  marks  affeffed  to  the 
defendant  againft  the  plaintiff,  becaufc  the  bill  was  fcandalous  and 
a  libel  as  againft  him,  although  the  bill  was  before  tlie  geneial 
pardon,  and  the  fentence  after,  yet  it  was  refolved  by  advice  of  all 
the  jufticcs,  that  the  pardon  (hall  relate  and  difchargc  the  plaintiff  *s 
t)ffence,  and  tliat  the  fentence  againft  him,  for  the  fine  and  cofls, 
was  taken  away,  becaufe  it  was  not  a  bill  depending;  juoad  the  faid 
defendant  againft  the  plaintiff;  hut  ouoad  the  other  dfefendant  tlie 
-fentence  was  good,  being  for  an  offence  whereof  the  bill  is  de- 
pending, which  is  excepted  within  the  pardon  ;  therefore  the  fine 
was  well  aflefled  as  to  him  ^  but  qucaJ  the  fine  againft  the  plaintiff, 
tlie  pardon  t^es  hold  and  remitteth  it. 

80  here  it  was  resolved,  that  the  fine  and  cofts  arc  difchargcd 
by  reafon  of  the  pardon,  and  that  there  is  not  any  difference  betwixt 
this  and  Beverley* s  Cafe^  although  that  day  was  here  given  to  fhew 
caufe  ;  for  he  hath  not  any  means  to  plead  the  pardon.  Wherefore 
they  all  refolved,  tliat  this  general  pardon  intervening  betwixt  the 
bill  and  the  fentence  for  the  fine  and  cofts,  the  plaintiff  ought  tq 
be  difcharged  of  the  faid  fine  and  cofts  by  reafon  ithercof. 

(tf)  Hutcon,  79, 

^""^  ^'  Langham  againft  the  Wife  of  John  Bewett. 

Vpon  a&fl*.  cor,  y  JPON  an  habeas  corpus  to  London  to  ren^ove  tlie  body  cum  caufi 
[Tc'SdanV  ^f  ^^^  ^^'^^^  °^  Bewett,  it  was  returned,  that  an  aaion  of  debt 

was  detained  was  brought  againft  her  and  her  hufband  in  London^  as  ^feme  JoU 
for  debt  as  a  merchant y  for  wares  bought  by  the  faid  wife,  wherein  the  hufl»nd 
jemtfoU  mer.  jg  only  named  for  conformity,  and  hy  the  cufiom  the  cxccutioi? 
tbMnu  the  Court  fljould  be  only  againft  her.  Upon  tlus  returned  before  the  Lord 
tHnnrevidanM  RicHARDsON,  he  took  bail  de  bfne  ejfcy  becaufc  it  was  affirmed 
that  fhtwas  not  that  t\it  feme  merchandized  only  for  her  hufband  in  buying  wines 
Jucb  a  trader,  (her  hufband  being  a  vintner) ;  in  which  cafe  it  feemcth  fhe  is  out 
in  order  to  ad-  ^f  ^^e  ciiftom,  and  fo  ought  not  to  be  charged.  And  it  was  moved 
H'l  /-L'ltti  to  have  the  direftion  of  the  Court  what  Ihould  be  done,  for  the 
feme  contmued  in  pnion« 

Moor,  135.         ^  •^ 

HeU.  9.    Mod.  Rep.  26*    3.  Bvn:.  1576.  177^.     i.  Coio.  Dig.  544.    4.  TmoRep.  3611 

The 
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The  ojftom  of  London  was  read,  **  That  a  feme  fole  merchant  is     l.iiii«iiAii 
*' where  the  feme  trades  by  hcrfelf  in  one  trade,  with  wliich  her        'gj*^ 
•*  hufcand  doth  not  meddle,  and  buys  and  fells  in  that  trade,"  there   ^J^^J" . 
thcfetne  (hall  be  fued^  &nd  the  bufband  named  only  for  conformity; 
and  if  judgment  be  given  ag^inft  him,  execution  Ih^U  be  only 
againft  the  feme. 

Richardson  and  YelvertOn  conceived,  that  fhf  iliould  be 
difcharged  ;  for  when  it  appears  by  examination  that  (he  ufed  the  J*"*'-  ^^'  ^9* 
trade  which  her  hufband  ufed,  (he  in  law  is  but  fervant  to  her  huf-  *ij^"*  ^^^ 
band,  and  the  wares  coming  to  his  ufe,  he,  by  intendment,  is  to  hp 
fued:  and  this  cafe  is  out  of  the  cuilom  ;  for  it  feemeth  this  cuf-? 
torn  irttendcth  only  where  the  feme  ufetb  one  trade,  and  the  buf- 
band another,  and  doth  not  meddle  with  his  wife's  trade,  nor  the 
wife  with  the  hufband's  ;  but  when  Ihe  deab  in  her  huibaixd'^ 
tradei  and  in  none  other,  it  fliall  be  accounted  her  hufband 's  tradc^ 
and  then  the  hufband  ought  tp  be  fued,  and  i^ot  the  wife. 

But  HuTTON,  Harvey,  and  Myself  were  qf  another  opinion, 

forafn:)ach  as  the  writ  had  returned,  that  (he  was  fued  in  London  2^ 
zfeme/oie  merchant^  according  to  the  cuftom  of  l^on^on  ;  and  there- 
fore t&is  is  fuch  an  aAion  and  caufe  wherewith  |liis  court  ought 
pot  to  meddle,  nor  take  cognizance,  nor  can  give  |h^  party  relief^ 
although  he  hath  good  caufe  of  fuit :  for  in  London  they  are  judgps 
of  their  own  cufloras,  and  by  intendment  will  procvcd  in  their 
courts  there  according  to  their  cuftons,  and  not  oth^rwifej  and 
therefore  we  ought  not  to  take  away  their  privileges^  nor  remove 
the  adion  out  of  that  courtj  where  we  cannot  give  reipedy  in  this ; 
and  it  is  a  foreign  fiirmife,  that  it  appears  not  in  the  ^etu^n  the 
fans  ufed  the  fa^ne  trade  h^r  hufband  ufed. 

Alfo  they  conceived,  allhotigh  fhe  ufed  the  fame  trade  that  her  A  ^'fe  m«y 
hufband  at  anv  time  ufed,  as  in  this  cafe  is  pretended,  yet  bcc^ufb  ^T'^^^'T^ 
at  that  time  of' the  contract  ras  ws^  affirmed)  the  hufband  di4  not  g^f  „  J^ 
meddle  with  the  trade,  but  iiie  only  ufed  it,  ancf  the  hufbai^d  ^^.7^  tr^idtr. 
then  in  the  king's  fervice  beyond  ftas  as  a  fqldier  (tf),  and  althoughi     TcrmReiu 
he  now  returned  bare  and  needy,  yet  as  he  did  not  meddle  with  thd  l\i 
trade  (as  was  affirmed  by  oath),  and  thefc  contracts  were  made  in, 
his  abfence  (as  was  likewife  teftified  by  oath),   it  is  no  reafon  to, 
accept  bail  inhere  an  afkion  cannot  be  grounded  upon  that  con-* 
tra£t  in  tliis  court,  but  to  remand  the  caufe,  according  to  mt 
YeaH-Books  of  I.  Edw.  4.  pL  6.    35.  Hen. 6.  //.  28.    9.  Edw^j^l 
fl,  35.      2U  Hen.  7.  pL  18, 

Afterwards  it  was  agreed  and  cox^pou|lded,  9n4  nothing  done. 

Vido  Afuh,  '29.  Hen.  6.  Roll  344.  Geppings  v.  Harding  (h).  This 
cafe  pleaded,  and  ifTue  takenn  Whether  fhe  wer^  ^ftme/ole  mercbam 
in  trefpafs  for  soods  taken  by  ht\  delivery  ?  and  found  for  the 
plaintiff,  th^t  fbc  was  not  a  ffme/ok  merchant :  (o  that  ^verf/em 
f9lt  who  trades  in  Lwdtn  is  na|  ^  meichant. 

(«)  t.  loft.  713.     3.  Pcfre  Will.  )7.      where  it  !t  fud  that  this  eafe  i$  not  to  be 
(0  S«  I.  Bi.  Rep^57i.    3.  Borr.  177S.    found  to  the  Ycy*Ietla.  ^Coou  Di(.5^ 


^RO.  f  4R^  F  March 
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Ca«i4.  March  agah/i  Culpepper  and  Anne  his  Wife, 

Hi/arj  Term,  2.  Car,  !•    Ra/l 
In  an  afumpfi      A  SSUMPSIT.    Whereas  one  Hugh  GpdJardwzs  indebted  to  the 
th-finbTMlln-  plaintiff  in  107I.  for  wares  fold  to  hiin  by  the  plaintiff,  and 

tiff  woulVlubf  ^i^^  inteftate,  the  faid  107I.  being  due,  and  not  paid,  and  admini- 
mit  his  accounts  flration  committed  to  the  wi^'c  of  the  defendant,  for  which  lO'/l, 
u  ^  -F.  ih»  theplaintiff  intended  to  fue  the  faid  wife  as  adminiftratrix ;  but 
^'^^'^mwh""  *^  hufband  of  the  faid  Anne,  dumjolafuit,  dcfiring  to  know  the 
S)ouW  bc"found  ^^"^  ^^^^  which  thc  faid  Hugh^  her  former  hufband,  at  the  time  of 
due  from  his  his  dtath  owed  to  theplaintiff,  thc  30th  July^  1.  Car.  1.  required 
wfe««awrix  the  plaintiff,  qucd  quidem  WiLi.iHEL|tfus  Whiteman,  Egidius 
of  her  former  .  DiGGS,  et  Huco  OvfZKy/upcr^iderent  comfotum  betwixt  the  plain- 
Ko^rfor*he  ^'^  ^^^  the  intcflate  of  and  concerning  the  faid  wares  fold,  &c.  ut 
fubmlffion  of  /w^*"  certitudi/tem  cognofceret ;  whereto  thc  plaintiff  affcntcd  :  and 
the  accounts  to  then  they  finding,  fuper  vifum  compoti^  that  the  faid  Hugh  the  intcf* 
infpeaionof  the  tate,  at  the  time  of  his  death,  was  indebted  to  the  plaintiff  in  the 
arbitrator  is  faid  fum  of  107I.  gave  notice  thereof  to  thc  defendant  y/wir  thc 
fidcration.*^**"'  fame  day,  &c. ;  and  the  faid  Anne  knowing  that  thc  inteftate  at  thc 
s  C  Heti  ^^"^^  of  his  death  was  indebted  to  thc  plaintiff  in  thc  faid  fum,  thc 
%,  IX.  ^  ^' '  ^^'^  Anne,  dum  Jala  fulty  in  confideration  of  the  premifes,  adxunc  n 
Cro.  £112.67.  i^idem^  SCILICET,  the  faid  30th  Jw/y,  i.CVtt.  i.  promifed  thcplain- 
150.  tiff  to  pay  to  him  thc  faid  107I.  in  this  manner,  vi%.  part  thereof 

I.  Bac.Ab.170,  before  the  end  oi  Mkhaelmas  Term  then  next  enfuing,  and  the  rc- 
».^TcrinRep.  ^^"^  within  rcafonablc  time  after  ;  and  alledges  in  fa6l,  that  thc 
^L^  faid  Michaelmai  Term  began  at  Readlrgy  and  ended  fuch  a  day,  and 

that  neither  the  faid  Anne,  dumfolajuit,  nor  thc  hufband  and  wife 
during  the  ^verturey  had  paid  the  faid  107I.  or  any  part  tliereof. 

The  defendant  pleaded  to  iffue ;  and  it  was  found  for  thc  plain-- 
tiff:  and  alledgcd  in  arrefl  of  judgment,  that  here  is  not  any  fuffi- 
cicnt  confideration  fhewn  to  ground  the  aftion  ;  for  there  is  not 
any  matter  of  profit  or  advantage  to  the  defendant,  nor  any  matter 
of  charge  or  trouble  to  the  plaintiff,  and  without  one  of  them  there 
is  not  any  confideration  to  cliarge  the  defendant,  and  to  make  him 
Jiable  to  pay  it  out  of  his  own  proper  goods ;  for  thc  promife  of 
the  wife,  JUim  Jolafuity  Ihall  not  tie  him  without  valuable  confi- 
deration. 

^atLoRD  Richardson,  Hutton,  Harvev,  and  Yilver- 
TON  conceived,  he  did  a  thing  at  her  requefl  which  he  needed  not, 
nriz.  fhew  bis  accompts  to  her  three  friends  appointed  by  her; 

Foil.  w.  160.  "^^5^^^  ^*  *  trouble  to  him,  and  more  than  he  needed  to  have  done. 

»7J-  409»  '^^^  *^  fcerocth  thc  confideration  is  fufficient,  and  thc  breach  of  pro- 
mife made  thereupon  juft  caufe  of  fuit,  efpecially  fhe  proroifingto 
pay  at  two  days ;  which  implies  that  in  the  interim  the  plaintiff 
ihould  forbear  his  fait ;  which  being  found  by  verdi<9:,  is  a  good 
confideratioii*    And  theredj^on  the  plaintiff  had  judgment.    . 


Memorandum. 
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Memorandum.  ^     0**15* 

AFTER  the  end  of  this  Term,  two  otlicr  new  fcrjcanls  were  a  c«ii  of  fer* 
made,  v/a.  Aliff,  of  Lincoln  i-inn,  and  Robert  Callice,  J«»n«« 
of  Gra/s'iPtn.     Their  writs  were  returnable  tns  feptimnnas  Pas- 
CHJE ;  they  appeared  in  chancery  quaru  dii  poft  the  fame  return ; 
kept  their  fcafts  at  Serjfant'hm  m  Fleet-ftreet ;  obferyed  the  fam^  ^^   . 
form  in  their  prefentation  as  was  before ;  and  javc  rings,  quorum 
itfcripttc/uirj  •*  REGIS  oracula  r^Gfis/' 

The  Soldier's  Cafe,  Ca*»  «•. 

'THIS  Cafe,  by  his  majefty's  command,  was  propounded  to  all  Afojdicr  r«- 
^    the  judges  to  be  by  them  refolved ;  Whereas  one  who  had  ^'^'^^*  ^^^  ***- 
received  prcfs-moncy  to  ferve  the  king  in  his  wars,  was  enrolled,  ^jj^^^^^ 
had  taken  pay,  and  was  delivered  amongil  the  other  foldiers  to  j,  icadm/him 
A  coWDUCTOR  to  be  brought  to  the  fea-fide,  did  afterward  with-  to  the  fca-fide, 
draw  himfelf,  and  ran  away  without  licence :  Whether  this  de-  »» iroy«y  ^f  fe- 
partuK  be  felony.  &c.?  .t^ib'lV 

Upon  conference  and  debate  hereof,  it  was  conceived  by  Hut-  torn  siMk^^ 
TON*,  Yelverton,  and  Myself,  That  it  was  not  felony,  cither  «*«pa«u  c.n 
by  ihe  ftatutes  of  7.  Hen,  7.  c.  i    or  by  3.  Hot.  8.  c.  i.  which  [^^/*Y'''™ 
are  the  fole  material  ilatutcs  to  this  point ;  as  it  is  refolved  6.  Co.  27.  iony''^rt*r#v 
the  Cafe  of  Soldier t^  that  thofe  ftatutes  mention  only  departure  from  the  public  (tr* 
their  captain,  who  is  a  fpecial  named  perlbn,  and  of  fpecial  note  ▼ice  ^d  good 
and  place,  and  the  foldier  who  departs  ought  to  be  delivered  to  him  ®'  **^  '^*"' 
as  his  captain,  and  he  ought  to  bj  a  captain  in  war  ;  and  a  con-  be'c«>n*fider«d*^ 
rrcTOR  is  fuch  a  perfon  only  who  is  hired  to  guide  them  in  the  in  thi,  cafe  a» 
way,  or  part  of  the  way,  to  their  captain ;  and  fuch  conductors  ca/»#«rif. 
art  new  officers,  for  in  ancient  time  foldiers  were  taken    and  S.C.  Hutt.  f34« 
preflcd  bv  the  captains  themfelvcs  :  therefore  this  not  being  a  de-  C<>«  L»«.  7K 
firture  from  his  captain,  is  not  felony.  3-  ^"*t.  t6. 

But  it  was  refolved  by  Hide  and  Richardson,  Chief  Juftices^  4.BK!Abr.65:i« 
Walter,  Chief  Baron^  Doderidgk,  Hawvey,  Jones,  and 
Whitlock,  Ju.tices^  and  Denham  and  Trevor,  Barons  of  tht 
Exchequer^  That  fuch  departure  without  licence  from  his  con- 
duftor  was  felony  :  for  they  held,  that  a  conduAor  is  a  captain 
within  the  intention  and  meaning  of  the  ftatutes  of  7.  Hen  7.  c.  I. 
h,  3. /fir/f.  8.  c.  I.  which  ftatutes,  although  they  be  penal,  yet 
being  made  for  the  pubhc  fervice  and  good  of  the  king  and  realm,, 
may  very  well  be  taken  liberally  according  to  the  intent  of  the 
makers;  for  a  captain  is  but  aconduAor,  leader,  or  chieftain,  and 
fo  is  a  condu£tor,  for  he  is  one  to  command  and  lead  them  the  way  ^ 

they  are  tc^go  ;  and  the  ftatute  of  7.  Hen.  7.  c.  i.  doth  not  fpeak 
cf  captains,  but  of  lieutenants,  which  in  common  acceptation  is 
fomewhat  more  than  a  captain,  and  yet  no  doubt  but  a  captain  is 
within  the  faid  ftatute  ;  and  by  the  lame  reafon  a  conduftor,  who 
is  fomewhat  lefs  than  a  captain,  may  be  a  captain  within  the 
ftatute  of  3.  Hen.  8.  c.  i.  which  fpeaks  of  captains  and  petty  cap- 
tains, and  a  conduftor  is  a  petty  captain  :  condu^or  dicitur  a  condu-^ 
cfndoj  which  is  to  hire  or  prefs,  or  to  guide,  direft,  or  go  a'ong 
together  in  the  way  j  and  conduHores  militum  are  proffers  of  foldiers ; 

F  a  therefor* 
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therefore  a  condudor  is  a  captain  within  thefe  ftatut^,  and  a  d&- 
(#)  See  fAm  partnit  from  him  without  hcencc  is  felony  {a). 
ifcttoo/  Aa«  Another  point  was  moved.  How  and  before  whom  this  fe-r 
lony  Ihouid  be  tried  ?  becanfe  it  is  a  new  law  which  makes  a  new 
felony,  and  it  appoints,  that  it  ought  to  be  tritd  before  the  juftices 
of  peace  at  their  feflions.  Whereupon  a  doubt  arofe,  Whether 
juftices  of  affife,  and  jullices  of  $ftr  and  terminer^  may  by  their  com- 
miilion  try  it  or  not  ?  And  herein  was  not  any  reiolution  given ; 
but  the  g^reater  opinion  was,  that  the  juftices  of  oyer  and  termvur 
may  try  it  by  their  commiifion/ 


Trinity 
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3.  Car.  1.     In  the  Common  Picas. 
Sir  Thomas  Richardfon,  £ja.  Chief  Jufikt. 

Sir  Richard  Hutton,  Knt. 

Sir  Francis  Harvey  >  Knt.  I  ^g. 

Sir  George  Croke,  Knt.  f  "^^  ^^^^ 

Sir  Henry  Yclvcrton,  Knt.  J 

Sir  Robert  Heath,  Knt.  Attorney  Gemr^U 
Sir  Richard  Sheldon,  Knt.  Solicits  Gtmralp 


Wilcocks  againft  Br^dclK 


CASf  t. 


PROHIBITION  by  init^cks  againft  Jam  BradeU,  the  wife  of  Xht  wife  and 

*  John  Braiell^   principal  of  ^t.  Maty  Hall  in   Oxford^   and  daughter  of  4 
Chnft'ian^  the  daughter  ot  the  faid  %A«  Bradelly  to  ftay  their  fuits  t^'^.'t^ *  ^' 
in  the  vice-chancellor's  court  of  Oxford^  for  that  ^^^^^—J^ne^^^^^^^ 
Bradill  had  libelled  againft  him  in  the  vice-chancellor's  court  of  ooun  of  (he 
Ojfford  for  calling  her  **  tawd*^  and  **  old  bawd^^*  which  is  termed  riee-cbaneeilor 
the  adion  of  injury ; — and  Chriftian  for  thefe  words,  «« fcurvy  ***^  ^^  •^-•Jt 
"  vjhore''  at)d  ^^jade;'  and  that  he  did  fttike  her.— For  flaying  of]^^^'"'*'^ 
thefe  fuits,  fcntence  being  given  againft   him  In  both,  IVikocks  remedy  %^^ 
prays  to  have  feveral  prohibitions.  him  in  any 

And  now  the  agent  for  the  univcrfity  moved  for  a  confultation,  Sl^f^^JI^**^ 
and  fhewed  the  charters  of  the  univerfity  of  the  14.  Rich,  2,  and  .cannoTdifdaiin 
the  14.  Hen.  8.  whereby  is  granted  to  them,  that  they  may  inquire  this  ^nviiegt. 
of  all  trefpafles»  injuries,  and  of  all  pleas  and  quarrels,  and  of  all  ^'^  P^^  <?• 
other  crimes  and  matters  (except  pleas  of  frank  tenement),  where  Year.Book, 
afcholaror  their  fcrvants  or  minifters  •* /ir«/  una  partium^  et  cog*'  8..V/ii.4.pi.xo. 
**  futlonem  ct  corrc^lionem  inde  habend.  fectmdum  eorumjlatuta  vel  con*  **  j"'*"  54*» 
*^  fuetudines^  vel  fecundum  le^em  regni  nojlri  Akgli^,  ad  voluntaUf/t  Hetteyxr^* 
**  cancetl'iril ;  ha  quod  juftictarii  di  banco  regis Jivi  de  communi  banco^  Jcnk.Cem.  1, 
**  vel  jufticiat'ii  de  ajjifis^  nonfe  intromittant.    StJiiidimjujUcinrii  in*  pi.  88. 
**  ^nrercy  feu  aliqualiter  cognofcere^  feu  intromiitere  ferftrinxerint^  tunc  ***«^««.  J  89. 
**  fuper  certificutionem^  notificutionem^  feu  fignificattonem  concellarii  um*  Codb2?^' 
"  verjiiutis  feu  ejus  commrffarih  inquijltionem  feu  cognitionem  hujufm^di  if*Kt  ^om!'* 
^^ fuprrfedeanU  nee pt,rtes  ad  rcfpondendum  coram' its ponant^  fed  fats  Uw,  33. 
**  ilia  eorrtm  cftncelldrio  feu  comminfitrio  fuo  folummodo  caftigatut  et  ftn  *•  ^^*  ajyni. 

*  moiur  in  forma  fraditla ;"  and  that  thefc  charters  were  con&iiied  *'^  Jjf  ^ 
by  aa  of  parliament,  13.  Eli%.  c.  79.  (and  fo  were  recited  verbatim  i^wiStl't"^ ' 
in  »he  aft)  :  and  becaufe  IVilcocks  was  a  fchoiar  and  roafter  of  arts  ifob.87'. 

of  the  faid  univerfity,  it  was  prayed  that  the  caufe  might  be  re*  i.Bi.c\  jDimv.il. 
ffiandcd.  3.  Bl,  Com.  14, 

It  was  much  debated  at  the  bar  and  bench,  for  that  the  parties  Wood*t  lott. 
plaintiffs    were  women,  who    were  not  any  perfons  privileged  5««. 
thcre^  and  the  defendant  who  is  the  fchoiar  doth  not  deiire  that  S'B«c.Abr.$jil, 
privilege,  but  would  oppofe  it,  and  prayeth  thefe  prohibitions,      ^'y^'^"' 
SM.810     a.  WiIC4o€.    5.Com.Di|.  6u,    B.1UU.S4Z.    5.  Bac.  Abr.  |t7. 

F  3  But 


Baadell. 


Trinity  Term,  3.  Cat.  t.    In  C.  B. 

But  THE  Court  agreed,  forafnmch  as  the  charters  arc,  that 
the  univcrlity  Ihall  have  cognizance  of  thole  pleas  where  "  ma 
**  pars^^Jcfrolmis;**  artd  fo  the  plaintiffs  being  thereby  inforced 
t'o  fuc  thctr;  therefore  the  caufe  mould  be  remanded. 


CaSI  3. 

An  attorney 
Itnick  off  the 
roll  and  impri- 
foned  for  fuing 
a  capiat  in  debt 
Without  an 
origii$af. 

2.  Inrt.  215. 
Litt.  Rep   46, 
4.  Inft.  10 1. 
Moor)  S9i. 

X .  Brown.  44.. 
9ti.  P.  Reg.  %, 
l.Bac.Abr.i^i. 

3.  Term  Rep. 

•75- 
Cuwp.   819. 

If  an  attorney 
falfify  or  forge 
a  writ,  he  (hill 
be  (\ruck  o([ 
tlie  roll  and 
fined. 

Cro.  Jae.   694. . 

4.  Mod.  367. 
1.  Burr.  30* 


Cask  3. 

jf  fuare  tmfeJil 
may  be  amend- 
ed before  ap- 
pearance, by 
the  oririn.l  in- 
flruAions  given 
by  the  plain* 
tiff*s  attorney 
to  the  curfitor. 

2. Roll  Abr.198. 
%•  Co.  1 59. 
ft.  Vent.  46. 
X .  Lev.  2. 
Barnes,  4.   tx. 
x6.  a;. 
X.  Cool.  big. 

317- 

1.  Bac.Abr.97. 

1.  Hawk.  K  C. 

Cowp.  P4t. 
Dougl.  115, 
«3S'  37?' 


Jccome's  Cafe. 


M™i 


ORANDUM  this  Tertn.  Becaufc  one  Jerome,  an  attorney, 
had  prof(5Cured  three,  feveral  aftions  of  debt,  every  one  of 
them  being  above  the  fum  of  forty  pourtdj^  and  fo  finable  to  the 
king  ;  dud  procured  judgments  to  be  entered  upon  tliem^  no  ori- 
ginal writs  being  fued  forth,  he  himfelf  having  received  the 
charges  fotfuing  the  origii\als>  a?  well  for  the  Jinc  to  the  king  as 
for  the  faid  writs  (as  he  himfelf  confefled  upon  his  examination) ; 
and  becaufe  it  was  done  voluntarily,  ia  deceit  of  the  king  for  his 
fines,  and  againft  his  oath  as  attornev  that  he  fliould  not  praftile 
any  deceit,  it  was  ordered,  that  he  mould  be,  put  out  of  the  roll 
of  attornies,  and  be  call  over  the  bar  and  committed  to  the  Fleet  \ 
but  no  fine  was  impofcd  upon  him,  quia  pauper ;  and  in  The 
Year-Book,  20.  Hen.  6.  foL  37.  there  is  the  like  judgment :  and 
it  was  forthwith  put  in  execution  accordingly. 
X.  Com.  Dig.  447,  44S.      Dougl.  114.  ' 

A  PRECEDENT  was  flicwn,  which  was entered  in  the  roll  30.  J?//z. 
that  one  OJbaJlon^  an  attorney,  for  fallifying  and  forging  a  writ  of 
capias^  was  ordered  f  be  put  out  of  the  rOll,  and  call  over  the  bar, 
and  fined  five  pounds,  and  fworn  never  to  pradife after  as  attorney, 
and  to  be  brought  to  the  king's  bench  bar  and  exchequer,  that 
knowledge  might  be  taken  of  him  that  he  w^as  not  to  praftife  any 
longer  as  attorney  in  thofe  courts. 
2.  Burr.  797.      I.  Com.  Oig.  447.     2.  Hawk.  219. 

See  St.  ff^ifi,  I.   3.  Edw.  t.  c.  29.   and  3.  Jac.  i.  c.  7.  xi.  Geo,  x.  c.  29. 

Turner  againji  Palmer. 

/^UARE  IMPEDIT  ad  pra^fentandum  ad  ecclejiamde  WattoN; 
^^<^and  before  appearance  of  tlie  defendant  it  was  moved,  that 
the  writ  might  be  amended,  for  his  title  of  prefentation  is  to  the 
vicaragt  of  the  faid  church,  and  not  to  l\\c  jparfonage.  And  becaufe 
it  was  in  a  writ  original,  and  in  point  of  lubilance,  the  Court 
much  doubled  whether  it  ihould  be  amended ;  for  it  is  clear  tlie 
writ  was  miftaken  ;  for  the  words  **  ad  prafentandum  ad  ecclejiam* 
always  intend  right  oiadvifwfon  of  the  parfonage^  but  when  the  title 
is  to  the  vicarage  only,  there  is  a  fpecial  writ  ad  prafentandum  ad 
vicariam^  Fit.  Nat.  Brev.  32.  bf  Dyer^  323.  But  becaufe  Gay, 
the  attorney^  gave  a  note  to  the  curfitor  of  the  chancery  to  draw  a 
writ  ad  prttfentandum  ad  vicariam  ecckjia  de  Wat  ton,  and  becaufc 
it  is  a  peremptbry  aftion  in  a  quare  impedit^  the  fix  months  being 
paft,  the  party  being  a  purchafer  of  the  advowfon,  and  that  mif- 
prilion  happening  by  the  fault  of  the  clerk,  who  did  not  purfue 
his  niafier*$  direftion,  it  was  ordered  that  it  fliould  be  amended; 
and  the  curfitor,  being  prcfent  in  court,  was  appointed  to  amend 
it. 


I,   Term  Rcf.  7 J 4.      3.  Term  Rep.  549.  749. 


Whiteacrss 


TriDlty  Term,  3.  Car.  t.    In  C.  B*  7$ 

Whitcacres  tff  J/w// Hamkinfon,  Cas«4., 

Hilary  Term»  2.  Car.  1.     Roll 

T^EB'r  upon  an  obligation  with  condition  to  pay  a  hundred  jf  one  obfigor 
^  pounds.     The  defendant  pleads,  That  one  J^hn  ff^o$Jcociw^s  be  in  ekecotSoft 
bound  with  him  jointly  and  fcverally  in  the  faid  bond,  and  that  J"^^^j^^ 
the  plaintiff  recovered  againft  him^  and  had  him  in  execution  upon  gj^-^^  ',*J^  ^^^ 
a  coplas  ad  fatisfadendumy  and  that  fuch  a  ^tiiS  liberi  isf  votunimriH  iigee  nuy  foe 
pcnnitted  him  to  go  at  large ;  it  hoc^  .iic.  the  other  obU* 

It  was  hereupon  demurred.  S^flnrhThit 

And  being  moved,  it  was,  without  argument,  adjudged  for  the  remedy  igiunt 
plaintiff;  for  an  execution  againft  one  is  no  bar  but  that  he  may  j!^^^' 
foe  the  other;  for  execution  without  fa  tisfaft  ion  is  not  any  bar:  \^l^^^  *^^' 
and  although  he  efcaped  by  the  voluntary  permiflion  of  the  mcriff,     ^^^  ^^  ^^ 
as  is  plead^^  fo  as  the  plamtiff  is  entitled  to  an  adion  againft  the  Hobau,  60. 
Ihcriff,  yet  that  fhall  not  deprive  him  of  his  remedy  againft  the  C:a.i:Ux.478. 
other  obligor ;  but  if  he  had  pleaded,  that  the  fhcriff  fuffercd  him  $55-  573.  ^s©* 
to  go  at  large  by  the  licence  or  command  of  the  plaintiff,  it  had  ^''^^'  J^«- *«• 
been  a  difcharge,  and  might  have  been  pleaded  in  bar.  Moor,^45^. 

I.  Com.  Dig.  115.     3.  Com.  Pl{.  3 lo. 

Thorowgood  and  Jaques  againft  Collins*  Case  5. 

npRESPASS.    Upon  demurrer  the  cafe  was.  That  one  Dohfon  a  dcrife  to  two 
*•    deviied  the  land  in  queftion  to  the  two  plaintiffs,  and  to  four  »«<*  thar  htir^ 
other  perfons,  habendum  to  them,  their  heirs  and  affigns,  in  per-  ^^fi**^^'* 
petuttm^  it  quid  earum  omnes  haberent  aqualem  et  confimtlem  partem  ^  WMnti^ntm^ 
Amglice,  ^*part  and  part-like^and  every  of  them  to  have  as  much  mm,  and  not  * 
•*  as  the  other."    Tlie  queftion  was,  Whether  this  were  a  joint-  ajmmteftau. 
tenancy  or  tenancy  in  common  ?    The  defendant  claimed  by  de-  Hciiey,  «9. 
vifc  under  one  of  the  devifees.— And,  without  argument,  it  was  Dyer,  a5. 32$. 
adjudged,  that  by  reafon  of  thefe  words,  "part  and  part-like,^  Cro*?li'^*  **' 
and  being  devifed  "to  them,  their  heirs  and  affigns,"  and  being  in  Croi  Ifii/jjo. 
a  will,  it  was  a  tenancy  in  common,  and  not  a  joint-tenancy,  and  441'.  696! 
that  the  defendant  had  good^itle.  Wherefore  it  was  adjudged  for  »•  *-«»•  «<«• 
the  defendant.  3-C0.j9.fc. 

Woor,  594. 
s.Roil.  S9.    ft.  And.  17.     3.  Com.  Dig. ';4.    s.Atk.  441.     x.Vczey,  165.     3.  Burr.  1881.  %%^$. 
See  the  Cafe  of  Fillier  v.  Wig;,  i.  Peere  Wms.  14.  and  3.  Bac.  Abr.  196,     Cowp.  35s.  657.     t .  Temi 

Eve  againft  Wright.  Casi«, 

Hilary  Term,  1.  Car.  i.     Roll  y ^2. 

X>  EPLEVIN.   The  defendant  made  cognizance  as  bailiff  to  Lord  A  terdia  in 
^^  Pftet^Sy  bccaufe  Lord  Peters  was  feifed  in  fee  of  the  manor  of  •^'/"*'«  *«^»»s 
fVrittle,  and  he  and  ail  thbfc  whofe  eftate,  &c.  have  had  within  J^jJ^S?  "**' 
the  laid  manor  a  leet  of  ail  the  refiants  in  WrittU  femel  in  anno^  mvowant  had 
VIZ.  upon  the  Monday  next  after  the  Feaft  of  Pentecoft  tenendum^  pleaded, Jigood^ 
and  all  amercements  in  that  leet  for  not  coming  ;  and  that  the  »"^  fubfeqoew 
plaintiff  was  amerced,  and  for  the  faid  amercement  the  diflrefs  "'Ja'^^j^^^fJ^. 
was  taken ;  and  iffue  being  joined  uppn  this  prefcription,  the  jury  JSUfa^,  **  *"* 
at  the  bar  found  this  fpecial  verdi£t : 

F  4  That 


J^  Trinity  Ttrm,  3,  Car*  1-    f n  C.  B.  and  C.  S. 

^]T  -  That  Lord  Peters  and  all  they  whofc  eftates^  &c.  have  had  a  Icet, 

WftilcMT.  ^^  verbatim  ut  fupra.  But  further  they  find,  that  the  warden  and 
fcholars  of  New  College  in  Oxford  are  fcifed  in  fee  of  the  manor  of 
the  rcftory  of  ff^rittie^  called  Komans-fte  in  /fnttle;  and  that  they 
and  all  thofe  whofe,  &c.  have  had  a  view  of  frank-pledge 
of  all  the  inhabitants  and  reiiauts  within  the  faid  manor  called 
RoMANt-FEE)  femei  in  tfiwo,  in  Feflo  Commemor attorns  PAtfLl  te-^ 
nendum  fecundum  antiquam  cot^uetudincm  ibidem^  a«  to  their  manor  of 
Jtmnams  belongings  and  that  the  plaintiff  was  a  reliant  within  dit 
faid  manor  ;  ^d  \i  fnper  icUtm  materiam^  isc. 

Thrrf  may  bt  The  point  intended  was,  Becaufe  the  plaintiff  was  a  refiant 
4  ruperior  ket  within  the  leet  of  The  College^  Whether  he  may  be  faid  a  refiant 
^ir^"^^  Withih  another  leet,  and  fo  chargeable  to  two  Icets  ?  and,  Whether 
infeii^  iJTvt  ^^^  ®*y  ^*^*  '  grand  leet  of  all  the  inhabitants  within  a  vill,  and 
boomi  to  attend,  another  may  have  an  inferior  leet  of  fome  of  the  inhabitants 
11  £Atf  1  pL^  ^thin  the  lame  vill,  fo  as  they  Ihall  be  fubjc£k  to  two  Iccts  ?  was 
»i  £i«.3.pi.t8!  ^^  queftbn. 

i«.  Hm  6*pl. I %•  Co.  Bnr.  506.  Hetky,  s !•  Cro.  Jac,  551.  514.  x .  RolU  Abr.  541.  4.  Com*  Dig.  i#Ob 
Cowp.  ^4.    ».  Hawk.  P.  C.  114. 

If  the  jury  find  But  ALL  THE  Cot7RT  lield«  thi^  forafmuch  as  the  verdift  bad 
a  dirtavirdiat  found  the  iflue  verbatim  to  be  precifcly  for  the  avowant  a$  he 
^^^^1^^  pleaded,  the  finding  of  the  other  matter  after  is  not  material,  but 
matter  af^  *^^^  »  *"^  judgment  to  be  given  for  the  avowant.  So  the  matter  id 
wards  added      l^w  was  never  debated  by  the  juftices. 

fliall  be  rejedcd  as  furplufage. — Pofl.  130.  174.  all.  a.  Roll.  Abr,  605.  I.  Leon.  9*-  Moor,  431, 
Co.  Lit.  t a 7.  KoiH.  54.  Ray.  204.  Cm.  kfz.  4!^.  ^.Saund.  30S.  Savil,5ia.  3.  Leon.  So. 
I. Sid. 17. 96.     B»R.H.X5a.   Dougl.667.    t.  Term  Rep.  141.  Wood's  Inft.  401,  %.H«ivk.c.xx.f.3. 

Caib7«  Chapman  againjl  Chapman* 

In  the  Excheqmr  Chamber, 
Trinity  Term,  2.  Car.  i.  Roll  ^$y 
^  To  A  ?tivA  of  p  RROR  in  the  exchequer  charqbcr  of  a  judgment  in  debt  in  tlic 
'*'***"'■""*•  *^  kill's  bench,  upon  an«obligation  of  two  hundred  pounds, 
for"bTcach  of  Conditioned,  •*  that  it  the  obligor  (hould  at  all  times  well  and  truly 
covenants,  '*  pay*  perforn^  and  keep  all  and  iingular  the  rents,  covenants, 
A  tsFLica.  (<  grants,  articles,  payments,  and  agreements,  which  on  his  part  are 
*ri«H  of  non.     «  ^nd  ought  to  be  performed,"  comprifed  in  fuch  an  indenture  of 

r^^t?^ith!Lt  ^^*^^»  ^^'  ^^*^  *^"'  ^^'  ^^^^^  defendant  pleaded  generally  per- 
ftacingtf  J^.  formance  of  ail  covenants,  &c.  The  plaintiff  replies,  and' (hews 
mdud,  ii  good ;  a  breach  for  non-payment  of  the  rent  at  fuch  a  time,  but  doth  not 
for  a  denial  of  fhcw  any  demand  of  that  rent ;  and  thereupon  the  defendant  de- 
wouifh^  murred ;  and  it  was  adjudged  for  the  plaintiff. 
fceena4^/«r/ar#  And  now  the  defendant  afligiieth  for  error,  That  forafinuch  as 
from  !he^/r«.  the  condition  trf  the  bond  is  general  for  the  performance  of  all  the 
1.  R(  II.  Abr.  covenants,  and  not  particularized  for  the  payment  of  the  rent,  the 
443-  4^.  rent  is  notpayable  without  demand,  and  therefore  die  breach  was 
Hua  90.         „0t  ^ell  affigned  ;  and  for  that  thi  Year-Books  of  14.  £div.  4. 

Hob!'8.  ^''^'      P^'  4-   ^  *^'  ^^'  ^-  P''  S^'  ^^^^  ^^*^^- 

Cro.  Bill.  829.        But  ALL  THE  JUSTICES  AND  B  ARONS  hcld,  That  the  judgment  18 

Co. Lit.  30^.  "i^^cll given ;  forhcplcadingpcrformanceofthepaymcnts, covenants, 

'413  •'*^'  '*^'  and  agreements,  it  (hall  be  intended  he  had  really  performed  them, 

Wowd.  105.  ai^d  foliad  paid  alltherents  ;  and  when  the  plaintiff" replies,  that  he 

5.  Com.  Dig.  hath  not  paid  fuch  a  rent,  he  need  not  alledge  a  demand,  for  the  de- 

4io»  fcndant 


Trinity  Terto,  3*  Car.  t*    In  C.  S.  77 

fendint  may  not  fay  it  wai  not  demanded^  for  then  it  (hould  be  a  .  ChAtmaw 
departure  fir ora  his  pica  ;  wherefore  they  held  the  replication  was        «^^ 
good :  and  yet  the  obligation  being  general  for  performance  of  co-       «"a#ma», 
venantSfdoth  not  alter  the  nature  of  the  rent,  but  that  it  ought  to 
be  demanded  ;  and  upon  this  rcafon  a  cafe  was  cited  of  Sjf^ecot  v, 
Sitffs  (a)  in  the  common  pleas.    And  the  judgment  was  amrmed. 

(«}  Cro.  Eiic.  %xt.    Hectoii^  91.     Moor,  6^ 

Rolte  agiinjl  Sharp.  Ck%^t. 

In  tkt  Extktqtt4r  Cifombir* 
I7RROR  in  the  exchequer  chamber  of  a  judgment  given  in  an  iWiveiyoT 

^ffMmpJit  in  tlie  king^s  bench,  where  the  plain tilFdcclared,  That  *^*  *•  *  ^*^ 
he,  at  the  requeft  pf  jf.  S.  made  a  gown  and  petticoat  for  ti.c  {aid  J!fc^JJi-lJ*I^^ 
/  &  which  lay  by  him,  becauft  they  were  not  paid  for ;  that  the  quert  u » $«>« 
defeadaot,  in  confideration  the  plaintifF  would  ^leliver  to  the  faid  oanfKkraticn  1 
J.  S,  the  faid  gown  and  petticoat,  aflumed  and  promifed  to  the  •»^a«a««r»^:« 
plaintif  that  he  would  pa^  as  much  as  the  gown  and  petticoat  were  |^pl^^[l^JIIIl^ 
reafoiubly  worth ;  alledgmg  in  faA|  that  he  upon  that  promife  ^M*mim  «ir«dv 
delivered  the  faid  gown  and  petticoat  to  the  faid  A»  S.  and  that  ^Mt  an  srcr- 
ihen  it  was  rcafonsibly  worth  fifteen  pounds,  and  that  lie  had  re-  ""^^  f «»•/•»• 
quefted  the  defendant  to  pay  it,  and  he  bad  not  paid  it,  (!!m^tla^  ** 

The  defendant  pleads  nQnaffumffii ;  and  found  againft  him,  and  u>n,  without 
judgment  for  the  plaintifF.  f^yng  t%  ^bmm. 

And  now  error  aiCgned,  That  the  declaration  is  infiifficient,  be-  Latch,  isi.ayi- 
caufe  it  is  alledged  he  promifed  to  pay,  and  he  doth  not  Ihew  to  ^^\^\ 
whom  he  ihould  pay  it ;  fo  it  is  uncertain  to  whom  the  payment  Am^i  iq'to- 
Ihould  be  made.  Cro.  jac.  %6]. 

SecokdlYv  There  is  not  any  confideration  for  the  defendant  to  ^^o- 
be  charged  ;  fof  he  hath  not  any  benefit  by  the  delivery  to  A.  S.     ^^  j/  '*''•  *^'- 

Thirdly,  He  doth  not  alledgc  that  he  delivered  them  to  J.  S.  c«>.  Eiiz.  145, 
to  her  own  proper  nfe ;  and  then  the  delivery  to  her  is  not  material.  "*';.  ^^• 

Fourthly,  The  promife  to  pay  for  them  tantum  quantum^  btc.  is  Rjiym.  \%] 
infuificient.  a.  wiir.  309, 

But  ALL  THE  Justices  held  that  the  declaration  is  good  :  for  |".  c"om.  Dill 
a$  to  the  firft,  that  he  promifed  to  the  plaintiff  to  pay,  although  he  pi  137/, 4*.' 
doth  not  fay  to  whpm  he  (hould  pay,  it  is  good  enough;  tor  it  132. 
(hall  be  intended  to  the  plaintiff,  and  to  pay  to  another  is  idle ;  for 
the  plaintiff  made  the  clothes,  and  the  promife  was  to  him  to  pay  ; 
therefore  it  fhall  be  intended  to  be  faid  tv  him  ;  as  in  4.  £Jzv.  4, 
obli^tionyo/t/^n^//m  to  the  obligor  is  idle,  and  (hall  be  in  law  a 
good  obligation  to  the  obligee. 

To  the  seconp.  That  the  confideration  is  good  ;  for  the  de- 
livery of  ihofe  garments  out  of  his  hands  at  the  defendant's  re- 
qtteft  is  a  good  and  valuable  confideiation. 

To  the  third,  That  the  delivery  to  A.  5.  at  his  requeft  is  a 
▼cry  good  confideration  (a). 

To  the  fourth,  It  is  the  ufual  way  to  lay  down  in  certaintj', 
vk,  that  he  (hould  pay  for  it  tantum  quantum  meruit^  ^c.  and  then 
to  aver  what  it  is  reaionabl^  worth  ;  which  being  the  common 
courfe,  and  always  allowed,  judgment  was  therefore  affirmed. 

(«>  See  29.  Car.  2*  c  5. 
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^*"  5»  Purcafe  againfi  Jcgon. 

/«  tbt  Exchequer  Chamher. 
In  debt,  plea  of  IpvEBT  tpoh  ah  obligation  df  two  hundred  pouiids,  conditioncci 
piyment  on  an  LJ  f^y  thc'payment  of  one  hundred  pounds  tipon  the  oi\c-and- 
wSft  ofnwf-'  Airticth  day  of  September  following.  The  defendant  pleaded  pay- 
payment  on  that  mcnt  the  faid  onc-and  thirtieth  day,  according  to  the  condition  of 
day  MTMy/MM  the  bond ;  and  iflue  thereupon,  and  found  that  he  did  not  piy  ; 
A?A^«>  »•  %oo6.  anj  cofts  and  damages  afleffed,  and  judgment  giVcn  for  the  plain- 
Ante,  »$*  54.    ^j^ .  j^j^j  g^j.Qj.  brought  in  the  exchequer-chamber. 

s!aj^f' i^.  The  error  affigncd  was,  Becaufc  the  verdift  being  upon  the  pay- 
sic!  Laich!i5«!  ment  on  the  one-and-thirticth  day  of  September^  is  an  Idle  aind 
R.  5S6.  void  iflue,  and  fo  a  void  verdift  •  and  then  the  judgment  being 

s.  (^.  5.  a.  given  upon  the  verdift,  is  ill :  but  the  plea  of  the  defendant  is  ill, 
^Bac.Ab'ioA.  *"^  judgment  oug^t  to  have  been  given  upon  that  and  not  upon 
4!  B*ac'.  Ab.  59^  the  verdift. 

*^  '***  Sednon  allocatur:  for  there  being  no  fuch  day  as  the  one-and- 

^Twm^Rep.  ^^^'J^^icth  day  of  September^  and  the  jury  finding  that  tRe  money 
jj'g,  '    was  not  paid  upon  that  day,  nor  any  time  before,  .they  find  in  ct- 

3;  Term  Rep.  feft  it  Was  never  paid ;  which  is  a  ^ood  verdift,  and  judgment  well 
5}t.  given  thereupon.    And  therefor;  judgment  was  affirmed. 
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3.  Car.  I.    In  the  Common  Pleas* 

-S/r  Thomas  Richardfon,  Knt.  Chief  Jujlice. 

Sr  Richard  Hutton,  Knt. 

Sir  Francis  Harvey,  Knt. 

Sir  George  Croke,  Knt. 

Sir  Henry  Yelverton,  Knt. 

Sir  Robert  Heath,  Knf.  Attorney  Genera/. 

5/r  Richard  Sheldon,  Knt.  Solicitor  General. 

Clapham's  Cafe.  ca^k  u 

NOTE.    Upon  information  to  the  Court  that  a  habeas  corpus  If  the  i»^w  of^ 
being  awarded  to  the  coMxt  of  Guildford  in  Surry  to  remove  f» 'n'«r»o''«<wt 
a  caufc  there  depending,  they  notwithftanding  proceeded.  ba"rm^ofSiT« 
Upon  examination  it  appeared,  that  the  writ  was  delivered  after  the  y;ars  OindiiTg, 
ilTue  joined  in  debt,  v/z.  per  minas  pleaded,  and  that  the  ilfue  was  proc«dmgs 
joined  more  than  fix  wceKS  after  the  aftion  brought,  fo  as  by  the  ^**^  ^^  ^**y«^ 
ai.  7^r.  I.e.  23.  f.  2.  (^)  the  judge  might  refufe.  ,    .    :,7J';J*^^, 

It  was  resolvfd  by  all  the  Court,  becaufe  It  was  in  an  aAIon  nocwithnandntg 
of  debt  upon  an  obligation  of  two  hundred  pounds  not  made  within  '*^"*  »*  J*^*"*** 
thatvill,  that  the  ftatute  doth  not  extend  to  this  cafe  ;  for  that  JJl'|)|!i 'b*"  ^^ 
provides  againil  the  removing  by  A<7^^i7i  r^rj^wj  inch  actions  only  2,Jy<,r  Jc.«. 
where  the  cauie  of  fuit  is  properly  arifing  within  the  vill.  ^  j^^^^  ^^   ' 

Secondly,  Forafmuch  as  the  proceedings  were  before  one  who  1. 5>»iic.  148. 
was  town*clerk  and  attorney  of  the  common  pleas,  and  not  an  "utter  ^^' 
barrifter  (as  he  ought  to  be  by  an  exprefs  provifo  in  the  ftatute,  j.^M^/'g^ 
and  fuch  utter  barrifter  ought  to  be  there  prefent,  and  cannot  have  Piimer,\c3. 
a  deputy,  but  fuch  one  as  is  an  utter  barrifter  and  prefent  at  the  3-  Com.  Dig. 
trial),  IT  WAS  resolved,  that  after  the  habeas  cor/'i/j  delivered  the  **°- 
(aid  proceedings  were  ill,  and  not  warranted  by  the  ftatute;  and  cii^V^'^f  6^' 
their  proceedings,  after  a  habeas  c9rpusy  to  trial  and  judgment  were  64.* 
alfo  void.  z .  B urr.  5  r  5.  ia 

point.    See  alfo  £•  Burr.  758*    Tidd's  Pra^^ice,  177. 

WlicTcupon  a  fuperfcdeas  was  awarded:  and  the  judges  of  the  If  an  Inferior 
king's  bench,  being  informed  thereof,  agreed,  that  their  courfe  in  c^"''  P^occfd 
the  king's  bench  was  to  difallow  proceedings  in  an  inferior  court  \u!,^[up^jT' 
after  an  habeas  corpus  delivered,  unlefs  it  were  a  caufe  arifing  in  the  dtls  ihati  iifue. 
till  or  corporation.  3.  Mod.  85. 

3.  Com,  Dig.  450.     %*  Hawki  P.  C.  418,     1.  Twm  Rep,  179. 

(tf)  See  at.  Jac,  x.  c.  23.    12.  Geo.  1.  c.  29.  f.  3.  and  19.  Geo.  3.  c.  70.  f.  6. 

Oxford  againjl  Rivett.  Caie  1^ 

Trinity  Term,   7.  Car,  i.     Roil  1684. 
CCIRE  FACIAS  aeainft  Katherine  Rivett^  adminiftratrix  of  John  To fdrtfacimx 
^  Rivett y  upon  a  judgment  againft  the  defendant  as  adminiftratrix,  «?»"»"  inadmi. 
foradAtdu.  by  the  inteftatc.  SSJ;;;^h, 

flmdJmvuftrmvit  it  a  pvticular  time.  The  plaintiff  replies,  that  at  that  time  "^lft»/i/f«*i/  Aivitfa   ivirat/' 

vittioui  luming  the  a<tmtniAratrix.     The  defendant  rejoins  *<  ^uod  jrtt  nm  dtv*tftavit,  6^f.*'  On  iflbe 

j^ntd,  and  terdja  foe  the  defendant,  (he  fliall  have  judgment.  Port.  92,  9^ — S.  C.  Hctl.  33.     5.  C.  tit, 
^ep.  51.    u  Roll.  Abr.  908. 940.     C*.  Lit.  89.  b.    DougU  45a.     1.  Term  Rep.  788. 

The 
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Oxposi>  The  defendant  pleaded^  that  the  intcftate  made  hk  will,  and 

agninfi  thereby  conlUtuted  Edward  Rlvttt  his  fon  withih  age  hi$cxecutor» 
^»^^'«^T.  j^j  Q^j^j  adminiftration  was  committed  to  her  durante  mlnore  sttate^ 
and  that  he  on  fuch  a  day  attained  the  agt  of  fevcnteen  years,  and 
then  refufcd  to  be  executor,  and  the  adminiftration  was  committed 
to  Sir  Hugh  lVirrell\  and  that  at  the  time  that  Edward  Rivett  czmc 
to  the  age  of  fevcnteen  years,  (he  had  fully  adminiftered  all  the 
eft  ate  which  came  to  her  liands,  &c. 

^  The  pkintiiF  replies,  that  at  the  time  the  faid  Edward  came  to 
his  full  age,  devajiavit 'diver/a  torn  of  tht  inteftate's^  unde  Jathfiajfe 
feikit  t.o  him  his  due  debt. 

The  defendant  rejoins,  quodiffa  non  devajlavit  a/iqua  bonorum^  l^c< 
>it  de  hoc  ponity  t^e.  et  pra^dUius  qwt  tnsJirmliUr. 

Upon  this  it  was  tried>  and  found  for  the  defendant. 

It  was  now  alledged  in  arrcft  of  j\idgment,  that  here  is  not  any 
iffue  joined,  and  therefore  it  is  amif-trial  not  aided  by  any  fiatute : 
for  in  the  replication  he  doth  not  alledge  that  KAfHERlKA  devaf- 
iavit^  but  that  devajlavit  \  and  Kathcrina  is  not  named  but  by  a 
parenthefis. 

Richardson,  Chief  Jufice^  Hutton,  and  Harvey,  conceived 

it  ftiould  bccenftrued,  that  Katherina  devajiavlt^  for  Ibc  was 

irhc  adminiftratrix  ;  and  the  other  by  intendment  could  not  mako 

the  devaftation.     And  the  replication  is,  that   dcv<$ftavit  diver  fa 

Ante,  64.  hana^  unde  fathfeclffe  potult  the  plaintifFof  his  debt,  which  is  a  ftrong 

Cre.  jac.  67.     intendment  that  (he  devaftavlt  ;  and  it  fhall  be  a  good  intendment 

4.bac.Ab.57.  to  aid  it  after  verdict.     And  (he  in  the  rcjoiinlcr  faith,  )quod  Ipfa 

Katherika  nw  devaftavlt^  et  de  hoc  penlt  Je  fuper  patrlamy  it  querens 

Jimlilter :  and  hereupon  a  verdiA  was  given,, which  tlie  plaintiff 

J(hall  not  avoid  by  an  exception  to  his  own  replication. 

But  YzLVERTONand  I  held,  that  an  intendment  ihall  not  make 
a  replication  good  ;  and  an  iifue  cannot  be  joined  but  where  there 
Qm.  liusae.a.  '*  ^  direA  affirmative  and  negative :  but  here  is  no  direfit  afEnua- 
tire  quid  devajtavlt ;  and  the  Court  fhall  not  intend  it  to  be  Ka- 
therlne  more  than  another  ;  and  it  may.be  that  Edward  Rl^vett  the 
executor  non  devaftavlt :  but  quacunque  via  data^  the  Court  by  in- 
tendment fliall  not  aid  it  where  there  is  no  iffue  joined  ;  and  dbc 

ther  day  in  tba  Term,  tnd  jiid;,inerkt  given  fur  the  dtfeodant.    Poft.  93^  94. 

Cai«  3-  Fawkencrs  agalnji  BelUngham. 

Michaelmas  Term^  zi .  Jac,  I  •  Roll  490.  S  u  s s  i  x . 
The  ftatttte  of  T^  EPLEVIN  of  the  taking  of  three  oxen,  upon  the  3d  September, 
j2.HiM.%.c.x.  XV  20.  Jac.  I.  at  Eaft-Grlnftead,  in  a  place  called  Horfc-Shoe^ 
J*«€v?(tf^M»-  Meadow^  The  defendant  makes  conufancc,  as  bailiff  to  Sir  Henry 
Unfttorrtm,  Compton  and  John  Blund^  for  that  the  place  where  was  ten  acres  of 
luit,  or  fcnrtce,  paeadow,  quidque  dlu  ante  tempus  quo,  bfc.  ultlmus  prcjhyter  celehrando 
toap^Heffiflnof  fflvlna  in  tcclefid  de  Eaft-Grinftead  yfVLS  feifed  in  fee  of  a  meffuagc 
j^/nukuT'  ^^^^^  Boylcs,  and  of  160  acres  of  land,  40  acres  of  meadow,  and  30 
th9  avowry, Jbc.  ^^^crs  of  pafture,  in  Eaft'Grwftcad  aforefaid,  whereof  the  place 

4oetiioceycwd  to  a  luwrmt  created  by  a&  of  pirliainent.  Vii§  S.C.  paft.  fti4«  Hetley«  28*36, 
jQOCt,»33.  Uu  Rep.4a.  a. Vernoa, 255.  2.1011.95.  CObLit.  115.1.  Moory44«  3.IUb.366.39S« 
Vcnr.  245.    a.  V«raon,235«    5.  CoiiuDifb535.  53a, 

WH&RI9 
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WBEJIE,  time  whereof,  &c.  and  of  all  the  time,  &c.  was  parcel  in  Fawwiimm 

junfrifijftiratisjuiy  and  held  them  of  Lord  fVmdj^r  ai;d  fohn  Sherryy  g    '^**^^„^ 

is  of  their  manor  of  Bramkleioth  in  the  county  of  Suffixj  by  fealty    v**  *  -    '^' 

and  rent  of  eighteen  ihillines  and  four  broad  arrows  annually  at 

Micbtielmui^  to  be  naid«  aiid  luit  of  court  and  beriot ;  of  which  fer- 

viccs  the  laid  Lord  fVindfor  and  yobm  Sherry  were   feifcd  by  the 

hands  of  the  iaid  laft  prefbyter,  as  by  the  hands  of  their  verey^ 

UnmU\  and  being  thereof  fo  fcifed,  the  faid  laft  prcfbytcr  conn- 

aced  his  poilfffion  until  the  ftatute  i.Edw.t.  c.  14.  of  chantries  («} ; 

and  ihews  the  ftatute,  with  the  favin^  of  all  rents,  fuits,  and  fer* 

vices,  whereby  the  king  was  feifed  in  tee  of  the  tenements  uftJi^  (sfc.  % 

and  that  the  faid  king,  in  the  fourth  year  of  his  reign,  granted  them 

to  Thomas  Rrvi  and  others,  T^hofe  eftate  one  John  Ccrnford  now 

hath  ;  and  that  the  faid  Lwd  IVindfQr  and  John  Sherry  were  feifed 

in  fee  of  the  faid  manor  of  Brambleton^  before  the  faid  ftatute  and 

after ;  and  that  after  the  faid  i^atute,  viz.  in  c.  Eiiz.  they  iufeoffed 

one  Pickering  of  the  faid  manor  and  rent,  aAd  fo  by  divers  mean 

conveyances  the  fame  manor  came  to  the  hands  of  the  faid  Sir 

Henry  Compion  aqd  John'Biund^  in  (he  fourteenth  year  of  James  the 

$rft  i  and  for  the  rent  of  eighteen  (hillings  for  one  vear  Mhind,  at 

Mchaelmasyzq.  Jae*  I.  he  made  conufance  as  bailifi^to  them,  as  in 

land  chargeable  to  their  diftrefs,  for  the  faid  rent  in  forma  preedini  \ 

and  avers,  that  prejbyteratui  freediifus  fuit  in  ejfe  within  five  ycaTt 

before  the  ftatute  of  i.  Edw*  0.  c.  14. ;  and  malTes  diven  other  avt tr 

ments,  that  the  lands  were  within  the  ftatute,  and  that  they  were 

withiii  the  faving  of  the  ftatute. 

The  plaintiff  ih  bar  of  the  conufance  pleads  prote/tando^  that  the 
iaid  prieft  ^^non  tenuit ;"  ^ndprotefiando  to  all  the  mean  conveyances, 
"  pro  placiio  didi^*  ^at  the  faid  Sir  Henry  Compton  and  the  faid 
Jthm  Bltmdt  net  aliauis  alius,  whofe  eftate  they  have  in  the  faid  ma- 
nor,  were  feifed  ot  the  faid  re^t  within  forty  years  ante  tempus  que^ 

Theitupon  it  was  demurred}  and  this  cafe  was  oftentimes  ar- 
gued at  the  bar  and  bench. 

Thefolequeftion  was,  Whether  this  rent  be  within  the  ftatute 
of  31.  Hen.  o.  c.  2.  of  limitations  (i)  ?  for  if  \\  be,  then  no  fei/in 
being  had  withill  forty  years  (as  ir  confefted  by  the  demurrer),  he 
b  to  be  barred  of  that  conufance. 

YiLvi&TON,  HuTTOK,  and  Richardson,  ^V^'^'^*  argued 
for  the  defendant,  that  althotigh  it  be  a  rent  within  the  words  of 
the  ftatute,  yet  h  is  out  of  the  intent  of  the  ftatute ;  for  the  ftatute 
eitendeth  only  to  rents  fervices,  and  rents  by  prefcription ;  but 
hnts  which  begun  'by  deed  witliin'time  of  memory  were  created 
fimfi  by  an  aA  of  parliament,  and  fo  (their  beginning  known)  are  5.  Co.  65.  s* 
out  of  the  intent  of  the  ftatute ;  for  that  intended  only  fuch  rents 
vthatof  feifin  ought  to  be  alledg^d  in  an  avowry  ;  and  being  al- 
ledged  (hall  bind  the  party,  unlefs  there  be  'a  traverfe  :  and  when 
feifia  is  atledged  it  is  but  forhud,  and  riot  the  fubftance  ;  as  it  is  f.  N.  B.i(.e. 
where  an  avowry  is  made  of  a  rent  created  by  deed,'  or  irferved  by 
^ruit  within  thnc^of  memory,  although  ferSn  be  there  alledged, 

(«)Cfa>c.fi.  Hikisj.  Moor,t6$.    t.  Lecn.38.    Laae,  113.  xi5.    Oyer,  ti. 
t.ll«l.i5a-4t7«  t.Ml«t6o»Gold(b.93.    %$j»9$i. 
a^iH^j^.Si*  i.BaUl.liOt  3fB«lft.S5it      (^}£U  i.Mary,6,  5.  ^d2Z.  Jtc.  i.  c  t5. 
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f  Avruviat   jtt  it  is  not  traverfable,  but  the  deed  onlj  which  is  the  title,  as  it 

-r«'V*        IS  held  in  Sir  William  Fofter's  Cafe  {a),  zx\6  Lofeild' s  Caje  {h)  :  io  rent 

vLLiNCHAM.  ^reatcd  made  by  aft  of  parliament,  tlic  beginning  thereof  being  by 

flM^^  95.        the  aft,  tliat  is  his  title,  and  ihtfeifin  is  not  material :  and  although 

the  faid  rent  were  a  ren  t-fervice,  yet  by  the  conftruftion  of  the  aft  of 

l»  Edw.  6.  c.  14.  it  is  turned  into  a  rent*feck ;  and  the  beginning 

of  that  turning  being  known,  it  is  thei^fore  as  a  rent  created  by 

parliament. 

Yelvkrton  and  Hutton  called  it  a  rent  coming  out  of  the 
womb  of  the  parliament,  and  therefore  no  lime  to  hzvcj'crjtn  thereof 
within  forty  years,  for  the  ftatute  preferves  it  to  him  ;  and  as  he 
hath  lofs  thereby  as  lord,  that  he  qinnot  have  efchcats  and  other 
profits  whiph  a  lord  hath,  fo  hath  he  benefit,  that  lachfi  of  time  or 
pijinj  although  an  hundred  or  two  hundred  years,  (hall  not  prejudice 
him ;  and  therefore  compared  it  to  tlie  cafc  of  a  rent-charge  by  deed, 
or  a  rent  granted  upon  equality  of  partition,  in  an  avowry  for  them  ; 
«lthoughyJ'i/&f  be  alledged,  yet  it  is  not  material  nor  travcrfable,  nor 
is  it  of  neceflity  to  alledge  it ;  and  thjs  ftatute  of  i  Edw^  6.  c.  14. 
^  Com. Dig,  taking  away  the  feignory,  the  rent,  which  is  the  fruit,  opght  to  be 
jpM.  53*.  conltrued  as  liberally  and  beneficially  as  may  be  :  and  this  arowry 
is  grounded  upon  the  ftatut^  of  \.  Edv/.  6.  c.  14.  which  he  (hews 
in  his  avowry,  ^nd  the^fore  is  out  of  the  ftatute  of  limitations, 
which  extend  to  avowries  at  the  common  law.  But  they  agreed, 
that  it  is  the  fjmc  rent  in  eftjjte  as  it  wa^  before,,  viz.  if  it  were  zn 
cftate  for  life,  the' remainder  over,  fb  it  fh^il  be  now ;  and  if  it  were 
defcendibleon  the  part  of  the  mother,  fo  it  Ihall  nowdefcend  in  the 
fame  manner :  but  it  is  altered  in  quality,  for  it  is  turned  into  a 
Tent-feck,  andtlic  beginning  thereof  being  known,  is  therefore  out 
of  the  ftatute,  1^$/?,  out  of  the  intent  of  the  ftatute,  although  not  out 
of  the  words ;  and  compared  it  to  the  cafe  where  confirmation  is 
)vithin  time  of  mempry  to  hold  by  ten  (hillings  rent,  whereas  be-, 
fore  he  held  by  twenty  fliillings  rent,  altliough  there  were  not  any 
feifin  of  this  rci;t  within  forty  years,  yet  it  is  out  of  the  ftatute  ; 
as  if  judgment  be  in  d,per  quafcrvitiay  fuc^i  rent  is  out  of  the  fta- 
tute, becaufe  there  is  a  record  thcrepf ;  fo  forafmuch  as  this  rent  is 
turned  into  a  rent-feck  by  the  ps^rliament^  it  is  out  of  tiie  ftatute. 

But  it  was  argued  by  Harvev  and  Myself  to  the  contrary* 
that  this  is  within  the  ftatute  ;  for  the  ftatute  extends  to  all  rents, 
fuirs,  and  ferviccs,  fo  it  is  lyithii^  the  word§ :  and  we  alfo  conceived 
it  to  bc.witliin  the  intent ;  for  ^Ithougb  it  ly  a^n.ew  reut-fcck,  and 
was  before  a  rerit-fervice,  and  the  tirne  of  \\i^  alteration  thereof  is 
known,  yet  becaufe  the  beginn,ing  of  th?  creation  of  this  rent  is 
unknown,  and  it  is  the  fame  rent  it  ^as  before  (fpr  it  is  paicel  of 
the  manor  as  before),  as  31.  Jljf.  23.  w;hich  proves  th^t  it  is  an  an- 
cient rent,  time  whereof  m^mo^^y,  &c.  and  alfo  the  feifin,  before 
it  was  turned  iiito  a  rent- feck,  is  fqfEcient  to  have  an  aflife,  as 
^.  Lit.  153. »•  BevilTs  Cafe  {c)\  and  therefore  the  r§nt  being  an  ancient  rent  is 
diftrainablc  of  common  right.  And  that  this  is :  not  a  new.  rent, 
made  or  created  by  the  i.  Edw.  6.  c.  14.  appears  by  this,  becaufe  the 
ftatute  faves  only  all  ancient  rent§,  ice.  ;  ^d  by  coiUlnaftion  of 


(4;  t.Co.94. 


{h)  10.  Co.  teS. 


0)  4.  Co.  9. 


la)A^ 
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law  this  (hall  be  taken  to  be  and  faved  to  the  lord  as  a  rent-feck,    FAWKBvtt^ 
bccaufe  the  king  cannot  be  a  tenant  nor  hold  of  any,  as  the  tenant       «r«M^ 
before  did  (a).    And  this  rent  is  not  as  a  rent  given  by  the  ftatutej  8*'**'«>*«"A"f* 
for  a  faving  in  an  a£t  of  parliament  is  no  giving  of  any  new  things 
unlcfs  in  fome  fpecialcafe.  bein^  a  faving  of  that  which  was  in  rji. 
before,  and  it  is  fuqfizn  exception  or  foreprife  out  of  the  flatutc  ; 
as  it  is  held  Fbwd,  563.     35,  Hen.  6. 34.     26.  Jjjl  66    8.  Edw.  3. 67, 
(^Edw.  3.     27.  Hen,  8.  title.  ^"^  Parliaments^^"  77..   So  this  faving 
)>^inz  general  doth  qot  give  this  rent,  but  is  a  faving  of  it  out  of 
fbe  ftatute,  where  otherwife  it  would  have  been  extinguKhed  and 
loft  i  for  every  one  is  intended  to  give  all  their  rights  in  fuch  lands  P«ft.  tot. 
or  rents  ifluing  out  of  the  fame*  but  only  fuch  as  are  faved  thereby : 
fo  the  ftatote  doth  not  give  nor  make  any  new  thing  by  the  faving, 
but  fai^es  that  which  before  was  in  being,  and  fo  it  is  the  fame  rent. 
And  this  is  proved  by  the  averment,  that  he  had  fuch  rent  before ; 
fo  it  is  not  to  be  compared  to  a' rent  made  or  created  by  a  deed  or 
srcord  within  time  of  memory  •  for  this  is  a  rent  whereof  the  be- 
ginning is  not  known,  apd  therefore  of  ncccffity  feifin  muft  be  al- 
kdged  thereof  in  an^  avowry.^  And  t\i\%feijin  is  always  traverfablc  ; 
for  in  an*  jivowry  the /eijin  is  the  principal  matter  which  ought  to 
be  alledgedy  and  it  Ihall  pc  traverfed ;  as  it  is  held  in  9.  Co.  34,  36.  a.  Co.  Lit.  »«S.  b* 
Bucknalfs  Cafe^  27.  Hen.  8.  4.  ^  io.     34.  Hen,  8.  *'  Avamenty^  113.:  P».  Ccin.95.a, 
sndfrifin  alledged  ought  to  beconfeiTed  and  avoided,  as  by  coercion 
of  diftrefs,  or  traverfed  ;  and  a  travcrfe  (hall  never  be  of  a  feifin  ge- 
nerally, bat  ever  of  a  feifin  within  time  of  limitation^  as  the  books 
arc,  Dyery  107.  315.     8.  Co.  (y4,.  WarrtiCs  Cafe^  cited  in  Fefter^s  Cafe^ 
30.  Hen,  6.     6.  Keilw.     13.  Hen.  7-31.     21.  Hen.^.  7.    Dyery ^^o. 
And  whereas  it  was  aihritied,  that  feifin  (hould  not  be  alledged  or 
traverfed,  becaufe  the  rent  is  changed  within  time  of  memory,  that 
cannot  be  a  rcafon  ;  for  then  when  the  lord  purqhafeth  the  tenancy 
or  mefnaliyy  he  (hall  have  a  furplufage  of  the  fervices,  which  are  not-     ' 
withibinding  diftrainable  of  common  right,  as  the  book  2.  Edw*  3. 
•*  Extmgui/hmentj^  I.  20.  Edw.  3.  •*  Avowry^^  126.  and  therefore 
it  is  againft  law  that  the  lord  fhould  be  bound  in  that  cafe  to  any 
time  of  feifin.     And  this  flatute  of  limitations  is  favourably  to  be 
expounded,  to  reprefs  the  mifchiefs,  and  not  to  be  enlarged  in  time 
further  than  the  flatute  appoints,  as  Plowd.  371.  per  catim  in  cafes 
^f  fines,  whh:h  is  "the  realon  there  given  that  copyholds  are  within 
that  flatute  ;  and  it  being  within  the  mifchief  and  remedy  intended 
by  the  fbtute,  ought  to  be  conflrued  according  to  the  rules  in 
3.  Co.  7.  Heydon^s  Cafe.  Wherdbrc  they  concluded  for  the  plaintiff.  Ante,  4$. 

But  by  reafon  of  the  opinion  of  the  other  three  Justices, 
lodgment  was  given  for  the^  defendant. — But  afterwards  a  writ  of 
error  being  brought  in  the  king's  bench  upon  the  point  of  law,  the 
jQiignient  Was'  reverfed,  quod  *uule  po/ieay  pag.  214. 

(m)  Dyer,  313.  1.  Co.  47,  a,  8.  Co.  txS.  b.    Co.  Lie.  i.  b.  Plowd.  21s.  6«  Co*  ^ 
^RoU.Abw5i3. 


Mexnorandum.. 
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Cam  4*  MemoraQdum* 

Scijeams  *t  Vkw  TN  the  laft  \*acation,  a  feryant  to  Sbrje  akj  Hea^lv  tiftially  at- 
tending  on  him  was  arreftcd  on  a  Pfoccft  out  of  the  court  of 


im*ica^d  onW   "^"^  Marsh  Atsfi  A,  ^nd  thereupptt  obtained  a  writ  of  privilege  out 

inTNEcoMMoic  of  t)iis  court,  reciting,  that  feijeants  at  the  ]aw  who  are  attending 

rtsAs,andnoi  this  Court,  and  their  fervantsovdinarily  waiting  on  them,  ou|;httQ 

eifewhcre.         enjoy  the  privilege  to  be  fued  in  this  fourt ;  which  being  delivered 

».  inft.  if^     to  the  ftcward  ot  the  faid  court,  he  would  not  allow  thefcof,  fup- 

42S.  563-         pofing  ferjeants  at  law  ought  not  tq  have  fuch  pnvtiege  for  them 

Cro.  jac.  66&.  ^^^  ^^j^  fcrvant|,  and  ittiat  hp  might  liot  be  feed  by  bill  filed 

Vd^ym^ig^,  ^^^^^^^^^^^^^'^^  -0^*^,24.  Boohf Bntries.^jf^^^i, 

X.  BLCom.  »4.      And  now  this  matter  was  moved  to  this  Court,  that  they  ought 

3.BLCom.  17.  (Q  ijgve  ^j^e  privilege,  for  they  arc  properly  attcndsyit  at  this  oaf,  and 

hone  others  arc  admitted  tp  praflifchere :  ai^d  although  peradvcn-: 

tureit  inay  be  doubted^  whether  he  may  be  fued  ^y  bill  filed,  be- 

caufc  there  cannot  h^zftre-judgir  s^ainft  him,  yet  he  may  be  fued 

here  by  originsil :  and  precedents  were  fh^wn,  one,  where  Ma r- 

TYN,  Serjeani^  was  ^rrcrted  ix\  l^ondorty  sjt  the  fuit  of  ^he  Bijfbop  otf 

fVincheJier^  and  at  the  fi^it  of  otliep,  and  had  a  writ  of  privilege, 

reciting,  that  ferjeants  at  the  law  were  tp  be  attendant  to  tlie  faid 

cqurt,  ex  ojpcio  plus  mtam  ajibiy  and  that  their  fervice  w^  necefHiry 

at  this  bar,  and  thcretore  commanded  thco^  to  furc^aici  ai^d  to.  pro- 

fecute  theif  fuits  \t\  the  common  picas. 

Whereupon  it  ^as  allowed,  ai\d  the  party  difchafged  of  the 
fuit  in  the  court  of  Marjhalfea. 

Hiltrr  Terqi,  A  copy  of  the  record  and  writ  produced  was  as  foUoweth : 
s6.  Ik  27.  Carls.  **  tlsx  majcri  et  vicitmitihus  LoNPQK,  &c.  Cum  ommt  etjh^li  dt, 
la  B.R. .  «•  curia  nojira  de  banc$y  in  veniendQ  vn/us  curiam  n^rtfm^  i&dSm  mo^ 

**  randa  a  ixtndc  verfus  propria  rcdeuiido  fi$h  prote^ionc  n^ftra  ^ffi  de^ 
^^  biantj  ct  a  wis  temporihus  retr^afiis  confucvirunU  jt^ri  c^nvcmi  ipfisy 
'*  et  quihus  in  eadem  curia ;  ^^5  d§  ifofiris  6gis^  eimfervare  di^nemur  efthi^. 
**  iereUn'pr§  iifdem  nojirnm  privilegium  fpecialius  proHgi  quietus  dc/en-" 
**  dere,  Nuih  liceat  judici  Jeculari  placiia  verfus  eoi  mm'a^  nifi  infe^h- 
**  niarum  appmhrumyvel  liber itenementi  canjif  alibi ^quam  inbtincepr^t- 
**  di^o  cognofcere  vel  tenere;  quidam  tamen  Henricus  ^pifcepus  Win<» 
**  tonis,^!  JdHAN'jJES  Vo-DXil^QZ^  curiae  n^eepradiifie  privilegia^ 
'^  ne/ciitttes^  nee  ingendo^  neeindigenda  mnifierium  Joha  VNis  M./ervi- 
*^  entis  eui  legem  :  qui  ex  officio  incumbit  in  curia  tllapofius  quim  hi  alia 
^  pthuflrarey  prafertim  cum  eadem  euria  ulterius  gradus  perfonarvm^ 
^  quamfervientes  ad  legem  non  permit tit^  £tferfas  debifonim  querelas ^ 
**  VIZ,  preediilus  epifcopus  unam  fuper  demandum  lOOL  et  prardi^ius 
^  ToHAMKEs  Podridge  qfterom/i^er  demandum  deiaL  verfus  ipfum 
^  JOMANNEM  M.  &c.  coram  vobis  prafatis  majori  $enendas  cffirma^ 
••  rent^  et  per  eerta  bonafua  per  miniftros  veflros  attochiari^  contra  pr^t-- 
•'  dilta  curiee  noflroe  privilegium^  minus  dehite  procurer entm  Vofqut 
**  prafatus  major  querelas  preedi^as  coram  vobis  in  curia  veflra  drciier 
^*  pr^dtftas  fummas  perjiftitis  terminand.  proat  eee  rpfius  J.  M.  querela 
**  accipimuSy  unde  nobis  JuppHcavit  fibi  pernos  de  remedio  providers ;  el 
**  quia  eidem  J.  M.  fieri ^  quod  eft  juflum^  et  libertati  et  privilegio  curiae 
**  pradi^i^  inviolabiliter  obfervari  vplumus^  vobis  preecipimus^  quod  vox. 
V  ptmfaii^  major  ft  querelas  pradi^en  vel  earundem  alt^rean  fump/eritis^ 

V  alioqt^tn 
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**  alioquin  vos  prdefatt  vicecomites  de  placltis  Juperfedeatis^  querela  I'el   Mimohar- 
**  earundem  alteram  coram  lobis^  et  queml'iUt  vejlrum  de  placihs  ilih^         ^''**- 
*^  etaliis  quibufcunque  verfus  prafatum  J.  M.  quocunaue  nomine  cenfea^ 
"  /irr,  coram  vobis  fedente  curia  noftra  de  banco  pradi^o^  motis  vel  mO" 
*^  vandis  fuperfedeatis  ommno.     Teft.  &c.'* 

Note  this  writ  well,  that  ferjeants  only  fhall  attend  at  the  com-  («)  Stivid$ 
men  pleas,  and  ihall  be  impleaded  there,  and  not  elfewherc  (a).       3*  ""^Xk,  h%%. 
^  '^  1.  Mod   198. 

ft.  Lev.  1 2f.     3.Keb.4a4.    4.  Mod.  226.    Strange,  73S.  coii/rtf. 

Memorandum.  Cah  5. 

pEORGE  VERNON,  a  reader  of  the  Inner-Temple^  received  in  The  ceremony 
^  the  time  of  the  laft  long  vacation  a  writ  to  be  ferjcant,  return-  ©f  caliine  ivfr. 
ih\t  menfej^ichaehsy  and  thereupon  he  appeared  upon  the  laft  day  "^'*'"  '""** 
of  Offoier,  which  was  the  quarto  die  poft^  in  chancery ;  yet  the  pro- 
thonotary  faid,  that  he  might  have  appeared  there  the  firft  day,  or 
any  day  oefore  the  fourth  day.  Being  fworn  in  chancery,  he  had 
afterward  day  given  him  to  appear  in  the  common  pleas,  until  the 
8thofAWrm^«^,  at  which  day  he  came  in  the  morning  to  Serjeants-^ 
Inn  in  Fleet -Jireet^  accompanied  with  the  benchers  and  others  of 
the  focicty  of  the  Inner-Temple,  and  there,  before  the  juftices 
of  the  lame  houfe^  and  Lord  Richardson,  Chief  Jujlice  oi^t 
common  pleas,  the  other  juftices  of  Serjeant  shinny  in  uhancery-lane^ 
not  being  prefent,  he  went  in  attended  with  the  warden  of  the  Antt,  foU  6f^ 
Fleet  and  the  uftier  of  the  exchequer,  and  there,  without  any  fpcech 
made  (as  the  ufual  courfe  is  by  chief  juftice),  be  recited  his  count, 
and  after  demand  of  oyer  of  the  writ  by  one  of  the  ferjeants,  the 
writ  beine  read  by  the  chief  prothonotary,  and  defence  made  by 
another  ierjeant,  he  kneeled,  and  his  coif  and  hood  were  put  on, 
and  be  difmiiied  ;  and  afterward,  the  fame  day,  went  to  the  com- 
mon pleas,  and  was  there  prefented  by  two  of  the  king's  ancient 
ferjeants,  and  then  recited  his  count  ;  and  defence  was  made, 
and  the  writ  read,  and  he  placed  in  his  place  of  puifne  ferjeant.  Mr. 
George  Wild,  one  of  the  utter  barriftcrs  of  the  Inner-Temple^ 
delivered  rings  for  him  with  this  infcription,  "  Rex  Legis  Regnique 
"  Patrcnus.^*  Afterwards,  upon  the  Icvcntcenth  day  of  November 
the  fame  Term,  he  was  made  one  of  the  barons  of  the  exchequer 

Brownlow,  Chief  Protbonotaryy  (hewed  me  thefc  precedents.      Hob.  68. 

'i.Brownl.47. 

Lovelace  agaitiji  Cocket.  Case  6, 

Michaelmas  Term,  6.  yac.  1.     Roll  looi* 
r\E3T  npon  a  bond.    The  defendant  pleaded  acceptance  of  ano-  '"^**>^  on  bond, 
^  thcr  bond  in  difcharge  of  the  obligation  aforefaid,  and  ruled  c!l^^o\^X*d  Ihe 
by  THE  Court  to  be  ill.  icceptancc  of 

acother  bood  in  iatisfaaion.  PoA.  193.— i.  Mod.  215.  Cro.  Eliz.  716.  Cro.  Jac.  100.  579.  650» 
fiebarf,  6S.  86.  6.  Co.  44.  1.  Bruwnl.  74.  1.  Burr.  9.  2.  Com.  Di$,  459^  460.  See  tbe  cafe  of 
Utah  V.  McaTe^  Cowp.  47. 

Branthwait  againft  Cornwallls.  Gau  7. 

M'chaelmas  Term,  2 .  Jac.  I .     Roll  327a. 
r\EBT.    He  pleaded  acceptance  of  a  ftatutc-ftaplc  after  the  day 
of  payment,  and  it  was  held  no  plea. 
CRO.  CAR.  G  Maynard 
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^***  *'  Maynard  againfl  Grick^ 

Trinity  Term t    ^l*  Eliz.     Roll  X^og. 
Cro.  Fliz.  716.  TXEBT  Upon  a  bond.     The  defendant  pleaded  acceptance  of 
c*».  Lit.  HI.  b.  X^  another  bond  in  fatisfaftion  of  the  lirll  obligation ;  and  it  was 
***  '^*'  ruled  by  the  Court  to  be  no  good  pica. 

Cii«f  9*  Oliver  cgairijl  Leafc- 

5.  Com.  Dig.     "p\EBT  upon  a  fingic  bill.    The  defendant  pleaded,  that  he  io- 
*^'J*     o  fcofFed  the  plaintifF  of  fuch  land  in  difchargc  of  the  faid  bill, 

i*TefmRe|i.i4.  ^j^j^,^  j^^  accepted  ;  and  it  was  held  to  be  an  ill  pica.   Hde  4  Hen.  8. 
Dyet'f  I.  12.  HfH,  4.  pi,  23. 


fcAii  10.  Young  agalftjl  Young. 

If  *n  infant  be    Th>ORMEDON  IN  DESCENDER.     After  judgment  upon  a 
by"gwKdi^^^  vcrdlft,   the  record  being  removed  bv  a  writ  of  error,  it  was 

and,bythcmif.  Hiovcd  to  have  It  amend«d  in  tl)e  filazer's  roll,  t;/z.  «*  Whereas 
takeofthe clerk,  ^*  the  defendant  was  admitted  before  justice  Jokes,  in  Eajicr 
theadmiflion  »  ««  Term^22,Jac.  I.  b«ingthen  jullice  of  the  common  picas,  to  pro- 
"^j •"**'*?»***•"  fecute  /;/  omnibus  a^ionibusJ**  This  was  entered  in  the  plea 
aweIvS  by  tiie  ^^^^y  ^^^  ^n  viewing  the  roll,  it  was  *'  quod  concejpm  ejl  per  Cu- 
judge*s  nates  %  ^*  riam^  that  the  defendant,  by  fuch  a  one  his  guaidian,  lliould  pro* 
for  neither  the  "  fecute,  &c.;"  and  fo  it  is  entered  in  ibe  remembrance.  And  the 
•aoftbeCourt,  filazer's  roll  is,  that  "  Johnloung,  bv  J,  S.  h)s»  guardian,  ad  he 
k^eVufof.  *'  ^^»»;^J  P^''  Curiam,  obtullt  fe  quarto  'die,  &ff."  But  tliere  was  no 
licerf, (hall pre- entry  in  the  filazer's  roll,  as  is  ufual  in  fuch  cafes;  ^* quod 
jtidice  a  fuitor.  ••  concejfum  eftfer  Cuiiam,  qucd  petcnsfequatur pa'  y  S,  I) is  guardian. 
Hutton,  91,  The  qUcftion  Wai,  Whether  tliis  may  be  amended  and  inferted  ? 

iictk'  'T  ^"^  ^^^  ^"^  Court  held  it  might  well  be  amended,  not\^ith- 

i.Lcv.*!^;^.      ftahding  the  writ  of  error  brought  and  the  record  removed;  be- 

Cowp.  415.'      caufc  it  appears  by  tlic  note  under  JusTict  Jokes's  hnhd,  that  he 

Dou|:L376.73o.  adlnitted  •*  the  guardian  ad  pro/equendum  ;"  and  by  the  fevcral  en- 

1.  Term  Rep.    ^^^g  }{  appears,  that  ••  he  flied  by  his  guardian  :*'  and  the  entry  in 

'  ^'  the  roll  in  the  fila/.er's  office  is,  (fiiod  obtulitfi  ;  fo  the  admittance 

of  the  guardian  appearing  to  be  betore  the  obtulU,  it  is  tlie  omiifion 

of  the  clerk,  or  rather  the  aft  of  the  Court,  which  did  not  caulcit 

to  be  entered  in  the  filazek*s  roll;  it  ought  not  therefore  to 

prejudice  the  party,  no  more  than  the  not  entering  of  a  warrant  of 

attorney,  when  it  appears  he  hath  a  fuiiicient  warrant  of  attorney, 

which  hath  oftentimes  been  ufcd  to  be  entered  upon  examination 

of  the  truth,  although  a  writ  of  error  be  then  brought.  Wherefore 

by  the  rule  of  the  Court  it  was  ordered  to  be  amended. 

Aninfint  may        But  fomc  doubt  was  made.  Whether  admittance  to  fue  hv  guar- 

fue  either  by      ^iian,  where  it  ought  to  be  by  frochcin  amy,  be  good,  as  it  is  in 

^b7^'ami^ ^'^^'^  ^*  ^*  *•  ^7'  '^  ?— But  THE  CouRT  delivered  no  opinion  therein, 

1*0(1. ITu         bccaufe  there  were  many  precedents  that  fuch  entries  had  been  botli 

ways  {a). 

(«)  See  S.  C.  Jrnes,  177.   where  this    alfoCro.  Jac.  640.  Poft.  if  i.  and  Mr.IIar- 
poinc  cf  the  cafe  is  reported  at  large,  and     grave**  note  (r)  Co.  Lit.  ^35.^* 
5.  Coim.  Dig.  197.  199.     Cowp.  123.   See 

Kirtoiri 
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Kirton's  Cafe*  c^f.  n. 

In  the  Court  oflVartts. 

laOTE.    Upon  an  affcmbly  of  all  the  jufticcs  and  Batons  in  if « n»oftp«« 

^  5<'riVtf«/j-/«;f,inWtr/-/?r^rt,riiccafe  waspropouncled  before  them  ^T*^^^!^' 
\   It         ^T .  ^tl,  f        t  •  •  1    !•  *    1 «    .•       t  A-11  •  .•  «»tion torc-tn- 

by  Hyde,  ChttfjujUce^  which  had  been  argued  belore  the  two  Chitt  ,„  on  j...  mcnt 

Juilices  and  (Jhief  Baron,  being  the  cafe  of  oxic  Khtgn  referred  to  of  rhe princip;^ 

them  out  of  the  court  of  wards.  "  ^"^  •  ^*y^. 

A  man  mortgages  upon  condition,  that  if  he  or  his  heirs  repay  ^^^^  ^-^  ^^, 

onchandred  pounds  at  fuch  a  day  he  ihall  re-enter:  he  dies,  Icav-  and  he  di^ 

ingiflue  a  daughter  only,  his  wife  being  priviement  enfeint  with  a  ^tioxK  it/ day 

fon.    The  daughter  and  heir  at  the  day  pays  the  hundred  pounds,  'j*^'"?^^***^  * 

j/v  iii^'t  J   ^    J  *  daurUtr  only, 

and  afterwards  the  fon  is  born.  whj'^rcdecnii  »c 

Thequeftion  was.  Whether  the  fon  (hall  enter  upon  the  filler,  ih/day,anden- 

or  if  fhc  fliaJi  retain  it  for  ever  ?  ^airJ/jlT 

Fide  1.  Co.  05.  a.  99,  a.  SM/e/s  Cafe,  that  the  daughter  who  wnd  born^tbedaogh-^ 

the  money  fhall  retain  it ;  for  quifcntit  onus  fenfire  debet  ct  commjnhim.  tcr  (hall  retain 

And  g.Hen.  7.  21.  by  Wood,  that  if  the  daughter  enter  fof  a  con-  j*>e  lands,  for  fhc 

dition  broken,  and  afterward  a  fon  is  born,  the  foA-ftiall  not  take  ji'||  p^JJchllfol! 

advantage,  &c.  becaufe  he  hath  not  any  rigi>rkt  the  time  of  his 

entry.  '•  ^f :  99- 

^  Co.  Lit.  xi« 

And  it  was  held  by  Hyde,  Chief  ^vfttcc^  Walter,  Chief  Baron^  Hob  3. 
Denham,  Hutton,  Whitlock,  HAiivEY,  Yelverton,  and  3«Co.  6i, 
Myself,  Juftices^  that  tlie fitter  Ihall  ictaib  it  againft  the  fon  born,  *•  •!?*^-  **> 
after  peformance  of  the  condition  :  for  inafmuch  as  (he  paid  the  skin.*!!!©/^^' 
money  (aod  if  Jhe  had  not  paid  it  the  land  had  been  loft  (a)  )/\f  ^.  Mod  2*82. 
ihe  could  not  retain  the  laiid  againft  the  fon,  (lie  hath  no  remedy  3.  Lev.  40s* 
for  the  money  ;  and  by  payment  thereof  Ihe  hath  gained  the  land,  3-  o*c-  Ai^^. 
and  is  in  as  a  purchafor^  although  (he  were  entitled  thereto  by  the  ^^^'  ^^1'  ^ 
condition,  and  as  Ar/V,  and  fhe  Ihall  retain  it  as  (he  (hall  the  perqui-    "^'^^  '* 
fiteaf^  villain)  and  as  land  gained  by  her  vigilancy  ;  for  otherwife 
it  fliould  be  loft  to  both,  and  fhc  Ihould  lofe  both  land  and  money; 
therefore  the  law  wills  that  (he  ihall  retain  the  land. 

But  RicHARDsoK,  Chief  Jufthe  of  the  common  pleas,  and  Do- 
ntRiDGE,  held  ftrongly  the  contrary,  becaufe  (he  hath  it  as  beir^ 
and  then  the  nearer  heir  being  born  (hall  defeat  it :  and  it  was  in 
her  a  voluntary  aft  to  pay  the  money,  which  (he  might  well  have 
omitted  ;  and  Ihe  pa*id  it  of  her  •wnhead,  and  at  her  own  peril. — 
Jones  and  Trevor,  puifne  Barons^  doubted  thereof,  and  would  not 
(itliver  any  opinion,  but  rather  inclined  that  the  fon  (hould  have 
it(^).     . 

(a)  See  7.  Gea  t.  c.  so.  for  the  more         (^}  FiJe  lo.  ft  ii«  Will.  3.  c.  i6« 
•afy  rtdcmpciofi  and  foreclofure  of  morcpges. 

Halley's  Cafe.  Cau  n. 

The  dc-  '^^  oniverfity 
^*^»^.<. J^J    -of  Oxford  cin- 

pretended,  „,,,i,i^,.,,. 

,       ^      .t-r  .  .  .^  .  •  -       '  -  ought  JaHti  of  »n 

to  be  fued  before  the  vice-chancellor  in  Oxfo.  d  according  to  their  ejcamcnt 
courfe  of  proceedings  there,  fecundim  mot  em  univerjitatisy  and  accord-  »>ro«8»^f  «o  '«- 
inj  to  the  charters  granted  to  the  univerfitics  in  the  ^.  Rich.  2.  andtlie  f<;^«'P<>^*^^»''*^ 

^  of  a  term. 

Vije  ante,  p.  73.    Llr.  Rep.  253.    5.  Bac.  Abr.  328. 

G  2  14.  Hen.  8- 
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Hallet's  14:.  ffen,Z.  and  confirmed  by  parliament  in  the  13.  EIlz.  c*  29. 
Case.  wherefore  he  prayed  there  might  be  a  ftay  of  the  proceedings  in 
this  court  ;  and  mews  their  charters,  that  they  had  conufancc  of 
all  fuits,  contrafts,  covenants,  quarrels  (except  concerning  free- 
hold) ;  and  this  being  a  perfonal  aftion,  ihcy  ought  to  have  co- 
nufance  thereof. 

DAMPORT,/flr  the  vniverjity^  (hewed  an  ancient  record  in  this 
court  in  22.  Edw»  i.  where  a  plea  of  covenant  was  brought  in  the 
court  of  the  vice-chancellor  of  the  univerfity  of  O.t/ir^,  by  reafon 
of  a  contraft  made  before  that  time,  wherein  was  granted  to  them 
that  they  fliould  have  conufancc  of  all  adions  perfonal  and  con- 
trafts  ;  and  the  covenant  in  queftion  was,  that  he  fhould  enjoy 
fuch  an  houfe  in  Oxford  for  a  year ;  and  becaufe  this  court  of  the 
common  pleas  had  granted  a  prohibition  to  ftay  the  proceedings  in 
the  faid  fuit,  being  begun  in  the  court  chriilian  before  die  vice- 
chancellor,  the  record  mentioned,  that  Upon  the  (hewing  of  this 
charter,  it  appearing  the  aftion  was  brought  only  upon  the  con- 
traft, and  not  f>ro  domibus^  therefore  a  confultation  was  granted  : 
and  it  was  prayed  here,  becaufe  this  action  was  but  perfonal,  tliat 
tiiey  might  have  conufancc  thereof. 

But  ALL  THE  Court  denied  it,  and  affirmed  that  the  vice- 
chancellor  had  not  any  jurifdiftion,  nor  might  hold  plea  thereof; 
5.  Co.  S05.  a',    for  in  this  aAion  he  mall  recover  poiTcflion,  and  (hall  have  an  ha- 
9.00.78.1,      bere  facias  pojfeffionem^  and  thereby  he  that  hath  a  freehold  may  be 
Lit.  Kcp.  251.  p^|.  Qu^  Qf  poifeffion :  and  it  is  not  like  to  the  record  (hewn,  far 
there  it  is  only  an  adion.of  covenant,  wherein  the  plaintiff  (hall 
recover  damages  only,  and  therefore  reafon  to  grant  a  fr^cedendo 
there  ;  but  here  he  (liall  recover  pollclfion,  and  therefore  by  their 
own  rules  they  ought  not  to  hold  conufancc,  nor  have  liberty  to 
proceed  in  this  cafe. 

NoT£,  That  by  this  ancient  record,  it  appears  what  are  the  pri- 
vileges of  the  faid  univerfity,  and  the  jurifdiftion  of  this  Court  to 
gtant  a  prohibition  where  they  proceed  in  the  court  chriftian,  in 
prejudice  of  the  common  law,  without  refortiiig  to  the  chancery. 

Case  13.  Whytmore  againjl  Porter. 

tfaperfonaa  ^IR  WILLIAM  WHITMORE  and  others,  executors  oi  Lady 
as  an  executory*  O  Craven,  agaiilft  Elizabeth  Potter^  executrix.  In  the  exchequer, 
"i^ncT/ihe  per"    'upon  a  fpecial  verdi(St,  the  cafe  was  this  : 

fon  who  after.  The  defendant,  as  executrix  de  fon  t9r4  demefney  takes  divers 
ivards  becomci  g^ods  into  her  hands,  to  the  value  of  four  hundred  pounds,  and 
an^he  aS.  ^^^^  ^^^^  ^1  ^^c  alTent  and  direftion  of  John  Porter  her  fon,  who 
Iters  all  the  afterwards  takes  letters  of  adminiftration,  and  paid  the  juft  debt^ 
goods  whichthc  upon  fpecialties,  as  far  as  the  goods  of  the  inteftate  amounted  to, 
inteftaic  died  33  ^ei[  (q  xht  value  of  the  faid  four  hundred  pounds  fold  by  his 
ifti^wmno!iie  nio^^c^  ^  o*'  ^^^  the  goods  whereof  the  inteftate  died  po(?e(rea  ; 
againft  the  exc- and  after  that  an  adion  of  debt  was  brought  againft  the/^m^  as 
cuior  A/ot/w/.  EXECUTRix^fyo«  tort  demefney  who  pleaded  plcne admimftravit :  and 
Cro.  Eiix.  102.  upon  evidence  all  this  matter  was  difclofed.  The  queftion  was, 
406.  505. 565.   \v  hether  (he  (hail  be  chargeable  or  not  ? 

5.  Co.  30.  «. 

•j^.a.  Hob. 49.  cM/rA.     i.  Mod.  214.    6.  Mod.  213.     i.  Sid.  761    Vent,  349.      i.  Com.  Dig.  i66» 

Cowp.  184.    a.  Tirm  Rep,  97.  587,    3.  Term*  Rep.  s?;* 

All 
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And  itw^  ^idjudgcd  by  all  the  Barons,  'who  delivered  their   Whttmom 
opinions  feriaiimi  that  (he  (hall  not  be  charged,  but  that  the  plaintiff       «f^'V"' 
wall  beharrcd ;  for  this  aSionbcingbrought  after  the adminiftration      *^®*^**» 
committed,  and  when  (he  was  chargeable  for  thofe  goods  to  the  ad- 
mlniftrator,  and  when  thcadminiftratorhad  fully  fatisficd  ii>  paying 
tbedebts  of  the  inteftate,  as  far  asall  thegoods  of  the  inteftate  amount- 
ed to,  it  is  notrcafon  (he  (houldbc  charged  againft  the  plaintiff,  for 
dicn  (he  (hould  be  doubly  charged,  t;/z.  to  the  adminiftrator,andalfo 
to  the  creditors:  alfo  it  js  not  reafon  that  more  (hould  be  fatisfied  out 
of  thegoods  of  the  inteftate  to  the  creditors  than  the  goods  of  the 
inte(bte  amounted  to  ;  and  fo  much  being  fatrisiied  by  the  admini- 
ftrator,  they  Ihould  not  have  more:  but  if  the  aft  ion  had  been  Hobart,  4.5. 
brought  againll  her  before  the  ac!».jini(lrator  had  fully  adminiftercd 
all  in  debts,  pcradvcnture  it  might  have  been  otherwife ;  for  (he 
having  gained  goods  into  her  hands,  is  chargeable  for  them,  as 
EXFcuTRix  de  foH  tort  demefney  until  (he  give >fatisfaftion  for  them 
to  the  true  adminillrator,  or  fhe  herftlf  (atisfy  for  the  true  debt  to 
the  valoci    Whereupon  it  was  adJMdged  for  the  dcfqnd^nt, 

Kiftafton  againft  Moor,  Casi  i^. 

HihryTerm^  2.  Cor.  |.    R^ll  B^O, 

FRROR  in  the  exchequer  chamber  of  a^  judgment  in  the  king's  Trover  for  mo- 
^  bench  in  aftion  of  trover  and  conveb  si  ok  of  divers  goods,  rity  om  of  a  h^g 
and  among  other  things  of  igcl.  inpecuniis  numeratis.  Upon  not  ^^flJ^/^^t 
guilty  pleaded,  a  verdift  was  found  for  the  plaintiff,  and  entire  damage's  for  the 
damages  given.  The  error  was  a(figned,  Becaylc  trover  and  few-  tonverji<m  cniy, 
Viffan  cannot  be  of  money  out  of  a  bag.  *"'^  r»'^«  fo'  the 

T»  T     *  T>  ,  .  .         ^^^'"S^  can  be 

But  ALL  THE  Justices  akd  Barons  agreed,  that  ^t  wellli^s  :  given. 
for  although  it  was  alledged  that  money  loft  cannot  be  known;  Antc,iS. 
and  fo  whether  it  was  the  plaintiff's  money,  whereof  the  trover  *'*^'*-  *^**  544* 
and  cQftverJIon  was,  as  is  the  charge  of  this  aftion,  yet  the  Court  i.  Roll.  Ah.  5. 
iaid,  it  being  found  by  a  jury  that  he  converted  the  plaintiff's  mo-  ^'ro.  i-iiz.  819. 
ncy  (for  the  ipfing  is  but  a  furmife  and  not  material,  fo^  thedc-  ^** 
&ndant  may  take  it  in  the  prefence  of  tlie  plaintiff,  or  any  other  co^Lh  lo^^b* 
who  may  give  fufficient  evidence ;  and  although  he  take  it  as  a  Alien,  9*.  ^* 
trefpa(s,  yet  the  other  may  charge  him  in  an  aftion  upon  the  cafe  Danv.  20. 
in  a  trover^  if  he  will),  the  plaintiff  had  good  caufe  of  a£lion.  Savii,  20. 
Wherefore  the  judgment  before  well  given  was  now  a(firmed.  ^**Mod"^' 

The  Justices  and  Barons  faid,  that  this  aftion  lies  as  well  strains, 
for  a^oney  out  0/  a  bag,  as  of  corn  wl\ich  9annot  be  known.  ' '  ^^^'  ^'^' 

5 .  BiC,  Ab.  264.     1 .  Term  R^cp.  65?, 

Young  agahifl  Pridd.  Cask  15. 

Hilary  Term^  a.  Car,  I .     Roll  T78.— /«  the  Exchequer  Chamber. 

'TRESPASS  (by  the  hu(band  alone) :  For  that  the  defendant,  A  judgment  re. 

the  fourth  day  of  O^ohcr,  22.  Jac.  I.  affaulted,  beat,  and  ill-  covered  by  a 
treated  the  wife  of  the  plaintiff,  and  carried  her  away  with  fuch  hufiamdaimt^ 
h's  goods,  and  detained  her  for  half  a  year,  per  quad  folattien  et  con-  abdM^ci  hit 

*ifc,  will  not  bar  an  aaion  by  bufiand  and  wife^  or  by  the  Vfife  o^nf  aftpr  hpr  hufl>and*«  death,  to  recg- 
(CTcr  4ftiBa{ei  for  the  ^<i/?/gr.     Yelv,  89.    Codb.  369. 

0  3  firtium, 


9A- 


Yocvc 


Ante,  36. 

P.)rt.  175. 
Cro.  Jac, 
50*. 


77* 


Stranee,  61.977. 
B.  R.  H.  54. 
1.  Wilf.  1^6. 
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fan  urn  qua  hahtre  potuijfct  with  bts  faid  wife  be  loft,  et  alia  ensrm'a 
(a)  ei  tntulit  ad  damnum^  tsfc.  Upon  not  guilty  pleaded,  the  vcrdift 
was  found  for  the  plaintiff,  and  judgment  given  accordingly ;  on 
which  a  writ  oferrqr  was  brought  in  the  exchequer  cham^r. 

The  error  aiHgned  was,  That  the  hufband  hath  brought  this 
^aion  fpr  the  battery  of  his  wife,  which  he  cannot  do  without  his' 
wife,  and  hath  recovered  damages  for  this  battery  ;  and  therefore 
the  judgment  erroneous. 

But  ALP  TUB  Justices  avd  Barons  held,  that  the  huibaod  in 
tliis  adion  did  not  recover  damages  for  the  battery  of  his  wife,  but 
for  the  lofs  which  he  had  in  wanting  her  company,  and  the  ^rr  quod 
confortium  and  abdiidion  of  her  '^  one  entire  conjoined  aft,  and 
for  that  caufe  the  dan^ages  were  given.  For  the  battery^  true  it  is, 
that  the  wife  ought  to  have  joined  to  recover  damages ;  and  this 
verdict  and  judgment  do  not  bar  the  wife  to  have  an  aftion  after 
tjiedeatli  of  her  hufband  for  the  battery,  or  (he  may  join  with  her 
hufband  in  another  action :  and  aprccedentw;^s(hewnof  i^.y^f.;. 
Hyde  V,  Scijfor  (b)^  where  fuch  an  adtion  was  brought  f/^r^^/Zm,  as 
this  aftion  is  in  the  king's  bench,  and  recovered  ;  and  afterwards 
a  writ  of  error  was  brought,  and  the  judgment  affirmed :  and  fo 
all  the  Juftices  ^nd  Barons  here  held;  whereupon  this  judgment 
was  alfo  affirmed. 

{k)  Cro.  Jac.  538.    E^ftcr  Tenii|  \t^ 
Jac  I,    RoU  157.  &  167. 


(«)  1.  Kcb.  787.  T.  Sid.  115.  Cro. 
Jnc.  501.  664.  I.  Mod,  127.  balk,  119. 
642.  J. Com.  Dig.  572.  2«  Term  Rb|>. 
4.  166. 


Cask  i6. 


If  the</«fftr«/g|. 

tiat  be  wtU 
a>)tarded  on  the 
roll,  the  writ 
being  m:r-d)ted 
IhjII  not  impede 
the  judf^menc 
Anie,  3S.  54. 
Poft,  273.  ^^2, 
3«7-S9S- 

Voph.  2(9. 
Noy,  83. 

c:ro.'j»a,  64. 
Mopr,  492. 
Douii.  /x4. 


More  agahtft  Hodges. 

Jn  the  Exchequer  Chamber* 
■pRROR  of  a  judgment  in  the  king's  bench  in  ajfumpfit  for  the 
^^  payment  of  a  thoufand  pounds  for  a  marriage  portion;  ancl 
verdict  for  the  plaintiiF  upon  mn  ajfumpfit  pleaded,  and  judgment 
accordingly. 

The  error  affigncd  was,  That  the  iflue  was  joined  in  Trimtj 
Terniy  2.  Car,  1.  and  the  venire  facias  bears  date  /^xhAfay^  2,  Car,  I. 
,  which  was  before  the  iffiie  joined  ;  fo  the  trial  thereupon  was  ill : 
and  "by  a  writ  oi  certiorari^  upon  diminution  alledged,  to  certify  the 
v^'th  of  vcfiirc  facias  and  di/Jringas  whereupon  the  trial  was  had, 
they  being  certified  the  writ  was  of  the  date  ofquara  Afaii^  whicli 
was  in  E^ter  Term. 

Sed  mn  allocatur :  for  the  trial  upon  the  diftringaSy  and  tfce  roll 
of  awarding  the  venire  fiieias  being  good  enough,  the  mif-datlng  oT 
the  "L/mre  facias  (which  is  a  judicial  procefs)  is  no  caufe  to  flop  tlie 
judgment ;  for  it  is  buta  mif-fuing  of  the  procefs  at  ^he  mofl,  and 
aided  by  the  ftatute  o{J£(ffails :  and  the  Court  intends,  that  there 
was  another  venire  facias  according  to  the  roll,  and  fubfequent  to 
the  ifjtjc,  and  fo  mentions  the  roll,  and  the  dtftringas  upon  which 
wrij  the  trial  is  by  nift  prius  made  long  after  the  iffue ;  and  therefore 
the  trial  Is  good,  and  (hall  be'  intended,  that  there  was  anotlier  w- 
yiire  facias  warranted  by  the  roll,  and  now  wanting;  and  thattliis 
nnnne  facias  nowcertihed  is  not'  the  venire  facias  whereupon  tlie 
trial  was  had.  Whcrelbret  notwithflanding  the  error  affigned,  it 
was  held  by  all  the  Juftices  and  Barons,  that  tlie  trial  was  good^ 
and  aided  by  thcilatute  ofyV^/7f. 

The 
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The  Secokd  Error  affigncd  was,  Bccauft  upon  the  venire  facias  Summ§mtMs  in- 
is  returned  ^^fummonltus  eftj'  where  it  ought  to  have  been  *^  atta-  ^"^.*^^f„*"^jh 
♦*  cbiatus  eft.  -—Sed  non  allocatur ;  becauie  is  w^as  but  matter  of  form,  vZ-^tVumTi^ 
vilich  Ihall   not  be  prejudicial  after   verdidl.      Whereupon  the  of  lorm. 
judgment  w;|s  affirmed.  Cro.jac.89.10S. 

4.  Mo^  2^6.    Fon.  341.     I.  Saufui.  31S*     Y.  B^c.  Abr.  91.    Tidd't  PraOice,  izz. 

Howell  John  a^airjjl  Thomas.  c^«»  ij. 

Trmtty  Termy  1 .  Cmr,  i .  Roll  158.—  In  the  Exchequer  Chamler, 

ERROR  in  the  exchequer  chamber  of  a  judgment  in  the  king*s  J^f  error  be  »f- 
t         ,     .  •    n.  .  *  JO  o      fi«ncd  m  the 

bench  in  an  cjeftmcnt.  "^^^.^.^^^  ^^^ 

The  error  was  affigned,  Becaufe  in  the  bill  the  plaintiff  declares  upon  certiorari 
upon  a  Icafe  (or  three  years ^  but  in  the  plea-roll,  whereupon  the  *".^'^*"* 
ifijic  ig  joio^,  and  in  the  rccotd  of  niji  pnus^  it  is  upon  a  le^f{?  fpr  ^^|n"d^mi7he 
jivfyearf ;  fo  the  bill  and  declaration  varies.     Diminution  was  al-  court/ nfrer  \m 
]edged  by  tlie  plaintiff,  and  by  certiorari  the  bill  was  certified,  that  rmU>  efl  trratur^ 
it  was  only  for  three  years:  and  hereqpon  error  being  ailigned,  pleaded,  gnm  a 
the  defendant  in  the  writ  of  error,  when  thcplaintiffalledged  dimi^  ^^""^^^^'^X'^ 
nation  of  the  roll,  had  thereupon  another  writ  of  certiorari ^vfUcYe-.  g^aJTirinan* 
by  the  bill  was  certified,  wherein  he  dpcl^red  upon  4  Icafe  for  five  returmd  con- 
vcaR ;  fo  it  well  warrants  tbe  declaration  upon  the  roll  and  the  fi^^nt  ^'th  »i>P 
niftprius.  record,  the  fcr. 

^  ^  ,  cond  certificate  . 

The  queftion  was,  Which  of  thefe  certificates  (hould  be  allowed  t  ftail  be  received. 

Ai^d  it  was  heU  by  all  the  Justices  ani>  Baroks,  that  the  pr/Jt'i'^lUsi. 
fecond  certificate,  upon  the  diminution  alledged  by  the  defendant  327.' 
in  the  wnt  pf  error,  Ihould  be  received  ;  for  the  bill  certified  upon  j. 
it  is  intended  tlie  tiue  bill,  for  it  warrants  well  the  declaration  upon  Crorjac'^ji. 
The  roll  an(l  the  record  of  zii/!  frius  ;  and  th^  other  (lull  be  in-  597! 
tended  a  fiAitious  bill,  an4  not  th^  true  one ;  and  the  allegation  of  styles,  }52. 
diminution  by  the  plaintiff  in  th?  writ  of  error,  and  procuring  a  '•^*>"'  ^»5- 
certificate,  (hall  not  ftop  the  defendant,  without  afligning  of  errors  ?|  com,  Di». 
to  alledge  a  diminution,  and  from  procuring  the  true  bill  to  be  197.    *      * 
certified  :  fo  it  is  where  the  plaintiff  in  ?  writ  of  error  alledgeth  2.Bac.Ab.2o(. 
diminution,  ajvl  procures  an  original  to  be  certified^  which  doth  ».Crofnp.Pra«, 
not  warrant  the  judgment.     If  in  truth  there  be  another  writ-  3?*'    « 
original,  which  well  warrants  the  declarjition,  the  defendant  in  the  i^^i  ,t^- 
writ  of  error,  for  affirmance  of  thp  jydgment,  rtiay  well  alledge  di- 
minution, and  have  a  ctrtiorarl  to  procure  the  true  original  writ  to. 
{)e  certified.     \V  hereupon  f  hp  j  udgment  was  here  affirmed, 

Wolfe  agalnft  Hole,  cm^  a. 

IXrOLFE,  attorney  of  the  commofi  pleas,  brings  an  attachment  Thcomiffion  of 

of  privilege  againft  Holcj  and  declares  in  an  a<3ion  of  the  pWpwcn'^* 
ufe  upon  an  ag^umpftt.    After  verdift  for  the  plaintiff,  and  judg-  l^C^a^cUen^ 
«eni,  error  was  brought  andaffigned,  Becaufe  thei[e  w^rei\op(evlgvs  of  privilege,  can- 
(ntcted  upon  the  imparlance-roll.  not  be  amended 

by  tbe  «{A^rwf  ro^4    Aiue  i^.— Kq^on,9t«    Hetkyi  99.    Dyer,  138.    3.  Lev.  3^^^ 

G  ^  Hendxi^ 
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WotF«  HfNDEN  now  movRl,  that  this  might  be  amended,  artd  pledges 

sgsimfi  infcrtcd;  for  in  the  nift  prius  roll  there  the  pledges  are  mentioned, 

**"***'  which  is  fufficicnt  to  induce  the  Court ;  and  he  faid  it  Was  but 

^^kvnJ\  matter  of  form,  and  aided  by  the  18.  Eltz.  c.  13.  after  verdlft. 

Cro.jac.  414.  But  THE  CouRT  denied  the  amendment;  for  although  the 

Hob.  76.  iffue-roU  ftiall  be  amended  by  the  imparlancc-roll,  becaule  it  is 

^'sd'g*^'*  precedent,  yet  the  imparlancc-roll  Ihall  not  be  amAided  by  the 

Ray. 'i;i.^  iflue-roll,  being  fubfequent:  alfo  the  record  being  removed  they 

Pyer,  z88.  would  not  amend  it ;  for  they  faid  it  was  not  form  but  fubftance. 
3  Lev.  39.  j6i.  18.  Edw,  4.  g. 

^'         '   ^  '  By  16.&  17.  Car.  z.  c.  S.  after  vet  did    any  excq>tioD  taken  except  on  fpecial  de- 

no  judgment  ihall  be  flayed  or  reverfed  for    murrer. 
this  omiifion  j  nor  by  4.  &  5.  Ann.  c.  16. 

CAfir9.  Phelps  againft  Lane. 

*«  Thy  father,"  A  CTION :  Fot  that  the  defendant  faid  of  the  plaintiiF  in  pre- 
iMutndo  the  XA.  fence  of  divers  of  the  king's  fubjefts,  "Thy  father  is  a  thief," 
"Iwcr'hnot '^^^^  FLAiNTiFF.     After  verdiS,  upon  not  guilty,  it  was 

fufficicnt,  with  moved,  that  this  declaration  was  not  good,  bccaufe  it  was  not  al- 
out  an  averment  ledged  to  be  fpoken  to  the  fon  of  the  plaintiff,  nor  in  their  pre- 
thaithcfpcak-  f^nce  ;  and  the  word  "  innuendo*^  hclpeth  not. — All  the  Jus- 
ingwastothc  yj^jjg  ^^j.^  of  this  Opinion.  Wherefore  it  was  adjudged  for  tlie 
o"*  irr.     .,  defendant. 

Cro.  Eliz.  444* 

Cro.  Jac.  231.    I.  Brownl,  7.     3.  Lev.  68.f66.     Salk.  513.    Cowp.  476; 

Case  so.  Hilton  agdhjl  Robert  Pawle. 

Hilary  Term t  i.Car.i,     Roil  6 ^O, 

A  parifli  in  rt-  "T^RESPASS,  for  the  taking  a  faddle  of  the  plaintiff's  at  Stoke- 

fuiMiion  which,     i    goldingham.     Upon  not  guilty  a  fpecial  verdift  was  found,  v/z. 

*?i*d^  Mr  of      ^^^^  ^^^  parifh  of  Hinklcy,  in  the  county  of  Lcice/ier,  is,  and  time 

liaetn^E/iza^    wliereof,  &c.  was,  an  ancient  reftory  and  parifh-church  ;  and  that 

i#/A,  had,  and    the  village  of  Stoke-goldingham  is  an  ancient  village,  and  parcel  of 

ever  fince  hat     the  re&ory  of  HinkUy  ^foic^M ',  and  that  from  the  time  of  king 

had,  parochial    ff^^y  xht  fixth,  and  always  afterward  until  this  prefcnt,  there  is 

churchwardens,  *"^  ^^*  ^^^^  ^  church  m  the  faid  village  of  Stoke  goldingham^ 

ihall  be  aflcnTcd  which,  during  all  the  faid  time,  hath  been  ufcd  and  reputed  as  a 

towards  the  re  parifh,  and  that  the  inhabitants  of  Stoke-goldin^ham  aforefaid,  dur- 

lief  of  itk  own   jpg  ^\\  x\i^  f^j^i  time,  have  had  all  parochial  rites  and  churchwar- 

P^  dens  ;  and  that  the  faid  village  of  Stoke-goldingham  is  diftant  from 

«"/-  /!ll  .-<:  Hinkley  about  two  miles :  and  if  fuptr  totam  materiam  in  forma  pra- 

S.  C.  Hutt.rj.  diSia  compertam  vidibitur  jujtitiartu  ct  cuna  hic^  that  the  aforefaid 

Hobart,  67/     village  of  Stoke-goldingham  be  fuch  a  parifti  as  by  the  ftatute  of 

1,  Sid.  i92.      ^j,  tliz,  c.  a.  for  relief  of  the  poor,  is  chargeable  to  the  maintain- 

4.  Mod.  157.     jj^g  ^Yit\x  own  poor,  then  they  fay  the  defendant  is  guilty,  to  the 

Cwp*Io7.4i5.  damage  of  fcvcn  pounds  and  cofts  forty  (hillings:  and  \ffuper  totam 

S41.  mater  tarn  in  forma  pr^ediSfa  compertam  vtdebitur  juftitiarits  htc,  that 

Dougl.  135.       the  aforefaid  village  of  Sioke-i^oldingham  flands  chargeable  by  the 

r  Term  Rep.     ftatutc  aforefaid  to  maintain  the  poor  of  Hinkley  aforefaid,  then 

'**'  they  fay  that  the  defendant  is  not  guilty. 

And  upon  this  verdift  being  argued  at  the  bar  by  Athoe,  /or 
tiK plaintiffs  and  BERKLEy,/^r  th:  defendant  \ 
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The  Court  rcfolvcd  and  delivered  their  opinions  feriatlm  for      Htttw 
the  plaintiff,  xhax  this  is  fuch  a  parilh  within  tlic  43.  kltz*  c,  2.  as        -r^'V* 
is  chargeable  for  the  relief  of  the  poor  of  Stoke-goldm^bam,  and  not       p^"* * 
forthcpoorof ///«jtAjr:  for  being  found  that  it  whs  a  church  in 
the  time  of  king  Henry  the  iixth,  et  tunc  et  femper  pojicg  reputed  for  i.B). Rep.  1146. 
aparifb,  and  not  in  the  negative,  that  it  was  not  a  parim  before,  St*  Mr.tofrtf* 
it  may  be  well  intended  to  be  a  parifh  before,  and  it  doth  not  exr  jfj^^^L^^^**"  ' 
elude,  that  it  was  not  before  time  whereof,  &c.    And  although  it  vd/i.  page  66. 
Ihould  not  be  fo  intended,  yet  being  found  that  it  was  a  church 
r^ff,and  that  there  were  churchwardens  there,  it  is  a  parish  withiu 
the  Ihtute,  although  it  be  but  a  reputative  parifh  ,  for  being  in^ 
life  fo  long  before  the  ftatute,  and  at  the  time  of  the  {latute,  the 
ftatutc  appoints  that  **thc  churchwarden?,  and  three  or  four  over- 
*'  feen  of  the  poor  joined  with  them,  fliall,  &c.  j"  and  no  church- 
wardens of  i//«i/<[7  are  churchwardens  of  Stoke-goldlngbamy  and  by 
confequence  have  nothing  to  do  there  ;  and  the  churchwardens  of 
Stoke-goldingham  are  only  to  meddle  with  the  church  there,  and  by 
confequence  with  the  poor  of  the  parifh  :  and  the  flatute  hath  an 
intention  to  confine  tne  relief  to  parifhcs  then  in  ^//r,  and  that 
CTcry  parifh  fhould  meddle  with  his  proper  village,  and  their  poor 
are  to  be  provided  for  there,  and  not  elfewhere.     Wherefore  it  was 
adjudged  for  the  plaintiff.     Fide  NicboWs  Cafe^  fol,  394. 

Oxford  againjt  Rivctt.  Casim. 

Vide  Ante,  79. 
THIS  cafe  was  now  moved  again,  and  Richardsok,  Chief  Jvf'  ^  Pontiff  ihaH 
•*   //«,  HuTTON,  and  Harvey,  held  their  former  opinion,  that  3ra*by**n  ex-" 
the  iflue  was  well  enough  joined,  for  there  is  no  mention  of  any  ccpiion  to  his 
who  devaftavit  in  the  replication ;  and  necefTanly  it  is  intended,  own  replies^ 
that  the  mother  of  the  executor  devaftavit^  for  no  othet  might  *•*'"• 
iDsktSLdevaJiation :  and  the  rejoinder  btxwgiquld  fradiSia  Kathe-  '^'***''^'  *^' 
filKA  non  devaftavit^  et  de  hoc  ponit/e/uper  fatriam^  et  quercnsjtmi^  ^'  Terai^Rep^' 
Uter^  and  being  found  for  the  defencJant,  quad  non  dcvafta'ixity  the  ^o. 
plaintiff" (hall  not  avoid  that  verdiA  by  faying,  that  it  is  not  (hewn  ».Tfr.Rcp.75g, 
who  devaftavity  fo  to  take  exceptions  at  his  own  replication.  3.Ta.Rcp.374, 

HuTTON,  y«/?iV/,  faid,  admitting  that  no  ifTue  be  joined,  and  To  a/fiV^/afwf 
that  the  verdift  might  not  aid  it,  yet  the  judgment  fhall  be  againft  ***"*„  *"  ^^\ 
the  plamtm,  for  his  rephcation  is  ill  for  another  caufc  ;  for  m  the  ranttmimtttj^e. 
bar  the  defendant  alledgeth,  that  fhe  had  adminiflration  committed  if  the  deiendanc 
to  hcT  durante  minore  atate  of  Rivctt ^  the  fon  of  the  inteflate,  and  P*^=^^  '**«»  ^^ 
that  he  came  of  age  in  9.  Jac.  i.  and  that  afterwards  he  refufed  to  ora^'oo'i^cht 
be  executor,  and  the  adminiflration  was  committed  to  Sir  Hugh  d»yfi^ihit  * 
ffirreil^  3.  December^  i(),Jac.  1.    l*he  plaintiff  replies,  that  before  (he'harf  then, 
the  commiflion  of  the  adminiflration  to  the  faid  Sir  Hugh  Pf^ir^ell^  fully  tdniini, 
vi2,6.  O^tfA^,  19.  'jac,  \.devajlavh\  which  admitting  it  fhould  ^*'.*** ■/7*f* 
be  intended  that  KATHERiNA^V^f/y/^^/i///,  yet  that  was  a  dcvaftation  ww^-wt^liS 
after  Rivttt  the  executorcame  of  age  (who  came  of  age  in  9.  Jac.  i.)  >  tcr  that  di^  is  * 
and  then  fhe  might  not  be  chargeable  therewith;  fo  the  allegation  bad. 
th3Lt  deva/hvft  ig.Jac.  I*  is  ill ;  and  therefore  judgment  ought  to 
be  given  againfl  the  plaintiff*. 

But  for  the  other  point,  Yelverton  and  Myself  held  our  Theftatutwof 
ibrfflef  opinion>  that  here  is  no  iffue  :  for  intendment  will  not  aid  3^^»>^  will  not 

.  ^  '  aid  a  verdia  oa 

aoIdiietotiUy  mif-joioad.    Ante,  80,    i.  Com.  Dig.  332.     1.  Term  Rep.  151. 

'  aw. 
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piK#ox9      a  replication  ;  and  being  no  ifluc,  the  verdift  is  void,  and  not 
Iwtj't       **^^^  ^^  ^^y  ®^  ^^^  ilatutcs  ofjeefaiL 

But  by  the  opinion  of  the  other  three  Juftices  judgment  was 
^iven  for  the  defendant. 

Cass  ti. 


iMUgo 


Wcftley  againjl  Allen, 
^tioa  A  PROHIBITION  was  prayed  for  fVefllcy  againft^//«i  to  ftay  ^ 
Urakiopr^AatTof  "^  ^"*^  ^"  ^^^  fpiritual  court,  concerning  the  probate  of  a  will 
m  Tiir  after  «o«  wbjch  was  of  goods  and  land,  wl>ich  will  was  alledged  to  be  rc- 
4kvijk9ii  found  voked  (and  fo  it  proved)  upon  a  fuit  at  the  common  law  for  the 
SI  kiw,  or  if  land.  Upon  iffiie  of  "  non  aevifavit^*  it  was  proved  to  be  abfo- 
l»rt  t>f  the  wiM  lutcly  revoked  tn  totOy  and  a  **  non  devlfavir  found  j  and  now  the 
Foft.  lie.  i66.  "^^^  '^  *^  ^hc  Ipiritual  court  to  prove  it  to  be  a  good  will  and  not 
jj^*  '  revpked.    Upon  this  fuggeftion  the  Court  gave  day,   if  caufc 

1^^^  J  were  not  Ihewn  to  the  contrary,  that  a  prohibition  fhould  be 

Pawp.3 ^0.434*  granted  :  for  the  Court  held,  that  if  the  queftion  had  been  in  the 
s.Term  JUf.  fpiritual  court  for  probate  of  a  will  of  gopds  and  land,  and  makine 
♦73'  an  cxecptor,  that  they  fhould  not  proceed  to  prove  the  will  quoad 

the  land,  but  th^t  a  fpeci^l  prphi^ition  a|  to  tli^  }an4  fhoul<i  b^ 

granted. 

Caii  2j.  Morant  againft  Gumming. 

%,Uibeking*t  VfORANT,  leflceof  the  carl  oi  Hertford^  againft  ClE/miR/irf,  vicar 
pMencecofroreft  IVl  of  Lirbect^  przys  a  probibitiott  to  ftay  a  fuit  in  the  fpiritual 
'*^heC*^^*'*^  court  for  tithes,  bccaulc  the  lands  were  parcel  of  the  fore(l  pf 
m  prefcribein  -Bfare,  >vhereof  KiNG  Jamf.s  was  feifed  in  fee  in  jurf  ctron^,  and 
mm  diomndpt  he  find  a)l  his  prec]ecq(iops  held  it  difcharged  of  payment  of  tithes. 
Hctley  60.  ^^^  granted  it  to  the  faid  earl  of  flertfordxxi  fe^,  iind  fo  he  ought 
Moor, '915/  to  bold  them  difcharged.  And  it  was  doubted  whether  the  pa- 
V.  iev.  185.  tentee  n>ay  have  fuch  privilege,  or  ths^t  it  be  only  a  privilege  ^r 
Jr  ^^  44-  ■•  nexed  to  the  prown  during  th^  time  that  the  land  was  in  the  crown. 
St^rfteN*!**^*^*  But  It  was  granted  debene  ejje^  unlpfs  cavife  w^re  fliewn  to  tl\c  con- 
y  Bttrr! V»7 J,  trary  fuch  a  day  (a) . 

(«)  VM  Hartford  v.  Leach,  W.  jMiei.  but  that  thit  U  a  perfonal  privilege,  and 

3S7.  where  after  divers  argufnci)ts  9c  the  bf^r  therefore  his  grantee  iiall  not  hare  the  be* 

it  was  adjudged,  that  the  king  may  prcfcribe  nei)t  of  it*  S.  P,  Hard,  315.     t.  RoU.  AJsr, 

Vkmm4timmiti%,^  bccaaieheis^r/«iM»rfjrf4|}  (55. 

#ASB  «4,  Owen  againft  Thomas  ap  Rces. 

■  Hilary  Term,  2.  Car,  1.  Roll  17S9. 
Aieaieforthree  A  CTION  OF  TROVER  of  twenty  loads  of  whq^t,  &g.  Upon 
A**Lftli2r°'^  ^^^  g^JHy  pleaded,  and  a  fpe9ial  verdift, 
^Mflrfromthcday  Tn£  FIRST  <^ESTioN  was.  Whether  a  leafe  for  three  lives  by 
J^JjJ^^^  indenture,  dated  y>th  Jugu/I^  10.  Eliz.  habendum  a  die  datusy 
s^embcr,  is  *i^d  '^^^^'  9^  attorney  made  ift  September^  20.  Eliz.  to  make  livery, 
good.  and  livery  is  made  accordingly,  be  a  good  leafe  ?  becaufe  if  livery 

Poft.  jts.  had  been  made  the  fame  day  it  bears  date,  and  the  letter  of  attorncv 
Hetu  aa.  17.     jj^d  been  in  the  fame  deed,  it  had  be^n  merely  void, 

Cro.  Jac.  563.  '  •  <  ^ 

f/Co.  94.  b.    Qpwp.  714. 

Th« 
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.^ . 

TitE  SECOND  quEsTioir,  Admitting  that  livery  by  letter  of  at-  Abmiopuieafe 

torncy  fubfcqucnt  be  good,  whether  a  leafc  being  made  by  a  bifliop  ^!J  ITji^fy^ 

for  three  lives,  viz,  to  one  for  life,  >  remainder  to  a  fecond  for  life,  life/raiaaindcr 

remainder  to  a  third  for  life,  fo  not  warranted  by  the  i .  Eiiz.  c.  10.  to  B,  for  likf 

and  the  fucccffor  accept  the  r*iit:  whether  this  be  a  good  leafc  remainder  to  C. 

againft  the  fucceflbrhimfelf,  who  accepted  the  rent,  and  Ihall  bind  l^*^\2e''^. 

hira  during  his  time,  fo  as  he  carinot  enter  to  avoid  it,  and  make  a  ceflbr. 

DcwlcafeP  r^    T-.       t 

Co.  Lit.  44.  b. 

6,  Co.  37.  a,    Cro.  Jac.  173.    Hetley,  12,     3.  Com.  Dig.  25^     3.  Bac,  Abr.  ^jo.  jft^,  39^ 

Thefc  wprc  the  points  intended,  and  were  argued  at  the  bar,  but  A  Wfl^op's  jeafc 
for  a  fault  ia  the  leafe  whereby  the  defendant  claimed,  the  matters  l^^^^fj^^ 
in  kiw  were  not  refolved  ;  but  judgment  was  qiven  for  the  plain-  •^ed yearly rentT 
tiff,  without  any  of  the  juftices  opinions  concerning  thefe  points,  wltiioutescprers* 
The  fault  was,  that  the  bifliops  there  ufually  by  one  leafe  had  let  lyrefCTving«<ihe 
three  manors,  referving  ^th  rent  yearjv,  which  was  found  to  be  the  ^^^^r*****^'/** 
ancient  rent;  and  the  biihop  here  makes  a  leafe  •*  habendum  i$  c?*io.— See  igl 
**  Thomas  ap  Rees  and  his  afligns,  rendering  to  the  bifliop  and  his  £/,«,* c.  6. 
•*  fucceflbrs  tSeu/ual  and accujlomed  yearly  rent ^  and  the  rents  and  icr-  .^  ^^    g^^ 
^*  vices  at  the  days  and  times  ufually  accuftomed,*'  and  he  doth  not  3.  Bac«Ab.  361, 
flicw  any  rent  in  certain. — And  becaufe  the  ancient  rent  of  thirty-  3?4' 
two  pounds  had  been  ufually  paid,  where  the  three  manors  were  let  f-  Co.  3.  a. 
togedier,  and  not  exprefly  refcrved  upon  this  leafe,  therefore  all  Moor  liJ.'** 
theCourt  held,  that  this  leafe,  under  which  the  defendant  claims,  3.  Coin.  Ois, 
is  avoid  leafe  by  the  ftatutetobind  thefucceflbr;  and  the  (Vicceflbr  15*. 
having  entered  and  made  a  good  leafe  to  the  plaintiff,  if  this  leafc  '^o"?*-  57  j. 
to  the  defendant  be  not  in  effe^  it  ought  to  be  adjudgtd  for  the  3- Term  Rep, 
plaintiff.  ^* 

But,  in  the  argument  of  this  cafe  at  the  b^r,  for  the  first  Afeafebyln- 
?01NT  was  cited  Greenwood  v.  Tyler  (a)y  where  it  was  adjudged,  <*«n|«^«»  <*«^ 
and  affirmed  afterwards  in  the  exchequer  chamber  upon  a  writ  of  ^Aiiwo^i 
error,  that  if  one  make  a  leafe  for  life  by  indenture,  dated  20th  from  Mdmtl^ 
Auguft^  2.  Edw.  6.  hahendum  from  Michaelmas  folloyring  for  three  tuas  foUowinf 
liycs,  and  livcrv  be  made  by  the  leflbr  after  Michaelmas^  it  is  a  good  ^^^  **^'**  *»^*»«      1 
kafc  by  the  indenture  (for.it  was  a  leafe  by  hulbaiul  and  wife  of  the  f^J^^'Sitt^  Mi! 
land  ot  the  wife  which  ought  to  enure  by  the  deed,  otherwife  it  had  ch^Jimat^  U 
npt been  good  to  bind  the  wife,  for  it  was  adjudged  it  bound  her),  good. 
So  it  (eemeth  a  letter  of  attorney,  being  two  ^ays  after  the  deed,  is  ?<><*•  «6$» 
<tt  good  as  if  it  had  been  made  in  perfon. 

For  THE  SEcoKD  POINT,  another  cafe  was  cited  t6  be  adjudged,  If  a  hJfhop  grant 
Wheeler  v.Danhy  {h)y  upon  a  fpecial  verdift  in  an  ejeAnient  for  an  *  ^***  ^^  ^^J 
acre  of  land  in  it/irg^cr^  in  the  county  of  G/o£/f5//rr:  That  whereas  ju^Z^^,]^. 
Kicbard  hi/hop  of  GlouceftervfSLS  feifed  in  fee  of  the  manor  of  Mayfe-  tu^gg^  with  re. 
mdfre^  whereof  this  acfe  is  parcel,  and  by  indenture  8.  Eli%,  demifed  mainder  over» 
that  acre  to  Ja{per  Danh  and  IViUtam  Danhy^  habendum  to  the  »'  ^*^'  **•  *": 
i2MJafper  (?  die  datus  inicntura  for  his  life,  remainder  to  the  faid  Jl^^al'm^Te 
^//iflw  Daiiby  for  his  life,  rendering  3s.  2d.  by  the  year,  at  Mi^  If«J-/&?Ly,wd 
chaelmas  and  tlie  Annunciation  ;  and  that  the  faid  Richard  bijhop  of  fogood  s  and  if 

the  fucceflfor  ac- 
cept rent  from  the  Icflce,  it  is  good  againft  him  alfo*  f.Roll  Abr.  476.  Moor,  318.  Po«rdo« 
Powm,488.  Ha].  MSS.  Co.  Lit.  45.  3.  3ac.  Abr.  391.  394.  and  the  cafes  there  cited.  3.Cofa. 
Kg.  34,.    Cowp.7!4. 

l*^}  Hob.  314.  Cro.  Jas.  563.  Paloi,  29,  {Jk)  Eafter  Term,  5.  Jac.  ;. Roll  1040.  loC. B. 

Qloucefl^ 


J 
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OwM        Ghuci/ter  died  J  and  Godfrey  late  bifhop  of  Gloucefter  was  created 
•totn/i       l)i(hop;  and  having  notice  that  divers  rents  of  the  laid  manor  wer« 
**r1£».*'    due  and  unpaid,  commanded  J.  IV,  his  bailiff  of  the  faid  manor,  10 
receive  the  laid  rents  arrear,  who  accordingly  received  them,  whereof 
the  rent  of  the  faid  IViliiamDanby  \^as  amongft  others  paid  to  the  faid 
Godfrey y  not  giving  notice  particularly  to  the  faid  billiop  that  the  faid 
rent  received  of  the  faid  PVilitam  Dandy  was  the  rent  of  the  faid /f^i/« 
Uam\2Lnd  that  the  faid  biihop  generally  43.  Eliz.  accepted  of  all  the 
faid  rents  by  the  hand  of  bis  oailifF;  and  found  the  ftatute  of  i .  Ellz^ 
Co.  Lit.  45.  t.  c.  19. ;  and  that  the  faid  Godfrey  Bi/hop  of  Gloucefter,  l  ft  Aprils  44,  EU%. 
3'^'^S3'^'    demifed  to  the  faid  plaintiff  the  faid  acre  and   all  titles  growing 
Wo«"  87*5-^     thereupon  for  onc-and-twcnty  years,  and  that  the  plaintiff  entered 
J.  Leon.  30S.   and  was  poflefled  until  the  defendant  ffVUam  Danby  ejefted  Uim  ; 
to.  Co.  62.      and  upon  this  verdift  judgment  was  for  the  defendant.  And  it' was 
i.Roli.Ab.476.  j^edged  at  the  bar  that  it  was  refolved  hereupon,  that  although 
CartU  1^6.'^^'  the  leafe  be  for  life  habendum  a  die  datus^  yet  b^ing  found  ^wo^fpi/* 
».  Com,  Dig.    copus  dimifif,  it  ftiallbe  intended,  that  livery  was  made  after  iheJay^ 
462.  and  then  it  was  a  good  leafe. — Secondly,  This  acceptance  of  tho 

rent  by  die  bifhop's  fucceffor  fhall  bind  him  for  his  time,  fo  as  ho 
ihall  not  avoid  that  leafe  which  was  otherwife  voidable,  bqcaufc it  is 
a  leafe  of  parcel  of^thpdcmefncs,  and  for  two  lives,  the  one  after  the 
other  in  remainder.  And  the  copy  pf  this  record  was  brought  me, 
.  whereby  1  faw  judgment  was  given  upon  this  verdift  for  the  de- 
fendant. But  juare^  Whether  it  ^as  for  this  caufe  alledged,  or 
that  the  plaintiff's  leafo  wa$  i>ot  warranted  by  ^e  ftatute  of  tb^ 
^j;{i  of  Elizabeth  H 


€ii5ES5.  Anonymous. 

No  one  can       T^OTE.    A  common  recovery  in  a  writ  of  entry  againft  J.  J. 

vouch  the  king,  1^    for  tli^  manor  of  D.  in  the  county  of  Buciingham^  was  endea- 

theMtureof  an  ^^^^^^  ^^  ^^  drawn,  and  fuffcred  at  the  bar;  wherein  the  tenant 

a«ion  J  an°d  if  praycd  aid  of  the  iing^  by  reafon  of  a'warfanty  in  the  king  whereby 

a  fine  be  kvied  he  warranted  that  land,  and  granted  to  make  recompence  upon 

by  the  king,  it  cviftion  ;  and  this  ayd  prayer  was  to  be  inftead  of  a  voueber.     The 

Sr^amJ**^  t 'b "  w^^^^^^y  being  created  by  fine  and  recovery  drawn  in  paper,  wherein 

MiMHt!^^  ^  ^he  tenant  vouched  the  king,  and  Sir  Robert  Heath,  tlie 

3.^^11.7.  pl.14,  king's  attorney  (by  a  warrant  as  he  faid  from  the  king\   entered 

TheoUL64.:.2.  into  the  Warranty,  and  prayed,  that  the  demandant  might  count ; 

^'  *•  and  fo  it  was  drawn,  that  the  demandant  petit  verfus  dominum  re- 

J.  Coin!*DiK     ^^^^  ^^^^^  ^^^^  f^^  ^'^^  ufual  manner  of  the  courts  m  common  re- 

%ix.    '      '    covery  is)  and  that  the  attorney  of  the  king  voucheth  over  the  com- 

'  mon  vouchee.    But  this  being  perufed  by  the  Court,  although  the 

attorney  faid  he  had  warrant  for  fo  doing,  yet  bccaufe  fuch  a  courfe 

hath  not  been  feen,  nor  any  precedent  feewn,  that  ever  any  fhould 

count  againft  the  king  as  vou9hee;  and  this  courfe  is  now  devifed 

to  bar  a  remainder  expeftant  upon  an.  eftate-tail  in  the  king  (as  a 

fine  by  die  king  is  fufEcient  to  bar  an  eftate-tail  in  him)  ;  and  al- 

thougti  it  is  ufed  to  be  levied  by  the  king,  yet  that  is  done  by  way 

ol  render y  and  not  by  an  immediate  writ  of  covenant  ;  therefore 

TH£  CouiiT  would  not  fuffcr  this  recover)'  to  pafs;  foi:  the  king 

fhail 


PROHIBITION  was  granted  upon  the  23.  ^ 

*   fuing  for  a  legacy  of  ten  pounds  in  the  p»-*-^''-*'«"-  ^^»^l•^   ^^»f^  bccaa% 
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ILall  never  render  in  value  upon  voucher ;  but  in  fucb  cafe  tliey  Anoktmoui. 
ought  to  fue  to  the  king  by  petition  to  have  in  value,  and  not  by 
way  of  voucher.     FdJe  9.  ffcn.  6.  />/.  3.  &pL  56.    25.  Edw.  3.  pi.  39.  ^'  ^^™*  555- 
y^.  Edw.  ^.  pL  II. 

Smith  agai'uft  the.  Executors  of  Poyndreill.  Caie  2(. 

Hen.  8.  C.  9.   for  A  prohibition 
prerogative  court,  ;^"'";^^»^;»-* 
whereas  the  parties  dwell  in  another  diocefe.    But  bccaufe  the  will  in^had'fbwl 
was  proved  m  the  fpiritual  court,  and  the  fuit  in  the  fame  court  ted  toihc  jurif. 
where  the  probate  was,  and  there  fcntence  given  for  the  legacy;  and  rf>^«on  of  the 
afterwards  an  appeal  upon  this  fcntence  to  the  delegates,  where  it  ^'Jj'"*'  ^^^^ 
was  affirmed,  and  cods  taxed,  and  excommunication  upon  the  fen-  r      \^*  ^^^ 
tence ;  and  in  all  this  time,  until  after  the  fentcnce  in  the  appeal,  ^^  ^g^*  ^*'' 
not  any  endeavour  made  to  ftay  thefc  fuits  by  the  faiditatute;  5.  Mod.  450. 
therefore  having  fo  longallowed  the  jurifdiftion  of  the  faid  courts,  Carrh.  ^I'i.^c^ 
he  came  now  too  late  to  have  a  prohibition.  ♦•  Com.  Uig. 

^  496- 

Salk,  164.    Cowp.  ^30.4i:i.     Dougl.  37S.     i.  Term  Rep.  551.    1.  Term  Rep. 47). 

And  although  a  prohibition  was  before  granted,  bccaufe  the  Vfr^bibiti^be 
party  had  not  notice  to  contradlft  it,  yet  the  Court  would  not  K'''»"'«*  •'•^'Hwt 
compel  the  party  to  appearand  plead  tliereto  (as  is  theufual  courfc  couaw'Xrant 
infach  cafes)  ;  but  upon  motion  granted  a  consultation.  a«n>//a/;«,. 

.     Yelv.  75.     12.  Co.  44.     Cro.  J»c.4Z9. 

Sir  Randolph  Crew  agalnji  George  Verncn.  Case  27.    . 

T  JPON  a  petition  exhibited  by  Roger  Downs^  vice-chamberlain  of  A  commimon 
^   Che/fer^  to  the  king,  he  referred  the  confideration  thereof  to '^^^'"8 ^'"f  «'• 
THE  Lord  KEfcPER,   calling  to  him  any  of  the  juftices  of  the  ^"ihc°^  ^^'""^ 
benches;  who  thereupon  called  Justice  Jones,   Baron  Den-  n«ion^v^|! 
HAM,  Justice  Yelverton,  and  Myself.  ne(rc$,wn5( be- 

fore 7.  ic  8. 
The  folc  queftion  was,  Whether  a  commiilion  iffuipg  out  of  JVM.  3.  c.  27. 
the  court  ofCheJicKy  betwixt  Sir  Randolph  Crnv^  late  Chief  Juftice,  f.»i.  >ndx.yfmfc 
andC«r^^^iprw;i,ef(jQire,  now  one  of  the  barons  of  the  exchequer,  ^*  ^'/'  ^-^  ?*•'* 
to  examine  witnefles  in  a  cafe  depending  before  the  chamberlain  of  l-^^'^y'*,^^''*^, 
Oxfler^  which  was  awarded  in  Hdary  Term,  22.  Jac,  i.  returnable  mKcofrhekir^i 
in  Eaftir  Term  following,  was  well  executed  ?  but  the  dcpofi- 

The  commiffioners  began  the  examination  of  their  witnefles  d^it  w!a.1!/* 
tipoii  the  28th  March  16251  being  Mondayy  which  was  the  day  after  notlc4  of  fuch 
t!.e  demiie  of  King  James,  and  continued  in  examination  of  di-  ^^^n^if^  ^*ii 
vers  witnefles  on  both  (ides  until  the  Friday  following;  at  which  J*^""^  '^°*'^  *"^ 
<iay,  and  not  before,  having  notice  of  the  demifeof  the  king,  they    *"  P"*'**'^^**- 
furccafed,  and  returned  all  what  they  had  done.  iAoor,  333. 

,  '  x.Halfp.C. 

Upon  a  motion  to  the  faid  court  of  Che/ier  for  the  fupprefliiig  ()f  •^^'' 
tliofc  depofitions,  as  examined  without  warrant,  and  before  thofe  *-"«^«P-Cai. 
who  bad  not  any  authority,  it  was  agreed  by  all  that,  by  the  demife 
of  the  king,  the  commiffion  was  legally  determined  without  any 
notice,  yet  the  faid  Ro^er  Downs  f  upon  vicv/  of  precedents  out  of 

THE 
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StBRANnoLm  tHE  COURT  OF  WARDS,  whcfc  fuch  dcpoiitions  taken  in  that 
^■*^  court  remain,  within  two  days  after  the  deriiifc  of  the  king,  and 
vllfc'w.  exception  taken  for  Hay  of  pubUcation,  resolved,  "I'hat  thcj 
*'  Ihould  Hand  and  be  publifhed  ;*'  and,  upon  a  certificate  from 
the  fix  clerks  in  the  chancery,  that  they  conceived  it  might  well 
be  done,  ordered,  **  That  for  the  more  legality  of  the  pro- 
**  ceeding,  a  new  commiflion  Ihould  iflue  to  tlie  ancient  and  former 
^*  commiffioners  that  they  (hould  examine  as  many  of  the  witneibs 
**  as  weie  alive^  reading  to  them  the  former  depofitions  and  theiri* 
**  terrogatories  ;  and  it  they  affirmed  them,  then  they  fhoald  Hand, 
**  if  otberwife,  they  fhould  be  fuppreflcd ;  and  fucli  depofitions  of 
*'  thofe  who  were  dead  (if  ^ny)  fnould  fland,  and  tiiat  they  ihould 
"  examine  any  new  witneflcs  upon  the  fame  interrogatories)  but 
•*  not  upon  others.** 

Whereupon  the  faid  George  Fenionhy  petition  Complained  to  the 
king^  and  accufed  the  faid  KBger  Doufns  of  partiality  ;  and  that  the 
juflices  of ailife  joined  withtlic  faid  koger  Downs  in  making  orders 
in  this  caufe,  and  thereupon  obtained  anotlier  order  under  the 
king's  hahd  to  ftay  the  former  proceedings. 

Afterwards  the  faid  Doums  exhibited  a  petition  to  the  king,  fug- 
\    gefting  that  the  former  petition  was  fcandalous  to  tlie  Court,  to 
the  Jufticesf  and  to  himfelf ;  whereupon  this  matter  was  refcrrod 
to  the  examination  of  the  Lord  Keeper  and  the  Justices. 

And  upon  the  examination  of  both  petitions,  and  hearing  coun- 
fel  on  both  parts,  th£  Lord  Keeper  and  all  the  said  Jus- 
tices refolved,  and  (6  certified  the  king,  that  they  conceived  this 
order  was  juft,  and  great  rcafon  that  the  dcpofitiohs  fhould  ftan^ ; 
for  although  legally  the  commiffion  was  determined  by  the  dcmifc 
of  the  king  (fl),yet'thecommiflioners  not  havihg  notice  thereof,  and 
having  examined  concerning  the  fame,  they  held,  that  fuch  wit* 
neflcs  were  duly  fworn,  andffiould  be  allowed^  cfpeciiilly  in  a  court 
of  equity,  where  the  proceedings  he  jure  natHratii  and  not  accor- 
ding to  theilrift  courfe  of  law. 

And  they  further  certified,  that  no  inconvenience  could  enfue 
upon  fuch  proceedings  before  notice  of  the  king's  demife  ;  but  if 
otherwife,  it  would  draw  in  queflion  many  trials  by  verdifts  of 
mji  prius,  and  trials  and  attainders  upon  gaol-deliveries,  whereupon 
divers  Irave  been  arraigned  and  executed  fince  the  king's  demife, 
and  before  notice  thereof ;  a  multo  fortiori  they  held,  that  the  exa- 
mination of  witneiles  Ihould  fland. 

4.  Inft.  27S.  And  they  further  certified,  that  they  approved  of  the  faid  courfe, 
tliat  the  witnefles  fhould  be  called,  and  tlieir  former  examinations 
and  interrogatories  tendered  to  fuch  ofthem  as  were  alive,  and  to  en- 
quire whether  they  approved  ofthem,  and  not  to  examine  them  de 
novo ;  and  of  the  direftion  to  examine  the  new  witnefles  upon  the  fame 
interrogatories,  and  not  upon  otliers,  for  then  inconvenience  might 
^afue, 

{«)  Sec  now  7.  &  8«  Wtl!.  3,  c.  27.  f.  1:.  and  i,  Arn.  c.  I.  f,  5. 

And 
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And  laftly  they  humbly  defircd,  that  to  rcftify  the  credit  of  Sifr  RAKnotr. 
Mr,  Downs  and  the  proceedings  of  the  Court,  his  niajefty  would        ]^*^ 
hcpkzkd  to  revoke  his  order  of  rcftraint,  and  that  this  certificate,     v £1*011.' 
now  to  be  made,  might  be  fent  into  the  county  of  Derby  to  be  read 
there,  and  that  the  proceedings  might  be  according  to  the  former 
order;  yet  forafrouch  as  the  caufe  was  weighty,  that  upon  the  final 
hearing  and  determination  thereof,  the  Court  might  be  ailifted  by 
the  juftices  of  afiife  of  the  faid  county,  which  is  without  preju* 
dice  to  the  reputation  of  any  of  them :  and  fo  it  was  certified  ac- 
cordingly. 

Upon  this  conference  the  lord-keeper  propounded  this  qucftion  Pcijury  maybe 
unto  us:  If  any  witnefles  examined  upon  fuch  an  illegal  commiflion  a%ncd<»n  «> 
Ihouldbc  perjured.    Whether  they  might  be  puni(hed  bv  the  f^'^^j;^;^ 
5.  Eliz.  c  .9.  for  that  perjury  ?  And  we  all  conceived  they  might ;  for  the exami. 
tor  being  examined  before  notice  of  the  king's  demife,  what  they  ruiion  of  wit- 
did  was  legal,  as  tlic  Books  arc  in  34.  JM-  P^-  8.  c-  EJw,  4.  pi.  12-  "^'^"»  aithoujb 

termlxied  hj  ch«  demife  of  the  ktog.-^4.  Com.  Dig*  147, 

Stephens  aga/fijl  Potter.  ca^biS. 

A  CASE  depending  before  the  lord-keeper,  and  agreed  upon  A  fntCcmankn 
^  by  counfel  on  both  fides,  and  fet  down  under  their  hands^  ^y  ^^^  ^"8  *>* 
'ns,  1  hat  Mr.  Tate,  feifed  in  fee  of  the  advowfon  oiffottony  by  *  t't"of  J  w^iri 
his  deed  let  that  advowfon  and  divers  other  lands  for  years  to  Lcrci  [^^y  ht  ctihlr 
2»<'i&and  others  for  tlie  payment  of  his  debt.-?,  and  died  feifed  of  under  the     ' 
the  inheritance.     Some  of  his  lands  being  holden  by  kmj^ht-Jhvicc  ctFarr  slal 
iJicapitc,  and  his  fon  and  heir  Zouch  Tate  within  age,  which  was  orihcfcaiof 
found  by  office,  the  king  granted  the  wardlhip  of  body  and  lands  ward^"  but  if 
to  the  laid  ieilces,  rendering  rent  to  the  receiver  or  his  deputy  it  be  not  In 
within  forty  days  after  the  Feafts  appointed  for  payment,  with  a  righiof  awar<f, 
ciaufe  to  be  void  for  non-payment.     The  rent  due  at  Michaelmas,  ILT"*^  **i  "'^" 
2o,Jac.  1.  was  arrear,  and  in  February,  20.  Jac.  1.  the  rent  was  cr^"  „^t 
paia  to  the  receiver,  and  all  rents  after  duly  paid.     The  church  poft.  592.^ 
becomes  void  during  the  minority  of  the  ward,  and  afterward  the  j^^^^  ^^5^ 
king  prefents  to  this  church  under  the  great  seal,  and  under  Cro.  jac.  i^S. 
ihtfeai of  TH¥.  COURT  OF  ViARDS,ut  fi/pponitur  (a),   viz.  PctUr  und^r  3-  Com.  Dig. 
the  fealofthe  court  of  wards,  as  to  a  church  which  appertained  to  ■99- 
the  king  ratione  minoris  ietatls  of  the  laid  ward,  who  firft  obtained 
iflftitution  and  induftion  ;  and  afterward  Stephens  under  the  great 
ftal,who  likewife  obtained  inftitution  and  induction.  , 

And,  Which  of  thcfe  were  parfon  ?  was  the  queftion. 

And,  First,  it  was  agreed.  That  the  king  may  prefent  to  any 
chorch  which  he  hath  in  right  of  wardfliip, either  under  the  great 
fcal  or  under  the  feal  of  the  court  of  wards  ;  but  a  prefentation 
^ndcr  the  feal  of  the  court  of  wards,  if  he  hath  not  right  to  pre- 
sent in  right  of  the  ward,  is  void,  and  cannot  make  an  ufurpation, 
^ufc  the  title  to  the  prefentation  is  void,  and  fo  no  prefentation ; 
and  an  inflitution  without  prefentation  is  void,  as  it  is  held  in 
Gftafs  Ca/e^  6.  Co.  29.  A.  and    8.  Jac.  i.  in  the  common  pleas, 

(•)  UdlSuM  hf  31.  Hen.  8.  c.  46.  and  tenure  to  which  wardftilp  was  an  appen- 
>^<<ftBd  b|  It.  Car.  t.  t.%4»  w.th  the    dag^. 

where 


ipo 

SrSPMBNt 

P0TTE«. 

A  leafe  from 
the  crown  is 
not  VM</,  but 
voitUhh  only, 
for  non-pay- 
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where  it  was  refolved  accordingly,  that  a  prefentation  may  be  under 
any  fcal. 

Secondly,  It  was  agreed,  That  the  leafc  for  years  made  of  the 
land  and  advowfon  under  the  feai  of  the  court  ot  wards,  is  not  ab- 
foiut-!y  void  by  the  non-payment  of  the  rent  refervcd  upon  the 
faid  leafe  for  years  without  oHice,  becaufe  the  rent  was  payable  to 
the  receiver  or  his  deputy,  which  is  matter  of  faft  in  pais ;  tor  there 
is  a  difference  betwixt  a  leafc  for  years,  referving  rent  payable  at 
the  receipt  of  the  exchequer,  with  fuch  provifos  ut  fupra^  and 
when  it  is  payable  to  the  receiver  or  his  deputy :  for  in  the  firft 
cafe,  the  payment  or  non-payment  appears  by  record,  and  therefore 
to  prove  the  non-payment  there  needs  no  office;  but  in  the  laft 
cafe,  the  payment  is  to  be  made  to  the  receiver  or  his  deputv,  and 
that  appears  not  of  record,  and  therefore  the  leafe  not  void  oy  the 
non-payment  witliout  office.  And  fo,  it  was  faid,  was  the  rciblu- 
tion  m  the  Cafe  of  Sir  Moylc  Finch  v.  Tbrogmorten. 

The  Third  Objection  was.  Admitting  the  leafc  made  of  the 
vrardOiip  to  be  void  for  non-payment  of  the  rent  without  office 
found,  yet  becaufe  the  king  bath  but  a  third  part  of  this  advowfon  by 
the  wardfhip  upon  the  flatute  of  32.  Hen.  8.  c.  28.  againft  leafes  made 
for  payment  of  debts,  and  hath  title  to  prefent  to  the  other  two 
parts  by  his  prerogative,  which  ought  to  be  under  the  great  feal 
(for  that  fliall  have  the  pre-eminence  to  be  preferred  in  grants), 
Under  which  of  thefe  feals  it  ought  to  have  ocen  made  ? 

Thk  Fourth  Objection  was,  That  forafmuch  as  the  pre- 
fentation under  the  great  feal,  and  the  prefentation  under  tlie  feal 
of  the  court  of  wards,  were  both  the  fame  day,  and  the  prefen- 
tation under  the  feal  of  the  court  of  wards  doth  not  mention  the 
firfl  prefentation  and  revoke  it.  Whether  it  ftiall  be  good  ? 

former,  it  ihall  be  void  ?— a.  Roll  Abr,  xS8.     Dyer,  339.  U  marg,     Cro.  Jac.  148. 
Latch.  191.  153. 

But  to  thefe  two  laft  points  no  opinion  was  delivered,  becaufe 
the  lord^keeper  conceived,  for  the  laft  reafon,  that  the  prefentation 
vnder  the  feal  of  the  court  of  wards  was  void;  and  he  eftablilhed 
the  polTeffion  with  Stephens^  the  prcfentee  of  the  king  under  the 

(iK£AT  S£Ai. 
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Hilairy  Term, 

3.  Car*  I.     In  the  Common  Pleas. 
i/r  Thomas  Richardfon,  KnL  Chief  Juftke^ 
Sir  Richard  Hutton,  Knt.  ^ 

Sir  Francis  Harvey,  Knt.  K  ^  I}' 

Sir  George  Croke,  Knt.  f  "^^^  ^^"^ 

Sir  Henry  Yelverton,  Knt.  -* 

Sir  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  GencraK 


Sir  Edward  Peto  agahft  Vembertonk  txu  t. 

Michaelmas  Term,  3.  Car,  i.     Roll        -. 

D  EPLEVIN.  The  defendant  made  cognizance  as  bailiff  to  ^  rent-charge 
*^  Humphry  Peto^  Becaufc  that  Humphry  Peto^  his  father,  had  for  life  is  foT. 
gntnted  a  rent-charge  of  61.  13s.  4d.  to  hihi  for  his  life,  and  for  peadedby  tk$ 
torty-fix  pounds  rent  arrear  at  the  Annunciation  prisM  jacM  he  TZf^'^^^ 
diftrained,  and  averred  the  life  of  the  grantee.  oTttellmd*" 

The  plaintiff  confefleth  this  grant  5  but  that  afterward  this  hfid  •««!  «v»^«» 
fo charged  dcfccndcd  to  the  faid  Edward Pet9y  who  let  it  to  the  faid  ]^}i^^^ 
//tf«)>ArvP^/fl  for  five  hundred  years,  i./fpril,  10,  Jac.  1.  and  that  ^elcafc. 
the  W\A  Humphry  Pet9  entered  by  virtue  of  the  faid  leafc  for  years,  h«i«,  50.  71. 
aad  was  pofleflcd ;  et  hocj  ijfc.  Hitctoo,  94. 

The  defendant  rejoins,  That  after  this  leafe,  and  before  any  part  ci^u^i 
of  the  rent  was  arrear,  viz.   16.  December^  16,  Jac.  I.  he  furren-  0^.'^%.'^* 
<iered  dmijjionem  pradiHam  of  the  faid  lands  to  the  faid  Edward  DoagL  50.  5S. 
ftu^  ijui  ad  tunc  et  ibidem  thereto  agreed;  et  hoc^  l£c.     And  here-  i.TcnnRep.86. 
upon  the  plaintiff  demurred. 

F1R5T,  It  was  objefted.  That  the  pleading  of  the  furrender  <//-  In  pleading  tht 
mjjxmi  pradi^^y  and  not  of  the  tenements,  or  of  all  his  ellate  Jj"Te«<ler  of  * 
therein,  was  not  good. — Sed  non  allocatur  ,  fcr  the  furrender  of  the  ^^**  ^*  K^^'l. 
Icafc  implies  all  his  eftate  and  intereft,  and  fo  it  is  intended  ;  and  Jwi^^tforSiid. 
although  the  ufual  courfe  is  to  plead  furrender  of  the  edate^  yet  it  Plowd.  194. 
is  all  one,  and  fo  much  is  implied.  »*  Venn  107. 

Secondly,  It  was  objected,  That  although  he  hath  pleaded  a  Inpleadifa^ 
furrender,  and  that  the  Icflbr  agreed  thereto,  yet  bccaufe  it  is  not  «/«''»t«*rof 
pleaded  that  the  lefTor  entered,  the  rent  which  was  fufpended  re-  n^^jl****^ 
mains  yet  fufpcn Jed  until  the  Icffor  enters  or  waives  the  poffcffion*  S^ttheSlbr 
-  Ssd  non  allocatur  ;  for  when  he  pleaded  that  the  leffor  agreed  to  emered  after 
the  furrender,  it  fliall  be  intended  that  lie  entered ;  and  it  is  not  «*«  •rewnent 
ufual  to  plead  a  re-entry  upon  a  furrender,  no  more  than,  when  a  *®  ^^J^^\ 
feoffment  is  pleaded,  tp  plead  livery  and  fcifin  thereof,  becaufc  it  is  ^JJ„*^  m^leXi 
to  be  admitted.  ihewn. 

Pofl.  iSa.     I.  Co.  5a.  b.     8.  C0.S2.  b.    Co.  Lie,  3.     a.  Vent.  207* 

^  Thiudly,  For  the  matter  in  law,  when  tlie  grantee  of  a  rent  for  if  the  ^amee 

life  accepts  of  a  leafe  for  vears  of  part  of  the  lame  land,  and  fur-  ^^^  ^»^«o'  •  f«flt 

"  accept  a  leafe  of 

the  UtA  fxfxn  the  reverfioncr,  and  the  leafe  it  afterwards  ^'jrreodensJ,  (he  rent  revivei*  Ante,  S3.  Gp. 
U,,S,    Djegl.  50. 

cRo.  CAH.  H  Tendcrc 
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**•  ^'Jl*^^   rci^ilcrs  the  faid  Icafc,  Whether  the  rent  remains  fufpended  during 
FkMBXKToir.   ^^^  years,  or  be  revived  prefently  by  the  furrcnder  ?    Br  ampston, 
Serjeantf  much  urged,  that  it  is  determined  during  the  term  for 
years ;  for  if  he  had  granted  tliis  leafc  over,  it  had  paflM  the  rent 
mclufively ;  fo  in  this  cafe  where  the  leilee  furrenders,  it  is  quafi 
a  grant  to  him  of  the  term,  and  therefore  the  rent  (hall  not  be  re« 
yived :  but  he  agreed,  if  the  leafe  had  been  to  the  grantee  of  the 
rent  upon  condition,  and  the  leilbr  had  entered  for  the  condition 
"broken,  or  had  recovered  in  wafte,  the  rent  had  been  revived,  for 
(a)  II.  Beiu  7.  the  leafe  is  abfolutely  determined  (a) ;  but  here  the  Icflbr  is  in  by 
/^'  7-  the  leflec  qut^hj his  owri  rQ,  and  therefore  it  fhall  not  be  revived. 

lldA^.  ^ ^'  —But  ALL  THE  Court  held,  that  the  rcntwras  revived;  for  by 
7.  Hm.6.  fL  *.  the  furrcnder  and  agreement  of  the  parties  the  leafc  is  abfolutely 
determined  and  not  in  ejje^  and  none  of  them  can  fay  that  it  is  in 
S,  Co  i45.b.    ^.  but  a  ftrangcr  who  is  to  have  benefit  thereby  may  well  fay 
z^'tiv!  s"       ^^^  *^  ^^  ^^  effia&to  him  ;    but  quoad  the  Icflbr  and  leflce  it  is  de- 
termined, and  the  pollcflion  and  intereft  is  in  him  without  entry : 
wherefore  it  wds  adjudged  for  the  avowant^ 

Casf  ».  Stand  ford  againjl  Goopef. 

Hilary  firm,  2.  Car.  i.  RoU  2bj^. 
thte0iii*J^y  QCIRE  FACIAS  upon  a  judgment  in  debt,  in  Hilary  TerWf 
6r<i"da'''of  *the  ^^'  7*^^'  *  •  againft  one  Bi/L  The  defendant,  being  returned 
Tenn7a«*  *"  terre-tenant^  pleads  a  ftatute  acknowledged  by  tlie  faid  &7/,  22.  Ja- 
irgatmUt  ataM  nuary,  22.  Jac.  1.  and  an  extent  by  virtue  ot  the  faid  ftatute. 
'it^^w^d^  The  queftion  was.  If  this  judgment  (hall  relate  to  the  firft  dav 
xht^rtldit  of  Hilary  Tcrm^  which  was  the  twentieth  of  January^  being  tbe 
fcfi.  ^ffoign  day^  or  only  to  the  twenty-third  of  January^  which  was 

Huiton,  71.  Quarto  diepoft  ?  for  if  it  related  to  the  twentieth  o£  January^  being 
Ydv.  3*5.  '  the  effbign  day,  it  is  prededeftt  to  the  ftatute. 
I.  Buift.  3a*  ^^^j  ^LL  THE  Court  agreed.  That  the  judgment  fhall  have 
li^tle/^^.  relation  to  the  ejffiignday ;  for  i n  law  it  is  the  firft  day  of  theTerm,  aiid 
i.Bl.Kcp/xa?.  aU  legal  a£ts  have  relation  thereunto,  and  the  quarto  Jie  poft  is  the 
496.  day  of  grace,  till  when  for  divers  purpofes  no  party  Ihall  be  pre- 

CroifcooFinei,  judiced  fof  not  appearing;  but  as  to  common  intendment,  it  hatli 
cub.  trfcs  70.  relation  to  the  cffoign  day :  wherefore,  being  upon  a  demurrer,  it 
a*T«rmRep.i6.  was  adjudged  accordingly  for  the  pUintiff*  Dycr^  200.  and  361. 
a.  Term  Rep.     ^^  Hen.6.  20.    it.  Hen,  6.  7. 

CA8t  3.  BIggot  agaiti/t  Smyth. 

Jn  the  Exchequer  Chamter. 

All  eajtc ii-      T  TPON  a  fpeclal  verdift  in  thfc  exchequer  tras  this  cafe  tried.     A 

mired  10  imf-     ^    man  fcifed  of  lands  in  fee  conveys  it  by  feoffment  to  the  ufc 

band  and  wife   of  himfclf  and  wifc,  and  to  the  heirs  of  the  furvi  vor  of  them.  The 

for  life,  re-  huftand  afterwards  makes  a  feoffment  of  this  land,  and  dies ;  tlic 
jn^inticr  to  tM        .  ^  1    1  • 

furviv^foiihtm  wife  enters,  and  dies. 

in  fee,  tf  the         The  queftion  was.  Whether  by  the  wife's  entry  the  fee  fliall  veft 

I?"»ffitJIJ?*^*   in  her  furviving,  fo  as  her  heirs  Ihall  enjoy  it  ? 

*  ibt  cMtinftify  it  deftroyed,  and  the  wife't  entry  upon  his  death  will  not  fupporr  the  fee.— ^o«  Lie.  46.  b, 
37S.  2.  RoU..Abr.  ^96.  f*Co.  r|4.  b.  R.  697.  738.  1.  Lev.  39.  Com.  Rep.  46.  !•  Mod,  309. 
I.  VixkX,  1^9.    f  earne'i  Efl**/  on  Contingent  Hemaindersi  ^th  edit.  7,  434. 457, 

And 
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And  IT  WAS  ADJUDGED,  That  this  fcofFmcnt  of  the  hulband  ^^*■^^/'^ 
hathdcftrojrcd  this  future  contingent  ufe  of  the  fee;  for  what- j|^^J^ ^ ^* 
focvcr  cannot  accrue  at  the  time  of  the  death  of  the  party  who  firft  inftant,  for  the 
dicth,  cannot  afterwards  by  any  aft  be  revived,  but  is  abfolutely  right  ought  to 
cxtinguiftied.    And  a  writ  of  error  being  brought  in  the  exche-  ^  p«ee«tent  to 
quer  chamber  before  the  lord  keeper  and  lord  treafurer  of  England^  ^^l^ 
being  both  of  them  lawyers^and  before  the  two  Chief  Jujiicts  Hide  ,nd  therefore, 
and  Richardson,  and  before  Walter,  Chief  Baron^  this  judg-  becaufe  rhe 

mcnt  was  this  Terra  affirmed,  as  the  faid  chief  baron  rehited  to  me.  "«*»«  «rofo  to 

^  thd  wife  4$  M- 

fiiMU  that  the  continfency  happened,  the  reinain<fer  was  adjudged   to  be  deftroyed}  aadtheOaftbM 
always  beea  htid  for  law.    See  alfo  Com,  Rep.  46.     Fearne,  4th  edit,  457. 

Sir  Thomas  Holt  agdinft  Sambachi  tiii  4^ 

TrmitfTerm,  i.  Car.  i.    Rclif^i, 

n  EPLE VlNk  .Upon  demurirer  the  cafe  was  :  Sir  H^tlttam  Catejhy  A  mt-cfaar^ 
*^  tenant  for  life  of  the  manor  of  Lopworth  ;  remainder  to  Robert  ''^i*  •  i 


his  fon  and  heir  apparent,  and  to  the  heirs  milies  of  his  body  j  re-  ?***•  *'*2? 
mainder  to  Sir  H^illiam  Catefby^  artd  to  the  heirs  males  of  his  body  ;  u<t!^w^lambL 
remainder  to  tht  heirs  of  the  body  of  the  faid  Robert ;  remaindet  by  next  re- 
to  the  right  heirs  of  the  faid  Sir  IViUiam  Caiejby.     The  faid  Sir  Wil-  maiiJdcr  maii  in 
Ham  Catefby  and  Robert^  being  within  age,  join  in  a  deed,  whereby  ?^«  *J»o"«*»«n 
the  faid  Sir  fVMam  Catejhy  grartts.  and  tlie  faid  Robert  confirms,  "^^fii,^ 
to  the  (aid  avowant  and  hi^  heirs,  an  annual  rent  often  pounds  by  feoffee  andera 
the  year,  payable  out  of  the  faid  manor  of  Loptvaith^  to  the  faid  fineJevied  by 
defendant  and  his  hciri,  at  two  Feafts,  vi%,  at  the  Annunciation  and  ^  '•"""  *«f 
SLMichaeij  withclaufe  of  diftrefs^  and  nomine  pa^n^t  of  twenty  fliit  'i^/JJf^l^; 
lings  for  every  month.     Sir  ffilUam  Catefly  and   Robert  join  in  a  der,  if  the  le-' 
fine  of  the  faid  manor  to  the  ufe  of  the  faid  IViU'iam  and  his  heirs,  oaot  for  life 
who  infeofFeth  the  plaintiff,  and  dieth.     Rehrt  hath  ilTue  yet  ^^  <^  ^- 
living.  I  mainder  «i/w. 

The  defendant  avows  for  twenty  ihillmgs)  parcel  of  five  pounds  for  parcel  of 
due  at  Michaelmas  in  the  fccond  year  of  James  the  firft  ;  and  be-  the  penalty 
caufe  two  hundred  pounds  were  due  ptonofhine  pnen^  for  two  hun-  ;*»'^^ut (hwr. 
drcd  months,  he  avows  for  fifty  pounds  of  this  nomtne  poena.     The  difchaL^i^* 
defendant  fets  forth  all  this  matter  by  way  of  slvoWry,  except  the  bid.        ' 
nonage  and  feoffment  to  the  plaintiff.  ^^^ 

The  plaintiff,  in  bar  of  the  avdwry,  (hews  the  nonage  of  him  **«««96. 
Who  confirmed,  and  pleaded  th^  feoffment,  and  averment  of  th6  ^^*tJ^!j*^^^* 
nfcoftheiffotmtaiJ.  l^Xl 

Upon  this  bur  to  the  avowry  it  was  demurred,  and  argued  at  the  *-'».  *-»«-  i»- 
bar.  ^^:^ 

The  fole  queflion  was,  Whether  this  debt  be  chargeable  ujioh  i.Tcrgikep, 
the  L'oflFee?  bccaufe  it  was  granted  by  tenant  for  life^  and  confirmed  7i«« 
by  him  in  the  remainder  iil  tail,  being  within  age  at  the  time  of  the  ^^  J"?'  ♦*•• 
grant.  ' 

For  It  was  agreed,  if  a  rent  be  granted  by  tenant  for  life,  and 
confirmed  by  him  in  remainder  in  tail  within  age,  th^t  it  is  ifiuing 
outof  tbeeuate  for  life  only,  and  merely  a  void  grant  as  to  the 
remainder  \  and  if  the  tenant  for  life  purchafe  the  remainder  or 
reverfion  and  die,  it  (hall  not  bind  the  inheritance;  and  al^ 
though  he  had  made  a  feoffment  over,  his  fcoff&e,  after  his  death, 
ihould  avoid  iL 

Ha.  But 
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^^'Ta^^*^^        But  here,  bccaufc  he  that  made  the  grant  is  not  only  tenant  for 

SA»fBAca.     ^.*^^>  but  hath  a  remainder  in  tail,  and  after  that  a  remainder  in  fee, 

the  rent  is  iffuing  out  of  all  his  eilates  i  and  although  it  was  void 

as  againft  Robert  the  fon,  who  was  next  in  remainder  in  tail,  who 

confirmed  it,  yet  forafmucli  as  this  cftate  tail  is  barred  by  the  fine, 

and  the  limitation  thereof  to  the  ufe  of  hira  and  his  heirs  who 

granted  the  rent,  and  the  plaintiff  being  in  as  feoffee  to  him,  the 

Court  inclined  in  opinion  for  the  avowant's  right  to  the  rent;  for 

the  eftate  tail  being  barred,  that  privilege  fhall  not  extend  to  the 

feoffee,  for  he  comes  in  under  all  the  eilates  of  the  feoffor,  who 

granted  the  rent-charge,  and  therefore  fliall  hold  it  charged. 

An  avowry  for      But  becaufe  the  avowry  was  for  twenty  fhilllngs  parcel  of  five 

part  of  a  rtpt    pounds,  and  the  fifty  pounds  was  parcel  of  the  two  hundred  pounds 

hJ*l!!lJcl\t    F"^^^y»  ^"^  ^^  ^'4  "^^  ^^^v  ^'^^^  *^  refidue  of  the  penalty  was 

ihew  how  the     difcharged,  therefore  it  was  held,  that  the  avowry  was  ill,  ac- 

mnainder  was   Cording  to  20.  Edw,  4.  c  2.  48.  Ediv,  3.  c.  3.  and  fo,  without  regard 

difcharged.        to  the  matter  in  law,  it  was  adjudged  for  the  plaintiff,  upon  the  in- 

Poft.  137. 436.  fufficiency  of  the  avowry. 

ae.  £</w.  4. //.   2.     48.  £</<w.  3.  ^/.  3.     Dyer,  £5.     Lutw.  535,    Hutton,  06.    j.  Lev.  4.     Moor,  298. 
Cro.  fiKr.  aa.     Ydv.  5.    1.  Bnlft.  49.    Ld.  Ray.  155.  644    2.  Eipin.  Dig.  18.   Sec  1 1.  Geo.  c.  9.  f.  12. 

^""^^  i*  Sir  Simon  Bennetts  Cafe, 

the  dignity  of    jT^EBT  Upon  an  obligation.     The  defendant,  in  abatement  of 
wi T'  *he"*^*  ^^  ^"^*  pleaded,  that  the  plaintiff /»tt/i  darrai-n  continuance  was 

viftoiTof  ^^'  ^^^^^  *  baronet;  and  it  was  thereupon  doubted  whether  the  writ 
t.Edw.e.  C.7.J  ftould  abate,  for  that  the  ftatute  of  i-  £dw.  6.  c.  7.  recites  thedig- 
for there  wai  nitie^  of  dukes,  earls,  vifcounts,  barons,  juftices  of  both  benches, 
n9  fuch  title  at  and  ferjeants  at  law,  but  mentions  not  baronets,  whereby  it 
wL^madc***  *^  fccmeth  it  was  not  a  dignity  known  at  the  making  of  that  ftatute ; 
Poit.  371,'  ^^^  if  i^  ^'crc  a  dignity  tlicn  known  and  omitted  out  of  the  f«d 
ftatute,  THE  Court  then  l>cld  it  to  be  out  of  the  ftatute.  But  it 
Cro.jw.'4Sa.  ^^^  ^^^^  doubted  by  the  Court,  Whether,  if  it  were  a  dignity 
1-  Sid.  40.  *  created  after  the  ftatute,  the  £aid  ftatute  Ihould  in  equity  extend 
Lit.  Rep.  8x.  there u nto  ?  And  the  Court  dircftcd.  that  the  plaintiff"  ftiould 
2.  Hawk.  P.O.  demur  thereunto,  Tind  upon  argument  it  Ihould  be  refolved  ;  but 
**•  270.  in  regard  it  was  only  in  abatement  of  the  writ,  and  it  would  be 

but  a  refpondes  9vjier  though* adjudged  for  the  plaint;fF,  the  plain- 
tiff thereupon  offered  to  bring  a  new  original,  and  the  defendant 
confented  to  appear  9raUi  thereto,  and  plead  in  bar ;  and  fo  theft* 
doubts  were  left  und^ctermincd. 

Casx  6. .:      Lady  Chichefley  o.gai.ift  Thomfon  and  the  Bifhop  of  Ely. 

Eiijtcr  Term,  2.  Car.  I.    Roil  302. 

Special  plead.     QUARE  JMPl  DIT  to  prcfent  to  the  church  of  fPlmj^le  ;  and 

-ngs  in  <fuaft      ^^S^J^ounts,'  Tliat  Sir  Thomas  ChirhrJIey  was  feifed  in  fee  ot  the  ad- 

'^^    •  vowfon'of  the  church  of  fVimplc,   as  of  an  advowfon  in  grofs, 

Hutton  06'       ^"^   prefented   A4ArJhaU^    and   died   feifed,   which  defcclided  to 

'  ^  *       Sir  Thomas  Chichefley,  the    hnfband   of  the  plaintiff,   who  upon 

the   20^ March,.  8.  Ja'c,  1.    by  indenture  granted  it  to  Thomas 

Ea/l  and  another  in  fee,    to  the    ufc  of   the    plaintiff  for  her 

jointure,  and  nftcr  to  the  ufe  of  himfclf  in  tail,  and  afterward* 

died  feifed.     The  church  becomes  void  by  die  death  oi  Marjbail^ 

wherefore  it  belonged  to  her  to  prcfent. 

The 
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The  bl/hop  dies  pendent  the  writ.  The  defendant  plcadedt.  That    ^  ^.^^  ^««- 
hc  is  parforta  Imparjonata  of  the  faid  church   ex  prafintatlone  refis ;      *^"  1^/^^^ 
and  /hews,  that  Sir  Thomas  Chichefl^y^  the  plaintiff's  hulband,  died  Thomson,  &c. 
fcifcd  in  fee  of  the  advowfon  of  ff^impU^  as  of  an  advowfon  in  grofs, 
md  of  the  manor  of  Prefton  in  the  county  of  Cambridge^  holden  of 
the  king  by  knight-fervicc  in  capiu^  and  they  defcended  to  Ihomas 
CHichefiy^  'fon  and  heir,  being  of  the  age  of  two  years ;  and  that 
tn  office  was  found  before  the  efcheator  of  that  county  by  a  writ 
ii  diem  claufit  eMtremuniy  whereby  this  tenure  and  defccnt  were 
found,  whereupon  the  king  was  fcifed,  and  prefented   the  de- 
fendant, who  was  inftituted  and  indufted ;  ABsquE  hoc,  that  the 
faid  Thomas  Cbichejley  granted  the  faid  advowfon  to  Thomas  Eaji 
and  the  otlier,  frout^  i^c. 

Tlie  plaintiff  replies,  ^iJ  non  habetur  allquod  tale  recordum  de 
vKpiiJitione  \  and  it  was  thereupon  demurred. 

The  First  Exception  was  taken  to  the  bar,  becaufe  he  faith  ^^  f*«''  imftdit 
that  he  is  farfimt  imparfonatay  and  doth  not  fay  tempore  impetrationis  Vj^^'mt^f^T^ 
hrevis, — Sed  non  allocatur  \  for  it  is  inferred  by  the  writ  brought  need  not  add  * 
againft  him :  and  if  he  be  parfon  imparfonee  before  the  plea  pleaded,  umpon  impetrs^ 
it  fufficeth  ;  and  divers  precedents  were  cited  in  the  New  Books  of  '*•»"  *^«w  $ 
Entries,  fol.  494.  405.  407.  to  that  purpofe.  fclJlmU?^. 

fore  plea,  U  is  fufficienr. 

Secondly,  It  was  argued  at  the  bar,  that  this  replication  of  in  what  cafes 
tnverfing  the  inquifition  is  not  good,  for  there  never  Ihall  be  «  ■  traverfe  »/«« 
traverfe  UPON  a  traverfe.     But  where  the  travcrfc  in  the  bar  takes  ■  jf™^*****  of 
from  the  plaintiff  the  liberty  of  his  aft  ion,  for  the  place,  or  time,  2-'^  thein" 
orfuch  like,  there  the  plaintiff  may  maintain  his  aftion  for  thfe  ducememof 
place  •r  time,  and  may  traverfe  the  inducement  to  the  traverfe,  »  uawrfc,  OiaU 
and  needs  not  to  join  with  the  defendant  in  the  traverfe,  but,  at  ^'^"Wowed. 
hispleafure,  may  do  the  one  or  the  other.     But  when  the  induce-  po^*'^'*    •< 
mcnt  is  made  and  concluded  with  a  travcrfc  of  a  title  fhewn  by  the  j^    '  '^^'  ^ 
plaintiff,  there  the  plaintiff  is  enforced  to  maintain  his  title,- and  jJnc8,ii6.i»s. 
not  to  travcrfc  the  inducement  to  the  traverfe.     Fide  10.  Edw,  4.  Yclv/aa5.* 

3.  y  49.     1 2.  Edzv.  46.    2.  Rich.  3.  "  title  I/fue^**  121.    -p>rr,  107. —  5alk.  91.  5*0 
And  of  this  opinion  was  the  whole  Court.  l^^'  349* 

'^  Strange,  117. 

Cc.Lii.  aJi.  ^03      Hob.  1C4.  154.     M;  nr,  ;5o.  42S.  S69.     Vaugh.  6a,   Poph.  id.  I'Ut.i43S.i630. 
^nh  99.     1.  Saund..  22.     1.  Lev.  192.     £.  Lev.  112.      Cro.  £liz.  671.  890.     Cro.  Jac.  86* 

Thirdly,  It  was  rcfolved,  that  forafmuch  as  two  titles  are  in  juan imf>edi$ 
compriled  in  the  bar  for  the  king,  viz.  the  dying  feifed,  the  heir  ^Jcciaring  that 
withia  age,  and  the  tenure  in  chivalry,  whereby  the  wardlhip  is  ^V^  .**/"* 
vcfted  in  the  king,  and  a  title  to  prefent  without  office,  that  there-  »rcfcnted*&c. 
fore,  in  the  replication,  they  both  ought  to  be  anfwcrcd>  and  it  is  if  the  defendant 
«ot  fufficient  to  traverfe  the  inquifition,  but  flic  alfo  ought  to  a»ledge  titjc  in 
have  anfwcred   to  tlie  tenure,    and    to  the  defcent    alledged    of  ****  ^^P^  ^  »"- 
the  manor,  if  the  defendant  had  relied  upon  them ;  but  becaufe  ^ri^elt^lhT^ 
the  defendant  did  not  rely  upon  them,  but  made  them  induce- Ydfin,  the  plain, 
mmts  to  the  traverfe  of  the  grant,  which  is  the  plaintiff's  title,  tiff  cannot  tra« 
that  title  ought  to  be  maintained,  and  not  to  traverfe  the  induce-  ^«f'«  'k«  »«q»i' 
mcnte  to  that  traverfe :  wherefore  for  thefc  caufcs  it  was  adjudged  ^'??»  f»"«  muft 
for  the  defendant.     Fide  37.  Hen.  6.   pi.  6.      24.  Edw.  3.    //.  27.  "wnliire 

4.  EJw.  3.  fl.  25.     40.  Edu*.  3.  pi.  11.     9.  Hen.  6.  pi.  37.  Co.  Lit. a«^.; 

Moor,  428.     Hob.  104*     Popb«  toi*     I'Ut*  1438.  162^ 

H  3  JohoE 


io6 

Cais  f» 

If  a/#w«  C0v#r# 

die  inteftatc,  the 
ordinary  is  com- 
pellable to  gnat 
Hdaainiilration 
dtjurt  of  ber 
goods  and  chat- 
tels to  ber  huf- 
band  or  hU  re. 
prefcnutives. 

Tones,  175. 
CaLit.  351.  a. 
X.  Roll.  Abr, 
910* 

Moor,  871, 
4>Co.  51.  b. 

Py«r,  15 1' 
I.  Sid.  409. 
p  Salk.  »i, 
I.  PMre  Wins. 

Strange,  891. 
XI1X.  tii8. 
3.  Atk.  5X& 
^•BI.Coai.$o4. 
|.  Com.  Dig. 
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Johns  againft  Rowc. 


)  appeal  ot  adminittration  committed  by 
Martyn  to  Jnne  Rowe^  niece  to  E/izaheth  Johns,  late  the  wife  of 
Roger  Johns^  the  hufband  pretended  that  t^f  right  it  belonged  to 
him,  and  not  to  any  of  his  wife^s  kindred  ;  and  it  was  divers  times 
debated,  as  well  by  common  lawyers  as  by  doftors  of  the  civil  law. 

Jones,  Whitlock,  and  Yelverton,  Juftlces,  rcfolvcd,  that 
of  right  the  adminiftr^tion  oqght  to  be  committed  to  the  hufband, 
and  not  to  any  of  the  wife's  kindred,  by  the  flatute  of  31.  Edw,  3. 
c.  II.  as  to  the  moil  faithful  friend;  for  as  it  belongeth  to  the 
wife  upon  the  hu{band*s  dying  inteftate^  fo  it  belongeth  more  pro- 
perly to  the  hufband  upon  the  wife's  dying  inteftate :  but  they 
SIgreed,  that  the  flatute  of  21.  Hen^  8.  c.  5.  doth  not  extend  to 
compel  the  hufband  to  take  adminiflration  ;  for  that  is  apenallaw, 
and  extends  only  to  the  wife  and  kindred^  and  not  by  equity  to 
be  extended  to  the  hufbapd.  And  for  their  opinion  they  relied 
i(pon  4.  Cb.  CI-  b.  Qgmrs  Cafe,  that  the  adminiflration  of  the  goods 
of  the  wife  belongeth  in  right  to  the  hufband. 

Bvit  I  doubted  thereof,  and  was  of  a  contrary  opinion  :  for  tho 
faid  book  doth  not  give  any  reafon,  nor  fhew  .any  authorit]^  to 
maintain  it ;  a^^^  in  reafon^  the  hufband  is  not  to  have  it  dejwre, 
but  it  is  in  the  power  of  the  ordinary  to  commit  the  adn^iniflration 
to  him  or  to  the  wife's  kindred ;  for  if  he  ought  to  have  it  de  jure, 
he  would  never  fufFer  the  wife  to  make  any  wiU  for  the  advance- 
ment of  the  children  by  another  hufband,  or  for  her  kiqdred  ;  and 
the  wife  without  the  hufband's  afleiit  cannot  inake  a  teftament^ 
but  by  his  a^ent  fhe  may  make  hiin  executor  for  things  in  adion, 
^s  debts,  or  des  Hens  a/port  before  the  coverture  ;  fo  it  is  his  de- 
fault if  fhe  dje  inteflate.  Alfo  the -wife  is  to  be  intended  to  be  ad- 
vanced by  her  hufband,  and  to  have  by  the  cuftom  rationahikm 
fartem  iomrum  {a)  ;  therefore  he  is  not  in  fuch  degree  as  his  wife, 
and  he  is  not  dejure  to  have  the  adminiflration,  but  the  ordinary 
inay  commit  it  to  him  if  he  pleafe,  or  he  may  refufe ;  and  no  ap- 
peal lies  if  the  adminiflration  be  not  committed  to  him,  for  it  is 
merely  at  the  ordinary's  difcret^Qn.  And  of  this  opinion  were  the 
civilians. 

But  afterwards,  the  faid  three  Justices,  iji  my  abfcnce,  re-s 
folved  for  the  plaintiff  (^).  f^ide  4.  Hen.  6.  pL  31.  12.  Hen,  7, 
pL2^,  9.G?.  38.  34.  jF/ip«.6.  ^/.  14.  2J. Hen.i,pL  26., ^g,HeK.L 
pL  27.     18.  Edw./^.  pL  11. 

(a)  By  22.  and  23.  Car.  2.  c.  ^o.  (he  fhall         (^)  By  29.  Car.  a.  c.  3.  the  hufband  (ball 
bave  a  third.  If  tliere  be  children  \  if  not,  a     have  adminil^tion. 
^iicjety  of  her  huihand*s  perfonal  ef^ate. 


Oass  8. 


What  (hall  be 
conftrued   n 
abfWvte  arid 
Indepcfidrnt 
fot^^nant. 


Sir  WllliiTO  C^-ayford  again^  Sir  Robert  Crayford,  Executor 
of  William  Crayford. 

Uilary  Term^  %.  Cae.  I.     Roll  2\\Z. 

/^OVENANT.  Whereas  the  teflator  covenanted  with  the  plain- 
^^  tiff,  1  hat  tha  manor  of  Rid^way,  which  he  afTured  to  the 
plaintiff  upon  his  marriage,  was  of  the  value  of  three  hundred 

pounds 
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pounds  yearly  ;  he  faith,  that  in  truth  it  is  but  of  the  yearly  vahie  8i»  w.  Crat. 
of  250I.     Tne  defendant  pleaded,  That  the  faid  manor  was  of  the     '**■"*. 
value  of  300I.  yearly  at  the  time  of  making  the  faid  indenture,  fe^  ^^^  kf  c? at- 
€umlumformam  ei  effe^um  indenture  pradiHa ;  and  upon  this  they      ,oils. 
were  at  ifliie,  and  tlie  jury  find  a  fpecial  verdi£l,  vi%.  The  inden- 
ture verbatim^  as  the  plaintiff  declareth  ;  wherein  the  teflator  cove* 
nanted  to  fland  feifed  of  that  mano^,  in  confideration  of  marriage, 
to  the  ufe  of  the  plaintiff  and  the  heirs  of  his  body ;  and  covenants, 
that  he  was  feifea  of  the  laid  manor  at  the  date  of  the  faid  inden- 
ture, of  a  lawful  eflate  in  fee,  notwithftanding  any  a£t  done  by  hini 
or  any  of  his  anceflors,  and  that  no  reverfion  or  remainder  was  in 
the  kmg  or  any  other,  and  that  the  faid  manor  was  **  then  of  the 
^*  annual  value  of  300I.  ptr  annum ;"  and  that  the  plaintiff  and  his 
heirs  fhail  enjoy  according  to  the  limitations,  difcharged  and  faved 
harmlefs  from  all  incumbrances-  made  by  him  or  any  of  his  an- 
ceftors.     And  further  they  found,  that  this  manor  was  but  of  the 
value  of  260I.  ftr  annum  at  the  time  of  the  faid  indenture,  and  no 
more,  and  that  the  teflator  had  not  done  any  a£t  to  impair  the  faid 
value ;  and  iffuper  totam  materiam^  isfc. 

So  the  fole  queftion  was.  Whether  this  covenant  for  the  value  Cm.  Jac  644. 
depends  upon  thefirfl  part  of  the  covenant,  that  "notwithftanding  p^*^***'  *♦• 
•'  any  aft  made  by  the  .teflator  or  his  anceflors,"  or  if  it  were  an  j^^or^g* 
abfolute  and  diftinft  covenant  of  itfelf  ?  Cowp*.  n^. 

And  upon  the  firfl  argument  the  CouRT«R£sotVED,  that  it  ^"S*-*?*  7^*- 
was  an  abfolute  and  diflinft  covenant,  and  had  no  dependence 
upon  the  ftrfl  part  of  the  covenant,     f^ide  2*j.  Hen.  8.  pL  29.    7.  tf 
S.  Eiiz.    DyiTy  240.     I.  Saund.  58. 

Sands  againft  Trevilian.  Casia, 


pRROR  of  a  judgment  in  the  common  pleas  in  debt,  where  the  An 
^  plaintiff  fued  the  defendant,  Becaufe  he  retained  him,  being  an  «"*>  bring  ^*# 
attorney  in  the  common  pleas,  to  profecute  fuch  a  fuit  in  that  court  f^  h',"^^ 
betwixt  one  Sims  and  IV^rlich^  and  defigned  him  to  be  attorney  for  bm  Jo  ^  I^* 
fVoriicby  and  agreed  to  pay  him  his  fees  ;  and  (heweth,  that  he  laid  mifihyoacnum 
out  fo  much  in  that  fuit  tor  fVorlich,  and  that  the  defendant  had  'o  P>y  ^'«  ^ 
not  paid  him.     Upon  nil  debit  pleaded,  the  verdift  was  found  for  '^"^eft/on** 
the  plamtiff,  and  judgment  given.  wtioxYia,  c*Jm 

The  error  affigned  was.  That  an  aftion  of  debt  lies  not ;  for  the  ^^  ^«•• 
defendant  is  but  a  folicitor,  and  there  is  not  any  confideration ;  ^^'  '^'  *^' 
and  it  is  maintenance  in  him  to  folicit  fuits.     32.  Hen,  6.  pL  25*.  SS^^SoS?  ^' 
21.  Hen.  6.  pL  i6,  C^  j^  ^^^^ 

Secondly,  Although  the  defeiidant  be  fuable  for  this  retainer,  '•  Co«-  J^'S- 
yet  it  ought  to  be  in  an  aftion  upon  the  cafe  in  an  ajfumpjity  and  J^^  ^     ^ 
not  in  debt ;  for  there  is  not  any  contraft  betwixt  them.  I'.TcrmRepii" 

And  concerning  tliis  point  the  Court  doubted,  and  would  ad- 
vile* thereof  [a).  («)  s^e  pod* 

193.   the  judgment  pC  the  Court  in  this  Cafe. 
See  3.  Jac.  \.  c.  7.     s.  Geo.  a.  c.  J3. 

H  4  Eaft^r 
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4.  Car.  I.    In  the  Common  Pleas. 
Sir  Thomas  Richardfon,  Knt.  Chief  Juflice. 

Sir  Richard  Hutton,  Knt.        -» 

Sir  Francis  Harvey,  Knt.  1      ^  ^. 

5/r  George  Croke,^«/.  |      J^J^"^"' 

Sir  Henry  Yelvcrton,  Knt,        ^ 

Sir  Robert  Heath,  Knt.  Attorney  General. 

iS/r  Richard  Sheldon,  Knt.  Solicitor  General. 


K 


Mynn  agatnjt  Coughton  and  his  Wife,  Caj«  i. 

CTION  ON  THE  CASE.     Whereas  the  plaintiff  had  re-  If  a  defendant 


covered  a  debt  of  thirty  pounds  againft  T.  D.  and  did  *>«  wfcucd  aficr 
thereupon  fuc  forth  a  capias  ad  faihfac'iendum^  and  deli*  ^"**  ^^^ r 
vcred  it  to  the  Iheriff  of  the  county  of  Cambridge^  who  had  arretted  "j^pLin^iff       > 
and  taken  him  in  execution  by  virtue  of  the  faid  writ ;  tliat  the  may  have  an 
defendants  had  refcued  him  out  of  the  faid  execution,  by  means  a^^n  for  the 
whereof  he  went  at  large,  and  cannot  fince  be  found,  fo  as  the  «n*»«f"<««c« 
plaintiff  is  defrauded  of  his  execution.  r^cJln 

Upon  verdiA  found  for  the  plaintiff,  it  was  moved  in  arreft  of  Ante,  75. 
judgment,  that  an  aftion  on  the  cafe  lies  not  againft  the  defendant  .^^^*  *^' 
for  this  rtfcoui  by  the  plaintiff  who  recovered,  but  his  remedy  is  Heuey,  95.      .. 
againft  the  flieriflFin  debt  or  aftion  upon  the  cafe,  and  the  Iheriff  ""«wj«'»93-9»» 
ought  to  have  this  aftion  againft  the  refcouffors  ;  for  there  is  not  -[^1  * 

any  reafon  the  defendants  mould  be  twice  punifhcd,  as  they  ihould  3.  Co.  5s. 
if  the  plaintiff  ihould  maintain  this  aftion  againft  them.  Moor,  597.660.. 

Hutton  and  Yelverton  were  of  that  opinion.  sJi^H'g.  ^**** 

But  Richardson,  Chief  JufticeiHAViyEY ,  and  Myself,  held,  i.  Com.  Dig. 
that  the  aftion  well  lies  for  the  plaintiff;  for  he  is  the  party  who  *°^      ^, 
hath  tlie  lofs,and  to  whom  the  injury  was  done ;  wherefore  in  rea-  ^'.g.**"*    *'* 
fon  he  ought  to  have  the  aftion,  and  not  be  inforced  to  fue  the  2.  Efpin.Di^. 
Iheriff,  for  perhaps  the  iheriff  is  dead,  and  then  no  aftion  lies  3^4« 
againft  his  executors :  wherefore  it  is  juft  that  the  plaintiff  ihould 
take  his  cleft  ion  ;  and  if  he  recover,  the  parties  may  plead  it  if  they 
befued  by  the  iheriff,  fo  as  there  is  not  any  danger  of  being  double 
charged.     Wherefore  it  was  adjudged  for  the  plaintiff  (a). 

(a)  See  t.  Will.  &  Mary,  e*  ^.   f.  4.    goods  diflrained/«r  rtni  may  recofor  treble 
vbeie  tht  party  grieved  apon  refcous  of    damages,  &e. 

Ifeham  againft  Morrice.  Cash. 

PJECTMENT  by  the  t)Iaintiff,  Icffee  of  the  earl  of  Kent^  againft  ^.  being  tenaot 
•*-•  the  defendant,  tenant  to  the  earl  of  Pembroke.   Upon  evidence  '*"*  *'*«  ®^» 
at  the  bar,  it  was  held  by  all  the  Justices,  Whereas  Edward  ^^^^'^b. 

of  two  peru  in  thtee  pans  for  life,  remainder  to  B,  of  the  third  part  in  tail  male  t  a  recovery  fuf« 

fcred  by  ^.  of  all  tier  moiety  pan  and  purpart  in  the  faid  manor,  is  good,  not  only  for  the  moiety  of 

the  third  par|bot  for  0)e  third  part  atfo.— S.  C«  HetJ.  8i.  Co.  Lit.  ^6.  b«  47.  b.  Cowp.  379.     i.  Jerm 
^ep.  loj. 


"o  Eafter  Term,  4.  Car.  i.    In  C.B. 

isFirAM  ^^^i  qJ  Salop  was  tenant  forlife  of  the  manor  ofjflvetonm  the  county 
Mo«r*cf.  o{Staff6rd\  remainder  to  Grace  lady  Candtft)h\%{i&tTj  of  two  tarts 
thereof  in  three  parts  to  be  divided,  for  life;  the  remainder  of  the 
third  part  to  the  faid  Gi-acc  and  the  heirs  males  of  her  body ;  the  re- 
mainder over,  ^c.  and  fhe  by  indenture  inrolled  bargained  and 
fold  to  the  faid  Edward  all  her  moiety  part  and  purparty  of  the 
faid  manor,  and  covenants  to  fafFcr  a  recovery  for  further  auurance, 
which  is  had  accordingly,  and  Grace  made  the  vouchee  , 

First,  That  this  was  a  good  recovery  of  the  intire  third  part, 
and  not  of  the  moiety  of  the  third  part,  as  it  was  ftrongly  urged  at 
the  bar  it  (hould  be/ 

A  ncovtry  for  Secokdly,  That  if  onc  hath  intereft  only  in  the  third  part  of 
^jrcattr  por^    a  manor,  and  fuffer  a  recovery  of  the  moiety  of  the  manor,  it  is 

fi«n  of  a  manor  j/*^il-j^'  ' 

than  die  p«rc7   good  for  thc  third  part, 
has,  is  fpod,     %,  Co.  4.  b. 

A  void  kafe  u  Thirdlt,  That  where  one  makes  a  leafc  for  years  of  land  bv 

good  by  eftop.  indenture,  and  hath  nothing  in  the  land,  and  afterward  purcha&tn 
pel,  if  theieifor  the  land  and  aliens  it,  although  it  be  a  good  Icafe  for  years  by 

heriun«-^at  ^^^PP^*  againft  him  and  bis  alienee  hy  way  of  pleading,  and  (hall 

the  jury  may  bind  them,  vct  It  fhall  not  bind  the  jury,  but  they  may  find  thc 

find  the  fUt.  truth ;  ^and  if  they  find  the  truth,  tlie  Court  (hall  adjudge  it  to  be  a 

Co.  Lit.  227.  void  leafc. 

35a.  a.Co,4.  b.  4«Co.  53.  a.  Owen,  96.  Cro.  Eliz.  140.  1.  Leon.  ao6.  ^otlexf.  67.  3.  Com. 
Dig.  178.      5.  Com.  Dig.  15S.     i,  Salic.  176. 

Inrolhnentof  FOURTHLY,  That  where  bargainee  by  indenture,  after  thc  en- 
bargain  and  fate  fealing'of  the  indenture  and  before  the  inroliment,  lets  the  fame 
will  noc  mak^  land«fcrycars,  and  afterwards  the  indenture  is  inrolled  within  thc  fix 
uLkn^^^  months,  yet  thc  leafe  is  void,  and  the  relation  of  the  inroUmcnt 
Poll.  »i8.        fl^a'l  not  make  it  good. 

Cro.  Jac  $t.    Hob.  136.  azo.    Carth.  178.     t.  Burr.  72s.     |.  Com.  Dig.  541. 

CM  M  imft  Fifthly,  That  where  one  is  leflee  for  years,  and  affigns  over 
o»  a  term  pur-  ^^^  '^^^^  ^^  ^^u^  for  himfelf,  and  afterwards  purchafeth  the  inhe- 
chafes  the  mhe>  ritance  and  occupies  the  land,  and  tlien  levies  a  fine  with  procla* 
rttance,  an4  matix>n,  and  the  truftee  doth  not  claim  his  leafe  within  die  five 
^VVJ  ^"**  years,  this  fine  and  non-claim  fliall  bar  the  intereft  of  the  truftee ; 
years  aTe'barrcd.  ^^^  ^^  ^^^  levied,  the  fine  hath  thc  pofieflion  by  reafon  of  the  truft, 
'  and  this  truft  is  included  in  the  fine,  and  the  truftee  not  making 
Caith.'82.*ior.  ^Uim,  his  intereft  is  barred  thereby. 

Plow.  374.  I.  Vent.  56.  Sf.  a.  Vent.  329.  i.Sid.  458.  HardreS40i.  1.  Lev.  270.  3.BacAb% 
44S.      1.  Wilf.  24%.     Lh.Rep.  51.    AmbLRep.699.     R.  6.  230. 352. 431.     Cruife  on  Fines,  193. 

ifam-inbar.        SixTHLY,  That  where  one  by  indenture,  in  confideration  of 

gain  and  fell  moiicy,  bargaineth  and  fcUeth,  demifeth  and  granteth,  land  for 

'*"cf  h**^  ^T^'  years,  and  the  next  day  after,  by  indenture  reciting  that  grant  and 

the  rtvertfon^  ^J^mifc,  grants  the  reverfion  to  divers  ufea,  thc  leilce  attorns,  it  is 

if  thebaiRaince  a  good  grant  of  the  reverfion,  although  tlicre  were  not  any  proof 

attorn  to  thc  tiiat  the  bargainee  entered  before  this  grant  of  thc  reverfion,  or  that 

praniec,  it  is  a  ^j^^  bargainor  waived  the  pofleffion ;  for  thc  Icflce  Ihall  be   ad- 

t^Tlvcrfion^  j^^^g^^  ^"  ^^^^^  poffcffion  by  the  ftatute  of  27.  Hen.  8.  c.  16.  of 

ahhougii^the'  i^f^^s,  and  the  reverfion  is  immediately  divided  from  the  pofleffion, 

bargainee  had  and  he  hath  a  good  reverfion ;  but  in  cafe  of  a  leafe  for  years  at 

not  entered.  the  common  Jaw,  until  the  leflee  enters,  or  the  leflbr  waive  the 

Port.  400.  poffcfliou,  the  reverfion  is  not  divided,  nor  palTeth  by  the  words  of 

604.  **  grant  of  a  reverfion." 

J.  Co.  124.  h.  C^t  tic.  147.  b.  27Q.  a.     >.  Vent.  35,     2.  Ba.T.  7U. 

Eaton 


Eafter  Term,  4.  C?r.  i »    In  C.  B«  X" 

Eaton  agairtft  Aj'loff  and  his  Wife.  CAtt  3* 

PROHIBITION  was  prayed,  Bcc?iufc  they  fucd  in  court-chrif.  Toftyof  t 
^  tian  for  defemation,  and  fpcaking  thcfe  words  of  the  plaintifFt  Jl®^^]^^*' 
•*  He  W3W  a  cuckold  and  a  wittal,  which  is  worfc  than  a  cuckold,  „^^^*^ 
*^  and  that  AyUfwwth  had  Iain  with  Ayhff*^  wife »"  and  for  thcfe  h«at,  uA  noc 
defamatory  words  he  fued  there.  a  defamacioQ 

And  becaufe  it  was  alledged,  that  for  thefc  words,  being  but  thfJJllriJifii^ 
words  of  fpleen,  prohibitions  had  been  ufually  granted,  day  was  cowt,  aolds 
thereupon  given  until  tliis  Ternj  to  (hew  caufe  why  a jprohibltion  accoaipvifed 
Ihould  not  be  granted;  and  divers  precedents  were  Inewn,  that^^«*"*»V 
for  calling  one  **  cuckold ''  or  *^whoxe"  prohibitions  have  been  JJ,(|^^^ 
granted.  SsdfMmt.  ' 

But  now  upon  advifemeht  all  the  Court  agreed,  that  no  ^^'  359- 45^- 

{rohibition  ihould  be  granted,  but  that  the  fptritud  court  ihould  Hetiey,  7^ 
ave  jurifdiftion  thereof :  for  although  they  held,  that  there  ought  2*Roll  Ah.  197. 
not  to  have  been  any  fuit  for  the  nrBt  words,  they  being  too  ge-  *•  ^^*  ^3-  ^ 
neral,  yet  being  coupled  with  a  particular,  ihewing  thar  the  wife  j^^^ 
committed  fuch  an  offence  with  fuch  a  particular  perfon,  they  are  i/sid.  %4%^ 
not  now  general  words  of  fpleen  in  common  and  ufual  difcourfe  41%. 
and  parfamce ;  but  they  held  it  was  fuch  a  defamation  as  one  is  i-V«t.6t.ajft. 
fuable  for  in  the  fpiritual  court :  whereupon  the  prohibition  was  J'^JJ^^  *'* 

Brownlow,  Cbiif  Protbomtary^  produced  fevcnd  precedents  ***•  ^ 
where  prohibition^  had  been  granted  to  ilay  fuits  for  fuch  words,  ^|SlJ'%. 
VIZ.  mTrinity  Term,  15.  Jac.  l.  Roll  aa6o.  Pttrcas  v.  Bimll,  for  Ij^y.    *  ^ 
that  he  was  prefented  at  feveral  inquefls  within  his  jpriih  for  being  %,  Term.  Rc^ 
a  drunkard  and  a  barrator ;  and  in  Esftir  Temij  6.  jac.  i.  R9tt^%.  8.  L  474. 
a  prohibition  was  granted  to  ilay  a  fuit  for  calling  a  parion 
•*  hedge  pricil ;"  and  Mlcbaihnas  Term^  a  I.  Jac.  I.  Barktr  v.  Pmf" 
more^  for  faying,  '<  She  is  a  c^u^n,  axui  a  tainted  queau/'  a  prom- 
hition  was  granted  (n),  (.,  ^ ,^c.» 

«f  Cocko«r.  ScarrCy  poft.  %%$.  Mid  Miller  v,  Hertet,  i,  Si<L404«    i.T«iC.7. ;  and  indeed  it  feene 
90W  to  be  fettled,  that  a  fuit  may  be  inftitoted  in  the  fpiritual  comt,  noc  onlf  for  estUnf  a  wo- 
man «  wbfrt^  Graves  v.  Blanchet,  Salk.  696.  iMit  for  pubiiibing  auf  wonU  Cantamoitat.    Stra,  471. 54$* 
$5$.   Cartb.  49S.    3.  Lev.  119.    41.  Mod.4&3* 
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4.  Car.  I.    Ill  the  Common  Pleasf. 
Sir  Thomas  Richardfon,  lOtt^  Chief  Jujiice. 
Sir  Richard  Hutton,  Knt.  ^ 

Sir  Francis  Harvey,  KnU  Ijufiices. 

Sir  George  Croke,  Knt.  f 

Sr  Henry  Yelverton,  Knt.  J 

Sir  Robert  Heath,  Knt.  Jittorney  General. 
Sir  Richard  Sheldon,  Knt,  Solicitor  Genera/. 


caii  I.  Farrington  againft  Kcymer, 

An  mformation  t  NTfORMATION  againft  the  defendant  upon  the  23.  Hen.  8.  c.4. 
T  ^fo/raiiin  ^^^  felling  bcer  at  another  price  than  is  thereby  appointed, which 
the^pricMoV"*  IS,  that  "the  offender  (hall  forfeit  fix /hillings  for  every  barrel,  &c. 
hcer,  iTwv  He  **  tlic  one  moiety  to  the  king,  the  other  to  the  party  who  will  fOc 
tried  »t/rr/-     c<  in  any  of  the  king's  courts  by  aftion  of  debt,  &c." 

prtienoe'i*  not  After  vcrdift  2X.Norfoik  affifes  upon  not  guilty,  and  found  for  the 

rtfUrwiwi  by  plaintiff,  it  was  moved  in  arrcft  of  judgment,  tfiat  this  information 

the  21. 3a€.  I.  was  not  maintainable  in  this  court,  for  the  ftatute  of  21.  ^tff.  I-  e.  4. 

p  t'     6  fi  appoints  that  informations  Ihall  be  before  the  juftices  of  peace  for 

01 .  14  .  03.  j-^^i^  niatters  whereof  they  have  power  to  inquire,  and  not  in  the 

Hu«oi?  'oS  *  courts  at  IVeflm'mJler  \  and  fo  the  ftatutc  being  in  the  negative,  the 

i.Nid  40X.'  information  is  not  here  allowable. 

i.Vcn.  8.  Bm  y^LL  THE  JUSTICES  refolvcd,  a^/f/^HARVEY,  that  this  in- 

I.  Com.  Dig.  fornf^ation  was  well  brought  in  this  court. 

Carth.  2  9 1 .  46  5 .     X.  Hdle,  30. 

A ftatiiie  jiving  FiRsT,  It  was  held,  that  the  2^.  Hen.  8.  c.  4.  which  giTe«  the 
an  aajon  forfeiture  to  be  recovered  in  courts  where  no  proteftion,  eilbign, 

whtrein  no  pro-  ^^  j^  allowable,  extends  only  to  the  courts  at  fVeftmlnfier^  and  not 
icfhaii^bn?  to  any  other  interior  court,  although  fVcftminJier  be  not  named  ; 
lowed,  extend*  for  an  inferior  court  cannot  allow  protcSUons^  or  gager  de  ley^  and 
pniy  to  the  therefore  it  cannot  be  fucd  before  the  juftices  of  peace  or  oyer  and 
courm  at  W^£/?-    icrmincf'y  as  in  Gregorie^s  ^aje^  6.  Co,  lo.  and  Dyer^  236. 

minfitr,  j  *  *» 

Moor,  4?.T.     6.  Co    19. 

The »i. Tif.  f.  Skcon'dly,  It  was  refolved,  that  the  21.  Jac.  t.  c.4.  makes  not 
c.  4.  <io:*s  not  any  new  law  to  enable  the  jnftices  of  peace  to  meddle  with  infor- 
tnabie  ji.rticc*  mations  which  were  not  before  appointed  by  the  ftatutes  to  be  in- 
of  peace  top-  q^^jj-ea  of  before  them  and  lo  be  fued  by  in'formations,  but  only 
Tu^e'lt^penal'^"  appoints,  that  where  informations  may  be  brought  before  them, 
ftitmei.*^.  or  in  tlie  courts  o^  JVcftminfttr,  at  their  elcftion,  there  they  ftall 

3.  inft.  iqj.      be  brought  in  the  fclFions  Before  the  juftices  of  the  peace  or  of  oyer 

4.  inrt.  i-a.  ^^^  tmnifirr  in  the  counties  where  the  offence  was  committed,  and 
I.  Com.  Dig.     ^j.^^  ^^^  ^1^^  ^^p^  ^f  ^j^g  fubjcas  who  be  defendants. 

1.  Salk.   373.     2.  Term  Rtp.  274.     3.  Term  Rep.  362.    4.  Term  Rep.  109. 

Comn^-p  hrew-  THIRDLY,  Thcy  all  faid,  that  the  principal  doubt  in  this  Cafe 
ert  *rc  nm  vi.--  Whether  the  ^i.  Hcfh  8   c.  lo.  which  appoints  that  juftices  ot 

t.:j  mcar.ing  cf  the  31 »  //.«.  8.  c.  ^0. 

yeaco 
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peace  may  enquire,  among  other  ftatutes,  of  and  upon  the  ilatutes  Faikikgtov 
of  viduals,  viduallers,  innholders,  &c.  extends  to  give  them  au*        ^g^i^fi 
thority  to  receive  informations  upon  the  23.  Hen.  8.   c.  4.  and     ^t^^«»* 
{{brewers  ffaail  be  faid  viQuallers  within    this  ftatute?    And   it 
was  refolved  that  they  (hould  not ;  for  this  flatute  of  23.  Hen,  8. 
c.  4.  is  not  properly  againft  brewers,  who  are  but  obliquely  pu- 
nithed  within  that  uatute  $  and  the  words  victuals  and  viAuallers 
are  properly  to  be  applied  and  extended  aga'mft  the  alehoufe-keepers, 
who  feil  by  retail  and  keep  not  the  aflife,  and  who  by  the  purview  of 
the  ftatutes  were  enquiranle  before  juftices  of  peace,  as  the  ftatutes 
of  23.  Edw.  3.  c.  6.  and  of  12.  Rich.  2.  c.    •  and  other  exprefs  ila- 
tutes arc ;  but  juftices  of  peace  and  oyer  W  terminer  are  not  to  en- 
qaire  concerning  this  ftatute,  which  is   fuable  in  the  courts  of 
Wejhmnfler  only.     Wherefore  for  this  caufe  it  was  adjudged  for  the 
plaiotiiF. 

.  Norton  againft  FermeV.  Caik  «. 

PROHIBITION  was  granted  to  ftay  a  fuit  for  tithe  of  wood,  Wood  cut  for 

*  upon  furmife  that  the  wood  was  fpcnt  in  his  houic  for  firing  ;  f"cJ  <»■  fences  U 
and  ibews^  that  the  cuftom  in  the  fame  parifh  is,  that  the  owners  i»«*»«*Wc  unkf» 
of  any  houfe  and  land   in  the  faid  parilh  who  pay  tithes  to  the  "^0^.***  ^' 
parfon,  ought  not  to  pay  tithes  of  wood  fpcnt  for  fuel  in  their  Port.  i66. 
houfcs.  „- 

Moor,  917. 

Iflue  being  upon  this  cuftom,  it  was  found  for  the  defendant;  %.Keb.  6i8. 
and  moved  in  arrcft  of  judgment,   that  although  it  be  fQund  there  ^  *"**•  ^5** 
is  nofuch  cuftom,  yet  he  ought  not  to  pay  tithes  for  wood  I'pent  in  2^""  ^^*  ^97. 
his  houie,  nor  for  fencing-ftuff  for  hedges,  huxpcr  legem  terra  ought  Moo^^o^!'^!-. 
to  be  difcharged  of  them.  do.  tiis/^os! 

But  THE  Court  refolved,  that  it  is  not  dejure  per  legem  itrra  5^.'  uc     6 
that  any  be  difcharged  of  them ;  for  it  is  ufual  in  prohibitions  to  ,,  sid.  4/7^. 
allcdge  cuftoms,  as  for  hcarth-pt-nny,  or  by  reafjn  of  other  lands  i.  Vtm.  75. 
whejeof  he  pa)8  tithes,  that  he  is  difcharged  of  tliat  tithe,  but  not  **""*'•  93- 
toailedgc,  that  ^^r  legem  terr^t  he  is  difcharged.     And  tiie  plaintiff  a.^^^'-^'^u*'^" 
here  having  alledged  a  cuftom,  and  being  found  againil  him,  it  was  ,  j^,  '^^  *    '*** 
adjudged  for  the  defendant,  that  confultation  Ihguld  be  granted. 

Ifabel  Peel's  Cafe.  Cask  -. 

PROHIBITION  was  prayed  by  her  againft  the  ecclcfiaftical  com-  if  the  jucfges 

*  mtffioners,  for  that  it  was  by  articles  in  that  court  objefteJ  of  an  inferior 
igainft  her,  that  flie  was  aiding  and  affiftant  to  Sir  H,  in  fo«/t  fxc*:d  ihe 
the  years  1622,   162^  until  September  1624,  to  have  familiar  ac-  *"ien'f '^^ 
quaintance  with  the  njcountefs  Purbecky  with  whom  he  committed  by  ft'^tuw,  wy 
adultery,  and  that  fhe  was  chief  agent  for  their  meetings  at  unfea-  of  chc  fupirior 
fonable  times,  by  and  through  her  private  lodgings  and  paifages,  «>""«  o>>y 

by  means  whereof  they  took  their  opportunities  to  commit  adul-  ^.^^^*  P''°^*" 
tcry;  for  which  offence  ftie  was  by  the  faid  commilTioners,   upon  Ant^"\7. 
the  fevcnth  day  of /VM/ary  1627,  fen tenced  to  be  guilty  of  bawdry  Poft/aao.  58*. 
and  Icnocynie,  and  fined  two  hundred  pounds  to  the  king's  u&,  s.c.Hutc.107* 
and  cftjoined  to  make  fuch  a  penitential  acknowledgement  in  the  5  Co.  51. 
Sav9)  church  as  tlie  faid  commiffioners  fliould  appoint,  and  to  be  ^^'  ''^''^  ^^^ 
imprifoncd  until  Ihe  found  furcties  for  the  performance  of  all  this  J'  B^owni'  ^ 

a.  Hiwk.P.C.  556.  55S.     Powcl  on  Dcv.  690.    Xowp.  424.     3.  Term  Rep.  3.   3x5. 

fentence : 
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Tss&'tCiitg,  ^fenie :  and  for  this  caufc  (he  prayed  a  prohibition ;  for  thai  bjF 
l!he  general  pardon,  21.  Jac  i.  (he  was  pardoned  for  thefe  offences 
eommitted  in  the  years  1622,  1623,  to  September  1624 :  and  flie 
averSt  that  flie  is  not  guilty  of  any  offence  fince  that  time. 

Th£  Court  thereupon  granted  a  prohibition  :  for  although 
the  time  after  the  pardon  is  mentioned  in  the  fentonce,  vet  it  was 
for  offences  before  the  pardon*  and  fo  it  flands  well  witn  the  fen- 
tence ;  and  the  averment  makes  it  material :  admitting  alfo  that 
part  of  the  offences  were  committed  after  the  time  mentioned  in  the 
pardon>  yet  the  fine  being  entire,  and  both  the  time  before  and  af-- 
ter  the  pardon  involved  together. 

Hut  TON,  Jujlice,  conceived  that  a  pr<5hibition  ought  to  be 
granted  ;  and  for  this  reafon  alfo,  becaufe  fhe  is  fentenced  to  be 
imprifoned  until  (he  find  fureties  to  perform  the  whole  order, 
which  is  not  warrantable:  for  although  by  the  i.  Eli%,  c.  i. 
f.  i8.  (a)  the  high  commiflioners  may  aitefs  fines,  or  award  impri- 
fonment  for  an  offence,  yet  they  can  neither  commit  any  19 
prifon  for  the  fine,  nor  until  the  parties  find  fureties  for  the  per- 
formance of  their  orders ;  but  they  ought  to  certify  the  fine  mto 
the  exchequer,  &c 

And  HuTTON  further  faid,  it  had  been  ruled  in, this  court,  that 
fuits^for  adultery  (unlefs  fuch  only  as  were  exorbitant  and  no- 
torious) ought  to  be  brought  before  the  ordinary  in  his  fpiritual 
court:  neither  doth  a  fuit  for  alimony  in  the  high  commiifion' 
court  lie,  for  the  commiflion  is  grounded  upon  the  ftatute  \  and  if 
they  get  commiffiohs  of  and  for  other  offences,  tlien  the  ftatute 
appoints,  they  have  no  fufficient  ground fortheirproceedings:  and 
feveral  cafes  were  cited  to  that  purpofe;  vi%.  the  cafe  oiDo£ior  Con- 
ward{h)^  who  being  fued  before  the  high  coramiffioners  for  his  wife's 
adultery,  and  for  being  pandar  to  her,  a  prohibition  was  granted  ; 
and  Condie's  Cafe  of  Canterburvy  who  bemg  fued  before  the  high 
commiilioners  upon  the  ele&ion  of  a  clerk,  a  prohibition  was 
granted,  becaufe  they  have  not  any  jurifdiAion  for  fuch  matters  ; 
and  one  Balarns  Cafe^  fuit  being  before  them  for  battery,  a  pro« 
hibition  was  granted,  for  it  is  no  fuch  offence  which  the  ftatute 
intends  to  be  there  fuable  :  whereupon  in  the  principal  cafe  a  pro- 
hibition was  granted  after  divers  days  debating,  and  chiefly  upon 
the  pardon,  becaufe  it  was  not  any  of  the  offences  excepted  therein. 
— Note  alfo,  that  Elszatetb  AJh  had  a  prohibition  upon  the  fame 
furmife,  being  joined  in  the  fame  fentence. 

(•)  RfpcaW  by  U,  Car*.x.  c.  ii.  f.j.  (^}  a.  BrownL  37, 


Dean's 

\ 
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Dcnn's  Cafe.  Cii$i  4. 

•l^HE  CASE  was  thm :  Thomas  Dem  being  fcifcd  ofcertain  lands  The  fpintual 
*    in  fee,  and  poffeffed  of  divers  goods,  devifcd  the  fame  for  the  ^"^^^^ 
pajment  of  his  debts  and  legacies ;  and,  tliey  being  paid,  the  re-  from  .fc^tain- 
fiaue  and  furplus  thereof  to  his  wife,  who  he  made  liis  fole  exe-  in^  um  validity 
tutrix,  and  died  ;  and  his  wife,  furviving  him,  alfo  died  before  of  «  wijj  for 

Erobate  or  any  eleAion.    The  brothers  and  fitters  of  the  woioan  *Jl|!JSL^®""'* 
iboured  to  get  adminiftration  cum  teflamento  annexe.  The  plaintiff,  ^^^  J^,^  ^. 
who  was  brother  and  heir  to  Thomas  Dcnn^  fuggefting  that  the  will  vUedj  but  they 
was  revoked,  and  that  however  the  fpiritual  court  had  no  cogni-  cannoc  meddle 
Mnce  of  the  probate  of  wills  concerning  lands,  they  not  being  "^^  ■  ^«H  oi 
teftamcntary,  prayed  a  prohibition  ;  which  was  grantea:  for  when  ^IIJJ!!*'*'' 


triable  in  the  fpiritual  court ;  for  they  having  cognizance  of  the  6.  Co.  23.  b. 
principal  matter,  fhall  try  alfo  the  acceflbries.    And  it  was  faid  at  Cro.  jac.  346. 
the  bar,  that  they  in  the  fpiritual  court  will  deny  the  plea  of  tlie  re-  '•^^-  ^*»-  »«• 
vocation  of  a  will,  or  at  leaft  will  enforce  to  prove  it  bv  fuch  wit-  PajiScr^fio'^' 
neiles  as  arc  not  to  be  excepted againftin  their  law,  as  fervants,  or  saik.  5*51!^* 
kindred,  or  legataries,  and  yet  tbofe  witneOes  are  allowable  at  the  Hard.  jij. 
common  law  :  and  being  prayed  that  the  prohibition  might  be  >•  ^o^*  90- 
granted  to  extend  only  quoad  the  lands,  it  was  denied,   and  was  *•  ^*^-  ^'5- 
granted  generally  for  both  ;  for  when  it  is  one  entire  i^ill  of  lands  ^^Jj 
and  goods,  and  tne  allegation  is  to  revoke  it  entirely,  it  (hall  not  be  x.  Term  Repu 
disjoined  in  the  prohibition :  but  if  one  make  feveral  wills,  one  of  473* 
his  land,  another  of  his  goods,  and  revocation  is  alledged  of  both,  3'TennRqi,3. 
there  a  prohibition  Ihail  be  granted  for  the  one,  and  denied  for  the  ^'^* 
other. 


Brown  againft  Hancock.  '  Case  5. 

A  SSUMPSIT.    After  yerdift  for  the  plaintiff,  it  was  moved  in  In  ajpmftfis,  if 
**   arreft  of  judgment*  that  the  promiie  is  alledged  to  be  made  »^  "PP"/"  *>y  «>« 
beyond  the  time  limited  in  the  ftatute  of  21.  Jac,  i.  c.  16.  and  the  <!«i*««»<»  t»»« 
aaion  is  not  brought  withm  the  time  limited  thereby.  tiondid  nocarife 

All  the  Cowar  held,  that  if  it  appear  foby  the  plaintiff's  own  wtWn>;r#ari, 
Ihcwing,  that  the  adion  is  not  brought  vithin  the  time  limited  by  ^^ tomato-"" 
the  llatute,  the  plaintiff  cannot  maintain  his  adtion,  but  judgment  tained. 
{hall  be  given  againh  him ;  or  if  the  contra^  in  the  affumpjit  or  Hetky,  m. 
dtht  be  alledged  to  be  within  the  timt  limited  by  the  ftatute ;  and  i.  Vent.  191. 
upon  "  nondebet*^  or  "  non  affumpjit'*  pleaded,  it  appears  upon  the  «•  ^'*^*  '<>.'• 
evidence  {a)  that  the  ajfumppt  or  contraft  was  beyond  the  time  li-  '*  ^"'  ^*5» 
mited,  tlie  aftion  lies  not,  and  the  defendant  fhall'take  advantage  [^'gi.  5^4. 
thereof,  if  it  be  fpecially  found  by  the  jury  ;  for  the  ftatute  is  in  the  3.  Term  Rep. 
negative,  *'  that  helhall  no/ maintain  fuch  an  a£lion  but  within  tlie  124. 
^^  time  limited  by  the  ftatute:"  but  in'the  principal  cafe  it  appeared 
upon  the  view  of  the  record,  that  the  a£lion  was  Drought  within  the 
time  limited ;  and  therefore  it  was  adjudged  for  the  plaintiff.' 

(«)  5«/ofV«Bull.  K.P.  X48.  that  the  Atniie  in«(l  be  fUad»d,^Std vlJU  poO.  r6o. 

Homes 
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Caib  6.  Homes  againft  Savill. 

jfffiimfjit  upon  a  SSUMPSIT.  Whcfcas  ^ivcrs  reckonings  and  accompts  were 
'^luu^nLd  "^  between  the  plaintiff  and  defendant,  and  at  fuch  a  day,  year, 
n^fpccify  the  ^^^  placc,  they  injimul  computaverunt  for  all  debts,  reckonings,'  and 
particular  mat-  demands ;  and  the  defendant  upon  the  faid  accompt  was  found  to- 
itmvA  caofcs  be  the  fum  of  twenty  pounds  in  arrear  to  the  plaintiff;  in  confi- 
*^^^«i'*"  deration  whereof  he  promifcd  to  pay  to  the  plaintiff  the  faid  debt. 
iUt&e.  '3 1.      *^^'     '^^^^^  ^^^^  defendant  licit  fttfiui  requifitus  bad  not  paid,  per  qu$d 

aSiio  el  accr'eviU  t^c, 
S.C.Hed.io6. 

tij.  The  defendant  pleaded  non  ajfumpjit  \  and  it  was  found  againft 

Hob.  %%.  him  :  and  it  was  moved  in  arreft  of  judgment,  that  this  adion  is 

Fopb.177.  j^Qj  maintainable;  for  he  ought  to  have  fpecified  the  particular 

Palixi.'44i.'  matter  and  caufes,  viz.pro  mercimoniisvcnditisy  ovothcrwiic;  where* 

Yeiv.  70.  fore  he  Ihouid  have  an  accompt,  otlierwife  it  lies  not. 

Roll.  Rep.  106.  .  1 .  1     .    .  .    .  « 

j^6.  But  THE  WHOLE  Court  delivered  their  opinions  to  the  con- 

cro.  Jac.  <9.  trary,  that  forafmuch  as  the  accompt  may  be  tor  divers  caufes,  and 
»o7-  fcveral matters  and  things  may  be  included  and  comprifed  therein, 

^^?ffm  Rc^'  which  in  pede  compoti  is  reduced  to  a  fum  certain,  wherein  it  cer- 
^'  ern>  cp.  ^j^^jy  ^ppgarg  jj^  remains  and  ftands  indebted,  it  is  a  fufiicient 
X.  Term  Rep.  ground  to  maintain  the  adion,  without  exprefling  the  particulars 
479-  for  which  they  accomptcd :  for  proof  whereof  divers  precedents 

were  produced  where  fuch  adions  brought  have  been  adjudged 
good.     Whereupon  judgment  was  given^br  the  plaintiff. 


Ca»e  7.  Taylor  againft  Page. 

After  quU  com.    A  CCOMPT,  upon   receipt  of  divers  fums.      The  defendant 

^,Z'n^^!!l^^r..  pleaded    "  nunaues  /on  receiver ;"    and  found  againft    him  : 

t  ion  of  accompt         ,;•  i«i7  \    r  j«  t^iiii 

nothing  ftiaU  be  and,  bemg  adjudged  to  account  before  auditors,  he  pleaded,  that 

allowed  aa a  dir.  after  the  receipt,  and  before  the  aflion  brought,  he  had  put  him- 

charge  before      fdf  in  arbitrament  for  all  trefpaflcs,  debts,  accbunts,  and  aftions,  &c. 

roi^hrha^  b^  who  arbitrated,  that  he  ftiould  pay  ten  pounds  only  In  difchargc 

piwcted  wl^the    of  a"  trcfpaffcs,  debts,  accounts,  and  aftions  ;  which  he  paid  ac- 

aaion.  cordingly.  ' 

J*"*-  5*-  Whereupon  it  was  demurred : 

S.  C.Hetl.  114.  * 

i  m'^nV'*?  And  without  argument  adjudged  for  tlie  plaintiff?  fortius 
Cro.  Eiiz.  8  JO.  arbitrament  before  the  aft  ion  ought  to  have  been  pleaded  in  bar 
Strange,  680.  '  of  the  aftion;  which  being  omitted,  he  hath  loft  the  advantage 
3,  Wiif.  73.  for  thereof,  and  (hall  never  plead  it  before  the  auditors.  Whereupon 
what  may  be     it  was  adjudged  for  the  plaintiff.  Hdc  22,  Hen. 6. pL  ^S^    i^Edw,K. 

t.  Cm.  Dig.    ••  Accompt,"  (E.  -tr,  tz,  U  13  )  and  1.  Bac.  Abr.  »i.    Cowp.  7aS. 


AFTER 


Trinity  Term^ 

4.  Car.  t .    In  Serjeants-Ina  Hall, 

A  t     A 

MEETING  OF  THE  TWELVE  JUDGES. 

The  King's  BeKch.  .      The  Common  Pleas. 

Sir  Nicholas   Hyde,  Knt.  Chitf  SlY  Thomas  Richardfon,  Kta. 

Juftice.  aiefjuflke. 

S'ir]oYi\\  Dodcridgc,  Km.  v  S/VRichardHutton,^;//.  1 

S:r  William  Jones,  *>r/,    I  71,/tVo:  *''' Francis  Harvey,  JTw/.  J  y^^^y^,, 

•       f  5/V George Croke,  A/f/.    I*' ^ 

Sir  James  Whitlockf  Ay/r.  J  5/VHenry  YclVehon,  A:«/.  •» 

The  Exchequer. 
S/V  John  Walter,  Ktit.  Chief  Baron. 
%r  Edward  Bromley,  Knu 
Sir  John  Denham,  Knt. 


Sir  George  Vcrnoti,  Knt. 
Sir  Thomas  Trevor,  An/. 


isa 


The  Cafe  of  Hugh  Pine,  Efq.  Case  t. 

ttflLLi Am  COLLIER,  ahehding  ^l/r.  P/>^  at  his  hbufc  hi  Speaking  wor<» 
^^    the  country,  was  demanded  of  him.   Whether  he  had  fecn  jjl^^^^^^^'^j^^^^ 
the  king  at  Hipilon\  or  no  ?  Cellin-  ahfwered,  That  lie  had  fcert  the  king»Vperfont 
kin?  there.     Afr.  Pine  replied,  '•  Then  haft  thou  leen  as  unwife  a  imporung  pcr- 
"  king  as  ever  was,  and  fo  governed  as  never  king  was ;  for  he  iS  fonai  vice  or 
"  arricd  as  a  man  would  carty  a  'child  with  an  apple  ;  therefore  ^^"^^^  dc*ta,  is 
'*  I  and  divers  more  did  rcfufe  to  do  our  duties  to  him/'  pUomp7iS!g^ 

After  which  w^ords  fpoken,  JniUam  Colliery  mtcX\ng^'it\\ Richard  imagining  his 
OAlier  his  brother,  afked  him^  Whether  the  king  were  not  a  wife  Jcathjforwoidf 
king?  who  anfwered,  **  Yes,  he  was  a  wife  and  temperate  king.^*    k^g*"«t^cpt 

After  which,  at  another  timc^  Mon/zcur  Sabiza  being  at  Afr.  Pcw-*^  they  arc  rdative 
Ml  houfc,   at  Hinton^  Mr.  Pine  afed  Collier,  Whether  the  king  ^n^Xaft  pr 
>«astlicrev  or  no  ?  who  anfwercd,  that  he  heard  he  was.     Mr.  Pine  jcCgn  then  in 
rq>lied,  Thiat  he  could  havt  had  him  at  his  houie,  if  he  would,  as  agitation,  C4n- 
*tli  as  Mr.  Pawhtt.  not  of  ibcm- 

At  another  time  one  George  AlcrJey,  t  lockfmith,  being  at  Mr.  trMfon^Jt  ' 
P/m*s  houfe,  he  alked  htm,  •*  What  news?'*  whcrcunto  he  an-  amoun'tto  a 
fwcrcd,  That  he  heard  the  kirtg  was  at  Mr.  Pawlctt'%y  at  Hinton.  miJJtmtmnow 
Then  Mr.  Pine  faid,  *'  That  is  nothing  j  for  l  mi^ht  have  had  **"'>• 
"  him  at  my  houfe,  as  well  as  Mr.  Pawhtt^  for  he  is  to  l^e  carried  *'^^*'p^l, 
"  any  whither."   And  then  yl/r.  Pine  faid  aloud,  **  Before  God,  he  |", ",      '  ^' 
"  is  no  more  fit  to  be  king  than  Hickwri^ht.'^     This  Hickwright  3.  State  Trials, 
was  an  old  fimplc  fellow  who  was  then  Mr.  Pine's  flicpherd.  733- 

Thcfc  words  being  thus  proved  by  fVi/lum  Collier  and  George  ^oiJ*^'99-»<^»- 
Mcr'xify  all  the  Judges  were  commanded  to  alTemble  tlicmfclves,  to  i.  Hawk.  P.c* 
confidcr  and  refoive  what  offence  the  fpeaking  of  tliofc  words  were.    57.  93. 

X.  Ri.  Rep.  57. 
S«)k.  611.    4.Bi.Cum.  89. 

CRo.  CAR.  X  Whercupoa 
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Whereupon  Sir  Nicholas  Hydi,  Chief  Jufttce i^i'^tVm^i 
bench;  Sm  Thomas  Richardson,  Cblef  Juftice  of  the  com- 
mon picas;  Sir  John  Walter,  Chief  Barpn  of  thefxchcquerw 
Sir  William  Jones,  one  of  the  jufticcs  of  the  king's  bench ; 
Sir  Henry  Yelverton,  one  of  the  juftices  of  theicoramoa 
pleas  ;  Sir  Thomas  Trevor,  and  George  Vernon,  baronsof 
the  exchequer,  none  other  of  the  Judges  being  then  in  town,  met 
at  SfrJeantS'Inn,  in  Fleet-ftreet^  where  they  debated  the  cafe  amongft 
themfelves,  in  the  prefcnce  of  Sir  Robert  Heath,  the  attorney- 
general  ;  and  divers  precedents  were  then  produced,  vi%* 

The  Cafe  of  Juliana  Quick. 
Kanc. 

Anno  micifimo  primto  Hinrici  Sexii, 
Toaccufc  the  JULIANA ///a  WiLLiELMi  Qi'ICK,  et  alii  falft  prodltores  incog' 
king  of  having  J  ,j/^/  /;,  occulto  machinantes  mortem  regis^  fafc.  tradi^a  JuLlANA 
committed  ^^  qffinfu  WiLLlELMI,  et  aliorum  froditerum  ignotorunty  eidem  da^ 
mino  regiy  ut  full  equitani  in  via  adhefity  et  dixit  eidem  domino  re^i, 
"  Harry  or  Windsor,  ride  fobcrly,  thy  horl?  may  ftumble  and 
•*  brejk  thy  neck."  And  when  the  no6le  John  Beauchamp  then 
faid  to  her,  •*  To  whom  fpeakeft  thou  ?"  fhe  anfwered,  "  To  that 
•*  proud  boy  in  red,  riding  on  horfeback,"  pointing  with  her  hand 
to  the  faid  king.  And  further  calling  out  to  the  faid  king,  faid, 
"It  becometh  thee  better  to  ride  to  thy  uncle,  than  that  thy  uncle 
**  fhould  ride  to  thee  ;  thou  wilt  kill  him,  as  thou  haft  killed  thy 
*•  mother :  fend  to  thy  uik1c*s  wife,  whom  tliou  keepeft  from 
"  him.  Thou  art  a  fool,  a  known  fool  throughout  the  whole 
"  kingdom  of  England.**  She  had  pain  fort  et  dure  becaufe  Ihc 
would  not  plead  {a). 


murder  was 
formerly  high- 
trcafoB. 


«.  Inft.  14. 


(«)  A  prifoMr  ftanding  mute  In  bigb- 
trcafon  is  ifJofa&Q  attainted.  2.  Hale,  2S6. 
4.  Bl.  Com.  348.— And  in  felony  and  pi- 


racy fuch  obftinacy  amoantt  to  a  con?ic* 
tron,  hy  12.  Geo.  3.  c,  »o.  Set  a*  Haw[(. 
P.  C.  ch.  30.  8to.  edit. 


^ASt   |. 


Indi^lment  for 
aocufing  the 
ting  of  being 
«nequ4l  to  ihe 
duty  of  hii  of* 
^e,  and  ne. 
gle£ttng  the  in- 
cerdls  of  his 
Ria^doiki. 


Thomas  Kervcr's  Cafe. 
Berkshsre. 

In  the  twenty -Jirji  year  of  Hen.  6. 

'TTHOMAS  KERVER  indicliitur,  pro  co  quod  ipfe  proditorte  dixit 
•*  verba  fequentia^  *'  Woe  to  the  kingdom  wlicre  a  child  is  king." 
Et  Itcrum  dixity  **  It  had  been  better  for  the  kingdom  of  England 
<<  by  an  hundred  t/ioufand  pounds,  if  the  faid  king  had  been  dead 
"  twenty  years  before."  Et  itcrum^  **  It  had  been  better  for  the 
**  faid  kingdom  by  an  hundred  thousand  pounds,  if  the  faid  king 
«*  never  had  been  born."  And,  '*  That  the  Dauphin  ai France  waj 
"  in  jiquitain  and  Gafcoyn^  witli  a  great  power,  and  valiantly  fight- 
**  ing,  pofleffing  himtclf  of  the  land  of  the  king  of  England  In 
•'  Aquitain  and  Gafcoyn,  And  if  the  faid  king  were  but  of  as  much 
•*  humanity  as  the  Dijuphin^  who  is  of  his  age,  the  faid  king  migb 
**  quietly  and  peaceably  hold  and  enjoy  his  faid  lands.'*  To  tliij 
he  pleaded  not  guilty^  and  was  committed  to  the  conftable  of  th< 
Tower  oi  London  \  and  afterward  recommitted  XQJVallingfordCaftU 
— Ideo  nil  ultra  apparet. 

Johj 
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John  Clipfliam's  Cafe.  Casi  4, 

Sussex. 

In  the  tnntenty-ninth  year  of  Hen,  0. 
TOHANNES  CLIPSHAM  indi^awr,  pro  co  ^u^od  if^i  et  alii  dixe^  ItuCament  for 
J  runt,  qu(,d dom'mus  rex  mnfuil  depotejfutey  nee  fdentia^  ad regnum  J*>*°<5«***'  ^^ 
AsGiijE  gu/fernandumy  ct  qmd  mluermt  ulurius  ohedirt  regi,  nee  gu-  fu^^entkBow^ 
Lrnationi  fua^   infra  idem  regnum  ;  minantefque  inter  fe  veros  populos  i^i^  ftc 
dmlni  regis  de  comitalu  Yih^cxx.^  prif  eo  quod  ipji  noluerunt  re/if tere 
iflum  regem  dt  jufiitia  fua  infra  tundem  comitatum^  acjtmilktr  injurrex* 

The  Mirfields'  Cafe.  Cxii  s. 

Sussex* 

In  the  twenty 'ninth  year  of  Hen-^  6. 

TOHANNES  MIRFIELD  et  V/ILLIELMUS  MIRFIELD  /«-  indsamcnt  for 

J  diaantury  pro  eo  quod  dixervnt^   **  That  the  king  was  a  natural  j»y>nK  «hit  thf 

"  fool,  and  would  oftentimes  hold  a  ftafF  in  his  hand,  with  a  bird  t^S^l*  J^* 

*'  over  the  end,  playing  therewith  as  a  fool ;  and  that  another  king 

**maft  be  ordained  to  rule  the  land  ;  faying,  That  tlic  king  was 

**  not  a  perfon  able  to  rule  the  land."     Et  ulterius  dixerunty.  "  That 

"the  charter  that  the  king  made  at  the  firft  infurrcftionwasfalfc; 

*'  and  that  he  and  his  fello wftiip  would  arife  agai^ ;  and  when  they^ 

"  were  up,  they  would  not  leave  any  gentleman  alive  but  fuch  as 

"  they  lift.  Sec*   — Per  lndi£lam.  fejjion.  Sussex. 

Bretcnham's  Cafe,  Cai»  6. 

Norfolk. 

/*  the  thirty  firjl year  of  Hen,  6* 
Tl^ILLlELMUS  Wy^''£Y.^\\MA  generofuiindiElatur^proproii-  Indiament  foe 
tf^iis  verbtsy  viz.  quod  *'  Richardus  Dux  Ebokum  extra  ^^I^^^^^^l^^ 
"  ten  am  HiJJERNI.?:  infra  quindecem  dies  tunc  proximefcquentesn}€mret  {Jj^^^u  woold 
**  et  artnam  di^i  domini  regis  de  todem  retie  au ferrety  el  illud  fuper  ca--  feije  the  crown, 
"  ^t  ejufdem  ducis  infra  brevi  poni  ficerit'^ — NoTATUR  in  margine  »c, 
indhn amenta  fie i  trefpai  enormia^  contempt,  ct  alia  ojfence,    Tamen  in  in" 
di^iamenio  eft  •*  proditorie  loquebatur^  &c*** 

William  Aflnon's  Cafe.  Cah  ;. 

Suffolk* 

In  the  thirty  J.  rj}  year  ef  Hen,  6. 

TXTILLIELMUS  ASHTON   miles  inJ'/ilatury  pro  eo  quod  ipfe  et  Indiftmajt  for 
^    alii  proditorie  diverfas  billas  el  fcripturas  in  rythmis  et  talladis  b'»5*»-""^'>n  ^^ 
fallas  etfabricataSy  fuper  oftia  et  fencftras  diverforum  hominum  pofue-  '^ubl^^n^fonit 
nar/,  recitantes  in  eifdem^  quod dominus  rex^  per  confiiium  Due  is  SuF-  purportinic  tl^ai 
FOLCI*,  EpISCOPI  SaRUM,  EpISCOPI  CicESTRIA',  Domini  de    thcWnghadfold 
Say,  ^/  aliorum  de  concilio  domini  regis   cxiftent,  vendidit  regna  Ak-  «he  oa«»©ni  *c, 
CLIA  et  pRANCliE  ;  et  quod  Rex  Fr ANCiiE,  avunculus  regis^  reg^ 
^Jiretfnper  diSium  regem,  diccntes  et  fcr'ibentei  hac  omn^'a  et fingula. 
Etfimiliter  miferunt  literas  hominibus  deY^kt^c,  ad  inft4rgendum  erga 
rqemy  ad  adjuva?idum  DvCEM  Eborum,  f^t:,  ad guerram  levayijum. 
Per  indi^amentum  Sujl  anno  ^i.  H.  6. 

I  2  John 
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InAlStmtnt  for 
fa>ing  rhar  the 
king  and  hit 
privy  council 
vrere  falfe,  &c. 


Case 


IadiAfflen(  for 
faying  a  king  dt 
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rightful  king, 
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Indi^lmeot  for 
making  and 
publifhlng  cer- 
tain articIeS|ftc» 
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John  Gayle's  Cafe. 
Essex. 

In  the  thirty -f§urtb*ytar  of  Hen.  Sexti. 

JOHANNES  GAYLE  indiSfatur^  pro  eo  quodipfeet  ALII  dixexunt^ 
quod  **  di£ius  rexy  et  omnes  dvnini  fui  circa  perpnam  fuam^  et  con* 
^^  ctlium  fuvmyfalftjunt  ^  tt  quod  ipji  petitioms  juai^  in  ultimo parlia- 
"  mento  diSti  regis,  apudW  est  MO  U  a  STER IV  M  tentum^  per  ipfos  et  to- 
**  tarn  communitatem  KAKCl.li  petitionat,  (itc.  invitis  dentibus  diifi  regis 
"  habere  valuer unt:  et  quodnon  licet  epifcopis  di^i  regni  ullam  poteflatemy 
**  nee  aliquam  congregationem  pobuli  erga  ipfos  adperturbandum  de  bonis 
** propofitisfuis perimplendis,  ajfemblarey  nee  retimre,  ^odque prejbyttri 
^'  totius  Angli  .c  nulla  bona  nee  catal/a,  prater  cntbedrum  et  candelabrum, 
*'  ad  infpiciendum  fuper  libros  fuos  habere nt  et  poj^erent .  Ac  quod  J  0  - 
^^  HANNEsMoRTlMER,  alias QADE,efivivens  ;  etquad ip/e  ejfeteorum 
**  capitalis  capitaneusin  omnibus  propofitisfuis  perimplend,  credentes,  etdi- 
**  centeSy  quod  ipfi  effent  infra  tres  dicsquinque  miliia  bominum  armatotu/ti : 
**  etfimiliter  guerram  erga  regem  Itoarent.^  '^Habuerunt  chartam  alloca^ 
tioHis  eodent  Termno. 

Oliver  Germaine's  Cafe. 
Wiltshire. 

In  the  fecond  jear  of  Edtv*  4. 

OLIVERUS  GERMAINE,  taylor,  et  olii  falfiproditoresy  mochi^ 
nantes  et  proponentes  quomodo  regem  EdvaRDum,  {*fc.  deflrmre 
potuerunt  i  /T  Henricum  Sextum,  nuper  DE  Facto,  et  >ion  df 
JURE,  regem  AnglijE,  inimicum  regis  ANGLiiE,  authoritate  parlia- 
menti  reputat*  et  approbate  infra  regnum  Ancli^E,  extra  regnum 
ScOTI-E  riducere,  et  rtgem  Edvardum  dcponere,  l^c.  mortem  regis 
compaffir,  Vc.  credentes  et  dicentes  inter  fi,  in  prophefiisy  utfalfi  here- 
ticiy  quod  dominus  HzHKlcvSy  nuper  rex,  infra  breve  effet  eorum  rex  in 
regno  AlfCLlMjicut  priusy  et  coronom  fuam  in  eodem  regno  baberet  et  re- 
tinerety  dicentes  bac  omnia  ea  intentioney  quod  veri  pofuli  domini  regis 
cordialem  amorem  ^Ar/riiA/r^w/.— Judgment,  to  be  hanged^  drawn,  and 
quartered 0 

William  Belmyn*s  Cafe. 
Norfolk. 

^nno  nono  Edvardi  ^arti^ 
"trrlLLIELMUS  BELMYN,  de  Norv,icoy  mercer,  indi^atur, 
^^  quod  cum  Robertus  de  Ryddefdale,  a  diuturno  tempore  propo- 
mnsjlaium  et  dignitatem  regis  Edv  akdi  QuArtj,  (^c.  adnibilLire^ 
fcftf.  et  ipfum  rtgem  per  guerram,  ^c.  de  regali^  bfc,  privare,  i^c, 
inter  alias  falfas  proditiones,  ^c.  diherfos  articulcs  proditorum^  l^cfa- 
bricavit,  publicavit,  et  prcclamavit.  Et  quod preediSius  Will ielmus 
quandam  fiedulam  tenor  em  pradiSforum  artieulorum  continent,  apud  N* 
Iffc,  monfiravit  et  publicavit^  et  eofdem  articulos  pro  bonis  articulis,  et 
communi  utilitate  regni  expedientes  affirmavit^  et  quamplures  perfinas  ad 
ipfos  articulos  manutenendum  et  approbandum  excitavIt*'^N OT  Af  Non 
dUhur  PRODITORIE  in  eodem  indi^amento^ 


The 
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Cqllingbourn's  Cafe-  ^^**  ^4- 

London. 
Hilar,  an.  fectm.  Ricanii  T^tii. 

TI71LL1ELMUS  COLLINGBOURN,  nuper  it  Lvdyard,  in  Indlftmem  for 
^^  cmitatu  Wilts,  atmigerj  et  alii  falji  prod  tons ^  mortem  regis  ^^^^^^  ^^' 
(tfn^e&io»em  regfti  proditorie  ifnaginaverunt  tt  compajji  fuerunt  :  et  ^^^X\\th 
odtiiud  ptrimpUndum^  excitaverunt^  &r.  quendam  Tho.  Yate  ei  of--  aander  againft 
fcrendo  i&o  libreu  adpartis  tremfmarinas  cxire\  ad  loquendum  ibidem  cum  the  king «nd  hit 
H£NRlco  nuncupantefe  comlt.  Richmukdi^,  ttaliisybfe.  proditorie  jpwmntnu 
tttinff.  per  parhamentum^  Vc.  ad  dieendum^  quod  ipfi  cum  emni  potef^ 
tite^  Vc,  revenirent  in  Ancliam  ciirafefium  San£fi  Luc  A  E^fangir 
liJUe^  it  totum  integrum  redditum  totius  regni  AnCLIA,  de  Terjnino 
Senffi  A£ebaelisj  i^c>  in  eorum  relevamen  iaberent.  Et  ulteriui^  ad  de- 
mnfirandum  eis,  quod  per  concilium  ipjius  WiLLlELMi  Colcing- 
90URN,  /  i/i^ir/c#m#/ RiCHMUNDiJE,  et  alii,  (sTt.  ad  terram  As- 
CUM,  apud  Pools,  in  comitatu  Dorcestrije,  arrivare  voluerwtt^ 
iffi  WiLLiELMUs  Cqllingbourn  //  alii  proditonSf  iis  ajjociando 
cmmotionem  p^puli  ipjius  regis,  infurreSiionem  et  guerram  erga  ipfum 
Tigm  interim  levare  caufarent  \  et  partem  ipfirum  Jalforum  proeU" 
tnum  contra  regem  in  omnibus  accip&ent ;  //  omma  mfra  regnum 
ANCLiiB  ad  eorum  difpofttionem  ejhit.  Et  ultenusy  ad  dicendum 
H  demonfirandttm  dsQis  proditoribus,  Vc»  ad  deftinandum  ToHAN* 
NEM  Cheyney  ufque  ad  regem  pRANCiie,  ad  demonjhrandum  fibi^ 
^y  ambaj/tatores  Jui  in  Angliam  a  diSio  rege  Franci  A  venicntes 
itfraudari  debcant  \  et  quod  rex  Angli/e  nullum  promijfum  eis  cufiodiret^ 
jidfilummodo  ad  depcnendumfeu  ad  rejpe€iuandum guerram  inter  dominum 
rtgon  tempore  byemali,  eo  quod  in  principio  temporis  ajlivalis  Anglica 
feUftas  in  omnibus  freparari  pojpt  ad  bellum  di&o  domino  regi  Fr ANCIJK 
frabendum,  &  eundem  regem  U  terramfuam  adiunc  finaliter  dejlruendo. 
Etulteriits  ad  advifandum  ipfum  regem  Francije  adauxtlium  diSforum 
frtdilorum  pccuniis^  {^c,  ut  ipfe  iter  regis  Angli  A  ufyue  terram  Fran- 
CIJE  impedire proponct.  Etfc  preedi^usWttLlELMVS  CoLLIKGBOURtf 
&  aiiihterunt  proditorie  adharentes,  is^c,  Et  quod  pradiSlus  WiLLlEL- 
Mus  CoLLiNGBOURN,  et  alii  falji  proditores,  Deum  pra  oeulis^  (fc.  i 
iiuturno  tempore  intendens  per  covinam  ajfenfum  et  voluntatem  diverforum 
o&orum  proditorum  eifdem  proditoribus  adharentium,  bfe.  efjfociaverunt^ 
ft  mortem  regis  per  guerram,  commotionem^  et  difcordiam  inter  regem  et 
UgMifuos  infra  regnum  Ancli  JE  levandum^  compnji fuerunt,  bfc.  Ei 
odilludperimplendum,  pradi£fusWlLtlt.LMvkCohLlliGBOVKVf  etaiii^ 
diver  fas  billas  etfcrifturas  in  rythmis  et  ba/iadis  de  murmur ationibus,  fi^ 
Hiienibus,  et  loquelts,  et  proditoriis  excitationibus^  false  et  proditori)  fe^ 
cniint,fcripferunt,  et  fabricaverunt,  et  illas  per  ipfosfc  faffas,  fcriptas^ 
(tfabricatas,  die,  isfc.fuperdiverfa  cftia  ecclejiet  cathedratisfanOi  Pauls, 
London,  proditorie  pofutrunt,  et  public}  ibidem  fixerunt,  ad  mevenduni 
et  (xcitandum  ligeos  regis  billas  etjcripturas  illas  legentes  et  intelligentetf 
cmmotionem  et  guerram  erga  ipfum  regem  facere  et  levare,  contra  ligeamia 
fnaJebitum,  et  finalem  diftruGionem  regis,  et  fubverftonem  regni,  i^c^"^ 
Judgment^  tobebangedj  draum^  and  quartered* 
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Boi»tT'»     etpem  interfion  propojuit.    Et  ad  illudfalfum  tufanium  prop^fttum  fuum 

^>»*'       finaliter  perimpUndum^  pradiSlus  Thomas  BuRDfiT  diverfas  biUas  et 

Jcripturas  in  rythmis  tt  balladis  de  murmuratiofiibus  feditionibus  et  prodi-- 

toriis  iX€itationibus^  failas  et  fabricatas  afud  HoLBORN,  et  viUam 

Vf^s  JWLov A^TtKli  praiiit.falfo  et  prtditarie difperjity  pryecity  etjs- 

tmnavit  diitojiexto  de  Martii,  ac  quinu  eifexto  diebus  Mdi^  di&9  ann€ 

8«e  3.  vol.         decimo  feptimoj  ad  intentUnem  fuod  pcpuii  domini  regis  cordiaUm  am§rem 

Mttine*a  Hift.     ^b  ipj^  rege  ntraberent  ac  ipfum  relinquerent,  ac  erga  ipfitm  regent  infur^ 

£05.  p.  173.     gerent^  et  guerram  erga  ipfiun  regem  levarentj  infimaUm  deftru^Unem  ipfo^ 

rum  regis  ac  d^miai  principis^  et  C9ntra  ligeanciam  fuum^  necnon  centra  la^ 

r$nam  it  dignitatem  ipjius  regis.^  udgm^nt,  to  he  banged^  dravtm^  and 

fuartered* 

Casi  12.  The  Cafe  of  John  Alkerter, 

Kanc. 

Aatto  decimo  oda*vo  Ed'uardi  ^arti, 

Indiament  for     IQHANNES  ALKERTER,  yeoman^  nuper  ferviens  RiCHARDi 

raying  that  Ed»  J   ^gmitis  Warwici  bt  Sarum,  a  diuturn9  tempore  proponent Jiatum 

ward  the  fourth  ^^^-^  pcjorare  et  de  rt^imine^  i^c,  quantum  in  fe  fuit  pr editor ie  ;  per  di^ 

Seath  of  the       I'^i  verba  nefanda^  et  alia  didlafua  venemja^  de  divirfis  murmurationi' 

dukeofCia*      bus  feditionibus  proditerum  excitationibus  faSfis  et  fabricatis^  a  gubema- 

nnc^  ftc*         tione  privare,  bfc.   ad  intcntionem  quod  populi  ejufdem  regis  cordiaiatn 

amorem  rctruhercnt^  per  difcordium  inter  regem  et  populumfuutn  mtran-' 

dumy  proditorie  rf/>iV  Willi  ELMO  Pend,  Willielmo  Fowlb, // 

Sampsoni  UAhK^fubhac forma,  viz.  ^i/oi/ Willielmus  Pend  ^/ 

Johannes   Alk^RTER    olim  fervicntes  diSli    Richardi   comitis 

V/ AKVflcifuerunty  et  nuncquod idemcomes diem  fuum elanfit  extnmum  ; 

it  hoc  non  objlante  trfra  breve  haberent  comittm  OxoKliB  (qui  fuperjies 

efl)  infra  hoc  regnum  Angli^v,  qui  infuturo  parcellam  hujus  patria gu- 

bt'rnet\  effirmandoque  ulterius  verba  fua  rWiHiriGALFRlDoPEKE,  quod 

EdvaRDUs  quern  V9s  vocatis  regem  ht^cmt/atfo fuit^  i^c. ;  dicertda^ 

'  quoi  idem  Eovardus  per  fubtilem  artem  fuani  eundem  gomitem 

W  A  H  w  I  c  I  inierftcit    et  murdravit^  ac  fratrcm  fuum,  nuper  Due  E  M 

CtARENCliE,  ad  mortem  fimili  modotraxity  non  babens  caufas  nee  ali- 

quam  veritatem  \  et  dicendo,   quod  quicunquc  inheritabilis  fit  dtrcQe  poji 

mwtem  n.uturalem  Henr  ici  Sexti  {nunc  defaSioy  et  non  dejure^  regis 

Akglije),  adccronam  AsctiJEille  iantummodojineret etjuushomo  ef/it. 

Et  multa  alia  bujifmodi  verba  proditorie  AW/.— Utl  AC  AT  US  FUIT, 

prout  patet  pir  rotul.fejjion^  Kanc.  anno  i8.  Ed.  4. 

Cah  13.  Thomas  Hever's  Cafe. 

Kanci^. 

jSnmo  decimo  oSan/o  Ed*vard:  ^arti, 
Indiament  for    H^HOMAS  HEVER  indl£t,.turj  pro  eo  quod  proditorie  dlxit^  ^^^ued 
faying  that  the      1    *  i  ultimum  parii amen  turn  drmini  rcgis^  flf^fcrfW^STMONAsTERiUM 
parlumMitwere  ,4  fff^fum^  maiis  fimplex  et  infuffciem  fiat  quam  unquam  entea.**    Et  ul- 
more  into  any  .         ,1  /i\      1  ,      »  ../■•.  r  •  >•  *^  » 

fonrer  parlia-    terius^    **  ^od  dgmtnus  rex  propofutt   moram  fuam   tnfra  comttatum 

■cm,  &€•  *•  KANCliE  trabereet  amorem  ligcorum  fuorum  ibidem  habere ^  quia  amo* 
••  rem  cordtalcm  infra  eandem  civitatem  non  habuity  nee  infuturo  babibit : 
"  et  qu9d  fi  epifcopus  Bathoniensis  morietur,  quod  tunc  immediate 
«*  Thomas  arcbiepifcopm  Cantuarirnsis  et  cardinalis  AKOtiis 
*^  caput  fu urn  amitteret  "  Et  multa  diverfimida  verba  troditoria  derege 
quim  aha  verba  malitiofa  de  domin'ts  fuis^  tarn  fpirituahbm  quam  tempo- 
ra//*iix.— UtlagATUS,  prout patit  per  rotul.fefftonis. 

Collirigbouni's 
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/«/■/,  //  dicebat  bac  verba  AvGLic ANA,  **  I  marvel  greatly  that  the    Ma«c»  antf 
**  indiflmcntagainft  the  lord  marquis  was  fo  fecretly  handled,  and  Caiew'sCmi^ 
^  to  what  purpofe  ?  for  the  like  was  never  feen." — Per  bagam  fcf^ 
fMistcni.  coramlhOM.  Audley,  cancellar.  et  aUqs^  30.  Hen.  8. 

The  Cafe  of  John  Rugg.  c^"  '«•     • 

B£RK:5HIR£f 
/«  ibe  tbirty-firft  Year  tf  Henry  8. 
JOHN  RUGG,  chhalery  for  thcfe  words,    «*  The  king's  high-  Indtamentfor 
J  *'  ncfs  cannot  be  fupreme  head  of  tlic  church  of  Englandhy  God'^  k!ng'i  fow«. 
"  law."     Hugo,  abbot  of  Readings  fuferinde  dixit,  "  What  did  you  macy. 
J*  for  faving  your  ^onfcience  when  you  were  fworn  to  take  the 
♦*king  for  lupremc  head?"     £t  fuperinde  pradi^us  JoH,  Rugg 
£xit,  ^'  I  added  this  condition  \\\  my  mind,  to  take  him  for  fu- 
f*  preme  he^d  in  temporal  things,  but  not  in  foiritual  things,"— « 
fer'mditiam.  Mich^  31.  Hen.  %,. 

The  Cafe  of  Robert  Rumwick.  Cah  19, 

Kent, 

In  tbe  thirty-firfi  Tear  of  Henry  8. 
D  OBERTUS  RUMWICK  Indinatur,  ^od  am  divtrji  fuerunt  Ind'tament  for 
*^  conudentes  ft  compotantes^  ^c.  Thomas  Brook,  tenens  quendam  ^*y'"5  ^  ^^^ 
ciphum  cervifia  impUtum,  lie.  dixit,  "  God  fave  the  king  I  here  is  ^^  >>«h»nt««- 
"good  ale.**     Ad  quod  pradiefusViO-R^KTVlz  dixit  proditorie,    i^c. 
d(fideran$  mortem  regis,  fsc,  •*  God  fave  the  cup  of  good  ale  !  for 
**  King  Henry  fliall  be  hanged  when  twenty  others  fhall  be 
"  favcd."     Qii  pre^dieius  Thomas  dixit,  "  Knowcft  thou  what 
**thou  fayeft?"     Pr^diflus  P^obertus   iterum   dixit   ut   fupra. 
**God,  &c." 

The  Cafe  of  Lionel  Haughton.  ca$i  20. 

Leicester. 

Ail(M  tricefimo  tertio  Henrtei  O^an/h 
f  lONELLUS  HAUGHTON, ««^rr  ^/Ormesk|rk,  in  comhat.  H«oghion'f 
"  Lancastri^^,  taylor,  pro  verbis^  viz.  being  (hooting  at  the  ^"^ 
butts,  faid,  **  I  would  the  king's  body  had  been  there  as  the  arrow 
"  did  light ;"  AND,    "  By  the  mafs  1  would  it  had  been  in  his 
"  his  bwly." — Per  indi£iament.  Aftch.  33.  H.% 

The  Cafe  of  Edward  Peacham.  Cam  »«. 

pDWARD  PEACHAM  was  indifted  of  treafon  for  divers  trca-  Pctcham'sCafc 
^  fonable  paffages  in  a  fcrmon  which  was  never  preached,  or  in-  See  Fofter't 
tended  to  be  preached,  but  only  fet  down  in  writings,  and  found  Crown  Law, 
in  his  ftudy :  he  was  tried  and  found  guilty,   but  not  executed. —  ^'  '99»  ^^^ 
Note,  That  many  of  the  Judges  were  of  opinion,  that  it  was  not  ^  '*  ?"*'*^* 
M-on.  •  .  Ca«h:4o^*' 

4*  Bl.  Com.  8». 

Challercomb -s  Cafe.  Caie  12. 

UENRY  CHALLERCOMB  was  alfo  indided  of  tfcafon  for  chaiicrcomb't 
♦  *  words,  and  was  found  guilty,  and  executed.  Cafc. 

The 
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^^»  *^  The  Cafe  of  John  Williams. 

wmUms'sCiff.  JOHN  WILLIAMS  was  alfo  indiftcd,  found  guilty,  andcxc* 
^RoHRcl'g  .  J  cutcd,  for  writing  a  treafonablc  book,  called  Balaam's  Ass. 

1.  Hale,uS> 

*'^'  UPON  confidcration  of  all  which  precedents,  and  of  the  ftatutet 

of  treafon,  it  was  refolved  by  all  the  Judges  before-named,  and 
fo  certified  to  his  majefty,  that  the  fpcaking  of  the  words  before* 
pientioned,  though  they  were  as  wicked  as  might  be,  were  not  treafon. 

TreafoniBufthe  For/THEY  RESOLVED,  that  unlefs  it  were  by  fome  particular 
byibmcpar^icu-  ftatute,  no  words  wiU  be  treafon  ;  for  tlicre  is  no  treaion  at  this 
•n  hidiamcD't**  ^*y  ^"^  ^y  ^'^^  fta^^^c  25.  Edw.  3.  c.  2.  for  imagining  the  death  of  the 
muft  charge  the  l^'^gy  &^'  ^^^  ^he  indidment  muft  be  framed  upon  one  of  the 
cfience  in  the  points  in  that  ftatute :  and  the  words  fpoken  here  can  be  but  evi- 
very  words  of  dtnce  to  difcover  the  corrupt  heart  of  him  that  fpake  them ;  but  of 
the  ftatute.  themfelves  they  are  aot  treafon,  neither  can  any  indiAment  be 
i.  Inn.  5.  %%,  framed  upon  them. 

|.  MAr,  c«p.  f  • 

4.  Bl.  Com,  80.  To  charge  the  king  with  a  perfonal  vice,  as  to  fay  of  him,  ^*  That 
*'  he  is  the  greateft  whoremonger  or  drunkard  in  the  kingdom,'* 
is  no  treafon ;  as  Yelverton  faid  it  was  held  by  the  Judges,  upon 
4ebate  gf  Peqcbam^s  Cafi^ 


Michaelmas 
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4.  Car.  I.    In  the  King's  Bench. 
5/>  Nicholas  Hyde,  Knt.  Chief  Juftice. 

Sir  William  Jones,  Knt.  1 

Sir  James  Whitlock,  Knt.  >  Jujiices. 

Sir  George  Croke,  Knt.  j 

Sir  Robert  Heath,  Knt.  Attorney  General.       ^ 
Sir  Richard  Sheldon,  Knt.  Solicitor  General.     ^ 


Memorandum.  Cai«  i« 

IN  this  vacation,  wz.  upon  the  eleventh  day  of  September^  anno  Thedatthof   ^ 
domini  i628>  SiR  John  Doderidce,  one  ofthe  juftices  of  the  Doo«»ioo«, 
king*s  bench,  died  at  his  houfe  in  Ef^ham,  in  the  county  of  JJ^^^^^*^ 
Surrey  \  a  man  of  great  knowledge,  as  well  in  the  common  law  as  JJ^^^^^j^'J^* 
in  other  hamane  fcienccs»  and  divinity.  mon  piewto  tht 

king'i  bench.   Ante,  4.    Co.  Pref.  4* 

After  whofe  death,  becaufe  there  were  five  judges  in  the  common  H*  jwftioe  of 
picas,  whereof  myfclf  was  the  fourth,  whereas  ufually  there  were  {J|*"^^'?' 
but  four  in  tlie  faid  court,  and  as  many  in  the  king  s  bench,  the  ^^^^^  ^^  " 
king,  intending  to  reduce  thofe  courts  to  their  ufual  courfc,  upon  i,\,^'ii»,ci,  iht 
tlicthrcc-and-twentietli  day  ofthe  hid  September  (having  had  com-  office  o?joftice 
munication  withCoVENTRY,  I'^'^^Jf^^^fr  of  the  great  fcal),  nomi-  oftherommon 
lUtcd  me  to  be  one  of  tlie  juftices  of  the  king's  bencbt  and  figned  J^^^!^!^!^ 
a  warrant  tlie  fame  day  for  my  patent  to  be  juftice  there;  and  the  patent  or 
another  warrant  reciting  ray  iirft  patent  of  juftice  ofthe  common  promotion,  with. 
picas,  and  determining  his  plcafure  concerning  that  place  (faving  ovt  any  patent 
ai!  wages  and  funis,  &c.      And  the  patent  of  juftice  of  the  king's  ^JT^^' 
bench  was  fcaled  upon  the  ninth  day  of  O^ober^  £nd  bare  date  the  . 
fame  day ;  and  the  patent  of  revocation  of  my  place  of  juftice  ofthe  i^^.^^pUo. 
common  pleas  was  fcaled  upon  the  tenth  day  of  Oefober^  and  both  4.lnft.  100.3x0. 
patents  were  delivered  to  me  upon  the  eleventh  day  of  that  month,  Dyer,  159. 197. 
at  I'uch  time  as  1  was  fworn  juftice  of  the  king's  bench,  .  1^%^T^^ 

And  a  queftion  was  then, moved  about  my  antiquity,  I  having  Ajucic^cwhoit 
one  juftice  in  the  common  pleas,  viz.  Justice  Yelverton,  and  tranjUudUom; 
two  ofthe  barons  in  the  exchequer,  vi^.  Trevor  and  Vernon,  ^JJ^^'Vhh 
m^puifnesy  and  had  not  a  claufc  of  faving  fupcriority,  precedency,  *„t  bdn/Irl// 
and  antiquity,  as  was  in  the  fecond  patent  of  Justice  Nichols  cbargtdiromiAt 
(he  being  firft  one  of  the  judges  in  the  common  picas ;  and  having  a  former  office, 
patent  to  difcharge  him  from  that  place,  was  then  made  the  prince's  ^°?  notlofc  hU 
chancellor,  and  two  days  after  juftice  of  the  king's  bench,  with{j;^^^-'';^^., 
an  cxprefs  exception  and  allowance  t^  be  chancellor  to  the  prince,  no>viiif  ciaufi 
and  faving  his  precedency  and  feniority) .   But  all  the  Justices,  in  the  patent, 
affcmbled  at  tnc  Lord  Keeper's  houle,  agreed*  that  I  needed  not  Dyer,  %^. 
i'uch  a  faving  ;  for  my  pj^tent  continued  until  the  time  1  was  judge 
of  the  king's  bench,   and  I  never  ceafed  to  be  a  judge,  but  was 
tranflatcd  only ;  and  the  juftices  conceived  the  patent  of  revoca- 
tion of  my  juftice  place  in  thecommonpieas  was  uccdlcfs,  becaufe, 

by 
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MsMoiAx.    by  making  me  juftice  in  the  king's  bench,  my  former  patent  was 

***^'        in  Ia*v  determined  (  j),  according  to  the  cafe  Dyer^  159  ;  yet,  for 

better  fccurity,  tliere  was  one  made  according  to  the  precedent  of 

Justice  Jones's  patent,  when  he  was  removed  out  of  thccommon 

pleas  to  be  judge  in  tlie  king's  bench. 

(tf)  By  tht  grant  of  an   office  to  one  fjoft.  138.600,     i.Sid.  33S.      i.Hen.7. 

who  holds  an  olUce  mcompatible  with  it,  the  pl^  10.     Cro.  Eliz.  76.  and  fee  the  cafe  of 

frftofic*  is  void.  4.  Inft.  ico.  310.   Dyer,  Milward  tf.  Thatcher,  a.  Term  Rep.  Si. 
197.     I.  Sid.  305,      Jones,  295.       Vidt 


'     Cash. 

How  a  prifoner 


Cufack*s  Cafe. 


inthccuitody  ^USACK  Wag  condemned  in  the  flierifPs  court  in  London  for 

ofthcmarflial  V-i  j^j^j^  and  taken  in  execution:  afterwards,  by  a  Aaifflj  f(?r/«j, 

cxecuti<in**wt"  "P<>"  ^"'^  '"  ^he  king's  bench,  the  faid  execution  with  other  caufes 

of  flKriff'5  were  returned ;  whereupon  he  was  committed  to  the  marfhal  inexe- 

court,  (hall  be  cution  for  that  debt,  and  other  his  executions  in  the  king's  bench. 

mfchar8«L  ^j^j  „q^  ajj  ^^c  executions  in  the  king's  bench  were  difchargcd ; 
and  the  judgment  in  London  reverfed,  by  a  writ  of  error  in  THE 

HUSTINGS. 

The  queftion  was.  How  he  Ihould  be  difcharged  of  this  execu- 
tion ?  for  this  Court  hath  no  record  of  the  execution,  but  by  the 
return  of  the  habeas  corpus  :  and  of  the  reverfal  of  that  judgment 
they  have  not  any  record,  but  what  is  only  furmifed  ;  aiuf  they 
may  not  award  a  certiorari  to  London^  for  they  there  will  not  re- 

(«)  s^  «m/#     turn  it  («). 

f^Mod.^no  Whereupon  it  was  advifed»  that  all  matters  here  concerning 

e.  MiHi/i46.  tliat  execution  being  difcharged,  he  might  be  remitted  to  London 
Hard.  401.  fpr  that  caufe,  and  there  be  difcharged.  Ftd^  29.  Edw,  3.  pL  47. 
1.  Keh.  2511.      ^^8^  £^^.^  J,  ^/,  22,     39.  Hen.  6;//.  44.  f^  45.     X>jrrr,  152.  187. 

I.  Burr.  386.      I.  Bl.  Rep.  230.     4-  Com.  Dig.  197.    2.  Hiwk.  ?,  C.  407. 

^^"  3-  .   Geery  againft  Reafon. 

The  words,  /^OVENANT,  The  plaintiff  declares.  That  by  articles  in- 
<*^'rj^''^"''  dented,  lhewn,&c. />/««««  dominiibz^,  he  demifedto  thedefen- 

"  agreed,  &c."  ^^^^  certain  rooms  in  Bcar^AlUy  until  Midfummer  1626,  rendering 

fnakeawWiifM,  the  fum  of6I.  1 3s.  4d.  rent,  ^*  provided,  and  upon  condition, 

and  not  a  wut*  **  that  the  faid  Reafon  (h^ll  gather  the  rents  of  otlier  the  plaintiff*s 

»««/.  if  tenements  in  Bcar-AlUy^  referved  quarterly  and  mentioned  in  a 

f .  Roll.  Abr.  "  fchedule,  and  pay  the  fame  within  twenty  days  after  every  quar- 
410.  tig.  «« tcr-day  :  and  it  is  agreed,  that  the  faid  Reafon  fliall  retain  the  reft 
Cn>  ^Eiiz*°2  zi  *'  of  the  benefit  to  be  made  of  the  faid  rooms,  over  and  above  the 
3S5.  *^*  ^^  ^^'f*  .^^  pounds  thirteen  Ihillings  and  fourpence^^r  annum^  for  his 
10.  Co  42.  "  pains  in  gatliering  up  the  faid  rents  :"  and  fhews,  that  the  rents 
^.Co.  71.  were  mentioned  in  the  fphedule,  and  amounted  to  190I.  per  annum  ; 
Dyer,  3^.  j^j^j  ^j^^^^  ^j^^  defendant  had  not  paid  the  faid  rents  :  but  he  did  not 
2!  Com.  Dul  ^^^  ^^^^  ^^^^  defendant  had  gathered  them. 

43^-  The  defendant  thereupon  demurred :  for  it  feemeth  that  here  is 

CoilJ  f^ro  ^^^  ^"^  covenant  to  gather  or  pay  the  rents,  but  a  forfeiture  of 

Poogi.  2;?765  *^'^  ^^^'^^  '^'^^  ^^  *^^^  gatlicr,  and  pay  them  being  gathered ;  and  if 

'    ' '  he  doth  not  pay  them,  being  gatheredjj  an  account  lies. 

GfRMlNE, 
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Germins,  for  the  plaintiff,  infiAci  nrucb,  that  thcfc  words,  Pro-       ^"*j 
videJ^  isfc.  in  the  indenture  fhall  make  a  covenant.  kTiuoii* 

But  ALL  THE  Justices  conceived  it  is  not  a  covenant^  but 
merely  a  condition  annexed  to  the  eftate,  which  determines  it  by  not 
collcfting  and  paying  the  rent;  and  it  is  not  to  be  intended  tliat 
it  fliould  be  a  covenant  to  inforcc  him  to  gather  and  pay  tliem 
vhere  peradvcnturc  he  cannot  colled  them :  and  thereupon,  with- 
out aigument,  it  was  adjudged  for  the  defendant. 

Chamberlaine  againft  Turner.  CA«t4. 

P  JECTMENT  for  an  houfe  called  The  White  Swan,  in  Old-  a  dev.fc  of  a 
^  finely  \n  London.  ^^l'^^^^^ 

Afpecial  verdift  wasfound,That  Henry Metcalfwz^  feifed  in  fee  of  a  fee  fimpie  by 
the  faid  houfe,  and  of  a  garden  thereto  appertaining,  and  held  it  force  of  the 
in  focagc,  and  made  his  will  in  this  manner,  which  is  found  vtr-  ^'^^*  ^^  f*^' 
htim  :  **  1  dcvifc  all  my  fee-fimple  lands,  goods,  and  tenements,  CSan'dkie 
**to  Hinry  Metcalfe  my  fon,  and  the  heirs  males  of  his  body,  and  the  icft;itor  had 
*' for  default  of  fuch  iflTue,  remainder  to  his  right  heirs;"  and  before  dcvifcd 
made  him  executor,  and  appointed  that  he  fhould  pav  his  debts  *"  ^^^  ^«=- 
outof  his  goods  and  lands.     And  «  I  devife  the  houfe  or  tene-  f^^^^^Jlemcnts 
•^ment  wherein  William  Nicholls  dwelleth,   called  Tke  White  Poft.  ^00. 
"  SwAK,  in  Old'Jlreet^  to  Henry  Gallant^  my  daughter's  fon,    for  ,.  ^   .^^ 
^  ever."   And  the  jury  found,  that  the  faid  tVilliam  Nicho/ls,  at  the  i^^/  •'°""' 
time  of  the  faid  will  making,  and  of  the  teftator's  death,  inhabited  Co.  Ut.  9. 
and  occupied  the  entry  or  alley  of  the  faid  lioufe,  and  three  upper  Cro.  EJiz.  330. 
rooms  therein  ;  and  that  divers  other  perfons  at  the  fame  time  held  ^^^£j*^'  "'' 
and  occupied  the  garden  and  other  places  in  the  faid  houfe ;  and  that  covvp^^^.Tx^-. 
iVilliam  Heylock  and  his  wife  held  another  room  ;  and  that  Henry  306.660. .    ^ 
Gollantj  claiming  that  houfe,  entered,  and  made  a  Icafe  thereof  to  i>ou(l..a66. 
the  plaintiff;  and  the  defendant,  by  the  command  of  the  fzid  Met-^  7^3- 
coif,  lieir  of  the  devifor,  ou/led  him.  Etfijuper  totam  materianiy  l^c.     '  j  ^^^     P' 

This  cafe  being  argued  at  the  bar  by  Banes  and  Calthrop  2.  Term  Rep. 
for  the  defendant^  and  by  Andrews  for  the  plaintiff  two  quef-  ^5^-  • 
tions  were  moved  :  First,  Whether  the  heir  of  GalLint  had 
any  more  than  an  eftate  for  life  by  this  devife  ?  becatife  all  his  fce- 
fimple  lands  being  before  devifed  to  his  fon  and  heirs  male<f,  he 
afterwards  devifed  that  hoijfe  to  Henry  Gallant  for  ever  ;  and  if  it 
be  but  an  eftate  for  life  extrafted  out  of  the  firft  eftate,  then  it  is 
determined  ;  and  he  relied  upon  Jlice  LundbanCs  Cafc^  -O/^r,  357. 

But  ALL  the  Court  refolved,  that  it  is  a  fee-fimple,  becaufe 
of  the  words  "/«  p^//f/i/i/»t,"  ov  ^*  for  ever  \^  and  it  is  not  like 
the  Cafe  of  Alice  Lundham^  where  an  exprels  fee  was  given  to  one,  . 
and  after  his  death  devifed  to  another  for  life. 

The  SfecoND  .Qitestion  was.  Whether  all  the  houfe jpaflcd,  or  ^f  «  «^«  dcvire 
the  entry  tad  thofc  three  rooms  which  were  in  the  poflcflionof  the  f"^|,*,7f^";;* 
faid  miliam  Nicholls  only  ?  pcrTon^dweiis',  * 

Hyde,  Chief  JufHce,  doubted  thereof;  for  it  may  be  intended  ^^"^^  "^^'  ^ 
•that  he  did  not  devife  more  than  ISIicholls  occupied.    But  Jones,  f^'f  ^h!rmtf. 

Atagepalfes,  chough  that  perfon  bad  only  three  rooms  j  for  the  name  of  The  Swan  arteriains  the 
WkOc.— Port.  447.  473.     S«lk.  134.'    1.  Bac.  Abr.    55.     Jones,  379.     1.  Roll.  Abr,  613.    Cro.Erx. 
^'3*  47f*    4*  Mod.  1 3 A.     X.  And.  x8S.     t»  Term  Rep.  4^?.  502. 

WiUTLOCK, 
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CfiAMtiR-     WHiTtocK>  and  Myself,  were  of  opinion,  that  all  the  hon(5f 

■^^y!^       paflcd  to  the  deviiee;  for  the  dcvifc  being  '*  that  houfe  or  tenc-. 

Tu^N*^.      "  mcnt,"  and  the  conclufion  "  called  The  White  Swan,"  doth 

^  both  of  them  neceilarily  import  the  whole  houle ;  for  the  fign  of 

I'vtMy,  43*.  '''"*  Whixb  Swam  canAot  be  intended  to  refer  to  three  rooms  ; 

3.  Com.  Dig. ' '  and  the  words  after,  viz.  **  wherein  William  Nicbolls  dwelleth,"doth 

sz.  not  abridge  or  alter  that  devife ;  and  the  houfe  being  named  by  the 

G^ib*  D^**        particular  name  of  The  White  Swan,  altliough  fVilliam  Nichclls 

Doii.  761.*^  never  inhabited  therein,  yet  it  paileth  by  the  devife,  and  is  good, 

becaufe  he  inhabited  therein,   although  he  occupied  but  three 

rooms  of  it:  but  if  the  houfe  had  not  been  named  by  the  parti ^ 

cular  name  of  The  White  Swan,  and  he  had  devifed  •*  m% 

*•  House  in  the  occupation  of  IVilliAm  NicMls,**  there  peradvcn- 

ture  it  (hould  not  extend  to  more  than  what  Mras  in  the  occupation 

of  fVilham  Ni^hollsy  and  not  to  that  which  was  in  the  occupation 

of  others  ;  according  to  the  Cafe  of  Andrew  Ognell  {a)j  and  the 

C'ife  of  Hunt  t/.  Singleton  (^),  where  a  Icafe  was  made  to  one  Cales 

of  an  houfe,  and  he  let  out  of  that  two  chambers,  and  after  fur* 

tenders  the  leafe,  and  a  new  leafe  was  made  to  tiie  faid  Ca/es  of  the 

houfe  in  his  occupation,  it  was  adjudged  only  of  the  houfe  in  his 

occupation,  and  not  of  the  two  chambers,  for  there  was  a  good 

leafe  of  the  houfe,  ahhough  the  two  chambers  were  not  devifed  : 

but  the  devife  being  *'  of  the  houfe  called  The  White  Swaw, 

•*  wherein  Nicbolls  inhabiteth/*  cannot  be  intended  that  the  devife 

fhall  be  of  the  three  chambers  only,  becaufe  it  cannot  be  termed 

the  houfe  called  The  White  Swan. 

OA«^ut  The  Third  Question.  And  whereas  it  was  obje£led.  That  it 

▼erdia  finding  is  not  found  that  Henry  Metcalf  h^d  other  lands  in  fee-iimple  to 
a  devife  of  "aU  fupply  tlie  firft  devife,  and  therefore  neceflarily  it  ouj^ht  to  be  ex- 
***tolJ*Md*of  ^^^^^^  ^^  *^  refidue  of  that  houfe,  and  then  it  paffcth  not  all: 
•*my  bovle  °  "^^^  JUSTICES  anfwered  thereunto,  that  it  ought  to  be  intended, 
^  called  the  although  it  be  not  exprelled,  that  he  had  other  lands,  and  the  doubt 
"White  Swan  of  the  jury  waS)  Whether  the  intirc  houfe  palled  by  thofe  words  ? 
•*  ftfi/br-*^'''  ^^  ^^  *^y  ^  fatisfied,  the  Court  (hall  not  doubt  of  more  than 
umui  that 'the  ^^*^  *^  J^T^  ^^^^  fouiid.— £/  adjournatur',  and  afterwards  it  was 
teftator  had       adjudged  accordingly. 

other  lands  than  thofe  belonging  to  the  White  Swan  to  fatisfy  the  fir(l  devife.— Moor,  268.  5.  Co.  97. 
Yelv.  61.  a.  Roll.  Abr.  69!.  70a.  Cro.Jac.64.  Cro.  Eliz.  438.  Eq.Car.a56.  i.  SaUc.  149. 
1®*^*  393*    5*  Bac.  Ab.  199. 

(«)  4.  Co.  48.  50.  (*)  Cro.  Eliz.  473.  564.     3 .  Co.  60.  a. 

cas£5.  Inkerfalls  againjl  Samms. 

In  «/««/»/>  Che  A  SSUMPSIT  againft  the  defendant  as  executor.  Whereas  the 
dayiipon  which  ^^  teftator  ih  his  life,  viz.  upon  the  16.  Oiloher^  18.  Jac.  I.  in 
the  promUe  it  confideration  of  five  pounds  lent  urito  him,  promifed  to  pay,  &c. 
ciiratkm  Unot  *^  defendant  pleads,  that  the  teftator  non  afflmpfit.  The  jury 
materia] ;  and  find,  that  the  teftator  ajfumpjit  rnodo  et  forma^  but  that  the  tefUtor 
if  the  jury  find  died  fuch  a  day,  viz,  in  17.  Jac,  i.  fo  that  he  was  dead  a  year  and 
a  general  vcr-  n^o^e  before  the  time  which  is  alledged  in  the  record. — And  at 
til  thc^oe"*  ^^  ^^  argument  the  Court  held  for  the  plaintiff,  that  the  ver- 
and  a  fpecia'l  di£l  being  that  t^c. teftator  ^m^^r  modo  etform&^  the  finding  over 
matteragainftlt,  the  fpectal  matter  it  void. — Ante,  76.  Poft.  174.  aia.  Jones,  191.  Cro.  Jac.  55. 
Cro.  Ella.  481.  3.  Leon.  80.  Hob.  53.-  Stni.  8o6.  5«Com.Di^.  168. 171.  Cowp.8a6.  Dmicl. 
«3.     I.  Term  Rtp.i4f.  ihat 
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that  the  tcftator  died  before  the  time  mentioned  in  the  declsifatioii  tvtttsAm 
is  idle,  fuperfluousy  and  not  material  \  nor  is  the  day  of  the  af^      s*Mi«f. 
fum^t  material ;  and  although  he  were  dead  bcfoce  the  day  men- 
tioned  in  the  declaration,  it  is  ^ood  enough.     And  thereupon  it 
was  adjudged    for  the    plaintiff.       Fide  23.  Elix.    Dyer^    372. 
i.Cq.^   G^ddard's  Cafi. 

Halloway's  Cafe#  caies. 

IJALLOWAY  was  indifted  and  arraigned  at  Newgate  for  mur-  A  boy  trcfpaf- 
"  during  one  Payne.    The  indiftment  was,  That  he,  ex  malhia  *«*  »nto  a  paik 
fuifracogttatd,  tied  the  faid  Payne  at  a  horfc's  tail,  and  ftruck  him  ^J^^  ^ 
two  ftrokes  with  a  cudgel  being  tied  to  the  faid  horfe,  whereupon  ^  perceiving 
the  horie  ran  away  with  him,  and  drew  him  upon  the  ground  three  thepark-keeper, 
furlongs,  and  thereby  brake  his  fhoulder,  whereof  he  mftantly  dicfl,  cUmbcd  up  a 
and  fo  murdered  him.  r^^}?  ^'^^  ,. 

tumieUi  on  his 
Upon  this  indiftment  he  being  arraigned  pleaded  not  guilty ;  coming  down, 
and  thereupon  a  fpccial  verdift  found,  That  ibe  earl  of  Denbigh  was  ^^  P»»'k««' 
poflcffed  of  a  park  called  Jufierly  Parky  znd  that  the  faid  Halloway  ^l!^^^^ 
was  woodward  of  his  woods  in  the  faid  park;  and  tliat  the  faid  cudgd^and 
Payniy  with  others  unknown,  entered  the  faid  park  to  cut  wood  then  bound 
there,  and  that  the  faid  Payne  climbed  up  a  tree,  and  with  an  ^»"n  to  hi« 
hatchet  cut  down  fome  boughs  thereof  5  and  that  the  faid  Halloivay  ^^^^JV\*  *"^ 
came  riding  into  the  park,  and  feeing  the  faid  Payne  on  the  tree  j-"^,  rhonWcr 
commanded  him  to  defcend^  and  he  defcendin^  from  thence  the  wat  broke, 
faid  Hallowaj  flruck  him  two  blows  upon  the  back  with  his  cud-  whertof  he 
gd ;  and  the  faid  Payne  having  a  rope  tied  about  his  middle,  and  ***^  *  ***•«  ^*« 
one  end  of  the  rope  hanging  down,  the  faid  Halltmay  tied  the  end  ^;J"*!^for*th*' 
of  that  rope  to  his  horfe's  tall,  and  ftruck  the  faid  Payne  two  blows  coireiiio^n  was 
upon  his  back  ;  whereupon  the  faid  Payne  being  tied  to  the  horfe*s  eatceffive,  and 
tail,  and  the  horfe  running  away  with  him,  drew  him  upon  the  •""^  of  dcU- 
ground  three  furlongs,  and  by, this  means  brake  his  moulder,  •^•'^  c^"«*fy- 
whereof  he  inflantly  died,  and  the  faid  Halloway  caft  him  over  the  w.  jon«,  a^s. 
pales  into  certain  bulhes.    And,  Whether  upon  all  this  matter  ^*^y-  '*7' 
found  the  faid  Hallcway  be  guilty  of  the  murder,  ^r^i^/ .>*   they  ^'^^J^^'^'^^* 
pray  the  difcretion  of  the  Court ;  and  if  the  Court  mall  adjudge  i.Haic  p*c. 
him  guilty  of  the  murder,  they  find  him  guilty  of  the  murder ;  if  454. 
othcrwife,  they  find  him  guilty  of  manllaughter,  Pa*'"*  545* 

This  fpccial  verdifl:  was  removed  hycerti§rari  into  the  king's  i.  Hawk^P.C. 
bench,  and  depended  three  Terms  ;  and  the  opinion  of  all  the  116. 
Judges  ANto  Barons' was  demanded,  and  they  all  (except  Hut-  3'Bac.  Abr. 
TON,  who  doubted  thereof)    held  clearly  that  it  was  murder:  for  ^^^     g 
when  the  boy,  who  was  cutting  on  the  tree,  came  down  from 
thence  upon  nis  command,  and  made  no  refinance,  and  he  then 
ftruck  him  two  blows,  and  tied  him  to  the  horfe's  tail,  and  then 
ftnick'him  again,  whereupon  the  horfe  ran  away,  and  he  by  that 
means  was  flain,  the  law  implies  malice ;  and  it  Inall  be  faid  m  law 
to  be  prepenfod  malice,  he  doin^  it  to  one  who  made  no  refiftance. 
And  fo  this  Term  all  the  Juftices  delivered  the  reafon  of  theif 
opinions:  whereupon  judgment  was  ^iven,  and  he  was  adjudged 
to  b| hanged,  and  was  hanged  accordmgly. 


J^iixon 
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CA8t  7.  Juxon  againjl  Thornhill. 

Trinity  Term,  4.  Car.  i;     koU  76. 
A  perfon  majr,     A  SSUMPglT*     WhcrciU  the  plainfiff,  by  the  king's  liccn€<?< 
Kcm^  "^raffe  *^^  crcactd  in  Godma^bejier^  and  in  five  other  plates  in  his 

Jockt^pon  a  ^"^^  \2Lnd.y  fix  fcVcral  fluicci  or  locks  u()on  the  river  Oufcy  for  the 
pubiick  navt-  better  raifing  and  heightening  the  water  in  the  river,  for.  the  ea£er 
gable  river  pailage  of  boats  through  the  faid  locks ;  and  the  king  had  granted 
flowing  through  ^^  i^;,^  ^^  ^^j^^  f^^j^  reafonible  funis  foi"  the  paflage  throtigh  the 
f©JtteadvI!»!  ^^  locks  as  fliould  be  agreed  upon  betwixt  him  and  thofe  who 
tage  of  the  na.  fliould  have  fuch  pafikge:  and  for  that  there  w^s  contention  be- 
Ttgacton ;  and  twixt  him  and  the  defendant  and  divers  others  what  fums  fliould 
Che  owners  of  be  paid  for  fuch  pallage,  a  petition  was  thereupon  prefented  to  the 
S^wwiTttera  ^^'^s  of  the  council,  and  by  them  referred  to  .the  Earl  of 
maylE^ohliged  MANCHESTER,  Lord  Prcfidenty  to  fetdown  what  rates  thofe  which 
to  pay  fuch  toll  paficd  through  the  faid  locks  ihould  pay :  tliat  the  defendant,  in 
.as  the  privy  confideration  the  plaintiff  would  permit  him  to  pafs  through  the 
^""^^IrSr"  ^^^^  \ozV%,  upon  the  20.  Oa.  3.  Car.  i.  promifed  frfthc  plaintiff, 
wrfnt!!*'  ^'  ^^^  ^^  would  pay  him  fuch  fums  as  the  faid  lord  prefident  fliouId 
Po<h  184, 185.  appoint :  and  alledgeth  in  faft^that  between  the  faid  20th  of  O^o^rr 
R  I)  Ab  6  *"*^  ^^  ^3^  of  Jprii  following  he  pafled  through  the  faid  locks 
Caith.  101^!*  *  ^^^^  b'S  boats,  and  carried  2120  tons  of  coal :  and  that  upon  the 
Cowp.  47.  *  24th  of  ^pril  the  faid  earl  of  Manchefter  kl  down  and  ordered,  tliat 
3.  Term  Rep.  two-pcnce  halfpenny  Ihould  "be  paid  for  every  ton  which  pafled 
*53*  through  the  faid  locks,  in  every  lock  two-pence  halfpenny;  and 

that  for  the  faid  2 1 20  tons,  according  to  the  faid  rate,  the  defendant 
ought  to  pay  him  eleven  pounds  :  and  that  upon  the  29th  of  ^pnl 
then  next  following  he  requefted  the  defendant  to  pay  die  faid  ele- 
ven pounds,  and  he  refufed  to  pay  it,  whereupon  lie  brought  tliis 
aftion. 

The  defendant  pleaded  non  ojfumpjit ;  and  it  was  found  againft 
him  ;  and  now  moved  in  arr.il  of  judgment, 

First,  Thatjt  is  no  good  confideration ;  bccaufe  thenwr  Oufe 
is  a  common  river,  and  it  is  not  Jawfiil  for  any  to  make  flops  upon 
the  river,  or  to  take  fums  of  money  for  tlie  pafiage  through  the 
locks  — Sed non  allocatur  ;  for  tlie  locks  are  upon  the  plain tifPs  own 
land,  and  at  his  coft,  for  the  exaltation  of  the  water,  and  making 
the  river  navigable  for  veilels  of  burthen  ;  and  it  ftands  with  good 
reafon  that  they  fliould  pay  for  their  paflage.  according  to  their 
agreement. 

iTk^ffitmffitw.  Secondly,  Becaufe  it  is  not  ihewn  tliat  the  defendant  had  any 
a  promjfc  to  notice  gi  ven  hi  m  of  the  tar  I  of  M(tnchejier\  order. — Sed  non  allocatur  \ 
P*y/**  "*r^  ^T  ^^^^^^^  ^^  ought  to  pay  as  much  as  heihould  appoint,  and  the  de- 
wrtatoiMlw'on  Pendant  is  to  take  notice  of  his  order  as  well  as  the  plaintiff,  he 
^  navigable  ri-  bciiig  a  ftranger  to  both  ;  as  where  one  is  obliged  to  perform  an 
veras^.  (houid  arbitrament,  there  needs  not  any  notice  to  be  given  unto  him,  but 
appoint,  it  is  he  Ought  to  take  notice  at  his. peril.  Alfo  the  plaintiff  alledgeth, 
^*r^thc'7e-  ^^^  ^^  required  the  fum  according  to  the  order,  which  is  an  im- 
fondltiiJLuT  pl*^^  notice.'  Whereupon  rule  was  given,  that  judgment  fbould 
•f  the  fums  w.  be  fox  the  plaintiff,  unlefs  farther  matter  fhould  be  Ihewn  to  the 
appoints  to  be    contrary  by  fuch  a  day. 

Ante,  95.  Poft.  392.577.  S,  C.  f .  RoU.  Abr.  464..  Cro.  Jac.  188.  491,  5.  Co.  113.  6.  Mod.  87. 
a.  VeiK.  204.    a.  Lev.  aa.    a*  Bul(l.  144.    Kyd  on  Awards,  73, 

Chambers*^ 


Michaelmas  Term,  4.  Car.  i.    In  B.  R.  la 


Chatnbers's  Cafe.  •a-e  t. 

/CHAMBERS,  being  in  prifon  in  the  marjha^fea  del  hojlcl  de  roy^  A  prifoner 
^  dcfireA  z  heheas  corpusy  and  had  it;   which   being  returnable  «^"T*"'^.^<> 
upon  the  fifteenth  day  of  Ooloher,  the  marfhal  returned  that  he  was  prifon"^/nd 
committed  to  prifon  the  twenty-eighth  dTiy  oi  September  lall  by  the  brought  up  by 
comnuind  of  the  lords  of  the  council.    The  warrant  verbatim  was,  bob.  cor,  may 
That  he  was  ** committed  for  infolent  behaviour  and  tt;or^/i  fpoken  ^  remanded 
"  at  the  council  table ;"  which  was  fubfcribed  by  the  lord  keeper  ^^iX"uhou7 
and  twelve  otliers  pf  the  council. — And  becaufe  it  was  not  men-  a  mew  bab,  cor, 
tioned  what  the  words  were,  fo  as  the  Court  might  adjudge  of  them,  by  ■  vlz  or 
the  return  was  held  infufficient,  and  the  raarflial  advifcd  to  amend  <>»»»»  o{  Om 
his  return  before  the  twcnty-firft  of  O^Iober  following.  th^co!it!!^V^ 

And  he  was,  by  rule  of  the  Court,  appointed  to  bring  his  pri-  JJJyy  council 
foner  then,  i^hoct  a  new  habeas  c9rpus\  and  the  prifoner  was  ad-  "  for  words** 
vifed,  that  in  the  mean  time  he  (hould  fubmit  to  the  lords,  and  <?oktsk  at  thcrir 
petition  them  for  his  enlargement.     Upon  the  faid  2iil  of  Oiiober  ^%'^^'^^^^ 
ihc  marfhal  had  his  prifoner  there  ;  but  becaufe  the  great  Cafe  of  the  word? we4' 
S/V  JVtiliam  JVitbipoU  [a)  was  to  be  debated  that  day,  and  time  would  be  (hall  be      ' 
not  permit  to  treat  of  this  matter,  the  marfhal  was  commanded  to  bailed, 
bring  again  his  prifoner,  and  have  him  in  court  the  23d  day  of  ^^*'  5^7*  579* 
Ontiber.  593- 

Germine,  for  the  prifoner ^  then  moved,  that  forafmuch  as  it  a.  inft.  55/ 
appeared  by  the  return,  that  he  was  not  committed  for  treafon  or  Vangh.  137. 
feimy^  nor  doth  it  appear  what  the  words  were,  whereto  he  might  ^•*"''  ^39- 
jive  anfwer,  he  therefore  prayed  he  might  be  difmifled  or  bailed.    {^^I^n/j'^j. 

But  THE  King's  Attorney  moved,  that  he  might  have  day  3-L«on«  >94^« 
until  the  25th  of  ORober  to  confider  of  the  return,  and  be  informed  4-  3:*°"*  *** 
of  the  words,  and  that  in  the  interim  the  prifoner  might  attend  the  j'  ^^y^^  .^^. 
council-table  and  petition.  aivciu.  13/ 

But  the  prifoner  affirmed,  that  he  oftentimes  had  afTayed  by  pc-  |j[*  "^^ 
tition,  and  could  not  prevail,  although  he  had  not  done  it  fince  Fortf'a?!.* 
the  beginning  of  OHober ;  and  he  prayed  the  juflice  of  the  law  and  3.  Com.  Dig. 
the  inheriuncc  of  a  fubjeft*  458' 

2   Hawk   P  C 

Whereupon,  at  his  importunity,  the  Court  commanded  him  ,^5,  ,70/183/ 
to  be  bailed  ;  and  he  was  bound  in  a  recognizance  of  four  hun- 
dred pounds,  and  four  good  merchants  his  furetics  were  bound 
in  recognizances  of  one  hundred  pounds  a-picce,  that  he  fhould 
appear  here  in  Crajlino  Ammarum^  and  in  the  interim  fhould  be  of 
good  behaviour ;  and  advertifed  him,  that  they  might  for  con- 
temptuous words  caufc  an  indiftment  or  information  in  this  Court  (*^  ^*^  P^* 
to  he  drawn  againfl bim,  if  they  would  [h),  *^^* 

(«)Sccpoft.  134.  147. 


MO.  CAH*  K  %X 


€«»  ^-  Sir  William  Withipole's  Cafe. 

A  perfoo  *r-  OlR  WILLIAM  WITHIPOLE,  being  indiftrd  before  the  c6- 
rAigncd  for  O  roncrs  for  the  murder  of  Madyfon^  and  being  arraigned  upoa 
SwdThT*^  that  inqueft,  informed  the  Court,  that  he  had  matter  in  law  to  plead 
ii,lfM.4.c,9.  to  avoid  the  indi&ment,  and  that  he  ought  not  to  be  put  toart- 
in  avoidance  of  fwer ;  and  prayed  tiut  counfel  might  be  afligned  liim. 
Che  coraner*a 

inqutette  or  Mr.  No  y  and  Others  were  afligned  ;  who,  at  another  day,  pnt  in 
a^^tbeo  plMd'  *  P'^*  ^^^  \i\vi\^  that  he  ought  not  to  be  impeached  upon  this  in- 
evtr  to  the  didmcnt ;  for  he  (hewed  in  his  plea  the  ftatute  of  1 1.  Hen.  4.  c.  9. 
felonj.^  '*  That  none  (hall  be  put  upon  any  pannel  of  inqueft  at  the  deno- 
rmntoiit-  <<  mination  of  any  perfon,  unlefs  l^  the  bailiiFd  and  minifters  of 
Jbtt^atfU***^*  **  *^  ihcrifft  fworn  and  known ;  and  that  the  faid  jurors  (houW 
cannot  bT"  *'  ^  P^^^^  ''  Urates  homines  ;"  and  further  pleads,  that  Aljien^  the 
jurori.  foreman  of  the  jury,  nominated  himfelf  to  be  of  the  jui'y,  and  four- 

Poft*  147*365.  teen  others  ((hewing  their  names);  and  one  Jiexahder  Farrin^ton 
Ley,  81.  required  him  to  return  tlicm,  he  not  being  (heriiF,  nor  bailiff  ot  the 

Jonet,  19$.  franchife,  nor  any  minifter  of  any  flieriff,  nor  bailiff  of  any  fran- 
3.  Inft.  34.  chifc,  who  ought  by  the  law  to  return  them  ;  and  by  the  faid  jury 
fi'^'lnd**  *^  ^^^^  in^uiution  was  found.  And  he  further  pleaded,  tliat  two 
ii.H^ikWx.  ®f  ^1^^  f*^^  jurors  were  outlawed  in  adions  of  debt,  the  one  in  the 
S/p.c.  8g.  twelfth  year  of  Kino  James,  the  other  in  the  firft  year  of  King 
ft.Hale,6o.T55.  Charles,  and  produced  the  records,  being  fent  by  mittimus  oirt 
*•  '**'^-  ■*•  ®*  of  the  chancery ;  and  averred  that  the  outlawries  are  yet  in  force, 
c.^a5.  r.  14- »  ^^^  reverfed  nor  vacated. 

i'jj,  »'j4«  *  And  upon  this  plea  pleaded  the  Court  would  advifc.  Whether  it 
(hould  be  accepted?  and,  What  fhould  be  done  thereupon,  either 
demur  or  join  ifTue  ? 

The  First  Question  was,  Whether  the  11.  Hen.  4,  c.  o.  ex- 
tends to  inqiiefts  before  coroners,  or  only  to  indi&ments  oefore 
juftices  of  the  peace  and  of  oyer  and  terminer  ? 

SfecoNDLY,  Admitting  that  this  ftatute  extends  thercunto,Whc- 
ther  it  extends  to  perfons  outlawed  in  perfonal  a£tions»  or  only 
(m)  Po/t  t4^.  to  perfons  outlawed  for  felony  or  treafon  {a}  ? 
Co.  Lit.  15S.     2,,  Hi*.  6.  f /.30.    II.  l/iw.  4.  fl, 41.     1.  Roa  Ahr.  657.    3.  Inft.  jx.     2.  Ha\vk.P.C. 


3^7.311.  5«7. 


And  becaufe  this  was  the  firft  plea  that  had  been  upon  that  fta- 
tute, and  would  be  a  precedent  in  crown  matters,  the  C  ourt  would 
advifc.  And  all  the  juftices  of  both  benches,  and  barons  of  the 
exchequer,  met  thereupon  at  Serjeant s-^inn  in  Fleet -jtrccx  ;  and  having 

^  had  conference  of  thefe  points,  the  greater  part  of  the  faid  Jts- 

'  *ricss  AND  Barons  were  of  opinion. 

First,  That  the  11.  //?«.  4.  c,  9.  extends  as  well  to  inquefts 
before  the  coroners,  as  to  indidtments  before  juftices  of  peace. 

Secondly,  That  it  extends  to  perfons  outlawed  in  perfonal 
aftions,  becaufe  an  outlawed  perfon  is  not  accounted  probus  et  U- 
gdlis  homo  to  be  fworn  in  an  inqueft,  and  may  be  chall:;,^ged  for 
that  caufe.    Fide  34.  EJtv.  I. «« rroces'*  ao8»    tti.  Hen.  6.  fl.  30. 

But 
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But  divers  others  of  the  Justicbs  and  Barons  were  of  the 
contrary  opinion  (a) .  ('5  J^  ^S^ 

FiitsT,  Becaufc  the  it.  Hen.  4.  c.  9.  begins  with  inqucfts  be-  only  were «C 
fore  the  juftices,  And  fo  the  aft  fecms  to  extend  to  them ;  and  the  *  «wtr»ry 
ftatutt  mciuions  denomination  to  the  IherifFor  bailiff  of  the  fran-  <*"*'on» 
chifc ;  and  the  inquifition  before  the  coroners  is  to  be  of  perfons 
within  the  four  next  adjacent  villages,  to  be  made  by  the  bftiliffs 
orconftablcs  of  thofe  villages,  as  appeareth  by  the4,EJy).i.  ft.  2. 
df  officio  corcnatoris^  and  Crumpton^  folio  113.  that  no  challenge  ihall 
be  to  any  of  the  ixt^ueft  before  the  coroners  (b).  (^}  t£i  wai  ar- 

rttgued  oik  tbe  llxUamenc  on  the  firft  day  of  Hilary  Tenm      Poft.  147* 

Williani  Vifcount  Say  and  Seal  againft  Stephens*  Cah  to» 

Triniiy  Term,  4*  Car.  I.     Roll  6oi. 

A  CTION  OF  SCANDALIS  MAGNATUM.     The  plaintifT  !«* « »«on  ol 
^^  declares  by  the  name  of  William  Vifcount  Say  and  Sf  al,   ?***'•  ***"•  . 

J  ,    .  .  .         *'  .      .  '  the  ftatute  need 

unus  procerum  tt  magnatum  bujus  regm  ANGLliE,  tam  pro  domtm  regg  ^^  be  recited  at 
\Mmpr%  feipfri  qutritur  of  the  defendant  in  cuflodia  marefchalli  pro  lar^.— <«i>«- 
«,  Whereas  by  the  ftatute  2.  Rich.  2.  c.  5.  confirmed  by  ftatute  **i«/'  inftead 
iLRicb.  2.  c.  II.  it  was  ordained,  &c,  reciting  the  ftatute  j  the  dc-  *' * '/'^"'''T* ' 
fcndant,  not  regarding  nor  rcfpefting  the  ftatute  aforefaid,  on  the  ^|*^^?|]^f^ 
firft  day  of  February^  in  the  third  year  of  Car.  i.  at  the  parilh  of  li^^5/<a- 
B9Wf  in  the  ward  oi  Chtapy  London^  having  communication  with  #«<«,*' inftead  of 
Alice  Gilbert^  a  fervant  of  the  faid  William  Fifcount  Say  akd  ^^^l^^riMh^i 
Seal,  of  him  the  faid  Fifcount^  in  the  prefence  and  hearing  of  di-  '''f^V'  ffe 
Vers  of  the  king's  fubjeas  then  and  there  being,  hac  falfa  etfcan-^  varian^j  but 
ialofa  verba  uU  eodem  vicecomite  Say  AND  Seal  dixit  et  publicavit^  M  the  (Utuce 
VIZ.  "  Thy  lord,"  diSfum  comitem  innuendo,  '*  is  a  traitor,  and  bcmif-re- 
"  I  will  prove  him,"  pradidum  comitem  innuendo,  *•  a  traitor."    V^^.^']  */"*t 

The  defendant  pleaded  n^t  guilty ;  and  it  was  found  againft  him^  '*  '^<*'* 
and  damages  aifeiTed  to  two  thoufand  pounds.  ^^^  *3** 

Crawley,  Serjeant^  and  Mr.Calthrop,  now  moved  it\  arreft  Jonei,  i94« 
of  jadgmenf)  First,  That  this  ftatute  is  mif-recited ;  and  then  he,  Cro.  Eiii.  90^* 
foundmg  his  fuitfor  himielf  and  the  king,  and  there  being  nofuch  «-^«U.*^«P»7*« 
ftamtc,  hath  ftiiled.    In  proof  thereof  they  relied  upon  the  Cafe  BnSertV.r.A. 
of  Lord  Cromwell  (a)  ^   where  an  a£tion  was  brought  upon  this  4.c«,i».b.*  • 
ftatute  and  mif-recited,  viz.  **  nuncia**  for  **  mendacia  \^  there  the  i*  inft.  m5. 
plaintiff  mieht  not  have  judgment.'  and  Partridge  v.  Strange  {b)^  4-Inft.  |«- 
where  an  aaion  was  founded  upon  the  32.  tien.  ^.  c.  9.  of  main*  J*  ^'  *^^* 
tcnance,  znAthe  date^  of  the  ftatute  was  miftaken,and  tiiere  the  plain-  ^^^l  '  *^'' 
tiff  might  not  have  judgment ;  for  the  Court  would  not  intend  any  1.  Mod.  131. 
other  ftatute  than  that  whereupon  he  counts  and  hath  miftaken,  1-Mod.99.rco. 
and  being  upon  that  the  Court  will  not  adjudge  for  him.     And  in  "5»«  «S9*  «^6* 
ilic  prefcnt  Cafe  he  recites  the  ftatute  to  be,  *'  that  ilonc  (hail  re-  flT"?^  ^'^* 
"  port  or  publifh  de  magnatibus  aliqua  nova  mendacia^  feu  alias  reSy  '*** 

*'  unde  difcordia  aut  aliqua  lis  (AKOLict  debates)  inter  magnates  vel 
**  inter  magnates  et  communitatem  dini  regni  oriri  pojfftnt^*^  whereas  tlic 
ftatute  is,  *'  whereof  difcord  or  flandcr  may  arife  within  the  faid 
**  realm  j"  fo  as  there  is  a  mif'^recital  and  variance  betwixt  the 

(«}4«Ca.  iz.  (^)Plowd.Sz. 

K  2  Words: 
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William     i^^-Qx^g  :  <«  debales*^  for  ^'^  Jlanier^^  which  is  a  variant  wor3  ;  ivA 
awd'seal     tlie  words  **  widun'the  laid  realm"  vary  from  tlie  words  *^  inief 
mgaiiift       **  magnates  et  commumtatitn  hujus  regni** 

Secondly,  Bccaufc  it  is  not  fhcwn  that  he  was  unus  magnatuth 
at  the  time  of  the  Q)eakiiig  of  the  words,  as  the  precedent  is  in  Lord 
Gromweirs  Cafe ;  for  it  may  be  tliat  he  was  created  vifcount  or  baroH 
after  the  fpeakinc;  of  the  word$,  and  it  fhall  not  be  intended  that 
he  was  a  vifcount  before,  unlefs  it  had  been  averred  that  he  was  then 
a  vifcount. 

But  THE  Court  rcfolvcd  in  both  points  for  the  plaintiff;  for 

4.C«;  la.         they  all  agreed,  if  the  mif- recital  or  variance  had  been  in  the  pur- 

Mm.565i        view  or  fubftantial  part  of  tlie  aQ,  as  mif- reciting  the  time  of  the 

Va^^'^^\    making,  as  in  Partridge^  s  Cafe,  or  in  the  body  of  the  aft,  as  in 

Cro.  ji?36r**  LordCramweWsCtife^  ''nuncia"  PRO  '"-mendaciar  which  is  another 

i.Com/Di^'   word  and  of  another  fenfe,  and  in  the  body  of  the  a£i:»  fadi  vsl- 

174.  riance  had  been  good  caufe  to  flay  the  judgment :  but  hefe,  they 

Oougi.  97.       conceived,  there  is  not  any  material  variance,  for  the  firft  part  of 

i'JTr*^'^'    die  aft  is  **  debate  vei  difcordia;'  and  in  the  laft  part  »*  di/cordia  vel 

3i-  o  40-     ^^dtJUtndery'*  which  in  tlie  intention  of  the  makers  of  the  ftatntc 

be  all  one;  alfo  it  is  in  the  perclose  *'  unde  dlfcordia^  ^c^*  which 

is  but  the  confeqiiertde  of  the  words,  or  the  evil  effeft  enfuing 

thereupon,  and  falfe  words  and  lies  arc  principally  prohibited  in 

that  ftatute.     The  fecond  variance  is  of  the  fame  condition,  not 

ttiaterial  in  fubftance  j  wherefore  for  fuch  the  Court  fliall  not  ftay 

judgment. 

In/ws.infafi  For  THE  Second  ExcEPTidN,  Att  the  Court  held  the  dc- 
if  thedecu-  claration  to  be  good  enough  ;  for  there  is  fufficicnt  demonllrance 
^ulmiff  the  ad-  ^^  ^^^  diSclaration  tliat  he  was  a  vifcount  at  the  time  of  the  fpeak- 
ditionof<»ir*  iJ^gi  forhenameth  himfelf  vi/t^ww/^and  recites  the  ftatute,  and  tliat 
cMirf,  it  isfuffi.  the  defendant,  not  regarding  the  ftatute^  fpake  thofe  words  of  the 
«i€nt  ce  flicw,  faid  William  Vifcount  Say  and  Seal  :  and  it  cannot  be^  fpokcn 
lL*\lr^Z'wi^  againft  the  faid  William  Vifount,  unlefi  he  had  been  then  a  vif- 
th^woi^^cre  co^*^^  5  ^^^  ^^^  '*w  ^0^^  ^^^  intend  that  he  was  a  vifcount  of  ano^ 
Ipoken.  ther  realm,  for  of  them  our  law  doth  not  take  any  cognizance. 

A  vi/MMfift  ^'^  ^^*  objected,  That  there  were  not  nny  vtfounts  in  king 
within  the  fta-  Richard  the  fecond's  time,  fo  that  the  ftatute  cannot  extend  to 
iuw,  though  a  them.  But  it  was  anfwered,  True  it  is,  there  were  not  then  any 
Ji^ty  created  vifcouiits  ;  for  ill  the  eighteenth  year  of  king  Htnry  the  fixth  was 
Hftcc  the  ftatute.  ^j^^  g^^  vifcount,  and  in  the  onc-and-twentieth  year  of  the  faid 
€0.  kit*  60.       \Cmg  was  the  qucftion  for  their  feats  in  parliament ;  yet  the  fta- 

tutfc  is,  «•  de  Macnatibus  regm  Anglic  ;"  and  every  vifcount  ii 

^  barort,  which  i$  an  addition  of  honour. 

in  an  aaionol  By  another  reaion  it  appears  that  he  was  then  a  vifcount,  for  ths 
/«».  mag.  if     fpeaking  is  alledged  to  be  to  fuch  a  fenrant  of  the  faid  William 


and  of  an  idrl^  time  of  the  fpeaking  ;  and  when  he  names  himfclf  vifcount  in  fa 
it  need  not  be    niany  places,  to  aver  afterwards  t  * 
%T^''^\ ^"^  ^^'5  ^"^  fupetfluous.    But  where 
at  the  time        btings  an  adtion  for  ilanderous  wc 
(fts  words  were  Tpokca.     Jones^  19^      ^,  Cona.  Di^.  194* 


it  need  not  be  jnany  places,  to  aver  afterwards  that  he  was  a  vifcount  had  been 
w«^«  wr/  ^^  ^^'^  ^"^  fupetfluous.  But  where  a  juftioe  of  peace  or  other  officer 
at  thrtime        brings  an  adtion  for  ilanderous  wordi  fpcken  of  him  in  his  office 


cr 
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©r  place,  there  of  ncceffity  he  ought  to  Ihew  that  he  was  then  a  y^'^'^^g** 

juftice  of  peace  or  fuch  an  officer  wherein  he  was  flandcred ;  yet  ^^^^"a,^^* 

if  he  ihew  that  which  is  tantamount  it  fulficeth}  as  that  he  had  been  ^gminft 

a  juftice  of  peace  for  divers  Jrcars,  or  for  two  years,  and  the  fpcak-  STKFMint, 
ing  is  alledgcd  to  be  within  the  year,  that  is  Itifficicnt ;  yet  it  may 
bethatthecoinmiilion  is  renewed,  but  it  fliall  not  be  intended. 

Whereupon  jmdgment  was  given  for  the  plaintiff  (^}v  (^)  A  writ  of 

•ror  to  the  exchequer  chamber  was  hrou{(ht  on  the  judf  ment  \  but  it  Wj^  adjudged  that  «n  aftion  o£ 
{oB.  mmg,  h  ocC  within  the  27.  Eliz.  c.  5.     f^Ue  pod,  p.  142, 

Baylye  againfi  Hughes.  €aib  h. 

Trinity  Turm,  4.  Car.  1.     Roil  738. 

r^EBT  for  fiirty  (hillings  and  fixpcnce;  and  declares,  That  Sir  The  afllgoeeal 
^  Henry  Brown  by  indenture  let  to  J.  S.  for  two  hundred  years,  *^|J^' "*^|*J^ 
rendering  thirty-one  ihillings  per  annum ^  at  the  Annunciation  and  covenantagainft 
St.  Aftchael  by  equal  portions,  and  conveys  the  reveriion  to  him  iheamjrneeof 
asaffignec:  and  for  fifteen  (hillings  fixpence  for  rent  bchir^d  for  'A#rnr#r/w. 
one  year  ending  at  the  Annunciation  laft  paft,  and  for  twcnty-fiv^  S.c.jonet,a4t. 
ihillings  for  money  lent,  he  brings  this  action.  3.  Lor.  32^- 

The  defendant  pleaded  as  to  tlie  twenty-five  (hillings  **  non  debet ;''  561^"*    **' 
and  as  to  the  fifteen  ihillings  fixpence,  That  the  laid  Sir  Henry  Co.  Lit.  21 5.  •, 
Brown  dcmifcd  the  faid  lands,  rendering  rent  prout^  and  by  the  ^"5'-  7^4. 
fame  indenture  covenants  for  himfelf,his  heirs  and /»/iF^»i,  with  tlic  ^-  '^^^^•Pt 
IcITce,  his  executors  and  afftgns^  that  if  he  be  difturbcd  for  refpite  of  ^'''      ' 
homage,  or  be  inforced  to  pay  any  charge  or  iiTues  loft,  that  he 
Jhall  witlihold  fo  much  of  this  rent  as  he  (hall  be  inforced  to  pay ; 
and  (hews,  that  by  a  writ  {(Tuing  out  of  the  exchequer  for  refpite  * 

cf  homage  and  iiTues  loft,  fo  much  was  levied  by  tlic  (heriff  whiqh 
be  hath  witliheld  of  his  laid  rent. 

Upon  this  plea  it  was  demurred  in  law. 

The  principal  queftion  was.  Whether  the  aflignee  of  a  term  (hal| 
have  rcmpdy  upon  a  covenant  by  way  of  retainer  againfl  the  af- 
figncc  of  a  revei-fion  ? 

Secondly,  Becaufe  thp  defendant  doth  not  (hew  that  the  land 
was  held  iti  cMite^  or  that  homage  was  due,  or  the  iftues  duly  le- 
vied. ^ 

Whistler,  for  the  defendant^  after  thcfe  matters  moved  at  the  ^ 

bSr,  argued,  that  tl^e  aflignee  (hould  have  the  benefit  of  this  co- 
venant bv  the  common  law  •,  and  if  not,  that  he  was  clearly  within 
the  32.  Aw,  8.  c.  ^4.  And  for  the  other  matter  the  plea  is  good  ; 
for  if  he  be  diftranied  or  aggrieved  for  the  liQraage  or  iiTues,  hei 
may  detain  his  rent. 

But  then  he  took  exception  tq  the  declaration,  for  that  the  Indebt  fqr  15^, 
plaintiff  demanded  fifteen  (hillings  fixpence  for  rent,  for.  a  year  apontieaiii 
ending  at  the  Annunciation^  and  the  entire   rent  was  one-and- '•"*'*^"*?  3^. 
thirty  (hillings  ;  fo  that  what  he  demanded  was  but  rent  for  half  Jj^for -^ 
a  Year,  and  he  doth  not  (hew  that  he  was  fatisfied  for  the  re-  u  mun  h^^* 
iidue,  and  therefore  the  declaration  ill ;— which  was  held  Inr  the  fl^ewn  how 
Court  to  be  an  incurable  default.    Whereupon  the  record  being  *^  '5»- «« 
viewed,  and  found  fo,  rule  was  given,  that  judgment  (hould  be,  SJSl"'**^^' 

iwit.  ^37" 
Amc,  104*  4}6  —  20.  £dw.4.  t*  Jones,  24^,  a.  Vent.  129.  t.  Lnt.  535.  x.  Ltv,4« 
}•  Ct,  2^     Hun.  9#.      ^. Cmq,  Dj^i  5'-  H«*  (>•. W.  7.)  246^      3.  Terro  Re>. 6c. 
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for  the  defendant,  that  the  bill  (hould  abate  -,  and  no  more  was 
fpoken  at  the  bar. 

But  THE  Court  conceived,  that  the  ailignee  of  the  term  (hould 
have  the  benefit  of  this  covenant,  for  it  runs  with  the  land  ;  and 
at  tbe  common  law  he  might  have  taken  advanta|;e  to  detain  tlic 
rent  refervcd  upon  the  leafe  for  years,  for  it  may  be  appointed  to 
ce^fe  at  the  will  of  the  parties.. 


Cass  la. 


Crane  againjl  Holland. 
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BaiUffs  may,  by  'C'RROR  of  a  judgnient  in  Northampton^  Becaufe  in  Northamptm 
cuftom,aaboth^X-i  jhe  court  being  held  before  the  mayor  and  two  bailiffs,  the 
ina'i^'ivJw^  v«wr^/<?«Vw  upon  the  iflue  was  awarded  to  the  two  bailiffs  to  re- 
iapadry^thc  ^^^  ^  J^^Y  l^fore  the  mayor  and  bailiffs  fecundum  confuetudinem  \ 
fame  court,  and  which  being  returned,  and  judgment  given, 

iSluft  ^*"**  The  error  affigned  was,  Becaufe  the  bailiffs,  htxng  judges  of  the 

court,  could  not  alfo  be  officers  to  whom  procefs  Thould  be  dw 

Cro  ^Sz^'^l^  rcfted,  there  being  no  cuftom  that  can  maintain  any  to  be  both 

Cro*  Jac.*i78.'    officer  and  judge. 

4.  Com.  Dig.  But  ALL  THE  CouRT  (abfcttte  }i\T>f,)  conceived  it  might  be 
Mod       66  8^°^  h  ^^flomy  and  that  it  was  not  any  error,  for  the  judges  arc 

i.TermR!ep.Si!  "^^  the  bailiffs  only,  but  the  mayor  and  bailiffs  ;  and  it  is  a  common 
courfe  in  many  of  the  ancient  corporations  where  the  bailiffs  are 
judges,  or  the  mayor  and  they  are  judges,  yet  in  relpeft  of  executing 
procefs  they  are  the  officers  alfo  ;  and  one  may  be  judge  and  of- 
ficer di'verfis  rejpetl'ihusy  as  in  rc-diffeifm  the  (heriff  is  judge  and 
officer*    Whereupon  the  judgment  was  affirmed. 


r    Cask  I3>    * 

To'  trefpars  of 
aflaaicandbatv 
tery,  thtdfr 

juftiiy  thtt  he 
viti  fnfftffkd  oi 
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t.  Hen.  7.  %, 
I.  Jones,  453. 
Co.  Ur.  303, 
yel».  147. 
T.  Cro.  Jac.86. 
I  a  3.673. 
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Skevill  againjl  Avery, 

'TRESPASS  of  affiiult,  battery*  and  wounding.  The  defendant 
•*•  pleaded  to  the  wounding.  Not  guihy.  To  the  aflault  and  bat- 
tery be  pleaded,  That  be  was  poflcued  ot  a  houfe  in  fuch  a  pariih 
for  years,  and  that  the  plaintiti  entered  his  houfe,  and  would  have 
thruft  him  out  of  pofleffion  thereof;  whereupon  he  milliter  mamts 
inm/uit  to  put  him  out,  and  the  harm,  if  any  donc»  was  in  defence 
of  bis  own  pofleffion. 

Thp  plaintiff  hereupoo  demurred, 

GohUSMiTHy  for  tbe  plaintiffs  fhewcd  for  caufe,  That  the  de- 
fendant hsid  pleaded  a  leafe  for  years,  not  (hewing  who  made  the 
leafe,  nor  when  it  was  made,  nor  for  how  many  years ;  whereas 
they  ought  to  have  been  pleaded  fpecially,  and  (hewn  particsilatim^ 
for,  if  it  be  traverfed,  tliere  cannot  be  any  iflue  thereupon  :  and  he 
relied  upon  G-^atUCa/e  {a),  thzt^^de  injuria  fua pr9pr id  is  no  plea. 

But  ALi.  THE  Court  held,  that  the  defendant  had  well  pleaded ; 
for  fayin^'that  he  was  po(refred  for  years  is  but  an  inducement  and 
conveyance  tb  his  juftification,  and  not  the  fubllance  thereof. 

Hob.  118.      i a.  Mod.  37.  509.  '   Garth.  10.  445.      Comb.  17. 47a.      ft.liod.70* 
5.  Com.  Di^.  73,  79.  355.    |.  Wilf.  65.    i«  Term  Rep,  671*    }•  Term  B4>.  643* 

(«)  8,  Co,  66, 

which 
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which  is,  that  he  ofFcrcd  to  thruft  him  out  of  the  poflcffion  of     ^j^^Vl^ 
his  houfc ;  and  whatfocvcr  title  he  hath,  it  is  not  np|ateri|l,  for  if     j^^^"y^^ 
be  were  in  poflclfion  by  virtue  of  a  leafe  at  will,  or  any  other 
title,  ''  de  injuria  fua  froprla*'  is  a  good  plea;  for  th?  title  or  in-  i^Ra-n,.,,,^ 
tereft  not  coming  in  queftJon  (ancTwhjit  was  pleaded  or  alledg^  3.  Term  Rep!  * 
being  biit  an  inducement  to  the  plea),  it  needs  not  be  fo  certain  643. 
as  where  it  is  pleaded  by  way  of  title  to  make  a  claim  in  the  de- 
fendant   Whereupon  it  was  adjudged  for  the  4ctend4nt. 

Shutford  agatnjl  Pcnow.  Cai^u. 

Trinity  TenHj  4.  Car,  i.     i?fl// 770, 

A  SSUMPSIT,     Whereas  the  defendant  had  a^  dog  which  uifed  WhcRaprt* 
^^  to  killfheep,  and  knowing  thereof,  and  that  his  dog  had  killed  mifo  is  made  to 
the  plaintiff's  Ihecp,  and  having  notice  that  the  plaintiff  intended  <Jo a  ihiiHjupon 
tofuchimfor  recompence,  he  thereupon  intrcated  the  plaintiff '^'JJJj^^'^^^j^ 
not  to  fue  liim,  and  to  make  what  benefit  he  could  of  the  (hecp  fo  doe*  not  arife 
killed;  and  in  confideration  that  the  plaintiff  would  defift  his  luit,  until  the  r#< 
and  make  fuch  benefit  as  he  might  of  tlie  faid  (heep,  the  defendant,  V^fi  ^  ^^^ 
the  firft  day  of  May,  18.  Jac,  1 .  promifed  the  plaintiff  to  ircom-  ^  "^"^' 
pcnfc  him  the  damages  which  he  fuftained  by  the  killing  of  the  Ame,  35.  ti^t 
faid  (heep ;  and  aliedgeth  in  faft,  that  he  thereupon  dcfifted  from  G«**>'  437« 
his  intended  fuit,  and  that  he  endeavoured  to  make  what  benefit  Jj*^  ''^  ^ 
he  could  of  the  iheep  fo  killed,  but  could  not  make  any ;  and  \\i^\  ^  ^u^!^%^* 
he  was  damnified  by  the  killing  of  them  four-and*  forty  ihillings;  \  saik.  412. 
and  that  uppn  the  firft  day  oi  May,   2.  Car,  i.  he  requefled  me  Skin.  555. 
defendant  to  recompenfe  him  for  his  dani^ages  fuftained,  and  th^  1^ W8«^  9^^* 
defendant  refufcd  ;  whereupon  he  brought  tliis  a^ion. 

The  defendant  ples^ded  thr  21.  Jac.  I.  c.  16.  and  that  this  adion 
lie&  not  by  the  faid  ftatutQ,  being  grounded  upon  a  promife  made 
above  fix  years  fince ;  whereupon  the  plaintiff  demurred. 

And  after  argument  s^t  the  bar  by  Rolls,  for  the  plaintiff',  ani 
by  for  the  defendant,  it  was  adjudged,  that  the  a£Uon 

was  well  brought  within  the  time  limited;  for  although  the  pro- 
mife wjis  made  18.  'Jac.  i.  yet  thep  was  xiot  any  caufc  of  breach 
thereofi  nor  ground  of  action  againft  the  defendant  until  requeft 
to  make  recompence ;  for  until  fuch  requeft  he  did  not  know  what  to 
pay,  nor  was  there  any  duc^  for  the  duty  arife^h  upon  the  requeft, 
and  the  non-payment  after  the  requeft  is  the  caufe  of  the  aftion : 
zsioffumpjit  to  pay  fucii  a  fum  if  he  marry  A.  S.  or  upon  fuch  per* 
fon's  return  from  Rome  upon  requeft,  there  is  not  any  thing  due, 
nor  is  there  caufe  of  adion,  until  the  marriage  or  return  from  Rome 
and  the  requeft  made ;  and  although  the  promife  was  made  ten  years 
before,  yet  tlie  caufe  of  action  is  thp  ppn-paymei^t  upon  requeft 
after  marriage  or  return  from  Rome^  and  not  before ;  and  it  th^ 
adion  be  brought  within  the  time  of  the  ftatute  after  the  breach^ 
\\  is  well  enough.    Wiiereupon  it  was  adjudged  for  the  pIl^ntiffv 


K  4  tewknor 
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Ca»i  15.  Lewknor  againft  Cruchley  and  his  .Wife, 

E after  Term,  4.  Car.  i . 

that 


To  charge  ano.    A  CTION  for  words  fpokea  by  the  wife  of  QrucbUy\  for 

fll^itwUh?nt«m         ^^^  defendant  faid  of  the  plaintiff,  *<  John  Lewknor"  ( 

trrob*i*$^aion.*  »«^^^^  ^^e  plaintifF)    "  and  John  Smith  "   {inmendo  one  7^ 

able,  although     Smith) j  *'  knowing  that  J,  S.  a  goldfmitli,  did  carry  with  him  ^ 

the  words  im.    "  great  deal  of  plate,  did  lay  wait  to  rob  hira,  and  fet  upon  him 

port  that  no       "  by  the  highway ;  but  he  railing  the  country,  they  did  fly  away, 

i^I^^IZ^liU^  "  2i»d  Lewknor  loft  his  horfe,  and  they  both  were  driven  to  ride 

xaa commuted.  •       /•   n      wx  *'    •!  t      t    1      t  !•« 

"  away  upon  one  horfe.       Upon  liot  guilty  pleaded,  the  vcrdift 

*' »•  ^?TJ  '^^'  was  found  for  the  plaintiflF: 

3. Roll. Ab.  50.  ^ 

4.  Co.  19.  b.        Gardiner  moved  in  arreft  of  Judgment,  that  an  adion  lies  not 

Yclv.  90.  for  thefe  words,  for  it  appears  by  his  own  (hewing  that  there  was 

^^Sid^ Y*         not  iny  felony  committed ;  and  (he  doth  not  charge  him  with  fe- 

373.*  *  *^  '      ^o'^y*  hut  with  a  mifdemeanor  («),  as   it  were  a  riot,  and  is  no 

Latch.  47.        more  than  if  (he  had  charged  him  with  committing  a  riot ;  and  it 

Palm.  II.        is  but  with  an  intent  to  do  it ;  and  therefore  for  thefc  words  an 

i.  Com.  Dig.     aSion  lies  not.  In  thcCafe  ofEatonv.  Men  (A),  for  faying,** He  is  a 

'^^'  **  brabbler  and  guarrcUer,  for  he  gave  his  champion  counfcl  to 

•*  make  a  deed  ot  gift  oJF  his  goods  to  kill  me,  and  then  tp  fly  out 

**  of  the  country,  but  God  prefcrved  me,"  it  was  adjudged  that  the 

^dion  lies  not,  for  he  did  not  do  any  a£t,  but  it  is  matter  of  intent 

which  cannot  be  known. 

But  ALL  THE  Court  delivered  their  opinions /Jr/W/«,  tl^at  the 
;L£tion  well  lies ;  for  although  he  chargeth  him  with  an  aft  which 
is  not  felony,  yet  he  chargeth  him  not  only  with  the  intention  but 
with  a  faft  which  is  as  near  to  felony  as  may  be,  and  is  fuch  an  of- 
fence which  is  more  than  intent  only  and  more  than  riot,  and  for 
which  fine  and  imprifonment  are  due. 

^ONEs,  Juftlce^  cited  one  ff^cks^s  Cafe^  where  the  defendant  faid, 
^  Nine  perfons  fet  upon  me  to  have  robbed  me,  and  >o«,"  innuendo 
the  plaintifF //^fitj,  "  was  one  of  tiiera,"  ^nd  adjudged  that  the  ac- 
tion well  lay.     Whereupon  judgment  was  given  for  the  plaintiff, 

(a)  But  now  by  7.  Geo,  i.  c.  za.  this  offence  is  made  febny. 
4^3  4»  Co.  1 6. 

€as»  j6.  Law  againft  Harwood. 

Michaelmas  Term,  ^,Car,i»     Roll  ^^6, 

In  an  aflJon  for  TERROR  of  a  judgment  ir^  Windfor^  in  an  aftion  on  the  cafe  for 

the  flanderof     *-•  flandcV  of  title.     The  plaintiff  declares,  Whereas  he  was  feifcd 

d^*'  *  ^^^^    in  fee  as  copyholder  of  lands  in  Z).  within  the  jurifdidion  of  the 

bllto^n?"       defendant's  court,  tliat  the  defendant  faid,  '*  hc  had  not  any  titl^  tq 

,      „  **  thofe  lands.' 

Ley,  89.  >.    - 

Jones,  196.  The  defendant  juftifiqs  \  and  ilTue  being  taken  thereupon,  it  was 

Cro.  Jac.  398.  found  againft  the  defendant,  and  damages  affeflcd  to  ten  (hillings, 

c^^  Eli  ^^^  fixpehce  cofts  ;  and  the  court  increafed  tlic  cofts  to  three 

i.'roi/.'rcp^^  pounds,  and  judgment  given  accordingly. 

*44.  The  F^irst  Error  afligned  was,  That  the  declaration  was 

M<!w,  1S7.  ^o*  g^od,'  becaufe  he  did  not  (hew  that  by  the  occafion  pf  thofe 

i.  Ski.  85.  95.  Palmer,  53gf    |Uyai.  6t.    x.  C6m.  DJ|.  x75'    5*  C<>ni«  l^S*  534^ 

wojds 
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wordj  he  had  any  prejudice,  as  that  he  was  bargaining  for  the  in-         t*^ 
hcritancc  with  any,  or  for  a  leafc,  or  any  other  ipecial  prejudice.  ^g***»fi 

The  Second  Error  was,.Becaufe  damages  being  found  but 
at  ten  fhillings,  he  might  not,  by  the  21.  Jac.  i.  c.  16.  have  more 
coils  than  damages. 

All  the  Court  agreed  as  to  t!ie  firft  error  afligned,  that  the  't  ®^  '7T» 
declaration  was  not  good,  and  fo  the  judgment  was  erroneous, 
bccaufc  the  aftion  is  not  maintainable  without  fhcwing  fpecial  pre- 
judice, no  niore  than  for  calling  one  "whore*'  or  •♦  baftard'* 
without  ihewing  fpecial  caufe  of  temporal  damages ;  as  in  Anne  Da» 
vies's  Cafi(a).  And  it  is  not  like  to  words  fpoken  which  imply  flaa* 
dcr  and  temporal  lofs,  as  "  thief,"  and  *'  bankrupt,"  or  fuch  like ; 
but  flandering  of  one's  title  doth  not  import  in  itfelf  lofs,  without 
fhcwing  particularly  the  caufe  of  lofs  by  rcafon  of  the  fpeaking 
the  words,  as  that  he  could  not  fell  or  let  the  faid  lands  i  but  being 
general  words  they  are  not  fufficicnt. 

To  THE  Second  Error  afligned,  all  except  Hvde,  who  feemed  An  aaion.fev 
to  doubt  thereof,  held,  that  the  aftion  is  out  of  the  ftatute  of  ?*'viw  of  title 
21.  Jac.  I.  c.  16.  as  well  for  the  time  of  limitation  as  for  the  cofts,  j/^,7i"  ^"16 
tor tnat extends  to  aAions  for  flanderous  words  which  are  intended  whicrVive$'i» 
to  the  perfons  of  tnen,  and  are  common  a£lions,  and  rather  begin  more  co(ta  clu« 
of  fplcen  than  otherwife;  but  not  to  this  a Ai on,  which  is  rare,  <**n>*9c«»f 
and  not  brought  withovft  fpecial  damage.     But  for  the  firft  caufe  p"^^,'^* 
the  judgment  was  reverf^d.  o  . »  3- 

■"     ^  I.  Sid.  95. 

innes,  196.     i.$aik«so7.     «.  Mod.  371.     3.  Mod.  3x1.     Stra. 64$.     1. Com.  Dig,  546 •    5*  CoOL 
'tg.  S33»     ^'  4S3-     '•  Term  R$p.  655. 
(4}  4*  Co.  x6.     Se«  alTo  Jamcs*8  Cafe,  4.  Co.  17.  and  Oxford  v.  Crofs,  4.  Co,  j|. 


Hughs  againft  Farrer, 


Caib  17, 


ACTION  FOR  WORDS,  viz.  <*  Thou  art  a  witch,  and  didft  Words  impu. 
"  bewitch  nw  mother's  drink."  And  being  afterwards  defired  i»ng  -wiubcraft 
to  know,  Why  ihe  called  her  witch?  (he  anfwered,  **If  I  called  ^J^hou'^no^' 
"  her  witch,  we  will  prove  her  a  witch,  and  anfwer  what  we  JJn^qucntui 
"  have  done."    Upon  not  guilty  pleaded,  and  verdid  for  the  plain-  damage  be 
tiff,  it  was  moved  in  arreft  of  judgment,  that  for  thefe  words  an  'hewn, 
aftion  lies  not,  becaufe  they  are  general  words,  and  fliew  not  any  ^^^  *^**  47fi 
fpecial  hurt  to  the  drink,  (o  not  within  the  ftatute  of  i.  Jac.  I.  *  ^* 
c  12.  [b)  if  there  be  no  hurt  to  tlic  perfons  or  goods. — But  all  '•  J®n«S  »97. 
THEjusTicEs,exceptWHiTLOcK,  conceived  that  the  aiJUon  well  J.^RoUAbr  44 
lies;  and  it  was  adjudged  for  the  plaintiiF.  ,!  com.  t>i|.  * 

{b)  Repealed  by  9.  Geo.  1.  c.  5.  '  '^* 


A?l 


Lady  Cavendifli  againft  Middleton,  Caius, 

Trinity  Term,  4,  Car,  I .   Roll  243. 
riQN  UPON  THE  CASE-     Whereas  the  faid  lady,  by  Anaftioiiol 
Ralph  Bucky  her  fervant,  having  bought  of  the  defendant  affumpjtt  wUl 
twelve  beafts  for  fou^fcore  pounds,  paying  for  them  twenty  pounds  ****.^°^  "*^!SL 
in  hand,  and  was  to  pay  fixty  pounds  reiiduc  at  the  end  of  the  51^,ch^hc  dJ!^ 
Indant  ex ae^uo  ei  homo  ought  to  refond.— -Jones,  169.     i.  Roll  Abr.  106.    t.  Show.  68.     3.  Mod.  i6x^ 
i.  Vet-y,  198.    MofiBs  V.  M'Farbm,    a.Burr^  \wj$.    4.  Burr.  1133.    Pougl.  65$.      x.  Term  Rcp^ 
itii.    «•  Term  Rcf.  370*      *  ' 


14^  Michaelmas  Term^  4.  Car.  i.    In  B.  E, 

-Iu»tCaviic-  Biontb,  which  twenty  pounds  the  faid  Ralph  Buck  immediately 
^«f«M4       ?^'^'  ^      ^^  ^^^  pounds  refidue  be  paid  for  the  plaintiff  to  the 

MifTLBTosr.  cefendant  at  the  end  of  the  month,  and  after  died  ;  that  the  de* 
fendant,  after  the  faid  Buck's  deatli,  demanded  of  the  plaintiff 
again  the  faid  iixty  pounds,  affirming  it  was  not  paid  unto  him ; 
whereupon  the  plaintiff,  fidem  adhibem  to  his  a|Iertion,  paid  unto 
him  the  faid  iixty  pounds,  ubi  revera  be  had  receiyed  it  before : 
and  upon  this  deceit  the  afiion  was  bfoiight. 

Serjeant  Crew  moved  in  arreft  of  judgment  (after  verdiA 
upon  not  guilty  pleaded,  and  found  for  tlie  plaintiff),  that  this  ac* 
tion  lies  not,  but  (he  ov>ght  to  have  brou^l^t  an  adion  oiacc^unu 
2&  for  money  unduly  received* 

(,0)  ^oft.  593.       But  ALL  THE  CouRT  couceived,  that  the  aftion  well  lies,  al- 

CraElis.644.   tbqugh  the  plaintiff  might  have  brought  an  adion  of  acQouut  (<i>. 

i!ioor.T54.      Whereupon  it  was  adjudged  for  tjie  plsiintiff. 

Ckowjac  69. 

c^i  19.  Viicount  Say  ^nd  Sea}  againfi  Stephens. 

\  Antt^  Page  155.    " 

Awrtto^efwTrlSCpUNT  SAY  AND  SEAL  having  had  judgment  to  r«* 
does  not  lie  ^  Y  cover,  a  wrij  of  error  was  brought  to  remove  the  record  into 
fer  an  aOioo  of  ^^  e^chequpi:  ch;|mbcr,  upon  the  27.  Eli%.  Ct  5.  which  gives  a  writ 
Jim.  mag.  of  crror  upon  a  judgment  given  in  a£tions  upon  the;  cafe,  debt. 
Tok.  163.  iStt.  detinue,  covenant^  account^  ejefiment,  or  trefpafs,  firll  com- 
^35*  ~  menced  there  where  the  king's  majefty  Ihall  not  be  a  party. 

Jonet,  195.4x3.  It  wasf  moved,  that  tlic  writ  of  error  is  not  allowable,  becaufe 
1  swi'uv'**  ^^  "  given  in  fcven  JTcveral  aftions  there  enumerated,  and  is  not 
1.  Vent.  49'.  allowable  in  any  other  adion,  as  in  replevin,  fcire  facial ^  Wr.  .• 
Ley,  %t.  and  although  it  be  here  termed  an  aftion  upon  the  cafe,  yet  it  is 

Raym.  175.  ^lore  than  an  aftion  upon  the  cafe,  for  it  is  in  a  far  higher  degree, 
Cro.  Erx.*!*'   ^"^  founded  upon  the  2.  Rich,  2.  c.  5.  and  is  for  tlie  king  and 

Ld/Raym.  954.  party. 

5,  Com.  Dig.         ^j^j  of  that  opinion  were  Hyde,  Chief  JuJUcf^  JoHEs»  and 
S«  the  Cafe  of   Whitlock,  that  this  aftion  is  out  of  the  ftatnte  ;  for  the  ftatute 
|.byd  V.  Skutc,  IS  to  be  intended  in  aftions  upon  the  cafe,  and  not  in  other  ac- 
t>ousl.  35J.      tions,  nor  to  this  aftion,  which  is  scandalum  magnatum, 
and  grounded  efpecially  upon  the  ftatute,   and  the   27.  E/iz. 
c.  5.  being  to  alter  the  courfe  of  the  conimon  law,  ought  not  to 
be  extendi  to  other  aftions  than  what  are  mentioned  in  the  fta- 
tute :  and  it  was  faid,  that  after  the  faid  ftatute  no  writ  pf  error 
hath  been  brought  ypon  fuch  aftioqs  ;  and  it  is  intendable,  that 
if  a  writ  of  error  might  have  been  brought,  it  would  i^SLve  been 
praftifed  before  ihefe  times.    But  the  other  objeftion,  th^  it  was 
I.  Co.  87.  b.    brought  by  the  king  and  the  party  was  nofmuch  regarded,  for  fo 
Co.Lit.fed.io8.  are  aftions  upon  the  cafe  for  the  king  and  the  party,  and  deb;  for 
not  fitting  out  tithes;  yet  it  is  a  common  courfe  upon  tliofe  suc- 
tions to  have  writs  of  error  in  the  exchequer  chamber :  and  it  was 
faid,  that  if  the  lords  in  parliament  had  intended  that  this  ftioulU 
be  examined  by  a  writ  of  error  any  where  but  only  in  parliaments 
they  peradyenturp  would  not  have  agreed  unto  it. 

But  I  doubted  therieof^  and  delive^ped  not  any  opinion  ;  for  I 
conceived  it  more  proper  to  have  it  difputcd  in  the  exchequer 

chamber 
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chamber  when  the  writ  of  error  fliall  be  returned,  as  it  hath  been  P«fl.  lo^^ 
in  other  cafes  where  a  writ  of  error  hath  been  brought  upon  a 
fare  facias^  and  been  adjudged  tliere  that  it  lies  not,  than  for  us 
to  difpute  ity  being  a  matter  of  our  own  judging  (a).  (j)  u.  R^ym. 

954*    Fo(t  »86. 

Long  againft  Ncthercotc.  Ca<£2o. 

Trinity,  Term,  4.  Car,  1.     Roll  ^l* 

ERROR  of  a  judgment  in  Sudbury,  in  debt  upon  a  leafe  for  If  debtbytlw 
^  years  by  tlic  aflignee  of  a  rcverfion.  afflgnce  of  a 

The  First  Error  affigned  was,  For  that  the  court  is  held  by  not  flicw  the 
virtue  of  letters  patents  of  ^een  Mary^  and  the  procefs  is  awarded  deed,  and 
fecundum  confuetudinem  atrla^  which  cannot  be  by  cuftom  where  1*7  **>« «''««« 
the  court  is  erefted  within  time  of  memory.  JT****  '^**n<? 

The  Second  Error  affigned  was,  Becaufe  the  adiion  of  debt  inferior  teurt 
is  brought  fuppofing  a  demife  in  Sudbury  of  lands  in  D.  in  the  ereOed  within 
county  of  Bj/ex^  whereas  it  ought  to  be  brought  in  Effix-,  being  "**"^y.  **[?"* 
brought  upon  the  privity  of  eftate,  and  not  upon  the  contrail,  ^^ua/jLtm  ** 
the  plaintiff  being  ailignee  of  the  rcverfion  ;  for  where  the  ad  ion  curi^j  it  wiu 
is  brought  by  the  leflbr  upon  the  privity  of  contract,  it  was  faid,  be  had  on  de* 
the  aftion  might  be  brought  where  the  demife  was  made,  although  mun-cr. 
tlic  land  be  in  another  county,  and  is  well  enough  ;  but  where  the  ^^^^'  '**•  '^'' 
aftion  is  brought  by  one  as  aflignee  of  a  rcverfion,  it  ought  to  be  'j  Saund.  i^t. 
brought  in  the  county  where  the  land  lies,  and  not  where  the  de-  ^^^^^^^^ 
mifc  was  made.  3', 6. 

The  Third  Error  affigned  was,  Becaufe  he  claims  by  grant 
of  a  reverfion,  and  doth  not  (hew  that  it  was  by  deed,  and  with- 
out a  deed  or  fine  a  reverfion  cannot  pafs. 

And,  for  the  First  and  the  Third  Errors  principally,  the 
judgment  (not  being  upon  verdift,  but  upon  demurrer)  was  rc- 
vcncd. 

Darrofc  againjl  Ncwbott.  casch. 

"C  RROR  of  a  judgment  in  Bridgewater.  The  error  afligned  was.  On  dt morrer  to 
*-^  For  that  in  an  aftion  on  the  cafe  on  ajfumpfit,  the  parties  being  evidence  the 
at  iflue,  a  demurrer  was  joined  upon  the  evidence,  and  thereupon  J«n^  n»»y  «ff«ft 
the  jury  difcharged  ;  and  afterwards  judgment  was  given  for  the  ^  ihc^JS^'be 
plaintiff,  and  a  writ  of  enquiry  of  damages  awarded,  and  damages  ifcertained  on  k 
found,  and  judgment  thereupon  ;  where  the  jurors  who  came  to  writ  ©r enquiry, 
find  the  ifTue,  although  by  the  demurrer  they  were  difcharged  of  ^"!*»  ^'^       • 
the  iflue,  yet  ought  to  have  ailefled  damages  conditionally  it  judg-   ^  '  '^^' 
ment  fhould  be  given  for  the  plaintiff.     And  in  proof  thereof  was  *''®'  *'»'•  7*-  •• 
cited  Scholajiica'i  Cafe^  Flowd,  408.  the  Old  Book  of  Entries,  146.  lo.Qo^Vis. 
in  D^emurrer  12.  &  13,   et  ibidem  237.  Forger  de  Faux  Fait s,  II.         i.  Lev.  87. 

Ani  it  was  faid  by  the  Court,  If  thefe  precedents  be  good  LdVK«yro''6o. 
hw,  tiien  it  may  be  enquired  of  by  the  fame  jury  conditionally;  salk.  284. 
but  it  may  be  as  well  enquired  of  by  a  writ  ofenquh-y  of  damages.  Bolt  n.p,  31  j. 
^hca  the  dci&iiirrer  is  determined  ;  arid  the  moft  ufual  courfe  is,  ^^^^-  s^** 
when  there  is  a  demurrer  upon  evidence,  to  difcharge  the  jury  ^c*^"1v''i''^' 
without  moit  enquiry.     FidtOldBook  of  Entries,  /ol^s^i.  Trejfa/s  So^.  i,\. 
inArJir^^,'  '         i34*»i8.  tt2« 
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Caw  St.  Sir  Humphry  Tufton  and  Sir  John  Aflilcy*?  Qafe, 

if  in  ingromnf  /^UO  WARRANTO  againft  the  corporation  of  Maidji^,  for 
the  entry  of  V^j^jaiming  divers  liberties  in  the  village  and  parifli  oi  Maidfime 
JL  wl^Ufo  ("^  which  parifli  one  houfe  calledTnE  Mote,  wherein  Sir  Hum^ 
vpLn  A  Hf'  phry  Tufton  inhabited|and  a  great  houfe  called  The  Archbishop's 
€laimir  the  date  Fal  ApE,  whicH  was  convcyed  to  Sir  John  Ajhley^  were  fituatcd) ; 
!f  ^'^^^^h  *^^  a  judgment  was  entered  by  difclaimer,  with  confent  of  the 
Se^MrliKenJ'  parties,  **  vtrtuU  vel  pratcxtu  bterarum  patentium  gerntt.  ds^te  am^ 
•f  the  dcrk,  *'  dicimo  feptimo  Jacobi  ''W^»"  But  becaufe  thcfe  words,  "  g^^t^ 
St  may  be  '^  date^»f»0  decim9  fiptimojacohiy^ vtcvt  in  the  margent,  and  by  reafon 

■n'**"'^  ^1  of  a  ftrokc  made  crofs  the  faid  words  the  clerk  nad  omitted  them 
thePapcr-book,  j^^  ^^  ingroffing  the  judgment  (which  was  entered  upon  record 
•lidenccMfto  **  amo  ftcundo  CaroU  rfgis^*)^  it  was  now  moved  this  Term,  tlut 
the  intention     tbofe  words  might  be  interlined,  and  the  record  amended- 

Fort/sra!^****  But  it  was  much  oppofed  by  Henden,  Strjeantj  and  Ma.  Nov, 
of  counfel  for  Sir  Humphry  Tufton  and  Sir  JohnJJhlcy^  whom  the 
Jl'co  \*^  h  ^*^^^  concerned  ;  for  they  faid,  that  albeit  it  is  true  that  they  were 
3.Mod.*7.i67.  omitted  by  the  negligence  of  the  clerk,  and  the  Paper-book  was 
t.*Mod.  5S.  '  fair,  without  interlineation  or  eroiHn^,  yet  it  cannot  be  amended 
Stra.  843.  being  in  another  Term,  much  mio^e  m  another  year,  efpecially  in 
B^f^"*  '*'*'  the  king's  cafe;  and  that  nqne  pf  the  ftatutes  ot  amenamcnts  ex- 
il  CoaL  l^L  *  ^^^  *^  ^*^^  ®^  ^^  warranto^  or  fuits  ^bere  the  king  is  party ;  and 
3,4.  that  the  amendment  will  alter  the  record  in  fubftance;  for  whereas 

f,ltae.Abr.96.  their  fuit  was  to  be  freed  from  thofe  liberties  by  monftrans  of  any 
Cowp.  407.  charters,  now  by  this  amendment  they  will  b<;  freed  only  from  li- 
^*Tenii'Rep.  herties  claimed  by  the  charter  of  dccimo  fefiimo  Jacobin  whereas 
'22.  there  were  otlier  charters  pretended,  vi^.  in  annofecundoEli^^bitb^^ 

s.  Term  Rep.    from  which  they  dcfired  to  be  freed. 

•^crm  Rep.       ^"^  upon  great  examination  of  this  omiffioO)  and  upon  certi-» 

I^.  657. 749.  ficate  of  the  Attorney  General,  that  thefe  words  omitted, 

Y iz.  ** gerent.  date  anno  decimo  feptimo  facob't^^  were  inferted  by 

him  with  his  hand,  and  written  in  the  margent  of  ^he  Pap>er-book 

in  the  fide  of  the  book,  and  that  it  was  intended  by  the  parties 

that  this  difclaimer  (hould  not  extend  furtlier  thau  ^  lioerties 

granted  by  the  charter  ofdecimo  feptim$  Jacobin  and  not  to  liberties 

granted  by  former  charters,  and  that  the  flroke  which  was  made 

«        frofs  the  faid  lines  was  uncertain  whether  voluntarily  done  or 

when  done,  and  upon  examination  of  divers  witnefles  that  fuch. 

was  the  agreement,  it  was  held  by  all  the  Court  to  be  amend- 

^  able,  by  the  courfe  of  the  common  law,  as  well  in  another  Term 

as  in  the  Term  when  it  was  entered,  and  as  well  in  the  king's  cafe 

as  of  a  common  pcrfon ;  and  being  merely  a  mifprifion  of  the 

#lerk,  by  the  mifguiding  of  the  Paper-book,  by  the  examination 

of  all  the  circumftances,  it  is  no  more  than  when  a  fpecial  verdifl 

is  mif-entcrcd,  which  is  reftified  by  the  notes  of  the  clerk  of  the 

^  affife-  Whereupon  it  was  awards  to  he  amended,  and  was  amcnde<j^ 

aecordinfly. 


i^w^H 
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Kendal  againft  Fox.  CAt«  %y 

Trimty  Tirm,  $.Car.  i.    Rdil  j^6. 
tJECTMENT.    Upon  a  fpccial  vcrdia  the  cafe  WftS,  That  Hunnind  wi 
*-'  Nicholas  Kendal  and  Lowda  his  wife  being  jointly  feifed  by  ^*'«  *^*"1.^ 
purchafc  during  the  coverture  for  their  lives,  remainder  to  Walter  ^h*mrn  linStr 
their  eldeft  fon  in  uil,  remainder  to  William  tlieir  fon  in  tail,  re-  10  che^Meft  im 
fluinder  to  the  right  heir  of  Nicholas  ;  afterward  Nicholas  by  deed,  inuiii,remMAdir 
with  letter  of  attorney,  enfeoffs  the  faid  William  and  his  wife,  and  «®  hiiyottng«t 
the  heirs  of  the  bodv  of  Wdliam^  remainder  to  the  right  heirs  of  J'J^^'J^JJ^ 
the  faid  Nicholas^  with  warranty  againft  all  perfons  ;  and  after  levies  ,  feoffment  co 
1  fine  to  two  ilrangers  of  the  fame  land  to  them  and  their  heirs,  himMf  for  lifef 
with  warranty  againft  all  perfons ;  and  they  render  it  to  him  for  a  rcwaindartoAi* 
week,  remainder  to  the  faid  Wtlliam  and  his  wife,  and  to  the  heirs  >«»«««'♦  fo"  « 
of  the  body  of  William^  remainder  to  the  right  heirs  of  Nicholas,  rantywhichdcl 
Afterward  Nicholas  dies  ;  Lowda  the  wife  enters,  and  dies  ;  Walter  fcendi  to  fats 
the  eldeft  fon  enters ;  William  and  his  wife  enters,  and  lets  to  the  eldeft  Ami,  tJie 
plaintiff.  entry  of  the  wi% 

The  firft  qtieftion  was.  Whether  this  warranty  made  by  Nicholas  c.  34J  ihaU  mc 
upon  the  feoffment,  being  a  collateral  warranty,  and  defcending  '"wnit  the  ei<*cA 
upon  »i///r  the  eldeft  fon,  be  totally  avoided  by  the  entry  of  [^/^^/h^ 

^**^  ^  hiwA  by  the 

And,  Whether  the  remitter  of  the  wife  be  alfo  remitter  to  Walter^  w»fr»iity. 
and  the  warranty  difchaif;ed  ?  s.  C  >>"«,  1 9> 

And  IT  WAS  HELD,  that  it  was  not ;  for  the  warranty  being  \\  co,'g6,b!^ 
defcended,  and  attached  before  the  entry  of  thc^eme^  although  Ihe 
be  free  and  not  bound  by  the  warranty,  yet  he  m  remainder  being  Co.  Lir.  ±27. «. 
bound,  that  eftops  the  remitter.    Fide  44.  Jffl  35.    44.  Edw.%.  30.  ^5°Jv, 
And  upon  the  firft  argument  by  Maynard,  for  the  plaintijf^  and  '°'       '^' 
Calthrop,  for  the  defendant^  it  was  adjudged  for  the  plaintiff  (^). 

(«)  A  writ  of  error  was  brought  in  the    Michadnus  Term,    5.  Car.  i.    and  tbt 
adwqaer  chamber  on  tbii  jadgmeat  in    judgment  affirmed.  1.  RolL  Abr.  74x« 

Anonymous.  ^asi  a^ 
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writ  of  error  was  brought  of  the  judgment  before  the" /;r/^//tfc/tfJ,  fore  the  Jri^" 
and  after  the  record  removed  ;  and  the  judgment  being  affirmed,  and  />»««,  and  aft* 
luiving  depended  a  year  and  more,  it  was  moved,  that  according '^«"^c«^««- 
tothc  J.  Hen.  7.  c.  lO.  which  appoints  damages  and  cofts  to  be  p®^*^' 
allowed  where  writs  of  error  are  brought  pro  delatione  cxecutionis  {b),  ^  '  *^^ 
—The  Court  here  awarded,  that  the  defendant  in  the  writ  of  error  p  **,. 
fliould  have  damages  for  a  year  (during  which  time  the  writ  of  ^^^^y 'j'^y* 
mor  was  depending)  according  to  the  value  of  the  church  found  i!  Vent.  ]66. 
by  the  verdift,  which  was  Sol.  per  annum  \  and  they  awarded  him  4-  Mod.  245, 
eighty  pounds  befides  cofts,  according  to  tlie  precedent  in  6.  Edw.  6.  «*B«c,Abr.524^ 

A     '4*1  Sayer't  Law 

Strange,  1072.  raa/rtf.     5«i«;J(r  Strange,  ^31.  loZ^me.     Dough  752.  in  ii9tiu 
(^)  Seei).  Car.  a,  c  t,  and  S.  ^9.  WiU.  3.C.  ij. 

Royfon's 
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Case  i^i  Royfon*s  Cafc. 

PBrfiMM  who  til  OYSONj  becaufe  he  offered  himfelf  to  he  bail  in  an  adion  be^ 
lorfweir  them-  XX  fo^^  JusTiCB  Whitlock  (and  upon  his  oath  affirming  him- 
f^'^baU  bd^  '^'^  ^^  ^  *  fubfidy-maii,  and  to  be  afleflcd  four  pounds  goods  in 
•'jMift*reK-  ^^  fubfidy-book — being  farther  examined  what  be  paid,  and  other 
able  10 the  pu-  queftions,  arid  confeiling  that  he  was  not  any  fubiidy-raan),  was 
i^meDt  of  by  him  committed,  and  the  next  day  brought  by  the  marftial  into 
wUful  an* cor-  ^^^  king's  bench;  and  being  examined  of  tliis  mifdemcanor,  fub- 
aoTiHommit-  fitted  himfelf  to  the  grace  of  the  Court,  and  confeffed  that  he 
tedorconfeied  bad  been  bail  in  other  a£tions,  and  had  fworn  that  he  Was  a  fub- 
ioeooTttiiMy  fidy-man,  whereas  he  now  confefled  in  court  that  he  was  not:  for 
fcefenteooedim.  this  caufc  he  was  prefcntly  adjudged  to  be  committed  to  prifon, 
*^**^i^****  and  to  Hand  upon  the  pillory,  with  a  paper  mentioning  his  caufc^ 
^  Scykt  277  ^'^'  **  ^^^  FALSE. BAIL,"  and  to  bc  brought  to  the  court  of  king'* 
OoTjac'  ^56*.  bench,  common  picas,  and  exchequer.  And  this  upon  his  confef- 
Saik«  84.  fion  was  recorded  in  court,  without  other  proceedings  againil 

Strange,  iSs*      hiol. 
384.  564. 
€.  Mod. 73.    4«  BK  Com.  184.     I*  Coid«  Dig.  4So«     Tidd'f  Pradtce,  140^  141.     i.  Hawk.  P.  C.  3it. 

a«HawluP.C«»4-^>9- 

Gaii  16.  .  Grciji  dgainfi  Guy, 

ifaftatuceap.  INFORMATION  for  the  king  and  himfelf  before  the  jufticef 
I»'»«»"«**'^|^  of  affife  in  the  county  of  E/px^  upon  the  21.  Hgn.  8.  c.  13.  for 
S  any^f'the  non-refidency  for  eleven  months  upon  his  church  of  LiitU  Thur- 
if»^'f  t^rti  •/    rock^  in  the  county  of  EJfex. 

rttQrd^  it  can  *       -t 

only  be  tried  in  The  defendant  pleaded  the  ftatufe  of  2 1 .  Hen.  0.  c.  1 5.  that  one 
mjimiMfur.  ^ho  hath  two  beriefkes  fliall  be  fefident  upon  the  one,  and  that  he 
An'*  t%  ^^*  lawfully  prefented,*  inftituted,  and  indufted,  as  well  to  the  vi- 
nte.  III,  <jarage  of  Edgeware^  in  the  County  oi Mlddlefex^  as  to  thef  reftory  of. 
jonei,  193.  Xf///f  Thurrock^  and  that  he  was  all  the  time  in  the  information 
CrTjac.  <a«.    ^^^^io^cd  tefideiit  upon  his  faid  vicarage  of  Edgcware. 

Salk.  17V.  373/      The  plaintiff  thereupon  demurred. 
Carth.  146.  ^ 

'  a.  Bi.  Rep.  906.      HeKden,  Serjeant  alledged  the  Caufe  of  demurrer  to  be.  For  that 
z.  Com.  Dig.     he  did  not  fliew  a  difpenfationi  as  in  Boyton's  Cafc^  cited  4.C9.  ii9< 


217. 


^*^^'^  64.         ^^^  ^^  ^^^  point  no  rfcfolution  was  eiven  :  for  in  regard  this  in- 

tl  iiawk!  p!c.  formation  was  brought  before  the  jtifticcs  of  affife  and  oyir  et  ter* 

aS.       '    '      miner ^  and  the  ftatute  doth  not  give  it  but  only  in  the  king^s  courts^ 

%,  Hale,  29.      where  there  may  be  eflbign,  gager  de  ley^  ot  proteftions  therefore 

3.  Term  Rep.    notwithftandinc  the  ftatute  of  21.  Jac*  i-  c.  4.  which  appoints  thiit 

34i.  44a.        informations  taken  by  incjucfts  before  juftices  of  affife  or  o(oyer  et 

terminer  ihall  be  determinable  there,  it  was  R£solv£D,  upon 

conference  with  the  other  Juftices,  that  this  information  lietb  not 

before  them.    And  judgment  was  given  for  the  defendant,    fidt 

Co,  19.  Gregorfi  Copy  and  6.  tf  7.  £liz.  Dyer^  236- 

HUary 


Hilary  Term, 

4,  Car.  I.     In  the  King's  Bench. 
Sir  Nicholas  Hyde,  Knt.  Chief  Jujlice.. 
Sir  William  Jones,  Knt.  1 

Sir  James  Whitlock,  Knt.  \jHftices4 

Sir  George  Croke,  Knt.  J 

Sir  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  GineraL 
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Sir  William  Wiihipolc*s  Cafe.  Cai«  u 

Ante^ffl,  134. 

THE  firft  day  of  this  Terra  William  tVlthip^U  was  afralgned  A  prffoiier  ir- 
upon  an  indiftment  of  murder  found  in  this  vacation  in  f»igii«i<^or«*«>* 
Suffolk  before  commiffioners  oioyer  et  termimr^  and  ttrtt-  ^Z^^^^ 
fied  hither  bv  certiorari ;  and  upon  his  arraignment  he  deiired  td  ^  |^„  oni^sM 
have  counfei  to  plead  for  him  ore  tems^  pretending  he  had  matter  fliewfomt^K* 
in  law  to  plead. — But  the  Court  denied  it,  unicfs  he  would  ception  i«  Uw, 
flicwtothem  fome  exception  in  law,  for  which  they  Ihould  fee  •"^  *'•*"'*  "^ 
aufc  to  appoint  him  counfei ;  and  then  Mr.  Holborn  fliould  be  SJll[J^t"^-„, 
aifigncd  for  him :  and  the  Court  faid,  any  other  might  be,  mcnt. 
though  not  affigned.  Poct.  175, 36$. 

R.  9.  10.    a.  Hawk.  P.C.  ch.  39.  (,  5, 

Afterwards  the  faid  Mr.  Holborn,  being  affigned  his  counfei,  Autrtjw  «r- 
hjovcd,  that  he  ought  not  to  be  arraigned  upon  this  indictment,  r^ipt  oiimii«* 
bccaufehe  had  been  autrefois  arraign  upon  an  inquifition  of  Riur-  f "t*^"'**  »•«<>  1^ 
dcr  found  before  die  coroner,  and  had  pleaded  thereto,  4cc,  and  fo  !^/"  T!*/"- 
conciuded  his  plea  by  pleadmg  not  guilty  to  the  felony. — But  it  iiamonU^x^ 
was  held  by  all  the  Court,  that  this  was  no  caufe  of  plea ;  for  runeoarsnce; 
where  he  is  not  convi£led  or  acquitted,  he  may  be  arraigned  upon  a  ^  '^*  ^^"'^ 
new  indiament.     But  to  aVoid  that  doubt,  that  he  fhould  not  be  JII*]!,^?,"*  „  ^^ 
queftioncd  upon  both,  it  was  ruled,  that  the  firft  (hould  be  qualhed  *"^"*  "'**"' 
asinfufficient.  Foftc"!^'' 

l.Barr.x^S.     i.Hawk.  P.C.ch.  34.r.t.     i.Bl.  Rep.44f.     2  Hawk. P. C.  523.534.      Dougl.  240* 

Then  it  was  moved  by  Holborn,  that  one  of  thofe  indiftors*^.  if  otjiiawry 
was  outlawed  in  trefpafs. — Bntbccaufe  hehad  not  the  record  ready,  inycfpafiisanjf 
and  the  Conrt  conceiving  it  to  be  alledged  by  him  in  delay  of  juf-  ^^^^!^y^^^ 
ticc  only,  therefore  the  Court  ordered  him  to  anfwer ;   and  he  \q^^  ^^^ 
pleading  not  guilty,   they  commanded  to  have  a  fufficient  jury  to  Ante,' 134. 
try  him,  returnable  O^abis  Punficationis.  ».  Hale,  i  ^s^^ 

s.Hiiwk.  P.  C.  c.a5.  f.  16.   c.  39.  f.  4. 

Forger  againfl  Sales.  Ca$i  x. 

r\EBT  upon  an  obligation  againft  the  defendant  for  an  hundred  A**  if  in  debt 
^  pounds,  as  fon  and  heir  of  IViUiam  Sales -^  and  declares,  That  ^"  JJ^^^f^'""*^ 
WZ/'flw  Stf/<j,  by  his  obligation  here  (hewn,  had  obliged  himfelf  in  p^^/^rliT^uHa 
two  hundred  pounds,  &c.  a*:  1  omitted  thcfe  >^ords  which  were  in  the  dcdaratiort 
the  obligation,  ^'  Et  ad  eandttn  folutionem  faciendum  olhgo  me  ct  ha^  can  be  amended 
**  rtiti  meos,*'    The  defendant  pleaded  riens  per  defcent ;  and  it  was  »"  t*»eomifli«n 
fcndagaiafthim.  °/^;«:'.T.h« 

iBiftakeof  the  clerk  who  drew  it.     3.  Bac.  Ab.  693.  and  the  cafes  there  cited.    Salk.  50.     Ld.  Ray.  133, 
»S4-668.     1.  Cromp.  Prac.  loS.      Stra.  954.  1197.       j.Burr.  321.      1.  Wilf.  33.     Dougl.  361. 
i.TcrnBej:.  7S3.    3.  Term  R«p.  349.  65;.  749. 

It 
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Ooods  taken 
npQO  an  txunt^ 
thru  dayi  btjon 
•  commilfion  of 
bankrupt  ifloes, 
cannot  be  fold 
by  the  commif- 
^nert,alctK>ugh 
they  are  not  de- 
livered to  the 
creditor  by  the 
tfmifT  upon  a 
liberatt  until 
ttra  days  mfnt 
the  UTuing  the 
commillion. 
Poft.  i66.  17^ 
177- 

S«C.Jone»,ioft. 
a.  i?#iv.4.pi.  14. 
i.RoU.Ab.893. 
Moor,  873. 
Cfo.  Ells.  174. 
i8x« 

S.  Co.  171  a. 
s.  Leon.  144. 
4.  Show.  4io* 
Vunb.  aoa* 
Sera.  982.  978. 
BttJI,  N.  P.  4a. 
I.  Bl.Rep.65. 
!•  Bon;  ao. 
a.  Com.  Dig, 

C20. 

Balk.  io8>     3y 
dookc*t   Bank. 


t^ilary  Term,  4.  Car.  t.    In  B.  R. 

He  iiovV^  moved  in  arreft  of  judgment,  that  tfacfe  words  being 
omitted,  it  doth  not  appear  the  heir  was  bounds 

But  it  was  prayed  on  the  other  part,  that  it  might  t)e  amended^ 
becaufe  it  was  the  mere  default  of  die  clerk,  who  having  the  obli« 
gatiou  before  him  omitted  thofe  words  ;  and  the  clerk,  being  ex- 
amined, confefled,  that  he  had  the  obligation  and  inftrudions  to 
draw  it  againfl  the  defendant  ai  belr^  and  that  it  was  a  mere  mifpri^ 
fion  of  himfelf. 

JosEs^.Jii/Iice^  conceived  it  not  amendable,  becaufe  it  is  the  fub- 
ftance  of  the  declaration  ;  as  where  one  declares  in  the  Met  it  dc- 
tincty  where  it  ought  to  be  in  the  detinet  only,  as  22.  £dw.  4.  21.  it 
is  not  amendable. — But  Myself  and  Whitlock  conceived  it  to  be 
amendable,  it  being  merely  the  default  of  the  clerk,  when  he  had 
the  obligation  before  him  :  and  the  adlion  is  brought  againft  him 
as  heir^  and  fo  he  is  termed  in  the  obligation  itfelf,  and  it  is  merely 
the  omiilion  of  the  clerk ;  which  is  well  amendable. — And  Hyde, 
Chief  Jujiice^  inclined  to  this  opinion  :  but  to  avoid  further  qucf- 
ti6n,  It  was  appointed  to  be  amended  by  confent,  and  that  the  de- 
fendant fliould  plead  de  nov$* 

Audlcy  againfi  Halfey. 

Hilary  Term,  3.  Car.  I.    Roll ^^^m 

•TROVER  of  goods  on  the  25th  Nov.  3.  Car.  i.  Upon  not 
^  guilty,  a  fpecial  vcrdift  was  found,  **  I'hat  one  John  /////and 
"  jfiice  Squire  were  poflefled  of  thofe  goods,  and  wfcd  the  trade  of 
**  merchandize  ;  and  beiiig  fo  poflefled,  were  bound  to  the  defen- 
"  dent,  zi.Jac.i.  in  a  ibtute,  acknowledged  according  to  the 
<«  23.  Hen.  8.  c.  6.  for  a  true  and  juft  debt;  and  that  being  forfeited, 
*•  he  fued  an  extent  upon  that  ftatute,  30th  0^9ber^  ^.Car.  i. 
**  direSed  to  the  flierifFs  oi  London ;  and  that  they,  by  virtue  of  that 
**  EXTENT,  on  31ft  OSIober,  3.  Car.  i.  extended  thofe  goods  (the^ 
*'writ  beine  returnable  in  Crajlino  /inimarum)^  and  returned  tlic 
*^  writ  and  niquilition  into  the  chancery:  that  on  the  3d  November^ 
"  3.  Car.  I.  the  faid  John  Hili  and  Alice  Squire  became  bankrupts, 
*^  being  indebted  to  the  plaintifl^,  and  to  divers  others  for  true  and 
«*  juft  debts  :  that  upon  the  6th  November^  3.  Car.  i .  the  defendant 
**  fued  a  JLIBERATB  upon  that  extent,  and  thofe  goods  the  fame 
««  day  were  delivered  by  tlie  Iheriffs  according  to  the  appraifement 
**  in  the  extent :  that  afterward,  viz.  upon  the  8th  November^  the 
*<  plaintiff  and  others  fued  outthecommiflion  of  bankrupts  againft 
**  the  faid  Hiil  znd  Squire^  and  the  commiffioncrs,  by  virtue  of  their 
**  commiflion,  fold  tliofe  goods  to  the  plaintiff  upoa  the  23d  of 
"  November^  3.  Car.  I. ;  and  that  the  defendants  afterward,  v/z.  tho 
"  2 $th  November  the  fame  year,  converted  them,  &c.'*  JEtJi  fuper 
tttam^  (sfc.  And  it  was  argued  feveral  days  at  the  bar. 

The  fole  queftion  was,  Whether  John  Hill  and  Jlic^  Squire  be- 
coming bankrupts  after  the  extent^  and  before  the  liberate,  the  fale  of 
the  commiflioners  to  the  plaintiff,  after  tlie  goods  delivered  upon, 
the  liberate f  be  good  ? 

330.     Dougl.  395,     1.  Tom  Rq^  133.    Aad  fet 

NOY 


Com.  Dig.  30S.     s.  Efpln'  Dig. 
Uwiy    id  edit.  p.  404.  406. 
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Nov  and  FARRER,yir  thi  plaintiff^zrgVLtdy  that  this  laic  is  good;  Avdiit 
for  notwithftanding  this  extent^  the  property  of  the  goods  remain  •^'"V 
intbcconufors,  and  by  the  extent  are  only  feizcd  into  the  king's  ^"•»*'^» 
hands,  but  that  Ihall  not  diveft  any  property  from  the  conufors  ; 
fortlicy  arc  but  as  it  were  in  proteftion  of^the  king;  and  then* 
when  the  conufors  become  bankrupts  before  the  liberate^  tliofc 
goods  arc  in  the  power  of  the  commiflioners  to  fell  and  diftribute 
amongft  the  creditors.  And  they  relied efpccially  upon  the  cafe  in 
Djer.bj.  where  goods  being  extended,  yet  were  fubjcA  to  be  feized 
for  the  king's  debt :  and  they  alfo  relied  upon  the  13.  £liz.  c,  7. 
and  chiefly  upon  tlie  21  ♦  Jac,  i.  c.  15.  whereby  it  is  proved,  that 
the  conimiiiioners  may  fell  goods  or  lands,  notwithftanding  judg- 
ments, ilatutes,  executions,  or  extents,  not  fcrved  or  executed ;  and 
that  they  faid  was  not  done  until  the  liberate^  otherwife  there  would 
be  a  mifchief ;  for  then  there  may  be  an  extent^  and  no  liberate  be 
fucd  after  upon  it,  as  tlic  book  of  31.  Hen.  6.  Brooke  ^^Statutey*  41.  R-  344* 

But  ALi  THE  Court  rcfolved,  and  feverally  delivered  their  opi- 
nions, that  thole  goods,  extended  before  they  became  bankrupts, 
and  delivered  bv  the  libtrate  after  they  became  bankrupts,  could  ^''°*  ^|!^*7" 
notbc  fold  by  tlic  commiflioners,  becaufe  they  being  extended,  arc  poft^*,-- *  "^ 

ajiin  cuflodia  Ugis^  fo  as  the  conufors  have  not  any  power  to  give. 


[ell,  or  difpofe  of  them  ;  and  although  by  tlie  extent  tlie  conufec 
hath  no  abfolute  intcreft  nor  property  in  them  until  ths  delivery 
by  the  liberate^  and  at  the  return  of  the  writ  may  refufe  them  for  , 

being  over- valued,  yet  that  is  for  advantage  of  the  conufec  ;  for 
the  extent  is,  "  capias  in  manus  neflras  ut  eas  iiberari  facias^**  and  J^ow,  62.  \» 
they  arc  as  goods  gaged  or  diftraincd  ;  which  cannot  be  forfeited 
by  outlawry,  or  taken  in  execution  from* the  party  who  hath  them. 
*"  gagCf  or  by  way  of  dillrefs,  without  payment  of  the  money. 
Fide  3a  Hen.  b.  fo.  lO.  22.  Edw^  4.  fo,  1 1.  34.  Hen.  8.  Brooke 
''Pudges^''  28.  &  13.  Rich.  2.  Brooke  '«  Pledges-:'  for  the  goods 
are  bound  by  the  tcjie  of  the  writ  of  extent  or  execution  fucd,  a3 
2.  Htu.  4.  fo.  14.  4,.. Hen.  6.  fo,  58.  &  8.  Co.  171.  The  goods  arc  Crb.  Jic.  4^. 
bound  by  the  execution  fuing,  but  the  land  is  bound  by  the  judg- 
ment ;  and  by  the  extent  they  are  to  be  taken  by  the  conufee,  and 
it  is  good  againft  the  conufor  :  and  the  cafe  here  is  ftrongcr,  for 
that  the  extent  is  returned  before  they  became  bankrupts,  and  the 
delivery  by  the  liberate  was  before  the  cominiflion  ot  bankrupts 
was  fucd  out  :  and  it  is  not  like  unto  the*  cafe  of  13.  £rfw.  4. 
Dyerj  67. ;  for  there,  although  the  goods  were  extended,  yet  they 
were  not  delivered  to  the  conufee,  and  the  writ  was  not  returned  ; 
and  the  writ  of  privilege  was  for  debt  due  to  tlie  king,  wherein  the  Hoh.|3|^ 
Xing  hath  his  prerogative  by  the  common  law:  and  yet  it  is  faid 
there,  that  others  were  of  a  contrary  opinion.  Alfo,  when  the 
Vfnt  of  literate  is  fucd,  it  hath  relation  to  the  writ  of  extent,  and 
they  be  quaft  but  one  extent ;  and  the  goods  are  fo  bound  by  the 
extent  and  appraifement,  that  the  conufor  hath  not  any  more  pro- 
perty in  them,  hut  fecundum  quid^  and  not  Jim pliciter ;  that  is,  it  the 
conufee  refufe  to  accept  them  :.for  it  is  a  conditional  writ  to  deli- 
ver them  to  the  conufec,  if  he  will  accept  them ;  and  when  he  ac- 
cepts tliem,  they  are  bound  ab  initio. — And  Jones  cited  a  cafe,  in 

Sec  a9.Cir.  1.  c.  3, 
CRO.CAR,  jL  tlw? 
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AvDLiT    *  the  common  pleas>  BrumpJIcdv,  Bathurfl^  whcKcan  undcr-ilicnff* 
mgainji       j^qI^  ^h  obligation  for  his  fees,  for  an  extent  Curving  before  tlie 
Halset.      liifrate;  and  it  was  held  not  allowable,  but  he  ought  to  fcive  llayed, 
Foil.  »8».         until  the  liberate.    And  whereas  it  was  objefted,   iliat  the  writ  is 
mnch.  ao.  50,  qq^;  fcrvcd  nor  executed  uatil  delivery  of  the  goods  upon  the  lihe- 
^tii».  lo.  5».    ^^^^^  ^j^j  therefore  the  commillioneK  had  power  of  them,  they  alt 
* "       conceived,  that  the  ftatute  being  with  an  exception,  *'  where  exc- 
**  cution  or  extent  is  ferved  or  executed,"   that  tliis  1^  to  be  ac-. 
'     counted  the  executing  of  an  extent,  when  the  goods  he  appraifed 
and  the  writ  returned  ;  but  fo  long  a&  they  remain  in  tl\e  hands  of 
the  conuforS)^  they  may  be  fold  ;  but  >yhen  they  are  deliveired  by 
the  liberate^  the  commimoners  have  no  power  to  meddle  with  them^ 
And  it  was'faid,  tliat  the  21.  Jac  i.  c.  15.  provides,  that  goods  at- 
tached by  foreign  attachment  in  London  fliall  be  fold  by  cominif- 
£oners ;   which  proves^  that  after  the  13.  £1':%,  c.  7.   until  th<? 
XU  Jac.  I.  c.  15.  tlic  commiffioners  had  no  power  to  meddle  with 
goods  taken  upon  a  foreign  attachment^  yet  they  are  bqt  as  a  pledge, 
to  draw  the  party  to  anfwer  ;  and  if  he  appear,  the  foreign  attachn 
went  isdifqharged.     Wherefore  this  extent  being  returned  ferved,, 
ahc  goods  are  not  fubjoft  to  othcy  executions,  nor  to  the  power  of 
the  commiffioners^    An4  \\  was  Ui^refoife  adjudged  fo^  th^  dcr 
f(5i\dant^ 


C*si4.  Bach  againfi  Gilberts 

A  viV/aiMla^.  TERROR  upon  a  judgment  in  the  common  pleas  in  an  eje£tmen|. 
ri/SOullbein.  X2^  The  error  affigned.  For  that  Jane  Herlakendcn  apud  D.  de-. 
tended  all  one  mifgd  ^n  houfe  and  fo),ty  acres  of  land  in  jD.  per  nomina  omnium  mcf" 
until  tne  con*      /*       •  /*  •  r-v    i* 

trarybelhewn.  J^^gforum^  terrarum^  et  tenementorum Jttorum  i,n  PAROCHIA  DE  !-'•/«*« 

alibi  in  comitat.  Canc^  Upon  not  guilty  pleaded*  the  plaintiff  uir- 
6/co^lI^b.  '  wi^f'^J*  that  the  faid^fl[;T/iS  o/"/).  is  in  Rumnqy^  within  one  of  the 
X 1 .  Co.  25.  b.  Cinque  Ports,  nbi  breve aomini  regis  non currit ;  and  that  Allln^ton  \%  tbe 
Cro.  jac.  lao.  next  village  adjoining  thereto  in  the  county  of  Kent ;  and  prayed  a 
^^l*  venire  facias  upon  it:  and  thereupon  a  vcunc  facias  was  awarded  de- 

Saycr,  119.        ^idneto  de  jfllington  ;  aiid  bv  them  it  was  found  for  the  plaintiff, 
Jiurr*  333»337* 

And  it  was  nowafligncd  for  error,  That  this  venire  facias  vjus  mif- 
awarded,  and  a  mif-irial  not  aided  bv  the  jlatute;  for  the  furmife 
ought  to  have  heen,^tliat  Z).is  witliin  tlie  Cinque  Port^,  and  not  tliat 
the  parifti  of/),  is  within  the  Cinque  Ports ;  forj?.  may  he  a  village 
of  itfelf,  and  the  per  nomina  ornnium  t^rrarum^  l^c»  in  parochia  de  D,, 
may  be  the  i'amc  placc^ 

But  THE  Court  held,  that  the  villRnd  tl^parij/f^rc  inteiKled  all 
one,  unlefs  the  contrary  be  fhcwn,and  that  it  is  no  error.  Wh^rc-v 
JbfQ  rule  wa?  given  tliat  the  judgmeatlhouitl  be  affirmed. 


Jtnks^ 
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Jcnks's  Cafe.  ^""  ^ 

DEBT  upon  an  obligation  againft  the  defendant  as  brother  and  ^«  <*«*>«  «s^»^ 
heir  to  7,  S.    The  defendant  pleaded  runs  fa-  difct nt  (a)  from  \^^^^^^^;^ 
bis  iaid  brother;  and  iflue  being  thereupon,  a  ipecial  verdi£t  was  ^^f^  be  fped^ 
fbond,  that  the  obligor  was  feiled  in  fee  of  fiich  lands,  and  had  ally  ih«wn  in 
iflue,  and  died  feifed,  and  the  ifluc  died  without  iffue,  whereupon  ^^  <»cdar«iii>n. 
the  lands  dcfcendcd  to  the  defendant,  as  heir  to  the  fon  of  his  bro-  Cro.  EJiz.  24. 
rhcr.    Et  fi  JuptrMam^  {^c— And,  after  argument,  it  was  ad-  Djrer,  366.  j6X, 
JUDGED  for  the  defendant.     For  although  he  is  chai^eable  as  heir  i]^^*  5°^* 
upon  this  bond,  yet  he  is  but  a  collateral  heir ;  and  it  ought  to  be  ^  N.^.'lao. 
fpeciallydeclarod,  and  the  iflue  ought  to  be  joined  accordingly  :  Cro.jac.i6f. 
but  upon  this  iflue  it  is  found  againft  the  plaintiff;  for  tlie  defen-  Pop.  155. 
dant  has  nothing  as  immediate  heir  to  his  brother,  but  by  defcent  *•  ^«'"'  4oo« 
from  the  fon  ofhis  brother;  and  if  hcwould  charge  him»  he  ought  cmh  ^*^'  '^^' 
lohave  made  a  fpecial  declaration.    Wherefore  it  was  adjudged  ^«-., /  "^'  ** 
for  the  defendants  s.Bi.Rep.  1099. 

BnlU  M«P.i76.3«o« 

(«)  See  a^.  Car.  a.  c,  3.  and  3,  ft  4,  WiU,  ^  Mar/*  c  14.    Poft.  a^6« 


L  9  Eaftc^ 


Eafter  TernL  '^^ 

5.  Car.  I.    In  the  King  s  Bench. 

iSrr  Nicholas  Hyde,  i&/.  Chief  Juftice. 
Sir  William  Jones,  Knt. 


5s,  Knt.     "1 

ock,  Knt.    K  Jujlicis. 

5,  Kntk.      J 


Sir  James  Whitlock 
Sir  George  Ctoke 

Sir  Robert  Heath,  Knt.  Attorney  Gentrah 
Sir  Richard  Sheldon,  Knl.  Solicitor  GeneraL 


James  Hyott  againfi  Hoxton  and  Broughton.  Ca«  i . 

ERROR  in  the  king's  bcnchj  upon  ^  judgment  in  audita  i^  ^^j,^ 
querela  in  the  (Common  plesis  by  Hoxton  and  Broughton^  fur-  r«/«yif  the  plain* 
mifing.  Whereas  they  were  bound  in  a  ftatute,  acknow-  tiff aitedse  that 
icdged  before  the  mayor  o(  Hereford  to  Hyoitj  and  he  fucd  execu-  T^^^^I^ ^ 
tion  upon  that  ftatute,  and  thereupon  the  faid  Hoxton  wHs  taken,  ^c^^^^that 
and  let  at  large  by  the  fherifF  o{*Salot>9  with  the  ailent  of  the  faid  afterwvtls  cho 
Hyottf  whereby  thty  were  to  be  difcharged  of  any  other  execution  ewrft  '•  cb« 
lamft  them  ;  that  notwithftanding  the  faid  Hyott^  to  vex  die  faid  *|  landi  of  the 
Hoxton  and  Brouthlon  minus  jujie^  by  Virtue  of  an  inquifition  found  «  ^Jfj!*|J[jf }^ 
before  the  (hcrift  of  Salop  and  the  (herifFof  Hereford,  fuch  a  day  u  gUmCMiZt- 
and  year,  the  lahds  and  goods  mentioned  in  the  inquifition  eidem  ^^ravit^'mhem 
Jac^o  deliveraviif  where  it  ought  to  have  been  by  tlic  tVro  Ihrriffs  it«ighttohave 
ieliberari  procuriTi/it ;  othcrWilc  it  h  infenfible   that  the  plaintiff  ^'**  "J^*il* 

IhouM  deliver  to  bimlclf.  ,  „  dMirmrifr.^ 

And  this  was  afligned  for  error.  That  the  declaration  was  infuffi-  *lj^2^^nij^ 
cient,  it  not  appearing  that  the  faid  goods  and  lands  fo  extended  u  piod;  for \c 
were  delivered  by  any  Iheriff  butbythe  party  himfclf;and  fomuch  fliewtaVuffi. 
the  rather,  becaufc  the  judgment  teing,  that  they  fhall  be  rcftored  cma grmvamen^ 
to  what  they  loft,  it  doth  not  appear  what  they  loft,  nor  what  was  ^^^^^^^ 
dchvered  in  execution.  altodfedinag- 

But  ALL  THE  Court  conceived  it  to  be  no  error  ;  for  tlie  writ  gmvariooof  da- 
is good  enough,  which  Ihews  fufficicnt  caufe  of  difchargc*  and  ?"*^*** 
comprehending  that  he  is  minus  jufle  grieved,  by  delivery  of  their  ^^l^!^^* 
lands  in  extent,  it  is  fufficicnt  without  other  declaration ;  and  ^^  g^^^  g 
when  the  declaration  is  good  in  point  of  the  caufe  of  difcharge,  Dyer,  »97. 
althoug'A  the  matter  be  ill  in  point  of  aggravation  of  damages,  yet  Cro.  Eiit.8cf. 
the  writ  being  good,  and  the  iiTue  taken  upon  the  caufe  ofaif-  3*  Buift.  30S. 
charge,  and  found  for  him;  the  judgment  is  good ;  for  the  default  ]?*^^^ 
in  the  declaration  is  not  material :  and  as  to  the  obje£lion,  that  -,  TcTORtp. 
being  uncertain,  it  cannot  be  referred  to  enquire  what  was  loft  or  %^%.  643.    '  ^ 
taken  in  execution ;  that  may  very  well  be  fupplicd  by  the  writ  of 
enquiry  of  what  damages,  &c. :  and  fo  this  writ  beinp;  found,  he 
may  be  reftored.     Whereupon  the  judgment  was  allirmcd.     Co. 
BL  Ent.  234«. 

X.  3  Bcare 
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Case  t.  Bearc  agahiji  Woodlcy. 

A  srant  af  an  A  VO  WR  Y.  Upon  demurrer  the  cafe  wa^  J.  S.  gnntt  a  rent  of 
amiuiKyiaf*.  X\  fourteen  pouu^s /^r  tf«iiif«  Out  of  fuch  land*  "  haiiekdum 
tU»io*''Mid**"  **  ^^vcn  pounds  fcr  annum  for  thirty-eight  years^  if  J.  iX  live  fo 
«ndin^Vdir.  '*  ^o^^gy  payable  at  Micb^lmas  and  tlie  AiaaaiHCMtuai ;  and  hab£V^ 
fcrentdfiiesifc  *'  DUM  the  Other  fcven  pounds  perminum^  to  begin  after  the  death 
fevenl  renw,  m  ©f  /Fo^dlej^  for  thifty-eigtt  years,  payable  at  the  (aid  two  Feafts  1 
and  eanooc  be  «  ^j^^i  jf  ;^  happen  that  the  faid  rent  of  fourteen  pounds  to  be  be- 
^:^J^,    "hind,  that  he  may  diftrain." 

S.c.j<Nies,207.  The  <|ueftion  was,  Whedier  ttiis  was  one  entire  rent,  or  fevcral 
'^'jS/^'  309*  rents  ?  tor  that  it  is  but  on^  gt^nt  of  fourteen  pouods  in  the  be- 
Ctm^'vt^^Ay  S*""**^'  ^^^  ^^  diilnefs  is  liinitcd  for  fourteen  pounds,  fo  it  is  en* 
fijlk.423!'        tire  alio  in  the  dilhefs. 

3-  W«J  «09-  But  ALL  THE  CornT  rcfolved,  that  they  were  (erefal  rents,  be*- 
c«^EfeJ**o.  *^^*^  they  have  fc\xral  b^nnings  and  ieveral  endings ;  and  al- 
637.  651.^^  though  it  be  mentioned  to  be  bat  one  in  the  claufeof  diftrefs,  yet 
Ydir.23.  diatis  to  be  intended  dijiriiutive  to  each  part  <liereo£    Where* 

Carti).  34£.       upoo  it  was  adjudged  j^nft  the  avowant.   Pldc  17.  Edw^j»  fL  75^ 

Casi  3.  '         Gofluwke  agalnfi  ChiggelL 

Xb^jKiML  pJECTMENT.  Upon  a  fpecial  Tcrdia  the  cafe  was,  Onif 
fed  of  ii  kafeCor  ^^  Crg^ate  was  pofleffird  of  a  Icafe  for  a  thoafand  yeais  of  the  to- 
loooyeart,  nemcnts  in  qudlion,  and  by  deed  poll  giantcd  **.aU  his  terait 
^hlmaj^^  "  eftate,  and  inten:ft  therein  to  Hc/u-r  his  daughxer,  Habekoum 
«<  and  intereft  **  ^o  the  laid  Croj^au  and  his  wife  for  their  lives,  and  after  their  de^ 
-«'  tberein  co  B.  *<  ceafe  to  the  {aid  Heftfr  ;  a:sd  if  Ibe  hath  betr  of  her  body,  then 
^  hUdaufteer,  «  xo  her  executors  and  alTigas,  f'RO video  that  Ihe  ihall  pay  to 
^th^akT^"*  *•  D/tf «f  her  fiftcr,  after  tiie  death  of  Cr^gau  and  his  wife,  tea 
«  and  hb  wife  **  fOMtkA&per  oHuum  during  iKr  Ufc  :  provided  also,  Thatif the 
'<  ferciMirfivct,  '^  faid  HejJer  A\cA  unmarried,  having  no  itfueof  herbody  lawfully 
••  andaftsrtbdr  «<  begotten,  that  then  this  grant  to  die  (aid  ILfifr  (houl^  be  void, 
TtefiJft **^'*  "  ^^"^ **"^  -Diffiw  (hottid  have  tiae  term.*'  [t  was fonnd  that  Hr/ut 
to  £.  U  aST*  ^**  married,  and  died  without  ilTue ;  CrtgaU  and  his  wife  died. 
maA^»hahm^  Xhe  plaintiff  claiois  by  Icaie  from  Hyt  executon  of  Hefler^  and 
^^  *?/^  *"^  tfa^  defendant  claims  under  Dlana^  and  alfo  by  the  executors  of 
iZi^^^jTn.  ^^S^^-  1'*^<^  qucftion  was.  Whether  the  plaintiflF  claiming  as 
is  void.  '  executor  to  Hc/ia-  ihall  have  it  ? 

Foa,  4M>.  ^j^  i(  ^ipa^  argued  by  Griogs,  /or  xir  pUmtiffy  atxd  by  FoFc$4 

SX.  Jones,io5.^  fijc  defendant. 

<#.  Co.  95!  L  And  for  the  plaintifF  tvas  urged,  that  this  is  a  good  grant  of  die 
term  to  Hcftery  wlicreby  ihe  was  intere&ed  therein,  and  the  ba^M^ 
dum  U  void ;  and  the  itcond  prQv'ifa  for  the  determination  thereof 
is  not  performed,  becaufe  (he  did  not  die  unmarried  :  and  in  that 
point  the  pravlfo  is  good,  and  the  other  part  of  the  tr$7nfo  is  to  no 
pnrpofe  (tor  Ihc  cannot  die  unmarried  and  have  itTue  ot  bet  body 
lawfolly  begot^a}  ;  and  therefore  is  to  be  teje<t^«  Whcrc^ 
fort,  &€« 


feafter  Term,  5.  Car.  i.    in  B,  R,  and  C.S. 

Sut  ALL  THE  CouHT,  delivering  their  opinions  feriatlm^  con- 
ceived, the  plaintiff  had  not  any  title,  but  the  defendant  had  good 
title:  forthey  agreed  that  the  grantwas  good;  and  the  Habendum 
to  the  griuitor  and  his  wife  for  their  lives,  and  after  to  Hefter^  is 
void,  becaufeit  is  repugnant  to  the  grant;  but  the  habeni^um 
ihews  the  intent  of  tlie  parties,  that  the  executors  of  Hejkr  ihall 
not  have  it  unlcfs  fhe  be  married,  and  hath  heirs  of  her  body :  and 
the  PROVISO,  "  That  if  Ihe  die  unmarried^  having  no  iffuc  of  her 
«  body  lawfully  begotten,  that  it  (hould  be  void,"  (hall  have  this 
tonfiruftion^  that  if  ihe  die  unmarried,  or  married   having  no 
iflue  of  her  bod^  (for  (he  may  not  have  lawful  ifluc  unlefs  flic  be 
married),  then  it  mall  be  void  ;  for  that  is  expounded  by  tlie  ha- 
bendum, that  he  did  not  intend  tliat  the  executors  of  Hejitr  ihould 
have  it,  unlefs  that  fhe  had  ifluc ;  fo  by  this  conftrudion  the  words 
of  the  deed  iland  together :  and  when  it  was  found  that  fhe  was 
married,  and  died  without  ifllie,  the  edate  to  Hefter  and  limitation 
to  her  executors  is  determined.     Whereupon  rule  was  gi\tn  that 
judgment  (hou Id  be  entered  for  the  defendant,  unlefs  other  matter 
'wrcrc  fhcwn,  &c. 


CoflkAWKA 
CNIGG.Itifc^ 


Wicks  againft  Shepherd. 

In  tbi  Exchefuer% 

A  CTIQN  t'OR  WORDS.  Whereas  he  was  of  a  good  farafc, 
^  and  a  fuitor  to  fuch  a  wt^mari,  to  marry  her,  by  which  mar- 
Hage  he  was  likely  to  have  had  a  good  preferment,  and  was  in  pof- 
iibility  to  obtain  her  ;  that  the  defendant  maliciouHy,  and  to  hin- 
der him  of  this  marriage,  ufed  thefe  w^ds  to  the  faid  woman  (in 
prcfence  of  others)  of  the  plaintiff:  **  He  is  a  (harking  fellow,  and 
•'getteth  his  living  by  deceit,  aiid  ufed  himfelf  violently  to  his 
*•  former  wife,  and  denied  her  neceflarics  ;  and  is  a  needy  fcllow» 
^'and  his  eonditions  are  wicked;  and  for  his  religion,  he  \i  a 
**  Brownift.**  By  reafon  of  which  words  the  faid  woman  refufed 
him,  and  he  loft  his  marriage. 

The  defendant  pleaded  not  guilty  ;  and  found  againft  him ;  and 
moved  inarreft  of  judgment,  that  thefe  words  arc  not  aftionable. 

But  after  argument,  becaufe  it  was  (hewn  that  by  reafon  of  thofd 
Words  he  had  loft  his  marriage,  it  was  held  good  caufc  of  aAion» 
Slid  adjudged  for  the  plaintiff:  and  aftefwards  judgment  was  af- 
firmed in  a  writ  of  error  in  the  exchequer  chamber.  And  Sir 
Nicholas  Hyi>e,  Chief  Juft!cCf\>Topovtn(\ed  it  to  Jcstick  Jon£s, 
JrsTicE  Harvev,  and  Myself,  Whether  this  ^ftion  was  main- 
tainable ?  And  we  all  agreed,  that  the  aftion  well  lies  for  the  lofs 
which  he  hath  by  fpcaking  thofc  words,  otherwife  the  words 
without  fuch  circumftances  will  not  maintain  an  aftion ;  as  it  is  in 
tiic  cafe  oi  Amtf  Davles^  4.  Co,  16,  17.  a. 


Ca«  4^ 


In  lUnder,  j^f. 
fimi  damagt  is  a 
good  caufeof 
adion,  although 
the  Words  chem- 
le]VM  be  not 
actionable. 
Pbft  169^ 


La 


Salvia 


H^  feaftcr  Term,  5.  Car.  t.    Ifl  B.  R^ 

•  «^"  5-  •      Salvin  jftf/«/?  Clerk. 

Hiiiuy  Term,  20.  Jac.  l.   Roll  \66, 

irtdbntinuli  EJECTMENT.  Upoaa  fpccialverdiathcGafcwas,  ^/^*Wrf 
ih*rf  * 'rJL^*^  Sy/il»iAtfwi  was  tenant  in  tail  to  him  and  the  heirs  males  of  his 
MfecraSate--  '^^y'  ^'^^  rcvcrfion  in  fee  to  7e»A«  Sydenham  his  cldcft  brother, 
ward'grantf  Alexander  makes  a  leafc  for  three  lives  with  Warranty  againft  all 
the  revcrfionin  perfons,  the  jeafc  not  being  warranted  by  the  32. /7r«.8.  c.  28- 
fee  with  war.  Afterwards  Alexander^  16.  EH%.  levies  a  Snc  ofthofe  lands  with 
fc^$oX\te"  ^^^^"^y  againft  all  perfoni,  and  with  proclamations  to  Taylor, 
imjcwithtfleu,  ""^^^  ^'^^"^  ^'^^  defendant  claims,  and  afterward  dies  without 
it  (hall be  a  bar  JiTiie  male,  having  iflue  Elizabeth^  mother  to  Pdynts^  leffor  of  the 
to  ihe  tenant,  plainfifF.  After  the  death  of  Alexander;  the  faid  John^  30.  £//«. 
though  his  right  died  witliout  iffue,  the  faid  Efizaheth  being  his  niece  and  heir.  In 
takw'TwaV.'^  i8.£/;2.  theleafe  for  three  lives  expired  ;  the.  defendant  entered 
Ante,  sS.  *  by  virtue  of  a  Icafe  from  Taylor  \  and  /^oyAff  J  enters  as  heir  to  Eliza^ 
€6.  Lit.  111      *'**•  *^  '^^^  ^^  ^^^  plaintiff,  and  the  defendant  oufts  him,  &c- 

s!c'  Latch,  64!  This  cafe  was  oftentimes  argued  at  the  bar,  and  afterwards  at  the 
72.  bench  ;  and  all  the  Juftices  were  of  opinion,  that  judgment  fhould 

jfoor,  156.       be  given  for  the  defendant. 

a.  Bac.  Abr.90.  th£  FIRST  quEsTioN  wat,  Whetlier  this  warranty  in  the  fine, 
e©wp%ia.  admitting  that  it  was  not  with  any  proclamations  and  no  non- 
claim,  fhould  make  a  difconti nuance  in  fee,  and  be  1  bar  to  Eliza- 
beth^ becaufe  it  did  not  defcend  by  the  death  of  Alexander  without 
iffue  upon  John^  who  fiad  right  of  the  rcvcrfion,  but  upon  Elizabeth 
his  daughter;  and  when  ^o^m afterwards  died  without  iflue,  Eliza- 
heth  htingh'is  heir,  whethcPflic  be  barred  by  this  warranty;  or, 
whether  the  warranty  were  determined  by  the  death  of  Alexander  Z^— 
But  ALL  THE  Ji'STiCEs,  cxccpt  Whitlock,  who fpakc  not  tothat 
point,  conceived,  that  the  warranty  continues,  and  is  a  bar  to  her; 
for  by  the  eftate  for  life  it  was  di  icon  tinned,  and  Alexander  had  a 
new  fee :  and  then  when  be  by  fine  grants  that  rcvcrfion  with 
warranty,  the  warranty  is  annexed  to  the  fee,  and  binds  him  that 
hath  the  right ;  for  the  reverfion  being  divefted  and  difplaced,  th^ 
fine  and  warranty  enures  thereupon  ;  and  by  confequence,althoug;li 
tJic  warranty  did  not  defcend  upon  Johny  who  had  the  right  of  rc- 
vcrfion, but  upon  Elizahethy  yet  when  John  was  dead  without  iffue^ 
the  right  defcendcd  to  Elizabeth^  and  ihe  is  barred  by  die  fine ;  and 
it  is  not  like  to  Seymour's  Cafe  (<?),  where  the  reverfibn  was  not  dif- 
placed, nor  a  fee  gained,  as  it  is  here,  ride  21. Hen4(>. ^2.  22,Edw.^ 
tit.  ^^Difcontinuance.*' 

II  tenant  In  tail  Xhr  SECOND  POINT  was,  Whether  this  fine  nnd  nfm-elaim  for 
vaa^^  ^t^(ctot  £yg  years  fliall  bar  the  daughter? — And  RKsOLVEDitwasabar:  for 
fil^'^h  |io-  when  7(7*;/,  who  had  right  at  the  time  of  the  death  of  AUxander 
•damations,  ind  with  inue  male,  did  not  profecute  that  title,  it  is  a  bar,  and  he 
die  without  if-  (hall  not  have  the  advantage  of  entry  after  the  death  of  the  tenant 
fue,  and  five     f^^  |jfg^  bccaufc  hc  hath  no  other  title  after  his  death  than  he  hai 

year*  pa's  with- 
out  entry    or   claim,  the  rra)aiii4er«inaQ  ii  barred,     Poft.   aoi.— Dyer,   3,      Flowd«  yj%.      Crt. 
lyt.  aoo*     a*  ^ob.  17.  ii«, 

(*)  «•  Cp.  95-  ^  ^  _ 

befofcj 


fiafter  tcrnt,  5.  Car.  ii    In  8.  R.  iSf 

t«forc ;  for  his  title  was  by  the  dckth  trf  tenant  in  tail  without  iflue       Salviw 
male,  and  then  he  might  have  brought  his  formeJon  ;  ahd  when  he       /»l^«'«/' 
did  not  purfue  his  title  after  it  firft  veiled,  he  and  his  htfirs,  {(nd  all      ^^*^*''^- 
claiming  by  him,  (hall  be  barred  for  ever.     And  it  is  not  like  to  i.  vcnt.  241. 
the  cafe  where  tei>ant  for  life  makes  a  feoffment,  and  fo  commits  a  Raym.  219. 
forftiture,  and  a  fine  with  proclamations  is  levied,  the  Icflbr  hath  3-  ^''*  78. 
title  of  entry  in  refoeft  of  the  forfeiture  ;  as  alfo  when  the  reverfion  ^"j^P'  '^^^^^ 
falls  in  poflicflion  by  tlie  death  of  the  tenant  for  lif«,  and  may  have  coltlt.  333.^4 
eledionto  make  his  entry  within  five  years  after  the  reverfion  falls  3.CofP.  Dig, 
inpoileffion  :  but  here  he  hatli  but  6ne  title,  vizi  after  the  death  of  359' 
the  tenant  without  iiTue  male,  when  he  might  have  brought  his  ac- 
tion offormedo/it  and  not  to  tarry  until  the  death  of  the  tenant  for 
lite.    Whereupon  it  was  adjudged  for  the  defendants 


ijynner  a^ai/i/I  Wood*  .  Case  6, 

^ROVER  for  divers  loads  of  corn.     The  defendant  pleads,  and  in  trover  for 
^   entitled  himfelf  to  them  as  tithes  fevered:, and  bccaufe  the  comi » pica fhat 
plea  amounts  but  to  •*  not  guilty,"  the  plaintiff  demurred ;  and  JlJ^j'^^IJ^fj^!?' 
lliewcd  for  caufe,  that  the  plea  was  therefore  not  good.  h*i*ti!hct  feT 

Hendek,  Serjeant^  would  have  maintained  this  plea,  becaufe  it  J^  thc'/wr!!/" 
concerns  matter  in  the  tealtjr,  viz.  tithes,  and  title  *s  pleaded,  as  it  ijfM,. 
were  a  confeilion  of  the  poflcffion  in  the  pkintifF^  and  as  a  general  ,,  Roii.Rcpi 
bar  in  adion  of  trefpafs,  and  Colour  given.^  112. 

Sedfton  allocatur ;  for  this  action  Comprehends  title  in  it;  and  a  ,'.  Browni.  /. 

Silea  which  amounts  but  to  a  general  iifue  is  not  allowable,  it  being  Cro.  £iiz.  146. 
pcciallylhewn  for  caufe  of  demurrer.     Whereupon  without  argu-  *^*-  4S5. 
ment  it  was  adjudged  for  the  plaintiff.  ^['';  ^^'  '*5* 

TOtCo.  88.  b.  95.  A.    Latch.  185.    Strange,  651.     i.  Com.  Dig.  ftt4.     5.  Bac.  Abr.  20^ 


Anfley  anraiaj  Chapman.  '        .    ^^»^  7- 

Micboilmas  Term,  i.Car,  1.     Roll^^t* 

"tJECTMENT  of  lands  in  Tottenham.  Upon  a  fpecial  vcrdift  a  dcvifc  to/f. 
^  the  cafe  was,  fyjliiam  Lock  was  fcifed  in  fee  of  the  tenements  upon  crodltioa 
incjueflion,  and  of  dj vers  others  mentioned  in  theverdift;  and  "<>t'ofenbui 
having  divers  fons,  viz.  Thomas,  Matthew^  John^  Henry,  and  Mi-  ^rfon^Ti^^tjf 
fW,  and  being  bound  in  an  obligation,  that  forty  pounds  Ihould  pay  ehereout  a 
be  paid  annually  to  his  wife  during  her  life,  made  hi$  w*ill,  and  proportional 
thereby  devifed  all  his  lands  by  fcveral  claufcs  to  feveral  his  fons  ;  P^'  towards 
and  amongft  others,  he  devifed  the  land  in  queflion  to  MichatUnd  ^'j'^^P^y'T;"'*'^. 

u        t  •  ^  .^1^"  f  •  1        -1-1  /•  11  •  1         an  annuity,  par- 

nenry  his  fons,  upon  this  condition,  that  it  they  fell  it  to  any  but  fe-g  ^^  gjf^f^ 
to  Matthew  Lock  his  fon,  then  he  to  enter,  as  of  his  gift ;  and  adds  f^r  ///v  ^ly ; 
thischiufe:  Item,  "  All  the  houfe«;  and  lands,  which  1  have  given  for  the  law  wijf 
"  between  my  fons,  is  to  this  purpofe,  that  they  all  Ihall  bear  patt  "yj^jj,.'^*^ 

font  words  of  ptr^tuUy. — ^Jonet,  211.      6.  Co,  x6.     Cro.  Elix.  378.    Cro.  Jac.  527.     Co.  Lit.  9.  b. 
S^C».ai.     C«frp.  43,  ajj.  2^.  6j7.     1.  Term  Rep.  411.     i.  Terra  Rep*  656.     3.  Term  Rcp.3^6. 

''and 


/ 
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Ams'lky  •»  and  part  /fir,  going  out  of  all  my  houfcs  and  lands^  towards  thft 

tffaiy  <i  payment  of  my  wife's  forty  pounds  pir  annum  during  her  lifc» 

iiA»MAM.  4,  which  I  am  bound  to  pay  ;  and  which  of  my  fons  tefufc  to  bear 

»•  J^'  *49'  **  their  pan,  I  will,  that  he  or  they  enjoy  no  part  of  my  bcqucft 

a*  Mod  ^V'  "  8»^^"  ^'^^®  *^°*  5  ^"^  "^y  gift  given  to  them  (hall  go  to  the  reft 

a!  vern!  xo6.  '*  o^  »ny  well- willing  fons/' 

Bwm.^fli*  T'^^  qucftion  was.  Whether  upon  all  this  matter  Aftchael  and 

1.  Eq.  Ca.  Ab.  -Wwry  havc  an  eftate  in  fee  by  this  will>  at  for  life  only  ?  for  if  it 

t77..  bean  eftate  for  life  only>  the  ]i>laintifF^  who  claims  uncier  the  heir 

3.  Bum  J  537.  of  Michael  Lock,  hath  no  title. 
Gilb.  Dev.  iz. 

(Towp*  43.  And  it  was  argUed  at  die  bar  for  tlie  plaintiff)  that  it  Wfrifc  a  fee  by 

this  devife  to  Michael  LqcL 

First,  Bccaufc  the  devife  i^  to  th6  cldeft  fbn,  who  fhould  hav^ 
taken  a  fee  by  defccnt,  if  not  by  the  devife ;  and  he  intended  every 
fon  fhould  have  a  fee  as  well  as  his  eldeft. 

Secondly,   By  the  claufe,  that  they  fliall  not  fell   unleft  to 
AfattheWf  is  intended,  that  tlicv  had  an  eftate  of  inbcritance>  which 
tw  Co.  128.  a.    they  might  fell,  as  7.  Edw.  6.  hrooke  *'  Devifer 

Thirdly,  Becaufc  it  is  dcvifed  paying  fuchafum,  vrsr.  *' every 
•*  one  his  part  of  the  forty  pounds  per  annum  to  the  wife  ;"  which 
implies,  that  the. devifor  intended  they  ihould  have  an  inheritance: 
and  it  was  faid,  tliis  very  cafe  was  fo  refolved  in  the  court  of  wards, 
by  the  advice  of  the  two  Chief  Juft ices  and  the  Chief  Baron,  that 
the  intention  .of  the  teftator  will  naake  it  an  inheritance.  Where- 
upon, by  NoY  and  GermyN)  judgment  was  prayed  for  the 
plaintiffl 

And  it  was  argued  by  FtNiCH,  Serjeant^  and  WHiTFiELD,ySr  the 
defendant,  that  forafmuchas  there  is  not  one  word  in  the  will  which 
fpeaks  of  any  exprefs  intent  that  he  fliould  havd  a  fee,  the  law  will 
not  adjudge  it  to  be  fo>  without  an  intent  apparently  to  be  collcftcd 
t)ut  ot  the  words  in  the  will ;  and  they  faid,  that  upon  argument 
in  the  exchequer  by  all  the  Barons,  after  the  faid  relolution  in  the 
court  of  wards,  Tanfield>  Chief  Baron  (who  was  one  of  thofe 
that  gave  the  faid  refolution  iii  the  courtor  wards),  was  of  opinion, 
that  it  was  not  a  fee,  but  for  life :  and  fo  all  the  other  Barons  agreed 
with  him;  and  they  produced  the  re(iord  thereof  under  the  fealof 
that  court. 

And  afterwards  all  tMe  Court  here  reft)lvcdj  without  open 

tirgument,  that  it  was  but  an  eftate  for  life  only  that  paded  by  this 

_devife.    For  as  to  the  firft  reafon,  before  alledged  on  the  other  fide, 

it  was  anfwered.  That  the  eldeft  Ton  had  not  any  fee  by  the  devife, 

5.Co.ii8.a.     but  by  (lefcent  and  operation  of  law.     To  the  second.  They 

may  be  reftrained  from  felling  an  eftate  for  life ;  and  it  doth  not 

appear  thereby  he  intended  to  give  a  fee.    And  to  the  third 

3.  Co.  11.  a.     reafon  alledged.  It  is  not  devifed  paying  fuch  a  fum,  which  is  a 

Cro  ^iac^  \\     ^^"^  *"  grofs,  as  it  is  cited  in  TVillock  v.  Hammond,  but  that  every 

Cro.  E^liiAyS.  ^^^  ftiallpayout  of  his  part  towards  the  payment  of  the  forty 

founds //r  annum  to  his  wift ;  which  Uguajidh  aimual  rent  out  of 

the' 


^  profits  of  tbe  had,  and  no  fofn  in  grofs,  aiid  tlierefore  ho  fee      AM^rw 
gwcxu    And  as  to  tim  pbjcAioa  ia  tb.e  wcU»  diat  wlierc  lie  de-        'W**^ 
vifeth  hods  <o  ht$  fcvcral  fons,  that  every  oik  ihould  have  foe    ^-**^*** 
Ifaeieby,  as  well  is  in  a  chattel,  it  is  00  law,  without  his  ejcpi^fs 
intent  tnj  be  coDe&cd  o«t  of  the  words ;  otherwise  the  bw  will 
not  CQiiAirue  it  to  be  fee  in  prej  udice  of  the  heir,  without  tlie  word 
~  itticj,'*ar  **  iu  ^frisiumy  *  or  which  uutu^^wft.    Whereupon  it 
ym  adjtt^B^  (^  ^  de^iulaat. 

Thurfby  dgw/w^  Warrctt,  C^t » t. 

pRROk  of  a  JMclsipetit  in  the  coauaoa  pkas%  ia  an  ^Jiemft/k^  by  AwMtMineymjii 
"-^  Eiiv^abetb  Iv^ir^rtt^  ciCctutcix  of  fFiiUam  JVarrens   where  tl>c  *?*»*'-■«"  ^- 

^l^«^^^zxc^^^K^B.^u^  ViytiSi^f^y  oey^fyttns.  tly^^^tCTil 
defendant  was  mdebted  to  the  laid  fVukam  IVcrrcH^  being  an  at-  cfeitine  acaafe 
tomey  of  die  comsoon  pteas  i<i  divers  funts  of  money,  tam  in  ottwr  courts 
fnai&a  a^a^iU per  Jfffum  \V ihLiEi.UuM  VVARRFKfor.tlie  ftiid  ^  th«t  in 
J*ftni)li  laid  out  at  his  «?quc<H  for  the  profccuting  and  defending  "*!*?*  **JL*^ 
lyf  divers  fdits  <or  the  (aid  defendant,  aAd  for  his  fees  in  divers  ^^^^^ 
Terats,  beiides  his  expcnoes  and  t>thcT  fums  of  mobey  laid  oot  hj  himwiatAdufll 
the  faid  tf^iiliam  fV^rttn^  as  fervaant  and  foltciti^r  «e  the  faid  de>  i^ette  OmU 
fasdantt  in  divers  other  coarts  ill  iV^Jimmfier^  at  the  reqwft  of  the  ''^^^  *^ 
bid  defendant,  in  profecution  and  defetide  oif  alt  his  fuiti  in  the  ^^^^  «*'^'* 
£ud  courts,  and  in  the  conit  of  l^nn  Apgii^  being  a  court  of  ki(-  Ani«,  70.  77. 
toid  ;  as  alfo  for  his^lalary^  and  divers  other  fttms^o  him  due,  and  vo;.  109.  ^ 
to  be  paid  by  the  defetkbnt  for  his  w%cs,  as  ftevi-atd  of  di  vets  of  ^^^-  'sh?  .* 
his  coui«  iu.tlM  eoiHity  of  Nffr^Uk^  and  yet  m  him  due  and  hn-  u  Jai«s  acs. 
paid ;  and  alfo  in  divers  other  nuns  of  money  expended  by  him  c«x».  Uiz.  41%^ 
at  the  requed  of  the  defendant,  as  wefl  about  his  other  bufineis  7^ 
as  for  his  hbour  for  the  fame,  to  liim  due  and  unoaid  :  and  the  {^,^,5^,  « 
defendant  beikig  fo  ii%debt€d  to  tiie  iaid  U^Hliam  iran-en^  he,  the  Lut.  3%. 
feme  day  and  year,  at  Lr/ffv  afbre&ld,  delivered  to  him  a  note  in  Skin.  217, 
Writing,  mentioning  the'  faid  fun«(tf),  amounting  to  thirty-nine  Cro.jac.  520,^ 
pounds  two  IhiUings  and  ninepence,  r^quijiiig  him  to  pay  it.  ^^  ^^ 
That  the  defendant,  in  coniidenrion  of  tlic  prcnUlcs,  then  and  j.^Mod.S". 
there  aflimied  and  'promifed,  that  if  J4tmes  Se<igmck^  an  attorney  of  s!  Str«.  xq^. 
tiie  coofunon  pleas  tliere  picfent,  would  peruie  the  faid  note,  and  i*  ^^^^  i>>s^ 
iffirm  it  to  be  rcafonable,  he  would  pfi^y  to  the  faid  IVarrtHM.  the  **^*^J'p  ^ 
AuQS  mentioned  iu  tl»c  faid  note :  and  allcdgeth  i\\  faft,  that  the  laid  J^*  * 

Jams  Sedgwick^  the  fame  day,  year,  and,  place,  u^n  view  of  the 
note,  affirmed  it  to  be  re-ifonable;  and  notw  itliilanding  tliat 
the  defendant  had  not  paid  it  to  tlie  faid  iyUliom  in  his  iii^  nor  to 
the  plai);ktiff  his  executrix,  Ik^t  fiepius  requ'tfitus,    ■ 

TIk  defcodantpleadcd  mnaffumpfti ;  and  being  fodnd  ^gainft  him,, 
and  damages alfeded  to  twenty  pounds,  and  judgmedt  entered^ 

A  writ  of  error  was  brought,  and  the  error  waS  afligned,  Becaufe 
he  demanded  fees  as  folicitor  in  other  courts  where  he  was  not 
attornev,  which  is  riiamumuce  and  unlawful ;  and  then  the  of- 
fumpfit  being  void  in  part,  is  void  in  all ;  fo  that  when  entire  da«^ 
foages  were  given,  and  judgment  for  all,  it  is  error. 

(«)  Seb  y  Jac.  i.  c*  7.  tbe  a.  Ceo»  a«  t^  %i^  f.  x j.  and  Ra/.  2^5*    Carth.  $7. 147* 


RoS.  Ah.  I  -, 

Hotiart,  67.  " 


tte  fiafter  'Term,  5,  Car.  i.    In  B.  R. 

TMtTMiy        And  ALL  THE  CouRT  conccived,  that  an  attorney  may  very  well 

\^^J^       be  a  folicitor  for  his  client  in  other  courts  as  well  as  in  the  court 

WA&aairk    ^hcrc  he  is  attorney,  and  is  allowable,  and  a  promifc  to  pay  him 

,  for  it  is  lawful ;  and  fo  may  a  fcrvant  for  his  mafter,  and  it  is  no 

maintenance^  as  19.  Edw.  4.  3.  efpecially  as  this  cafe  is,  hating 

laid  out  money  at  his  rcqueft,  and  giving  a  note  thereof  to  a 

•llranger  to  view  whether  reafonable  or  rtdt,  and  a  promife  to  pay 

it  if  by  him  tliohght  reafonable,  which  of  itfelf  is  a  fufficient  con- 

fideration. 

fott,  194*  And  ALL  THE  Court  conceived,  that  a  folicitor  of  an  inferior 

s.Cttm^Dig.  rank,  which  folicits  caufes  for  his  clients,  may  take  rccompcncc, 
*5^'  and  take  a  of omife  to  t'epay  what  fums  he  (hall  lay  out ;  but  if  a 

Krfon  of  fuperior  rank  Ihould  do  It,  it  were  maintenance,  as  it  is 
19.  Eliz.  Dyer,  3s6. 

All  the  Court  thereupon  agreed,  that  the  ajfumfjit yfi&  goodi 
ftnd  the  judgment  w^  affirmed.  §se  1 1.  Hen.  6.  10.  32.  Hen. 0.  25. 
34. //ipn.6.  26fc  . 

teiajfumfJU\\»  NoTB  ALso^  that  another  exception  was  tkken  by  Batiks,  Bc- 
lUtute  of  limi.  caufe  the  promife  was  upon  t]ie  eighteenth  day  of  July  1621,  and 
tations  muft  be  the  breach  ailigned  for  not  paying  upon  requeft  was  in  September 
SiKdwLvadM^  162 1 j  and  the  li&ion  was  brought  in  the  common  picas  in^- 
■iMce  a  pft>-  ^f^^l^tis  Term  3.  Car*  I.  and  fo  above  fix. years  after  the  promife 
mife  fix  Tcart  Rnd  b^Ch ;  and  then  by  the  %i.  Jac,  i.  c.  16.  h^  pught  not  to 
More.  ^^  maintain  that  aAion.:— But  becaule  it  was  not  pleaded,  ^hou^b  the 
p'fl^  v(^'^^  declaration  was  in  Michaelmas  3.  Car.  i,  the  original  writ  not 
r^ii        *^  being  certified,  nor  appearing  when  it  was  fucd  out^  the  Court 

'*  did  not  much  regard  it;  and  thereupon  .the  judcment  was  af** 

1.  Vent.  191.'  r-^^*  **                              '^     .        J  '■o* 

a,veiit.»5sf  firmed. 

c«.  Lev.  ixo.  «.  Saund.  ii8«  113.  Lntw.  143.  157.  .  Cowp.fti5.    3.  Term  Rep.  1*4. 


This  Year  in  Trinity  Term  there  was  nothing  done 
remarkable. 


Michaelmas 


Michaelmas  Term,  *^ 

5.  Car.  I-    In  the  King  s  Bench, 
Sir  Nicholas  Hyde,  Knf.  Chief  Jujiice. 
iSVr. William  Jones,  Knt.  T 

Sir  James  Whitlock,  Knt.  KW'ces. 

Sir  George  Croke,  Knt,  J 

Sir  Robert  Heath,  Knt.  Attorney  GeneraL 
Sir  Richard  Sheldon,  Knt.  Solicitor  Qenerah 


Gilpin's  Cafe.  Ots  i« 

ERROR  of  a  judgment  in  Ktngfton.    The  error  affigncd  wa$»  ^f  ^^^  inccitor 
Becaufe  in  debt  upon  an  obligation  made  by  his  father  he  devife  land  in 
pleaded  •'  ritm  per  defceni"^  the  day  of  the  writ ;  and  iflue  fee  to  his  tieir, 
being  joined  thereupon,  the  jury  found,  that  tlie  anccftor  fwhofc  "'^^.  ***'"^ 
heir  he  is,  and  for  whofe  debt  he  is  fued)  was  feifed  in  fee  of  fuch  d^\, ^?thJn« 
jandfi,  and  by  his  will  devifeS  them  to  the  defendant,  being  his  limited  time, 
rpn  and  heir,  and  to  his  heirs,  upon  condition  tliat  he  (hould  pay  the  heir  ihall 
his  debts  within  a  year,  and,  if  he  failed,  that  his  executors  (hould  t«ke  m  t/ir- 
fell  and  pay  his  debts  :  they  alfo  find,  that  he  entered  and  did  jf^-^^^JJ^  ^ 
not  pay  thp  debts,  and  the  executors  after  entered  and  paid  the  ^ 
debts  and  fold  ,thp  lands ;  and  thereupon  the  court  thereadjudged,  ^^\2p^ 
that  it  was  ajjcts  in  the  heir's  hands,  becaufe  he  devifed  it  to  his  \\  Leon*3Jj^ 
fon  and  heir  in  fee ;  and  for  that  caufc  tlip  error  was  afligned.—  cro.  Eli^.43i« 
But  THE  Court  here  held,  that  the  judgment  was  erroneous ;  for  Bendi.  63. 
although  the  heir  hath  a  fee,  yet  he  haUi  it  as  ^7  purchafor^  being  c!j**i,^*M^* 
tied  with  fuch  condition.    Whcf^upon  rule  w^s  given  to  rcverfc  ^g^^'   1.M0C 
that  judgment,  -  ^ ^^  ^^ 

It.  Mod.  48.  Lut.  79s.  Ld.  I^aym.  718.  x.  Silk.  241*  €otitrm\  end  in  Allen  v.  Heber,  i.  RU 
|lep.  }».  Sera.  1270.  it  h  adjttdged  that  the  heir  ihall  be  if)  by  defcert't.  i.  BrowD*t  Ce,  Cb.  ii%. 
I.  Cooa:  Dig.  398^  '3.  pom.  Dig.  19.    SeePowel.on  Dcvifcs,  436. 

See  d^  iHtute  of  49^  ^v«  %,.q.  3.  f.  to*  ^  x r.    3.  <k  4*  Will.  Is  Mary,  e.  x4« 

Goodwin  4^ainft  Sir  Richard  Moore.  Ca«i  %. 

THE  plaintiff,  by  Thoma^  Goodwin^  his  prochein  (tmi^  againfl  <P/>  An  infant  may 

Richard  Moore^  one  of  the  mailers  of  the  chancery,  by  bill  in  foeeitherby 
chancery,  in  trefpafs  pf  battery  and  falfe  imprifonment.    The  .de^  ^"''''ttnT' 
fendant,  ^oad  the  battery,  pleaded  not  guilty  ;  quoad/the  imprifon-  buTihTii  dTfen^ 
mcnt  he  juflificd,  becaufe  his  father  held  of  him  fuch  lands  by  by  ^arrfw* 
knight's  fervicc,-  and  died  feifed  in  his  homage,  for  which  he  feized  only, 
the  plaintiff  as  his  wardj  ^nd  iffue  thereupon;   After  minimus  out  ^"'*»  '^• 
of  the  chancery,  thefc  iiTues  were  delivered  here  to  be  tried  ;  and  Co.  Uu  i35.b. 
now  this  Term  si  trial  w§^s  at  th^  bar,  and  tlie  fccond  iflTue  found  ^'  N.  B.  17. 
for  the  plaintiff :  and  it  yi^  moved  in  arrefl  of  judgment,  ^^^j^^  3^^' 

First,  Becaufe  the  plaintiff  fued  hy  prochein  apii ^v^here  he  ought  4-  Co.  53*.  b« 
to  fuc  by  his  guardian;  and  for  proof  tliereof  the  Cafe  betwixt  ^|  J^"*»»  '77- 
Jms  and  Sympjon  was  cited.— .W  non  allocatur  i  becaufe  the  plain-  p^i^'R^t 'j, 
Uff  may  fue  by  guardian  or  frocWm  ami^  bu^  Uie  defendant  (hall  cb.  '29^' 
W  only  by  guardian. 

SecondlYi 


*^^  Mid^aelmas  Term,  5.  Car.  i.     In  Bl  R» 

Aninfane fha?!        SscoNDtY,- Bccaufe  tl>cre  were  not  pfedgcs  fottnd, — Sedtnuot^ 
patnndpkdgcs.  Ucatur  ^  beokuic  an  inlai>t  i)>:vU  y^ot  fend  pledges. 
4.  Inft.  180      8.  Co.  61.  b.     Cd.  Lit.  1*7.     ».  JLA>n.  185.     Jenes,  177.     i6.  «r  17.  C»r.  a.  c:  t. 
4.&5.  .^^W.  c.  16.     X.  Bac.  Abr.  535,  516^     a.  Hawk.  F.  C.  29 j. 

ii  VMMT  aided  THiRi>tx,  Bec[9i}fe  the  bfttlery  a^nd  rmprifanrocnt  are  stfkdged 
by  the  fhttute  to  be  at  one  pUce,  aiid  tlic  laiid  holder  by  kniglit't  ienrice  at  another 
%\.Jae.j.  C.13.  place,  and  the  venire  facias  was  only  fvoro  one  rf  rb^  iaH)  pfccey--^ 
^"S  '^L  '^''^  ''*^  allocatur ;  for  it  is  now  akkd  hff  tlie  fUtlnte.  WbertufCHft 
Vfo.jaMiv    it  was  adjudged  for  the  plaintiiF. 

Cast  }.  Kad^akdcf  znA  Ai;ioiher  ugmnf  Rryanu 

^fTBbiSitim  PROHIBITION  by  them  two  upon  tbe  23. //m.  S.  c*  9^  Bc^ 
4oes  ITCH  Ke on  •*  caufe  they  beifig  inhabitants  in  fnch  a  town,  where  foch  a 
^3.l|r».  8.  c,9.  prcbei>^  and  his  predeoeffors,  time  whereof,  tec  bad  «fed  to  hold 
rtranfoiUMd  P^^  of  ccdefiaftical  caufes^  the  defendant  facd  them  upon  the  fta- 
vpoothcrequcA  tuie  before  the  Ordinary  in  c^uics  ecclefniftical  toficeming  defa- 
of  un  inferior  mation.  The  defendant  come»  in  and  pleads,  that  tbe  ca^uft  eccle- 
judge  ID  his  im-  fiaftical  being  depending  in  the  preberMi's  couit^  the  ififerior  judge 
wKdiMt  fi^cn  ^j^^^  rtqucfted  the  ftipe;;ior  judge  tcx  afTuitxe  k  ^  and  ^pcm  th£$  I»r 
P?rt'.  311^.         it  was  demurred^ 

Ante,  97.      a»  Edll  Abr.  3C7. 

Froosi^Rgt  lit  Tat  Fn^^-r  Re Af<srw  alledgcd  was.  For  tliat  it  is  not  (hewn  that 
th^mKffa^ktf  the  OiXiSt  was  cccleiiaflrcal,  fo  as  the  Court  migfit  jodgc  whether  it 
1!!!!Z^        were  «t  to  be  removed. 

alkchced,— Q>,  l^f.  303.  L»f^.  304.  $  Cbm^Dig.  7S.,  90^396.  Show.  6»  Cyo.Jac.  351* 
Girth.  ;p.     4^  Q0«>.  I^.  4^.    Cow|».  f|^o. 

Off  a  eaote  SECoKfOLY,  For  that  he  did  wOt  flwfv^  tfi»t  tbe  reqneft  is  under 

hth^  vty\-H\vt4    ^)  %  ^^  if  it  b^  not)  it  is  not  fofficienit  to  r^fnore  the  caufe. 

iin  tti^a  from  apet^^f  »f  AMd  «ot  bt  ihtWA  Cbftr  cbc  requafl  was  uAder  j(«i    Foil.  181. 
The^v**.  8L      TH^i^fttV,  For  that  it  was  in  a  f^cuRar  to  be  lemottd  bef0f6 
«.  9.  cxtcnd$  (»  tfie  ordiirary,  and  fo  onf  of  the  flatute,  and  no  caufe  of  nrobibition : 
<4j»u  ^«  •^       — but  \ipon  vievf  of  the  ftatute  it  appears  clearly,  that  >t  extends  a& 
w^r^iiflf     ^^^^  to  lints  out  of  the  peculiaLT  jurifdiftion  as  out  of  ^^  dioecfe. 
M  diouj^.  w  ).  Roll  Rep.  32s.    Skifv.  133.    5.  Mod*  s^S. 

Cfo.  fac.  ;-T.  Ai>i  fc^  tlie  fifchet  exceptinw*?,  Aey  were  not  aSfoweJ,  Btotuft 
H<»b  16  101.  l>eing  of  a  cauic  eccleiiaflical  it  needs  not  Jto  (hew  tlie  particulars^ 
a^<^  as  ill  other  pleadii^ga*  btit  a^  gcn^stalliy  j^leiried,*  ^*  canatf-rcMtihus  his 

l^^Mou*  I-f  "  5'"^  ^"  -^"^  yofuiruftiur.**  Ai>d  for  requeftyit  is  not  ^equifite  to 
^^k  54>  "  '^^^'^  '^  fKc't\  fi  in\de<  feal ;  and  if  it  ought,  it  fhall  fee  well  intet>ded 
CartiU  33.  4.77.  By  rhe  pkaiJing.  In  A  feotfrocftt  ^\tit  needsf  Jlo  livery  to  6e  al- 
Skiiu  ^^.  lcd«:et! ;  nor  in  afRgrtirtient  6(  dower,  tTiat  it  was  by  'metes  and 
hrtviiirfs  needs  not  fo  be  pFcadcd  f<*),  for  thefe  necd&ry  circuni- 
Ib^Kcs*  fliall  be  int^nd^d ;  a lu!  therefore  tlie  bar  was  licid  good 
Two  cwoot  Alio  a  prohibition  brought  by  tvro  ^nnpt  be  good  wliere  tl^ 

'!^rtjlvll!^tte  S^^^^^  ^  fcYcral.    Whereupoivco»fuit^tto»^vv^  aw^dtd. 

ktVyirj  hfis^etiiU  (4)  See  ^«  Cdih.  Di^,  73^, 

c>*t  4.  W^^lUer  againfi'  ftichca- 

!hJ*IL''d''«'''*  A^  -ELEGIT  iflued  after  judgmem;  and  the  writ  wired  the 
^**^iZ7^,,Kfft'  judgmoiit,  ^yod  elegit  €x€cutUnnn  of  tlie  goods  and  moiety  of 

•*  t»*>^lurHr  the  lartd  ;  atKt  Ulic  ^rit  was,  **  tdtc  tjbi  Jiracipifnvsy  fuidbona  ei  ^<^- 
^r  »);  riv-rtft^  cmnot  d.liver  ihc  muiety  of  the  lands. — Dyer^  ana,  Co,  Wt»  150*  CfQ.  jjw.  ij^ 
t.  Vent.  ss>     invent.  ^7*.    Q*rtl^^45}.    D^wst-A?!*  * 


Michaelmas  Term,  5.  Car.  1.    In  B.  R^  i6| 

<•  falla**  of  the  defendant's,  "  qu^t  habult  die  judicit  pradi^l  redd'itiy      Walkfk 
**  Mihercnri  facias y^^  omitting  thcfc  words,  ^*  et  medietattm  terrarupi,        «i^«»«/f 
**  d  imementojFum  pradi^ofum^  tenendum  '*  the  faid  goods  and  moiety.         *^**"' 
of  the  lands  *'  quoufque  debitum  leveter.'*     By  virtue  hereof  the  fhc- 
liff  extended  the  laiids  ai^d  goods,  and  delivered  the  moiety  of  the 
land,  and  returned  the  inquiiltip^. 

And  it  was  now  moved  bvCALTHROP,  that  this  writ  might  bo 
amended  (for  it  is  but  a  mifprifion  of  the  derki/,  and  that  the  ex- 
tent might  ft^nd. 

flat  IT  WAS  HULED,  that  it  (hall  not  be  amended,  and  that  li^ 
ought  to  have  a  new  ele^itj  becaufe  the  inquifition  was  taken  with-* 
out  warrant,  the  Iheriff  having  no  warrant  to  extend  thofe  Unds,^ 

Topfall  agalnft  Edwards.  Caj*  5, 

ACTION  ON  THE  CASE  FQR  WORDS,  for  calling  him  inantaionfof 
**  **  thief,"  and  for  procuring  him  to  be  indifted  and  imprlfotud  words,  and 
for  felony,  until  he  was  acquitted.     Upon  not  guilty  pleaded,  and  V""/*^^"^* 
found  for  the  plaintiff,  and  ten  (hillings  damages  (lo  under  forty  ix!^^^* 
Ihillings^,  (haJlhavc**/*, 

It  was  moved  upon  the  21.  *Jac.  i.  c.  16.  (which  appoints,  that   '*^"8**  iheda- 
in  aftion  for  words^  where  the  damages  arc  aflcffed  under  forty  ™^"  ^  ""**** 
Ihillings,  that  he  (hall  have  no  more  cofts  than  damages),  that  he  Ante,  141. 
thonld  have  but  ten  (hillings  for  cofts.  Poft.  307. 

But  THE  Court  conceived,  forafmuch  as  this  was  not  an  aftion  3.  Mod.  39. 
for  words  only^  but  alfo  an  aftion  upon  the  cafe  in  nature  of  a  con-  ».  Vcn.  48. 
fpiracy,  and  the  defendant  is  found  guilty  of  both,  he  (hall  have  '^«yn>-487* 
judgment  for  his  ordinary  cofts,  and  that  it  is  out  of  the  ftatute.     ***"'  ^•*''  '^ 
Sw.  192.  645.  ^36.  Ld.Raym.  1588.  2.  Com.  Dig.  54^,  Carth.  215.  Dougl.745.  1,  Tor.Jlep.  655^ 


Trankei-fley  againft  Robinfon. 


Cair  6. 


ASSUMPSIT  againft  an  adminiflrator  upon  a  promife  by  th^  A  defendant 
-^  intcftate;  (uppofing,  that  the  inteftate  borrowed  of  the  plain-  cannot  take  ad.. 
tiff,  upon  the  firft  day  oi  Afay^  12.  Jac.  i.  twenty  pounds,  and  in  vantajeof  the 
conlideration  thereof  promi fed  to  repay  it  him  ujion  requeft :  and  ^*f"^*  ®'  ''"*'''^ 
that  the  plaintiff,  upon  the  iirWoi  jiuguji,  12.  Jac.  1.  itquefted  IhcpUiS 
\hcpavment,  and  he  had  not  paid  it ;  and  that  the  inteftate  di^d,  ovirn mewing; 
and  adminiftration  was  committed  to  the  defendant,  who  upon  (>ut  muA />/r<i4 
reijueft  had  not  paid  it,  although  he  hadaflits.    Upon  non  qffumpjit  *!  *"  ****"»  °*' 
pleaded,  tlic  vcrdift  was  found  for  the  plaintiff,  dal^jon.'**  ^^ 

Ward,  Serjeant^  moved  in  arreft  of  judgment,  that  this  af-  Ante,  115. 160. 
fumffit  being  made  i%.  Jac,  i.  and  the  breach  in  the  fame  year,  Cro.  Jac.  115. 
itiis  aftion  is  brought  too  Ipng  after;  for  by  the  21.  Jac.  i.  c.  16.  l*^-  m* 
of  Limitations^  it  (hould  be  brought  within  fi)^  years.  ^^^  *78. 

Jones  and  Whitlock  conccivcil  the  defendant  ought  not  to  1  Com.  biV... 
have  the  advantage  of  this  ftatute,  unlefs  he  had  pleaded  it,  or  had  •54- 
demurred  thereupon,  becaufe  the  ftatute  hath  divers  exceptions;  ^^wp.  115, 
fo  that  if  it  be  brought  after  the  time,  yet  if  the  plaintiff  were  an 
infant^  OX  feme  covert^  l^c.  it  were  well  enough. 

But  Hyde,  Chief  Jujiice^  and  /,  conceived,  forafmuch  as  it  ap- 
pcareth  by  the  plaintifPs  own  (hewing  in  his  declaration,  that  it  is 
9ut  ofthe  limitatioi;  Qf  tUe  ftatute,  aixd  the  ftatute  ii  ia  the  nega- 

tive^ 


iH 


TftANXEVS- 
lET 

agaia/i 
Robinson. 
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tive,  "  that  it  fhall  not  be  brought  at  all,"  unlcfe  it  be  bnmghi 
within  the  time  limited  by  the  ftatutc ;  therefore  the  defendant  (hall 
have  advantage  tliereof  by  exception,  without  pleading,  Whcrc- 
ppon  tli«  Court  would  further  advile. 


Case  7, 

Judgment  may 
e  reverfed  for 
abfurd,  prollX| 
9nd  vicious 
pleadings, 
snd  the  clerl^ 
ftncd  for  en- 
tering them  on 
record. 

Sec  The  King 
y.  May, 
pougl.  194. 


Fryer  againft  Fawkenor. 

pRROR  of  a  judgment  in  Shrew/bury^  in  debt,  upon  an  obliga- 
*"-*  tion  of  forty  pounds  conditioned  to  perform  an  award.  The 
defendant  demanded  oyer  of  the  bond  and  condition,  and  pleaded, 
quod  nullum  fecerunt  arbitrium.  The  plaintiff  imparls,  and  after- 
ward replies,  and  ihews  the  award  and  breach.  The  defendant 
imparls,  and  after  makes  defence,  and  demands  oyer  of  the  bond 
and  condition,  and  pleads  the  fame  plea  as  before.  The  plaintiff 
imparls,  and  after '  replies  verbatim  as  before.  The  defendant 
thereupon  demurs,  and  fhews  caules  andreafons  that  the  award  is 
ill,  and  long  argument  for  the  defendant.     Then  the  plaintiff  im- 

Earls,  and  after  comes  and  fhews  divers  caufes  and  reafons  and 
ook  cafes,  that  this  arbitrament  was  good  ;  and  all  thefe  were  cn« 
tered  uppn  the  record  ;  and  afterwards  judgment  was  given  for  the 
plaintiff. — And  for  thefe  abfurdities  and  prolixities  in  the  pleading 
and  defence  it  was  resolved,  that  if  was  an  erroneous  and  vi- 
tious  proceeding.  Whereupon  the  judgment  was  reverfcd,  and  the 
clerk  hncd  for  making  fuch  a  record« 


Cass  8. 

The  replication 

of  de  injuria 
fita  pr§f>ri^  to 
a  plea  of  /en 
mjfauit  mufk 
conclude  to  r^ 
q»ut§try,  or  it 
will  be  bad  on 
fpecial  dtna^rrtr. 
Port.  317. 
Cro.  Jac.  5S9, 
Cu.  Lit.  126. 
I    Sid.  2x5, 
a,  Saund.  190. 

537. 

Show.  70. 
Kaym.  94.  9S. 

Case  9. 

Ti)  an  a£lion  of 
ttover  and  con- 
•vcrfion  •'  at  the 
**  ward  of  All 
•*  Sainti  in 

a  venire  fticias 

♦•of  B*i;hl;' 

>vithout  f.*yir.g 
•*  thr  ward  of 
«'  All  SuiAt^;' 
it  goon.  --  Cro. 


Dunfcomb  againjl  Smith. 

TPRESPASS  of  aflault,  battery,  and  wounding.  The  defendant 
^  pleaded,  that  the  plaintiff  aflaulted  hira,  and  would  have 
beaten  and  wounded  him,  and  what  he  did  was  in  his  own  defence. 
The  plaintiff  replies,  tliat  an  attachment  iffued  out  of  the  chan- 
cery to  arreft  the  defehdant,  and  that  by  fpecial  warrant  from  the 
fheriff  he  arrefled  him,  and  laid  hands  upon  him  ;  and  tlie  de- 
fendant refcued  binifelf,  and  .bpat  the  plaintiff rf^r  injuria  fua  proprii 
abfque  tali  caufa  ;  et  hocparaius  ejl  verijicare  \  unde^  iffr.  And  upon 
this  the  defendant  demurred  generally,  without  ihewing  anycaufe. 
•^And  by  ALL  the  Court  the  replication  was  held  vitious,  be- 
caufe  he  aid  not  conclude  his  plea,  et  hoc  petit  quod  inquiratur  pn- 
patriamy  but  relied  upon  his  plea.  Whereupon  it  was  adjudgQ4 
for  the  defendant. 

Lutw.  14I*    »«WUf.  150. 

Adams  again  ft  Hi  Iks, 

I^RROR  upon  a  judgment  \\\  BriJloU  The  error  was  afligned 
^  by  Germyn,  Becaufe  in  an  aftion  of  trover  of  4000  lemons 
apud  IVardam  de  All  Saints  in  Rrijlol^  and  converfion  of  them  in 
the  fame  pariih,  upon  not  guilty  pleaded,  the  venire  facias  was 
"  of  hrijhl^\  where  it  ought  to  have  been  **  of  the  ward  of  All  Saints 
**  in  Rrijioly^  for  that  is  the  place  of  the  converfion,  which  is  tlie 
mod  certain;  and  compared  it  to  Arundcirs  Cafc^  6.  Co.  14.  w*here 
a  fa£l  was  fuppofcd  to  be  in  paroehia  Sautfev  Margaret  a  in  IVcfi- 
minftcx  \  and  the  venire  facias  being  oilVeJlmit^lev^  it  was  ruled  there 
Eliz,  24o.  807.     Cro.  Jac,  ji2.  30S.     Cgwp.  08i' 

ta 
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to  be  ill,  and  that  it  was  not  aided  by  the  2 1 .  Jac>  i .  c.  13.  for  it  1$       At  ami 

amif-trial  by  a  wrong  vifne. — But  all  the  Court  held,  that  the       ^^^ 

trial  was  good,  and  cannot  be  otherwife ;  for  a  ward  in  a  city  is 

but  as  AN  HUNDRED  in  A  <!ouNT  Y,  and  thereof  there  never  (hall  be 

any  vifne.   And  it  is  not  like  to  the  cafe  that  was  put,  where  an  a£t 

is  fuppofed  to  be  done  at  fuch  a  par^/h  in  fuch  a  ward  in  a  city ; 

there  the  vifm  (hSili  be  of  the  pari(h-  Fide  7*  Htn.  6.  38.  8.  Hen.  5. 

10.  Whereupon  rule  was  given^  that  judgment  Ihould  be  affirmed 

unlcfs  other  matter  be  (hewn.     And  fo  it  was  done  in  the  Cafe  of 

Jdams  V.  Welling  Upon  a  judgment  in  Briftd^  where  the  fame  ex* 

eeption  iiras  taken,  and  the  judgment  affirmed)  unlefs,  &c« 


agaittft  Hopkins. 


Case  so» 


•I, 


ttk 


tpjECTMENT.    The  plaintiff  declares  upon  a  Icafc  made  by  intje^mmi 
^  Sir  Achihald  DBuglas  and  Dame  Eleanor  his  wife^  of  a  hou(c  K*fc  <J«iiver«4 
Jind  lands  in  EngUfield,     Upon  not  guilty  pleaded,   it  appeared  ^^'^^^ 
upon  tile  evidence,  that  the  kafe  was  fcaled  and  fubfcribcd  by  them  ^l^^^  f^m 
both,  and  a  letter  of  attorney  made  by  them  to  deliver  it  upon  the  hoiband  mid 
land.  «'/«•  »•  K«»<*» 

Fynch,  Serjeants  %i\A  Sheldok,  the  King*  s  Solicit  or  ^  tHcreupon     "'*' '^" 
ftrongly  urged,     that  a   letter    of    attorney   by  k  feme  eovert  is  y'eiv***,^^' ^ 
merely  void,  and  the  Icafe  is  only  the  Icalc  ot  the  hu(band  j  lb  a.Brownl.  ^48. 
the  plaintiff'  hath  failed^  Cm.  jac*  563! 

But  III  THE  Court  conceived,  It  Was  a  good  letter  of  at-  ^.^ Leon.  i^^,. 
tomey  for  both,  and  the  leafe  well  delivered :  and  it  is  the  Jeafe  of  i.'com.Dig.56i, 
them  both  during  the  hufband's  life*  3  Bac.  Akr. 

jo5»  30^.     Cowp.  lot.    2>oagL  in). 

Hill  againjl  Thornton*  Caie  h. 

PROHIBITION  ;  the  plaintiff  therein  futmifirtg,  That  his  fa-  Aa^rfuiiatim 
thcr  dicil  fcifed  of  fuch  lands,  which  dcfcended  to  him  as  heir,  '»'*"*5*!  ""^** 
fcnd  that  the  defendant  by  libel  in  the  fpi ritual  court  had  fuggefted,  jJlIoR  ^nLted 
that  he  made  a  will  and  dcvifed  thofe  lands  to  his  executors  to  fell,  in^ohilntm  im 
&nd  thereby  had  bequeathed  divers  goods  and  portions  of  money,  >  que^ion, 
Sec.  and  had  made  the  defendant  executor  therein,  who  therefore  "  ^^^^^  W« 
fucd  in  the  fpiritual  court  to  have  probate  thereof,  uhi  revera  he  did  ^^^ill%  ^^' 
liot  make  fuch  a  will ;  and  a  will  of  lands  ought  not  to  be  proved  be  fold  tor  th« 
in  the  fpiritual  court.  And  thereupon  tlic  defctidant  appeared,  and  payment  of  \u 
Ihtwed  for  caufc  of  confultation,  That  the  faid  tcftator  made  fuch  K*^''*''  »nd 
a  will,  and  made  him  executor ;  and  he  fued  them  to  prove  the  Z^^ttnnd^r 
(aid  will :  whereupon  {(Tue  was  joined*  *•  Whether  he  made  fuch  ?or  7*^  b^^ft 
•*  a  will  ?*'  '  After  evidence  the  plaintiff  was  nonfuited.  of  j^oodt  iscauft 

GoDBoLT,/dr  the  plaintiffs  now  moved,  that  although  the  plain-  ^mf*^*^ 
tiff  be  nonfuited,  yet  it  doth  not  appear  that  the  defendant  hath  ,,5/  ^^  "^ 
caufc  to  have  confultation  ;  for  it  is  not  fhewn  that  the  teftator  had  Poii.  391.  396; 
goods,  &c.  and  tlicn  he  hath  no  caufc  to  have  probate,  for  a  v^ill  Hobjrt   19a. 
of  lands  needs  not  be  proved  ;  but  of  goods  there  ought  to  be  a  Cro.  jac.  346. 

! probate,  otherwife  he  cannot  have  any  aftion.    As  if  a  libel  were  s?^- 
or  tithes  to  be  paid  for  trees  which  were  nolfylvacadute^  although  4.c«m.Dig.5ii. 
the  iffue  be  upon  a  collateral  point,  and  found  for  the  defendant,  ^^^xra^Kcp. 
yet  he  (hall  not  have  confulution  j  fo  if  there  be  a  fuit  for  laying  ^7^. 
CRO.  CAR*  M  violent 
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Hxn         violent  hands  upon  a  elcrk,-  and  to  have  damaged  bcfides  correftioiy, 
Th»rwtun     ^"  *'^'^  ^^^^  ^°  confultation  Ihall  be  granted,  becaufc  he  hath  no 
HORN  1  UN.    ^^^j^  caufe  of  fuit  in  the  ecclcfiaftical  CQurt. 

And  ALT.  THE  Court  agreed  to  thofe  Cafes  ;  for  it  appears 
there,  that  there  was  not  any  caufe  of  ccclefiaftical  fuit;  but  here  in 
this  Cafe  it  appears  that  he  hath  caufe  of  fuit  to  prove  the  will  for 
t/je  goods,  for  othcrwife  he  cannot  maintain  any  aftioti .'  where- 
upon confultation  was  granted,  that  he  might  proceed  quoad  boKo, 
-^bferve  well  this  Cafe,  and  the  caufe  and  reafon  why  a  conful- 

(a)  Ante,        tation  was  granted,  together  with  tlie  difference  between  this  and 

p.  114, 115-       Dens  Cafe  {a).    • 


Tasb  12.  Benfon  and  his  Wife  agatnft  Flower  and  Blackwells, 

%  Whether  A  CTION  ON  THE  CASE  for  words  fooken  of  the  wife, 
dainaces  and  ^^  ijpon  riot  guilty  pleaded,  and  a  vcrdift  for  the  plaintiff,  and 
«ofts  rerovercd  fjy^.  pounds  damages  affeflcd,  and  feveii  pounds  for  coils,  they  fuc 
«o^/.\ndkr  P^'^  executiori,  and  ^fter  the  money  was  levied  by  the  fhcriff,  and 
vipd  by  the  (he*  Dcforc  thc.fctuni  of  the  writ,  the  plaintiff  became  a  bankrupt,  and 
riff,  can  be  by  the  cQmmiilioners  of  bankrupts  the  faid  twelve  pounds  fo  reco- 
arfigned  by  vered  were  afligned  by  the  name  of  the  money  of  Benfon  to  Black- 
ooThT*  U?nt*i^8  ^^^^  ^"^  ^^^^^^  creditors.  The  (heriff  brings  the  money  into  court. 
h*omfng  bank!  The  plaintiff  who  rccovered  prayed  to  have  the  money  delivered 
rupt  before  ti»e  to  him  out  of  court ;  and  the  faid  Blackwell  and  the  creditors  pray 
rcttrm  ot  the  that  the  money  may  be  delivered  to  them,  according  to  the  falc  and 
2""!^ '  affigilmcftt  of  the  commiffioncrs; 

„  •  Ai^d,  Whether  it  fhould  btf  delivered  to  them  ?  9t^i  the  queftion. 

S.G.fonff,*t5.  ^ 

Cowp.  25,  Hwi^y  Chief  Jufllce,  and  JoNEs,  conceived,  that  the  falc  and 

Cook's  B.  L.  affigimicnt  were  good,  and  that  the  money  fliould  be  delivered  to 
1^  Com  DW  ^^^^^  '"  '^^^  ^^^^  damages  being  recovered,  and  the  cofts  aflefled  by 
5Z0.  *    the  judgment,  it  is  a  debt,  and  an  aftion  of  debt  well  lies  upon 

i;ouRi.  584.  this  judgment;  and  the  money  being  levied  is  properly  apper- 
nrtfc(i).  talning  to  him,  and  therefore  in  the  power  of  the  commiinoners  tb 

3.  Tern.  Rep.  jifpQjg  thercoF:  and  as  it  may  be  forfeited  to  the  king  by  outlawry, 
*^^'  or  aligned  unto  the  king,  and  he  may  caufe  it  to  be  levied,  fo  may 

the  creditors  upon  this  commillion. 

But  Whitlock  and  Myself  were  of  another  opinion,  bc- 
caufe  it  being  recovered  and  execution  awarded,  and  the  fheriff  le- 
vying the  money  before  he  became  a  bankrupt,  it  is,  as  it  were,  in 
cuftodia  k^isy  and  the  creditors  cannot  give  a  difcharge,  nor  arc  they 
parties  in  court  who  can  acknowledge  fatisfa£tion  ;  and  if  the 
judgment  be  reverfed,  they  are  not  compellable  to  make  reItitutioii« 
(0  It  was        — Whereupon  the  Court  would  further  advife  (h). 

moved  again 

titic  Term,  aad  acyudged,  that  this  money  was  not  afll^nable  by  the  commiflicners.— Poft.  176. 


finapc 
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} 


Snape  dgainft  Norgate.  «asi  ij* 

t CIRE  FACIAS ;  fuppofing.  That  he  recovered  in  debt  zlgainft  an  On  a  ludgmcnt 
"^  excciitor,  and  had  judgment  fqr  forty  pounds,  indfeveil  pounds  •gainftancxc- 
for  coils,  de  hcnh  teflatons^ft  tantum  ;  and  if  not,  then  dc  boris  pfo-  J^^^J^J^^^cbf 
frjU ;  and  that  before  fatisfaftion  he  died  inteftatc  ;  and  adniini-  j,  tUe  executor 
il ration  was  committed  to  the  defendant  de  bonis  primi  tejiatorls^  and  die,  Rjdrtfa. 
airoof  the  executors  ;  and  that  the  executor  had  nbtfatisfied  ;  ind  "aimaybefu^d 
tlicrefore  he  fued  this  writ^  to  (hew  caufe  wherefore  he  fliould  not  J^f^J)!*^^!,*  *^ 
have  execution.     The  defendant  pleaded  pUm  admini/iravlt  of  the  JdminWtratar  of 
goods  of  the  Arft  teftator ;  and  ilTue  thereupon,  and  found  for  the  the  fixiX  teda- 
plaintiff,  that  he  had  assets.  tor,  but  not  «• 

'  r>-  ♦•  n/»«i  i.t-r'A-      «dmlni  Orator  to 

Reeves  now  moved  m  arreft  of  judgment,   that  tm^fcire facias  thcexccuior. 

if  hot  well  grounded  ;  for  the  reiaovery  being  aganift  an  executor  ^od,  1*7- 

of  a  debt  by  the  teftator,  and  he  dying  inteftate,  the  fuit  is  deter-  jon^,  2J4. 

mined,  and  he  ought  to  comn^tx\ct  de  now :  as  if  an  executor  reco-  i.Rdl.Ab.Sjo, 

v5r  a  debt  of  the  tcftatoFs,  the  adminiftrator  fball  ndt  have  2ifcire  cvo.  jac.  4. 

facias  tiport  this  judgthcrit ;  fo  e  coAverfo^  tsfc*  y*^^^-  33- 

'  '^  •*      *=*  '  Latch.  46. 

Hyde,  Chief  Juftice^  doubted;  but  Jonesj  WhitLock^  and  Halm. 445. 
Myself,  conceived,  that  \ht  fcire facias  was  well  awarded.     For  5-^o-9-^« 
true  it  is,  that  as  adminiftrator  he  cannot  have  Tifcire  f acids  upon  ^"^'r*^^ 
a  jtidgihcnt  by  the  executoi*,  but  is  put  to  a  new  aftion  {a)  ;  for  i^  ^^J^^  i^^ 
he  conies  paraniount  tlie  judgment,  and  is  not  party  thereto  :  yet 
where  a  judgment  is  againft  an  executor  for  the  teftatof *s  idebt,  al- 
though he  die  inteftate;  this  judgment  might  he  executed  by  a 
fcirejacias  againft  the  adminiftrator  of  the  firft  teftator,  who  cometh 
in  place  of  the  executdr,  and  being  for  the  debt  of  the  teftator,  is 
liable  thereto;  but  zi  adminiftrator  to  the  executor,  hd  is  not 
liable; 

The  ^£tOKb  £x<;Jepti6n  v^as,  BfeiJaufe  In  thfe  firft  aftiofl  df  Oh^/w<i</*iW- 
debt,  whereupon  the  recovery  was  againft  the  executor^  the  aftiort  ''^''**%*5f 
being  for  forty  pounds  upotl  bortd,  he  pXtkiti  plene  adminiftravU^  hiJlTrodtmert 
sindaffets  found  to  twenty  pounds  ;  and  the  judgment  ii  ^iveti  fortbcemire 
againft  him  for  forty  pduhds,  \^hereas  it  ought  to  have  been  but  debt,  though af* 
for  twenty  pounds  only:  and.  now  in  the  fcire  facias  upon  this  ^*-*^»*®  •  '«^* 
jvidgmeilt  affets  Is  found  to  forty  poiinds  ;  which  ought  not  fo  to  *^^"^  ^ 
have  been,  bilt  for  thQ  twenty  pduilds,  which  is  found  to  be  ajets  in  p^ft.  \jx, 
his  hands  ;  and  the  fcire  facias  diight  to  have  been  oiily  for  that  , 
twenty  pounds  -  '  ^  ^d  '  ^^  ** 

But  THE  Court  conceived^  although  ajfets  to  twenty  pounds  x  Ro».Afc.9*|* 
only  be  founds  yet  judgment  for  the  entire  debt  is  good  ;  and  the  ^'^^'  ^''**  ^^** 
fcire  facias  being  to  have  execution  of  forty   pounds,  arid  being  jvj^r,  246* 
therein  found  bt  had  ajits  to  forty  pounds,  it  may  well  be  con-  5.  Com.  Dij. 
ctived  that  he  had  more  affets  after  the  firft  verdift  and  judgment.  ^^ 
Whereupon  the  plaintitf  here  had  judgment  according  to  that  ^^"^P-  *90' 
veraicc.  ^^j^  ^^  ^^^^  ^^ 

Harrifon^'.  Beeclc«i3.  TermRtfp.6S8« 

(«)  Bat  now  by  17.  Car.  i.  c.  8.  an  ahy  executor  of  adminiftrator.  Salk.  322. 
admialftrator  ds  honis  mm  may  hint  fcirt  Ld.  Raym,  icyi*  6-  Mod«  190.  it» 
fmimt  00  s  jod{in«lit  by  or  In  (he  namd  of    Mod.  34.    %,  Vera.  137. 

M  a  Chamb^rs'f 
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c^*  «4*  Chambers's  Cafe. 

^nte,  133. 
A  prifoncr  com-  /^HAMBKRS  was  brought  by  zhabeas  corpus  outof  theFlfet, 
mittcd  »if  ^*cf«.  V^  ajj^  rclurnevi,  that  he  was  '*  committed  to  the  FUet  by  virtue 
^juicecamwt  "  °^^  dccrcc  in  THE  STAR  CHAMBER,  by  rcafon  oi certain  words 
be  baUH  by  **  ^c  ufed  at  the  council  table,  viz.  That  the  merchants  of  England 
aiv>thcr.  **  Were  fcrewed  up  here  in  England  more  than  in  Turkey.**  And  for 

Fort.  507.579.  thcfc  and  other  words  of  defamation  of  the  government,  he  was 
4.  Inft.  47. 61.  ccnfured  to  be  committed  to  the  Fleets  and  to  be  there  imprifoncd 
1 1.  Rep.  83.  until  he  made  his  fubmiflion  at  the  council  tabic,  and  to  pay  a  fine 
Vaugh.  135.      of  two  thoufand  pounds. 

J,  Mod,  144-  And  rK>w  at  the  bar  he  prayed  to  be  dehvercd,  becaufe  this  fen- 
Ld.  Rayfii«938.  tcncc  IS  not  Warranted  by  any  law  or  ftatutc  ;  for  the  ftatutc  0^ 
*'^5-  0,  Hen.  I.e.  I.  v^hich  is  die  foundation  ofthe  court  of  ftar  cliam- 

1!  wun  w  '^'*>  ''^^h  not  give  them  any  authority  to  punilh  for  words  only, 
"•^^•^'•jn.  But  AjLL  TH£  Court  informed  him,  that  the  court  of  flar 
V.  Wilf.^^gs!^  chamber  was  not  ereded  by  the  3.  Hen.  7.  c- 1.  but  was  a  court 
2*  Hawk.  P.  c.  niany  years  before,  and  one  of  the  moft  high  and  honourable  courts 
ch.  i5.f.73.77.  of  juftice ;  and  to  deliver  one  who  was  committed  by  the  decree 
3.  Com.  Dig.  of  one  of  tlie  courts  of  juftice,  was  not  the  ufage  of  this  court. 
r?^/thccafeof  ^^^  therefore  he  was  remanded,  f^sdi  ^.  JJf.  pi.  38.  28.  Jffl 
Peru  V  Ad.  P^'  34-  21.  Hcn.  9.  c.  26. 
ilin^oo,  Trinity  Tenn,  31.  Geo.  3.  in  the  king*t  bench* 

CAtK  15.  Gcnnings  i^airtjl  Lake* 

HiJary  Term,  3.  Car.  i.    Roll6\z^ 

A  Rrtnt  from  TJ  JECTMENT.  Upon  not  guilty  pleaded,  a  fpedal  verdift  was 
rhe  crown  of  -*--•  found,  that  the  prior  of  Launcefton  was  fcifed  in  fee  of  tlie  tcne- 
••  nll^'r'liT?"  "*^^s  within  mentioned,  which  then  were  **  four  clofcs  in  Norih 
•^nZlml,  IiH  '' Drocomby'm  Launcefton**  ^ni  upon  the  28  th  September  ^27.  Hat.%. 
**  aUlaiKts  rothc  demifed  thcni  to  John  Peres  by  the  name  of  "  the  four  doles  injDrtf- 
"  (Wd  merTuagc  *<fow/»,  within  theboroughofZ^w«r^?t7;f,  HABENDUM  for  ninety-nine 
•*  btiofijing,  or  <«  years,  rendering  twelve  pounds /k-r  annum.**  Afterwards,  in  the 
•«  mfX'*htir  3^-  ^^'^^'  ^-  ^y  indenture  inrolJed,  the  faid  prior  and  convent  fur- 
*'  htiongingco  rendered  all  their  pofleffions  to  king  Henry  the  eiglith,  who  died 
•  the  priory  of  fcifed,  and  by  mean  dcfcents  it  came  to  queen  Elizabeth^  who,  in 
••  ^."  i*  grood,  the  four-and-twcntieth  year  of  her  reign,  by  her  letters  patents, 
!imcthe"ff^-  g^'a^^^^^  to  Edward Froft ;ind  John  fralier^^ndthcirhtirs^totumillud 
fionofihc'pj^iory  Wf:Jf'iagff^^  ^^  tenementum  vocat.  DRocOMBSraSasDKOTOi9S,ac omnia 
wa%  furrcndcrtd  terras,  tenementa^  di^o  mejfuagh  fpe^ant.  velcum  eodem  dimijfa^Jituat. 
to  the  Crown,  jacent.  et  exifient.  in  L  AU  N  c  E  s  to  n,  in  comitate  CoRNUBl^,  mc  nupirpri" 
and  the  eftate  f^ratui  deL AuscE^T OfJ  fpe^fafuia  i  and  that theie lands  by  meancon- 
TnT^^'bylhc^  veyances  were  come  to  the  lefforofthc  plaintiff;  and  that  before  the 
name  of  •'  the  IcaYcs  aforefaid,  viz.  in  21.  Eliz.  an  houfe  was  erc£ted  upon  a  rood  of 
**  fnurciofes  in  land  of  the  faidclofes  by  the  occupiers  thereof,  et  fuod  umm^ntmm 
^uDrocfHHb;'  in  narratione  pricdi^a  mentionatum  eodem  mejfuagio  fpeSlabat  et  perti^ 
andtbciandv^i  ^^.^^^^  ^^^j  ^.^  devifed  and  granted  with  the  faidmcffuage,  and  was 
w^henfurreS!"  always  called  and  known  as  well  by  tlie  name  of  Drocomb  as  by 
drrcd.  "  the  lume  of  North  Drocomb ;  and  that  tlie  faid  tenements  at  the  time 
ATite,  57.  of  the  dillblution  were  parcel  of  the  polleilions  of  the  laid  priory  |^ 

V  Keb.  44.      Cto.Jiic.  S16.    3.LCV.  165.    Plowd.i7o»    Moor,  #Si.    2.RoiLRq>»  151,    3«Conb 
D:g»  443.      r.  B«rr.  <a6.    Cowvp.  9.  6iO. 

ana 


.Micliaclmas  Term,  5.  Car.  1.    In  B.R.  ^^ 

andthatthc  faid  prior  had  not  other  lands  in  Launceftan  known  by     Cihiiihci 
thcnamcofZVorflW^  ov  North  Drocomb,   there,  befidcs  the  lands        *«^^Y 
in  the  declaration  ;  and  that  king  James^  in  the  eighth  year  of  his 
reign,  demifed  thofe  lands  to  John  Elired  for  tlireefcore  years,  by 
the  name  of  the  four  dofcs  late  in  the  tenure  of  John  Pbrs  in 
North  Dracoml^  under  whom  the  defendant  claims. 

And  thereupon  thefe  queftions  ,were  moved : 

First,  Whether  (the  leafe  being  made  by  thename  of  the  four 
clofes  in  North  Drocomb^  there  being  no  other  name  known  when 
it  came  to  king  Henry  the  eighth)  the  patent  of  the  24.  £//z.  by 
another  name  may  be  good,  for  that  the  queen  was  not  well  in- 
formed ? 

Secondly,  The  patent  being  made  of  51  mefluage  and  lands  ^^qJ^JJ^^^^ 
thereto  appertaining,  and  this  mefluage  newly  eredled  after  the  houft tlw  Lrti. 
firft  year  of  queen  Eiizabeth  (for  then  all  the  reverfion  oif  the  faid  nntm  wUl  pfcft 
four  clofci  is  found  by  the  verdift  to  come  to  the  queen),  Whether  land  that  was 
the  lands  (hall  oafs  ?  For  altliough  land  in  the  cafe  of  a  common  occupied  with 
pcrfon  may  pals  by  the  name  of  lands  appertaining  to  a  houfe,  as  it  ****   ^^  ** 
is  in  Hiliv  Grange  (a)  ^  yet  it  cannot  oe  fo  in  cafe  of  the  queen;  x.  Co.  43. 
and  if  it  might  be,  yet  it  ought  to  be  fora  longer  time  than  twenty  ^\^n'j^J' 
years  to  be  fo  demifed  and  occupied,  if  you  would  have  it  to  ob-  !.  coon  Dig!'* 
tain  a  reputation  of  palling  by  the  word  pertaining.  ,   ^y. 

But  ALL  THE  Court  conceived,  that  the  patent  is  good  for  the  ^^*  ^f* 
mefluage  and  all  the  land,  notwithftanding  thefe  exceptions  :  for  '*    ""    *  ' 
although  the  land  was  not  built  upon  when  i^  was  demifed,  and 
when  it  came  to  the  king,  and  that  afterwards  a  mefluage  was 
erefted  thereupon,  or  it  were  afterwards  converted  into  another 
nature  before  the  patent,,  yet  it  fliall  be  granted  as  it  is,  and  by 
fnch  name  as  it  is  known  at  the  time  of  the  patent ;  and  although  ^®^*  5°^' 
it  varies  from  the  firfl:  name  in  the  leafe,  yet  being  found  to  be  all  Ante,  17,  57, 
one,  it  pafleth  well  by  the  patent. 

Also  they  conceived,  that  land  may  be  faid  to  be  appertaining 
to  an  houfe,  as  well  in  the  king's  cafe  as  of  a  common  perfon, 
where  it  hath  been  let  and  occupied  together  by  a  convenient  time. 
Vide  Co.  Ent.  ^84.  Dyer^  362. — And  afterwards  it  was  adjudged 
for  the  plaintiff. 

(a)  PI,  Com.  170.  b. 


Edgar  and  Webb  againji  Sorreli. 


Case  i6* 


•TRESPASS  by  original  for  divers  loads  of  wheat.  The  defen-  ln««fp«ft  ^o*" 
•■•  4antjuftiiies,  for  that  the  peak  and  CHAFTEK/an^^e ef  in-  ^j!^?*  J^^°* 
dividuaTrinitatis in  NORWICH,  ex  fundatione regis  Epvardi  Sexti,  fehSm  juftify' 
were  feifed  in  fee  of  the  rtAorj  ot  Hin/ey,  in  the  county  of  Sii^oikj  foniihcs  under 
wherein  tlie  faid  lo?ids  of  corn  were  growing,  and  fevered  from  ■fooffmentfrom 
their  nine  parts,  which  he  took  by  their  commands }  and  fo  juftifies,  ^^^  .****"  *"^ 
and  gives  colour  to  the  plaintifFs.  X.Uft^'l. 

The  plaintiffs  reply,  that  the  faid  dean  and  chapter  were  feifed  wlTgW-e'S 

in  fee,  and  that  one  Thomat was  dean,  and  he  and  the  chapter  appertaining 

by  indenture,  by  the  name  of  Thomas ,  decanusfanHa  et  indi-  thereto,  whweof 

vidua  Trirutath,  tie.  (omitting  the  words  ex  fundatiom  regit  Ed-  '  f«?*'»*"' 
tARPi  Sexti)  and  the  chapter  demifed  that  reftory  to  Thomas  ""* '  •*  '"*''*• 
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)S»aAK  and     Gooch  the  9.  El'tz.  for  ninety-nine  years,  and  from  him  conveys  it 
^^^"        by  mean  allignment  to  Richard  maplefden^  and  from  him  to  the 
^ilhtL.     plaintiffs  ;  and  that  tliey  were  poffcffed,  &c.  until  the  defendaRt 
took  the  faid  tithes. 

The  defendant  by  rejoinder  confeffis  the  leafc,  and  all  the  j^f- 
fignnients,  except  the  affij.mment  by  Richard  M^plefden^  and  that 
he,  before  the  pretended  affignment^'viz,  22.  Jac,  u  by  feoffment 
conveyed  the  laid  reftory  to  one  fviUiam  PFiUion^  for  which  caufe 
the  dean  and  chapter  entered  into  the  faid  reftory  a^  a  forfeiture; 
and  the  con)  being  fevered  from  the  nine  parts,  and  let  out  for 
tithes,  he  jook  them  by  the  command  of  the  faid  dean  and  chapter, 
and  TRAVERSES  the  laft  grant  of  the  term  by  Richard  MapUfden. 

The  plaintiffs  thereupon  demurred. 
Ante,  TCI.  162.      GcRMYN,  yir  the  plaintiffs^   now  (he^ed  his  reafonj  :  First, 
Co.  Lit.  303.6.  Bccaufe  the  defendant,  in  thp  rejoindcjr,  pleaded  a  feoffment  of  the 
Cro.  Jac.  411.    j^-^Qry,  and  doth  not  fhew  that  any  glebe  was  appertaining  therctq 

whereof  h?  might  makp  a  feoffment. — Sed  non  allocatur ;  for  it  ihall 
flpugl,  6S3.      be  intended  4  good  fcoffmerit,  and  that  there  wa^glpbc  j^nd  thereto 

appertaining.     Fiefe  15.  Hcn.y.  i.     16.  Hen,'],  i. 

In  pieadifij;  an  The  SECOND  jixcEPTioN  was,  Bccaufe  he  pleaded  an  entry  after 

•^  done  by  a  ihc  forfeiture,  and  (hc^ws  not  a  deed  of  command  to  enter. — 6cd  non 

CTiSn*  for*  **  allocatur :  for  it  is  not  pleaded  that  any  entered  by  their  command 
forwiure,adeed  ^^^^^  ^^  forfeiture,  but  that  the  dean  and  chapter  themfclves  cn- 

<o  enter  med  tered,  which  fhall  be  intended  a  fufficicnt  entry  ;  and  all  ncceflary 

not  be  Oicwn.  cijicumflances  fliall  be  implied.     Alfo  the  feoffment  is  not  only  a 

Cro.  jac  41 1,  forfeiture^  but  a  dijjnfm^   being  by  tenant  for  years,  and  then  every 

».^und.  305.  pjjg  j^^y  enter  oi)  their  behalf,  where  ihcy  haye  fjgl^t  of  entry. 

197.    '  ^^'  -^ff'  ^: 

jn  pleading  a  Th^  THIRD  EXCEPTION  was  taken  to  thc  replication:  For 
feafe  by  dean  this  leafc  is  pleaded  to  be  made  by  the  dean  and  chapter,  omitting 
^mi  rum^of  ^ar  P^*^^  ^^  ^'^^*''  ^^^^^  ^^^  ^°^  ^his  caufe  was  merely  void ;  and  fo  thc 
pftheUfo-/>«C«i^  plai^^i tiffs  had  not  any  title.  Wherefore  \l  was  adjud|[ed  for  the 
fdmf,  u  faiau  '  defendant. 

ca»f  i7f  Sir  John  Bodwpll  (igaifift  John  BodwcU. 

hlUhaelutas  Term^  2,  Car.  I.  Roll^^y, 
fo  a  bill  of  A|i-  TERROR  of  a  judgmept  at  thp  grand  fcffions  at  Caernarvon^  in  an 
yonyforan  XJa  ANNUITY  by  bill  for  two  hundred  and  twenty  pounds,  ar-: 
ci^amed  'for  ^^^r?  of  ^"  aunuity  granted  of  twenty  pounds,  quas  ei  debet ;  and 
life,  a  declara-  countfi,  That  tihe  defendant.  Sir  John  BodwelU  upon  the  4th  Novem- 
tion  that  the'  hir\  4.  Jac,  I.  bv  a  deed  (hewn,  had  granted  to  the  plaintiff,  John 
Rrantec  virtuu  j^Qdurell^  the  faid  annual  rent,  by  the  name  of  an  annuity  or  annual 
fiijut  fitfitutfuti  of  twenty  pounds,  haben-dum  to  him  for  his  life,  by  virtue 

d4  libtrc  une-  whcrcot  he  was  ieiled  in  domimcojuo  ut  de  libero  tenemento  \  and  lor 
mtnt9^  UgcMd.'  eleven  years  behind  at  fpch  a  Ftail,  h^  brings  the  af^ion. 
^.C.JAf^es.al7»  Thf  defendant.  Sir  John  Bodu/fll,  demands  ^yfr  of  thc  deed; 
p.\  Eni.49.  which  being  entered  and  read,  it  thereby  appeared,  that  it  was  a 
Caih/icct  *  T^^^^  iffuing  out  of  s^  certain  parfonage  in  the  faid  county,  with  a 
bouji  A55!  claufe  of  Jiftrefs  upon  the  redory  or  church  oi  Kenthkelleyy  and  di- 
vers other  the  reaories  in  the  faid  county  there  mentioned ;  and 
pleaded,  jhat  the  faid  John  Bcdwell  granted  jhe  faid  reftory  witlj 


Michaelmas  Term,  5,  Car.  x.     In  B.  R. 


in 


the  church  of  Kenthkc/fry  to  him  and  his  licirs ;  whereupon  he  en-     BoowiLk 
Ccrcd  therein,  and  fo  pleaded  it  as  an  exUngu}/bmertt^  lie,     '  b''^^'*'l 

The  plaintiff  .70A/1  Bodwell  replies,  that  there  was  nothing 
granted  thereby  which  was  pertaining  to  the  faid  church. 

Thedcfendant  Sir  John  Bodwcll  rt]o\nh  that  fuch  a  piece  of  land 
was  parcel  of  the  faid  redlory  and  church. 

Thereupon  they  were  at  ifluc;  and  it  was  found  for  the  plaintiff 
John  Bodwell^  and  judgment  given  for  him. 

And  now  error  was  brought  by  Sir  John  Bvdwelly  and  feyeraj 
errors  alligned  upon  the  record;  to  which  John  iWz*;^// pleaded 
in  nulla  eft  erratum^  and  all  were  over-ruled  :  and  now  ore  tcmts  h« 
iniifted  upon  other  errors.  ' 

FmsT,  That  he  declaring  upon  an  annuity,  or  annual  rent 
granted  for  life  virtuU  cujusfuit  feififus  in  dominico  Juo  ut  de  libera  te^ 
TumeKtOy  proves,  that  it  is  no  cnnuity^  but  a  rent-charge^  and  that 
he  made  it  his  ele£tion  to  have  it  as  a  rent-charge ;  and  in  proof 
thereof  was  cited  Dyer,  61,  iff  220. — Sednon  allocatur  ;  for  being  an 
annuity  granted  for  life,  although  it  is  no  rent-charge,  yet  he  may 
flcsid  feijims  in  dominico  juo  ut  de  libera  tenement  a  :  and  although  fuch 
exception  were  taken  by  Bendlosse,  in  3.  Edzv,  6.  who  cited  that 
cafe,  yet  the  Court  notwithrtanding  refolved  for  the  plaintiff.  And 
Lord  Coke  {a)  hath  two  feveral  declarations  in  this  manner  ;  and  («)  Coke's  En. 
yet  the  plaintiff  had  judgment.  "*"*  ^9- 

The  Second  Error  affigned  ore  tenm  was.  That  this  bill  of  an^ .  An  ajRionfor  an 
nuity  is  not  maintainable,  but  he  ought  to  have  brought  an  original  »««"''*>  f«curcd 
writ :  for  the  ftatutc  of  34.  y  35.  Hen.  8.  c.  16.  doth  appoint,  that  in  ^"j*  ^"J^^fc  S 
Ifales  actions  real  and  mixt  Ihall  be  fued  by  original  writ^  and  not  diftrefs  on  noq- 
hy  bill\  but  aftions  perfonal  may  be  there  fued  by  bill :  and  that  payment,  may 
this  is  an  aftion  mixt,  he  relied  upon  2.  Hen.^.  pL  13.  and  Fitzherb.  ^  brougbe  in 
?'  Rentr  48.     Rcleafe  of adions  real  is  a  good  bal-  in  this,  fo  re-  ZtlC^V'^it 
leafe  of  aftions perfonal ;  and  this  beingafranktencment,  is  rather  ]!1/.  foritTsi*' 
real  than  perfonal.     And  Co.  Lit.  285.  affirms,  that  it  is  a  mixt  charge  on  tbt 
aftion. — But  all  the  Court  conceived,  an  annuity  brought  by  /»/»/o«of  tho 
bill  there  is  well  brought  ;  for  being  an  annuity  which  charges  P**""^' 
theperfonwho  grants  it,  though  with  a  claufe  of  diftrefs,  not  w.  jon«,  115. 
being  granted  by  him  for  himfelf  and  his  heirs  until  eleftion  made,  s-  ^<>-  4** 
and  a  diftrefs  taken,  is  merely  perfonal.     Fide  2.  Edw.  4.  84.  Long  *•  ^*^'"'  ^'?' 
Sluinto  Edw.  3.  40.}  and  therefore  a  rcleafe  of  actions  perfonal  is  co?'Lit.  tSc.i. 
clearly  a  bar.'  iiote(i'). 

Noy,  for  the  defendant^  in  the  writ  of  error,  alfo  moved,  that  tbjs 
being  not  affigned  for  error,  the  plaintiff  ftiould  not  have  advan- 
tage thereof:  for  the  ftatutc  refers,  '*  thatfuits  Ihall  be  as  in  North 
**  IVales  ;"  and  clearly  in  Nouh  IVales  the  cuftom  was  to  fue  by  r.  ».<,. 
bill  or  plaint:  and  if  he  had  alfigncd  that  for  error,  the  defendant  Fidet%,Edw.i. 
here  might  have  maint^incid  it  by  the  cuftom  of  North  IVales ;  as  in  ^^'^\2^' 
the  Year-Book  36.  Edw,  i.  errorv^asafligned  of  a  judgment  in  IVales  ^\^    *  ^* 
in  a  quod  eideforceat^  in  nature  of  a  diffeilin,  and  in  IVales  the  feifin 
15  alledged  pojl  ultimam  pacem  proclamatam  ;  whereas  in  England  it  is 
foft  primam  transfretationem  \  and  it  was  maintained  by  cuftom  of 
l^mh  JValfi.     In  Hilary  Ttrm^  6.  Edw.  3.  Ro)l  28.  in  tliis  court, 

M  4  cjrror 
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B^vwriL     error  was   afligncd,   Bccaufc  they  held  pica  of  lands  in   N^ih 

a^«»«»//        r^f^ales^  where  the  land  was  held  of  the  king  in  capiu-,  and  for 

.^pwkLi..    ^1^^^  ^^^^^  j^  ^^^  rcvcrfcd,  and  the  reafon  entered  upon  tlic  roll; 

fo  it  appears  they  have  jurifdiAion  to  hold  plea  of  lands  not 

held  of  the  king,  and  that  jurifdiftion   by  the  llatutc   is  in  the 

affirmative  ;  as  it  is  held  ii.Co, 64.  Dr,  Fofiers Cafe^  and  33. Hen. 8. 

Cro.  Jjic  481.    jPyer^  50.  and  a  ftatute  in  the  affirmative  doth  not  take  awj^y  a  former 

ftatute,  but  they  ftand  togeliier. — But  the  Coort  did  not  rely  on 

this  point,  becaufe  for  the  former  rcafons  they  all  held,  that  this 

judgment  was  gopd  enough.    And  tlie  judgment  was  affirmed. 

Cas»  18.  Grofle  againft  Gayer. 

Hilary  Term,  1 .  Car.  i .     Roll  828. 
9^  If  the  for.   pjECTMENT.     Upon  a  fpecial  verdift  the  cafe  was,  Tregofi 
*^'"^d  "'^^  wasindiftcd  for  a  pr^munire,  upon  ^  ftatute  of  13  EU%,  ca, 

^rl^llr*  re-  ^'  7'  *"^  afterwards  made  a  gift  in  tail  of  that  land,  and  was  after  at- 
iatei  tp  the  of-  tainted  by  verdid,  and  had  judgment  for  the  faid  ofFence.  And  it 
fence,  or  to  the  was  afterwards  found  by  inquliition,  upon  acommiffion  out  of  thtj 
judgment  ?  exchequer,  that  Tre^ofe  was  leifed  in  fee  of  thofe  lands  at  the  time 
W.Jones,  217.  of  the  ofFencc  committed,  and  tha^  the  queen  by  patent  granted 
Co.  Lit.  149.  thofc  lands  to  Sir  George  Cary^  under  wlioni  the  plaintiff  claims, 
*^  inft  6  ^^  ^^^^  defendant  under  the  title  of  the  tenant  in  tail.  And  if,  &c. 
*'8.  Th{5  principal  ooint  argued  was.  Whether  an  attainder  in  a 

*•  ^-  '^|>'  pRiEMUNiRE  (hallhavc  relation  to  the  ^ence  for  the  forfeiture  of 
38  5. ^'"'  '^'  ^^^  lands,  or  only  to  the  time  of  the  judgment  ? 
^.Bac.Abr.582,  Secondly,  Admitting  that  this  forfeiture  fhall  relate  to  the 
.i.Hawk.  P.c.  offence,  Whether  this  patent  after  the  inquifition,  by  commiffion 
»?*Hawk  p  c  ^^^'^^  ^^  exchequer  feal  (no  office  being  found  by  commifTion 
^^,  .  *  '  *  under  the  great  fcal),  be  good  bjr  the  uatute  of  18.  i?//z.  c.  2. 
^.  v^''ilf.ai9.  which  makes  patents  upon  valuable  confidpration  good,  notwith- 
Hargrave'j  Co.  {landing  thcrc  be  not  any  inquifition  found  by  the  pommiflion 
Lit.  13.  b.        pnder  thj  great  seal  ? 

Pougl.  5^5.        ^  V 

And  quoad  the  firft  point,  the  Justices  did  not  rcfolve,  being 
a  cj^fe  of  difficulty, 

IfthekingeUim      But  for  the  fecond  THEY  ALL  resolved,  that  by  this  judg- 

upon  •  forfci-     ment,  '*he  (houjd  forfeit,  &c.  j"  that,  in  that  cafe,  n&tlimg  veflcd  in 

*^'  !**•  f^^^^   the  king  until  office  found  ia) :  and  it  ought  to  be  an  oflSce  by  com- 
mu ft  be  found        •/t-  j  c      S.    c      \  ^  -ui_  •       •- 

by  office,  on  an  "i^mon  under  THE  great  seal  ;  for  the  ffanktenemcnt bcmg  in 

inquifition  un-  thj!  party  offending  (and,  as  this  cafe  is,  in  a  flranger  by  the  gift  in 

der  THictftAT  tail)  at  the  time  of  fhe  attainder,  it  fhall  not  be  divcfted  from  him, 

••^"•r.  gnd  in  the  kjng  without  office  by  comm'ffion  under  the  great  fcal, 

Co.  Lit.  13,^30.  which  is  only  an  office  to  entitle  the  king,  and  not  by  inquifition, 

^^c     fi  b      by  virtue  of  a  commiffion  under  the  exchequer  feal,  which  is  but 

Ico'.lz!   '     ^^"^  inflrudlion  or  information  tp  the  king,  and  for  his  officers 

Ante,  ICO.        to  put  tl)e  lands  holden  of  the  king  in  charge  [b).     But  here  the 

a.  Co.  16.        lands  are  not  come  unto  the  king  until  the  office  found.     Tlicrc- 

4.RolJ.Ah.i84.  fore  for  this  point  only  itwas  adjudged  for  the  defisndant.  And  this 

lT^Co!4  1.     is  out  of  the  ftatute  of  1 8.  Eli%:  c,  2.     Ftie  \.  Co. 42.     3.  Ref.  16. 

Cro.  Eiif.  851.   C.  R^*  52.      Plowd.  4S6.     Dyer^  325.     29.  Hen.  8.    •*  Charter  Jf 

4.  Com.  Dig,     rt  Parion^^^  $2,     27.  Hen.  8.  '^'  Offixe  devant  Bfcheat<^y\ll. 

Ppvp.  IP*.  (jp)  1,  VcjE.  55 J.    j.Vg^.  J69.    4.  Co.  5?.  9.  Co,  95.      (W  ^  Com.  Dig.  393' 

Pee8^547f 


q: 


Michaelmas  Term,  5.  Car.  i.    In  B,  R.  173 

The  Earl  of  Pembroke  agahj  Boftock  and  Green.  <^a$e  19. 

UARE  IMPEDIT  for  the  church  of  Mottesfent ;  m?  herein  he  Piwdingsm 


_  counts,  That  queen  Elizabeth  wzs  feifcd  in  fee  of  the  ad  vow-  ?*'«'^'"»H»>- 
fonofthe  faid  church  as  in  grofs>  and  prefented  Afr.  Finder^  who  s.c.Godb.439. 
was  admitted,  inftituted,  and  induced  ;  and  that  afterwards  flic  s.c.jancsjis, 
granted  the  ^dvowfon  in  fee  to  Sir  Chriftdpber  Hatnn,  who  by  his  J'/«'»  »99- 
deed  granted  to  Sir  ff^aitcr  Sands,  knight,  who  died  feifed,  which  ^'''  ^''^'  '^'^ 
tiefccnded  to  Sir  fVilliam  Sands  his  Ibn  and  heir,  who,  in  12.  Jac.  u 
granted  the  next  avoidance  to  Hmry  earl  of  Danby,  who  granted  it 
to  the  plaintiff  ;  and  he,  for  the  difturbance,  brings  this  aftion. 
The  defendant  Grr«f  pleaded,  ^^  quodpntdi^lusWiLLiELum  Sands 
■^  non  concejfity**  and  iflue  thereupon.  And  Boftock  pleaded  and 
confefled  queen  Bli%abetV%  title,  and  that,  before  fhe  had  prefented 
Mr,  finder^  (he  prefented  Richard  Donnei,  who  was  admitted,  infti-  • 
tuted,  and  induaed  ;  and  that  afterwards  the  queen  prefented  Mr* 
Finder  (thechurch  being  full  of  the  faid  Richard  Donnel),  who  was 
admined,  inftituted,  and  indufted  ;  and  that  afterwards  the  faid 
c{}iccn  Elizabeth  granted  unto  Sir  Cbrijlopher  Hatton,  isfc.  as  in  tlic 
declaration,  and  that  he  conveyed  it  to  Sir  Walter  Sands,  who, 
VJac,  I.  let  the  faid  advowfon  to  John  Moore,  ferjeant  at  law,  for 
onc-and-twenty  years,  who  granted  it  to  Green  the  defendant,  and 
that  the  church  became  void  by  the  death  of  Richard  Donnel\  where- 
upon he  prefented  the  defendant  Mr.  Boflock  to  it ;  and  traverfeth, 
that  the  church  was  void  at  the  time  of  the  inftitution  of  the  faid 
Pinder\  and  iflue  thereupon,  and  found  for  the  plaintiff  for  that 
ftcond  iifue.  And  upt>n  the  fix^  iflue  a  fpecial  verdi£t  was  founds 
that  at  the  time  of  the  grant  by  William  Sands  he  was  ef quire  only, 
and  not  knighted:  and  upon  that  alfo  judgment  was  given  for  the 
plaintiff.    And  upon  this  judgment  error  was,  brought. 

The  First  Error  afligned  was,  Bccaufe  he  counts  of  a  grant  A deciintion ta 
by  William  Sands^  knight^  and  it  was  found  he  was  not  knight ;  y"'"''  "■M* 
wdfo  it  being  a  void  grant  by  that  name,  and  tlie  declaration  un-  ^i[nt*jd*ih^. 
tnic,  judgment  therefore  ought  to   have  been  for   the  defen-r  vowfonmfcet* 
dant.— But  all  the  Court  conceived,  although  it  is  found  that  X  B,  who 
he  was  not  knight  at  the  time  of  the  grant,  yet  it  is  not  material:  %^^^^  ««  » 
for  die  ifliic  being.  Whether  William  Sands  granted,  &c.  {a),  that  ^;^^;  ^'/^JJ^ 
finding  it  idle  and  fuperfluous,  and  is  not  material ;  but  peradven-  Ending  that* 
ture  if  the  iflue  had  been  upon  that  grant  to  Walter  Sands,  knight,  CD,  wjian 
^nd  the  matter  had  been  found,  it  had  been  material ;  as  it  is  in  '/?*'<''«•  and  not 
^fr,  300.  where  the  iffue  was.  Whether  Sir  Thomas  de  la  » **'/^."««n- 
Waxr,  Miles,  Lord  de  la  Warr  conceffit  ?  And  it  was  found,  ^^^'^^^ 
that  he  made  that  grant  in  the  life  of  his  father,  fo  as  he  was  not  ai  furpiofage^ 
^n  Lord  de  la  Warr,  nor  knight,  which  was  againft  him  that  Ante,  76, 131. 
pleaded  it.    But  here  the  iffue  is  upon  the  grant  by  IViUiam  Sands,  qo.  Lit.  «a7. 
^d  whether  it  appears  that  he  was  a  knight  at  the  time  of  the  Cro.  jac.  340. 
grant  er  not,  is  not  confiderable ;  for  the  grant  j$  good  enough,  Hob.  54. 
?ad  he  had  good  title  to  grant,     Fide  ^  Hen,  6.  i.  by  RoLrB  ;  ^'^l^^'^^* 

M«tfi4^i,    CraEni.  4S0.    ft.Saund.  308,    Savil.  lii*    HottoOy  41*    a.  Init  594.  L<1.  Ray*  S59, 
i.Bi.C(MD.  403.    |.  Term  Rep.  a4o. 

(«)  Bot  fee  The  King  v .  The  BiOiop  of  grant  of  the  next  tvoidanee.-*^ee  alfo  S.  C, 

*^«ftcr,  I.   Ld.  Raytn.  305.    wlicfe  ihe  Lit.  Rep.   181. 197.   213,     Sir  W,  Jones, 

^^hdd,  thH  thM  poimof  tKe  cafe  was  %\%*  and  Dyer,  %^^^  b.  pi.  35*  Shbwer't 

^^3^,  for  that  the  ifloe  was  not  upon  Caf,  in  r#r|.  2U, 


l^ruc  Co  miB^SMf^s^  byt  upof)  ^ 


2^  Edw.  44 
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FsMBftoxi     21.  £</w.  4.  71.  fcf  72.    a8. /firw.  6.  38.     J,  Hen.  4,  J,     20.  He fui, 
«r*"V'        JJr«.  100.  where  it  fhalj  be  by  ap  innuendo^  and  the  grant  ihall  not 
GitBiw*"    ^  ^^^^  thereby  ;  and  when  it  is  admitted  in  pleading,  the  finding 
of  the  jury  fhall  not  prejudice. 
Mattcrplcadcd       Xhe  Second  Error  affigncd  was,  That  tlic  defendant  Bojud, 
only  a»i^jrc«-    jj^  j^j^  pleading,  pleaded  a  precedent  leafe  for  years  to 'John  moon 
hcMiSwer^?      before  the  grant  by  him,  under  whom  the  plaintiff  claims,  whidi 
Ante,  105.'      is  good  title  for  the  defendant,  and  deftroys  the  plaintiff's  title,  if 
Poft.  5«6.         it  be  true,  which  the  plaintiff  doth  not  exprefly  deny,  but  by  his 
2.  Term  Rep.     proteflation  ;  ib  it  is  not  denied  by  the  plaintiff;  and  therefore  ! 
439.  for  this  caufe  the  plaintiff  ought  not  to  rccovef ;  and  judgment 

J.  Term  Rep.    ought  not  to  bc given  for  him,  but  for  the  defendant :  and  in  proof 
*^T       R        hereof  were  cited   7.  Edw.  4.  20.     Dycr^  119.     12.  Edw.  4.  7. 
4.^  erm    cp.    ^^  jj^^^  ^    ^^^      ^^   Edw.  4.  9. — Sed non  allocatur-,  for  although  it 
had  been  a  good  plea,  ^nd  would  havedcllroycd  the  plaintiff *s  title, 
if  the  defendant  had  relied  thereupon,  and  the  plaintiff  ought  to 
JiA^'c  anfwercd  it,  vet  when  it  is  pleaded  by  way  of  indupemcnt 
only  to  the  travcrlc,  and  he  traverfeth  other  matter  in  the  count, 
the  not  anfwering  or  making  protcflation  thereto  by  the  plaintiff 
is  not  material ;  and  the  iffue  being  joined  upon  the  avoidance, 
and  that  being  found,  and  not  denied  by  the  plaintiff,   it  not  ma- 
terial ;  for  the  traverfc  waits  upon  the  matter  precedent.  6.  Cq.  24. 
Read's  Cafe^  Lang  S>uinto  Edw,  3.  9.     3.  Eavj,  3.  17.   Wbcrcupqa 
the  judgment  was  anirme4. 
AT»tc,  145.  p.        And  THE  Court  aflfeflcd  the  damages  to  fourfcore  pounds,  al- 
4"»».  though  the  value  was  found  in  the  verdift  tt>  be  an  hundred  pouncis 

Cro.  Jac.  636.  ^^^  annum  ;  yet  becaufe  the  defendant  in  the  writ  of  error  had  ob- 
DoueK  752?  w  Gained  a  writ  to  the  bilhop,  and  his  clerk  was  admitted,  inftitutcd, 
,,;,•,.  and  had  gotten  the  poffeffion,  until  he  was  removed  by  a  writ  of 

s.  Term  Rep.  reflitutipn,  which  was  half  a  year  and  more,  the  Court  would 
7^'  give  but  fixty  ppundsj  for  damages,  and  twenty  pounds  for  coils. 

Case  20.  ■    .    cgalnft  HeylcFS. 

On  a  vcrdiafor  'TRESPASS  by  hufband  and  wife  for  battery  done  to  them  both 
the  defendant  in    J.     qJ  damnum  ipforum, 

lery! if  tl»e judge  The  defendant  pleaded  not  guilty  ;  and  it  was  found  for  him, 
certiry  that  he  and  certified,  that  he  did  it  as  conftable  in  execution  of  his  office  ; 
aaed  as  a  aj^j  double  cofts  were  prayed,  according  to  the  ftatutc  of  7.  Jac.  1. 
conftable  in  ^*»«  c.  C.  r     .      »  ft  I  J 

execution  of  lii$     *  '^' 

h^^dl*  w*"  ^^^  Hendens  Serjeant^  moved,  that  the  declaration  was  ill,  bc- 
co^f  though  ^*^fi^  hulband  ^nd  wife  cannpt  join  m  battery  done  to  them  "both, 
the  decoration  as  i^  is  9.  Edw.  4.  and  therefore  judgment  ought  to  have  been 
be  erroneous,  given  againil  the  plaintiff  upon  the  declaration,  and  not  upon  the 
2.  inft.  236.  vfxdjfit ;  an^  fo  no  cofts  ought  to  have  been  given. 
Ante,  90. 

Pqft  286. 545.  But  ALL  THE  CouRT  coqceived,  becaufe  the  defendantis  found 
553r  "  not  guilty,"'  and  what  he  did  was  as  officer,  and  the  ftatute  gives 

Hob.  2i9.^2?4.  j^jj^  double  cofts  for  his  vexation,  which  vexation  appears,  the 
JZ\  '^^*  plaintiffs  (hall  not  take  advantage  of  tlie  infufficiency  ot  the  dccla- 
Dyer,  32.  H.      ration  and  writ  to  excufe  then^felves  of  cofts. 

Vaugh.  113. 

Koy,  32.       1.  Mod.  184.      I.  Wilf.  319,      i.  Burr.  601.     2.  Burr.  1162.       1.  Hawk.  P.  C.  6r. 

«.  Coin.  Dig.  r49.     Saycr*sCuAi»,  i2«.      Dtugl.  jo^,  and  30*".  note  (S?).      And  Tee  21. 7^- <• 

c.   12.  and  2t.  Cm.  2..  c  44. 
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JefFcs'Cafc.  ^  <^^»^»'- 

TEFFES  was  indiftcd.  For  that  he  exhibited  an  infamous  libel,  A  libel  on  a  per- 
J  dircacd  to  the  king,  againft  Sir  Edward  Coke,  late  Chief  [''^J^^''^^^^^^^^ 
Jafticcof  the  king's  bench,  and  againft  the  faid  Court,  fora  judg-  him  wuV^mI? 
nient  given  in  the  faid  court  in  the  Cafe  of  Magdalen  College^  aT-  jury  during  the 
firming  the  faid  judgment  to  be  trcafon,  and  calling  him  therein  '»";»«  hf  wii  ia 
"  traitor,  perjured  judge,"  and  fcandalizing  all  the  profeflbrs  of  the  j*^^^.*'  ^  **"' 
law,  and  containing  much  other  fcandalous  m^ter ;  and  fixed  this  ^^^^^  ^^  *"^** 
libel  upon  the  great  gate  at  the  entrance  of  Weftm'mfierrhaUy  and  ,.  -^^^  J^^p^ 
in  divers  other  public  places.  473. 

And  being  hereupon  arraigned,  he  prayed  that  counfel  might  be  Counfci  f^jfwi 
affigned  him ;  which  was  granted,  and  he  had  them,  but  would  not  ""^"l'^^^^ 
be  ruled  to  plead  as  they  advifed  ;  but  put  in  a  fcandalous  plea,  ,^^  *       ***** 
and  inlifling  upon  it,  amrmed  that  he  would  not  plead  otherwife.  Poft.  504. 

I.Sid.  171. 

Whereupon  it  was  adjudged,  he  fliould  be  committed  to  the  The  punishment 
marihal,  and  that  he  fhould  ftand  upon  the  pillory  at  Weftminfter  of  puiery  may 
and  Cheapjide  with  a  paper  mentioning  the  offence,  and  with  ujch  *^  »nfi«ded  fori 
f  paper  be  brought  to  all  the  courts  at  ^eftminfterj  and  be  continued  p^* 
In  prifon  until  he  made  his  fubmilTion  in  every  court,  and  that  lie       *  *^* 
Jhouldbc  bound  with  furetics  to  be  of  good  behavioyr  during  his  ^*  fn^''^* 
lite,  and  fliould  pay  a  thoyfand  pounds  fine  for  that  offence  to  the  Fort,  aoif* 
king.  5.  Com.  Dij, 

5S8.    dtra.  934«    S.  Mod.  17S.     |.  Hawk.  P*  C.  357. 


R.  C/s  Cafe.  Cau  a,. 

THE  fame  day  R  C.  was  brought  to  the  bar  (being  removed  The  king's 
from  St.  AlbarCi  by  bahetn  corpus  and  certiorari^  where  he  was  a  '*^^*'  "'y 
prifoncr,  and  attainted  for  felony,  viz.  for  horfe-flpaling).  And  it  *iJ[n w  b«d^ 
was  now  demanded  of  him,  what  he  could  fay  why  execution  fliould  by  tbi  marflql 
not  be  done  upon  the  indi£lment  ?  And  becaufe  he  could  not  fliew  upon  a  pofon 
good caufc  to  ftay  the  execution,  he  was  committed  to  the  mar-  •"••nted  01  fe- 
sHAL,  who  was  commaiided  to  do  execution :  and  the  next  day  he  !f"^»  J**?®  ** 

,  J  '  brought  mto 

was  hanged.  oourfbyAo*. 

fc'fand  the  reeord  of  conviAion  removed  by  ttrtiormt't.       Ante,  90.-i-i.  Sid.  72.      i.  Lev.  6i. 
I.  Keb.  14^.     %.  Hale,  4.    i'oph.  131.    Cro.  Jac  495.    Poftsr,  140.    Strange,  553.    4.  gorr.  ao84. 
t.  Hawk.  P.  C.  656.  ' 

Symms  againft  Smith,  €aii»3. 

rOVENANT.     Whereas  the  defendant  (reciting  that  flie  had  In  covenant  by 
^  an  eftatc  for  life  in  fuch  cuftomary  lands)  covenanted,  thatfhe  '^'  ^*!  P*?*' '' 
would  furrender  the  eftatc  upon  rcqucft,  and  permit  the  plaintiff  |^^*Xc.  a 
to  enjoy  the  faid  lands,  and  take  the  rents,  iffues,  and  profits  of  breach  that  ^. 
lliem ;  and  in  hlBt  afligns  for  breach,  that  flic  did  not  fuffer  him  to  to^k  the  rents 
enjoy  the  faid  lands,  but  had  received  the  rents,  iffues,  and  profits  «<*  ^J  not  p^r. 
of  them  from  the  time  of  the  making  of  the  indenture  until  the  iTwdl.ffi™*d  * 
uayoftliewrit,  &c.  '  *  for  the  uklng* 

The  defendant  demurs  vipon  this  declaration.    And  it  w|«  now  ^'^  ^'  *•  *  ^^' 
argued  at  the  bar  by  BALL,>r  the  plaintiff,  and  by  Roi-LS.>r  the  f^'^^^"^ 

difcndant.    And  the  defendant  fliewed  for  caufe,  "   ^' 

S.C.Jonei,ail| 
f.  Ley.  293.    Haid.  132..    ».  Vent.  278.   4.  Bac.  Ab,  xS«   Cowp.  laj.  DoogL  aya.  68^ 

First, 
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Stkwi  First,  That  there  was  not  any  requeft  alledged  for  the  pcrmif- 

againfi        (Jq^. — Sfd  MX  allocatur ;  for  the  requeft  extends  only  to  tht  fur- 

render,  and  not  to  the  pcrmiffion. 

Secondly,  That  he  doth  not  alledge  a  fpecial  difturbance  by 

entry  or  otherwife. 
Several breacbet  THIRDLY,  The  bfcach  ii  too  general  in  affigning,  that  (he  re- 
nay  be  9ffigfied  ceived  the  rents,  iiTues,  and  profits  of  the  lands,  ^without  ihcwing 
Ui  coviwAWT,  ^jj3(^  fQ  g^3  j(  might  be  ifluable,  and  thereby  recover  in  damages 
PBiT^onb^nd  ««  much  asthe  defendant  received*  according  as  it  (hall  be  proved 
for  perform,  to  the  jury. — ^But  THE  CouRT  conceived,  that  in  cwenant  he  may 
ance  of  cofe-  affign  as  many  breaches  as  he  will,  though  not  in  debt  upon  an 
»ants.  obligation  for  performance  of  covenants  (/?) ;  for  in  that  cafe  there 

4;  Co.  80.  b.  Qught  to  be  a  certainty,  and  certainly,  afligned ;  but  in  a  covenant 
s'cii^Q.'^''  ^^  ""^y  ^^  afligned  as  general  as  the  covenant  is.  And  tliercforc  ii 
Port.  299!  was  adjudged  for  the  plaintiff.  47.  Edw.  3.  pL  3.  46.  Edw.  3.  pL\. 
e.  Burr.  773.         ^^ ^  Butiiow  by  S.  U  9,  WUl.^].  c.  11.  the  plalmiff  may,  in  thia  caft,  afliso  as  many 

breacbef  as  he  pleafei. 

Casii^.  Benfon  againji  Flower. 

Fidi  Ante,  i66. 
Damaices  and  ^HIS  Cafe  was  moved  again  the  laft  day  of  tliis  Term,  and  the 
coftt  paid  to  ihc  A  afBgnment  before  the  commiffioncrs  was  read  in  court :  and 
^^'isf  and'cwi-  ^^^^^^^^  ^  ^^^  becoming;  bankrupt  and  the  affignment  of  the 
Siii^ngTn  the  commiffioners  were  after  the  writ  of  execution  fcrvcd, .  although 
fticriff's  hands  thcy  Were  before  the  return  of  the  writ,  Jones,  Whitlock,  and 
^F«  not  aiTtgn-  Myself  conceivcd,  that  the  money  in  the  (heriff*s  hand  was  not 
'^•ffi!?^^*T^n""  *^8"*^1^>  although  by  the  judgment  tlie  damages  and  cofts  were 
the  plaintiff  "s  afccrtaincd,  and  turned  into  remjudicatam  ;  for  it  cannot  be  faid  to 
bccominghaDk-  be  the  bankrupt's  money  until  it  be  paid  to  him ;  and  in  the  mean 
rupc  before  the  time  it  is  in  the  hands  of  the  iherifF,  quaji  in  cuftodid  legis.  And 
return  of  the  ^^^  cafc  is  fo  much  the  ftronger,  becaufe  it  was  upon  z,  capias  ad 
A^te  iA  .  fatiifacienduniy  and  the  money  paid  to  the  flierifF  to  iatisfy  the  cxc- 
¥o<\'sAo!  cution,  fo  that  it  is  not  due  to  the  plaintiff  until  it  be  paid  to  him : 
te  W.  Jonea»  *"^  "^^^^  ^^V  S'^^  *  difcharge  thereof  but  the  plaintiff,  who  is 
215.  *  party  to  the  record  ;  and  being  levied  by  record,  it  ought  to  bede- 

jud.  RcT.  126,  liverid  unto  him,  who  may  acknowledge  (atisfaAion  upon  the 
'*7«  r^ord ;   and  the  aflignees  are  ftrangcrs  to  the  record,  and  cannot 

I.  Peere  Will,  y^^y^  ^j^  benefit  thereof —It  was  therefore  refolved,  by  the  affcnt 
CookcB.L.243.  of  HvDE,  Chief  JuJUce^  whofirft  doubted  thereof,  tliat  this  money 
Doopi.  584.  Ihould  be  delivered  to  the  party  who  recovered^  he  acknowiedgiiig 
I.  Term  Rirp.    fati^faftion.     Mod.  Rep.  93. 

Caie  25.  Shalmer  againfi  Fofter  and  his  Wife. 

Trinity  Term t    5.  C«r.  i.     Roll 

•In  an  aftion  for  A  CTION  FOR  WORDS  :  For  that  the  wifd  of  the  defendant 
thefewordf.  -".  fp^j^^  ^f  ^^^  plaintiff,  to  jinne  Rochcfter  tht  plaintiff 's  mo- 
«TSenh*  ^^^^»  *^^  "^^^^^  •  *'  V^htit  is  that  lying  thief  thy  fon?"  innMcnJa 
**  jL  /  He  hath  ^^^^  pUinfiff :  **  He  hath  murdered  my  aunt,"  quondam  Dorothe am 
«  murdered  my  $TOK.K,  amitam  defendenlis  INNUENDO,  *'  and  I  will  prove  it." 

«  Jlunt^  and  I 

^  will  prove  it;**  it  mad  be  averred  in  the  declaration,  that  the  pbint'fT  waiyo«  of  the  perfon  fpoken<«. 

Port.  37.  443.  —  Cro.  Jac.  108.  635.    I.  Roll.  Abr.  84,  85,.     Crd,  EliJf,  41$.      j,  Roll.  Kep.  79' 

i.    Sid.   5a,  Cowp.  679.    4.  Tq-mRep,  2i7« 

Ths 
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The  defendant  pleaded  not  guilty  \  and  found  for  tlie  plaintiff :     %nk\.ux% 
and  moved  in  aneft  of  judgment,  that  thefc  words  arc  uncertain  of       ''''"^dhi 
whom  they  were  fpoken,  no  precedent    communication  being   **\v*,^" 
allcdged  to  ht  of  the  plaintiff,    nor  that  he  was  the  only  fon  of 
tiie  faid  Anne  Rocheftevj    to  whom  tlie  words  were  fpoken :   and 
it  mav  be  that  Ihe  had  divers  fons»  and  every  of  them  might  have 
an  aaion  as  well  as  the  plaintiff;   and  therefore,  without  fuch 
averment  or  precedent  communication  of  him,  that  the  ftanders- 
by  might  know  without  ambiguity  who  is  meant  by  the  words,  the 
adion  is  not  maintainable. 

Whitlock  and  Myself  were  of  that  opinion;  for  non  conftat 
etptrfini :  and,  in  proof  of  that  point,  I  cited  as  a  precedent  the 
cafe  of  Harvey  v,  Chamkerlain  (a),  and  another  cafe  of  Bennerv.  («)  Cro,  j»c 
Cadnam^  where  for  fuch  words  it  was  adjudged  for  the  defen-  ^35* 
ilant. 

Hyde,  Chief  Jufticej  and  JoKBs,  Juftice^  doubted  thereof,  be- 
caufe  it  was  sliedged  that  Ihe  fpake  of  the  plaintiff,  and  is  found 

piilty. 

But  it  was  tfaeieto  anfwered,  that  fo  are  the  words  in  every  de* 
ciaration,  and  fo  it  was  in  the'  precedents  cited :  but  because  the 
words  be  not  put  in  certain,  nor  aided  by  averment,  the  declaration 
is  not  good,  auid  cannot  be  aided  by  the  verdict.  Whereupon  the 
Court  would  adviie.     Et  adjournatur. 


Hilary 


*?»  Hilary  Terrh, 

^.  Car.  I.    In  the  King's  BencH* 
iSVV  Nicholas  Hyde,  Knt.  Chkfjuftice. 

5/y  William  Jones^  Knt.  "] 

Sir  James  Whitlock^  Knt.  [  Jujiiccii 

Sir  Gfeorge  Crokc,  Knt.  j 

tSir  Robert  Hestth,  Knt.  Attorney  Genera/. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


Case  t;  Deckf-dw  and  Others  againft  Jenkins. 

In  ejcamcnt  Tj^  JEGTMENT  againft  four,  of  an  honfe  and  twcntv  acres  oi 
againrtfour.  If  IH  land.  Three  of  the  defendants  were  found  guilty  of  th€ 
three  be  found  M  ,J  faoufe  and  t&n  acres  of  land,  and  not  guilty  for  the  rcfiduc. 
fmlryasiopari,  ^he  fourth  defendant  is  foUndnot  guilty  gericiallv,  irid  judgment 

and  not  guilty  .    ,       ,,      ,      yt       ., «       .    . .     °,  •    '   P      •       .-      •         r      *i 

lor  the  rtfidue,  was  entered,  tliat  he  mould  recover  his  term  in  the  houlc  and  ten 
and  the  fourth  acres  of  land,  and  cofts  againft  the  three  defendants  ;  and  that  the 
fe found  not  faid  three  defendants  capiantur^  and  that  they  be  acquitted  ^w^ 
goii^  generally,  y^jigij^^j^^  whcfeof  thcy  be  acquitted;  and  that  the  plain  tiff  ^i/oo^thd 
ht  am'erced^^^  three  defendants,  pro  falfo  clamore^  for  fo  much  as  thcy  were  acJ 
jointly  as  to  all  quitted;  ^ni  pro  faljo  clamor  e  againft  the  fourth  defendant, /m';< 
ttw  defcttdants.    miJcricordM. 

Poftt'/ct.  ^^  ^"^  becaufe  there  were  not  two  feveral  m'ftricdrdias^  sciticET, 
as  to  the  three  defendants,  pro  falfo  clamore,  pro  tantoj  i^c,  whereof 
Crd.  Jac.  134.  ^j^^y  ^^^^  acquitted,  quid  Jit  In  mi^fh'icordia  \  zx\A  pro  falfo  clamore^s 
Co.  Litt  lac.  ^^  ^'^^  fourth  defendant,  quod  fit  tn  m'lfcricordia ;  but  joint  ^i/Wall 
1.  Md.  xo.  *  the  defendants,  quod  fit  in  m'lfericordia  ;  it  was  affigned  for  error, 
Stra.  260.  and  much  infifted  by  Gkrmyn  that  it  was  crror^   Becaufe  there 

S«]k.  54.  ought  to  have  been  feveral  amercements  ;  and  the  joining  of  both 

•    "^'  ^**     amercements  in  one  is  error  ;  and  in  proof  thereof  he  relied  upon 

8.  Co.dt.Beechir'sCafe. 

But  Broome,  Secondaryj  affirmed  it  to  be  the  ufual  courfe  ofthat 
court,  that  if  the  one  defendant  be  found  gjuilty  for  part,  and  found 
not  guilty  for  the  rcfiduc,  and  the  other'  defendant  is  found  not 
guilty  for  all,  then  tl|e  entry  is,  that  the  plaintiff  be  in  mijericotaii 
but  once,  which  is  fpccially  entered. 

The  Court  thereupon  would  further  advife  ;  and  being  moved 
again  afterwards,  judgment  was  affirmed.     Hde  47.  £dw.  3.  lOi 

9.  Hen,  6.  2.     5.  Co.  59. 

Note,  The  prdthcnotai'ies  faid,  that  it  is  the  ufual  courfe  t<^ 
make  entries  in  this  manner,  yet  that  fometimcs  thcy  find  entries 
have  been  made  thus  :  **  th2Lt  quoad  tlic  three  for  fo  much  whereof 
•"  they  were  acquitted,  that  he  De  in  mtfericordia  i  and  for  the  fourthj 
*'  that  he  be  in  mijeticordia  [a), 

(41)  By  16.  &  17.  Car.  j.  c.  8  nojuHe-  take  no  notice  of  any  fine  or  w^rVtitt  w« 
m-nt  (hall  he  reverfcd  for  the  want  cf  a  mi-  But  if  ju(!gment  be  for  the  defendant,  tbeti 
feriecniiJi  or  a  cap'mtur^  or  becaufe  the  one  it  is  confidered  Chat  the  plaintiiT  JA^  ^** 
IS  put  for  the  other.  By  J.  ic  6.  WiU.  3.  pledge*  of  profcco  ting  be  nominally  tsoO^ 
c.  T 1.  the  crtfUs  pr^fint  if  taken  away.  On  for  his  falfe  ftiit ;  and  that  the  defendant  maf 
judgments  therefore  for  the  plaintiff  in  the  go  without  day.  4. Bl.  Com.  3981  Siii^^ 
common  pleas,  thcy  now  enter  that  Che  (ine  «»^ac.  Abr.  50s. 
is  reimc:ed3  and  in  the  king's  bench  thty  .    . 

Grytfy* 
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GryiFyth  againjl  Jenkins.  Ca«»  2. 

pRROR  upon  a  judgment  in  IValeSy  in  a  quod  el  deforceat  in  na-  EjrcTMiKT 

^  lure  of  a  WRIT  or  right.  for  fo  many 

Tut  First  Error  affigiied  was,  Bccaufe  the  writ  being  gene-  JnTiwiw^th- 
nl,  the  count  is,  that  he  deforced  him  of  a  meffuage,  and  of  nine-  out  Hiew/n^"  * 
and-twcnty  acres  of  land,  thirty  acres  of  meadow,  forty  acres  of  how  many  acre* 
pafturc,  and  of  twenty  acres  de  jampnd  et  hrueria^  which  ought  to  ofcach,isgooci; 
be  Ihewn  in  certainty  ;  as  in  a  prarclpe  of  twenty  acres  of  meadow  ^"'  *"  *  ^*"' 
and  pafturc,  if  he  (hew  not  in  particular  the  quantity  of  every  of  g'cawrccaainty 
them  and  their  nature,  it  is  ill. — But  here  in  this  quod  el  deforceat  u  required, 
it  is  well  enough;  for  jampna  and  truerla  are  not  intended  lands  Poft.  573. 
and  feveral  forts,  but  of  one  and  the  fame  land,  which  is  heath- 
^o««/ whereupon  gorfe  and  furze  arc  growing:   and  in  proof  j^*,^^  ^•^^^' 
tliereof  was  cited  the  Cafe  of  the  Lady  Howard  v.  Candljh  in  dower.    ^\  gurr.  06^72. 

I>ousl.  305.     !•  Term  Rep.  ii. 

The  Second  Error  affigned  was,  That  the  iflTuc  is  not  well  i^ue  joined  in 
joined,  bccaufe  he  pleaded  he  hath  ^^  tnnjus  jus  tenendl  tcnementa  ^  fuoj  d  ^irfrr^ 
"^fradleia  "  than  the  plaintiff,  and  he  doth  not  fay  ^^Jibl  et  hare-  "«'»  <>"  «  pJe» 
"  diius/ulsy**  according  to  the  ufual  courfe  i  for  it  may  be  that  he  *^*?  ^  ***^*' 
W2S  tenant  for  life,  or  tenant  in  tail ;  and  therefore  bccaufe  he  did  ^'YJ;^  irf,'?h.- 
notlhcw  in  certamty  que  ejiate^  it  was  ill. — ised  non  allocatur  \  for  t tie  plaintiff  it 
the  Court  would  not  intend  he  had  a  leffcr  cftatc  than  in  fee;  and  R«>d,  without 
if  he  were  but  tenant  for  life,  it  was  at  his  own  peril  to  plead  in  '•y'"?/^* " 
that  manner,  for  it  is  a  forfeiture  of  his  eftate :  and  it  was  held  f"^*^*^  >"'• 
to  be  no  error.  ^^-  '•»^-  *5i.  ^ 

The  Third  Error  affigned  was,  Becaufe  the  venire  facias  had  a  vtmn  fmUt 
not  fifteen  days  betwixt  the  tejle  and*  the  return  thereof,  but  was  '»n»Teaia«ionifi 
the  next  day  after  the  tefle.^Sed  non  allocatur ;  for  in  If^ales  they  !„;/?/"? ^JJ*" 
have  their  proccfs  from  day  to  day  in  one  and  the  fame  fcfSon.  berrwderetum- 
Whcreforc  the  judgment  was  affirmed,     i.  Saund.  73.  able  tic  day 

after  ibc  tejte. 

Gylbert  agalnft  Fletcher.  c^n  3. 

Trinity  Term,  4.  Car.  i.     Roll  1359. 
pOVENANT  againft  an  apprentice  for  departing  from  his  fer-  Breach  of  co- 
^  vice  without  licence  (a)  witjiin  the  time  of  his  apprenticefhip.  *«"«««  will  not 
The  defendant  pleaded,  that  at  the  time  of  making  the  indenture  i^^^t'^^pr^. 
he  was  within  age ;  and  thereupon  it  was  demurred.  tice  upon  hit" 

It  was  argued  at  the  bar,  that  this  indenture  (hould  bind  the  in,  »ndenturei. 
fant,  bccaufe  it  was  for  his  advantage  to  be  bound  apprentice  to  W""o"»  6^ 
be  inftruftcd  in  a  trade.  He  is  alfo  compellable  by  the  ^.Eliz.  c.  4.  cr^Ei^VL^ 
to  be  bound  out  an  apprentice.  Cro.  Jac.  494. 

But  ALL  THE  Court  refolved,that  although  an  infant  may  vo-  Stra.1083.1132. 
luiitarily  bind  hirofelf  apprentice,  and  if  he  continue  apprentice  J^  J;^*"'  ^'^* 
for  fcven  years  may  have  the  benefit  to  ufc  his  trade,  yet  neither  4,(;Jm.Difr.94, 
at  the  common  law,  hot  by  any  words  of  the  5.  Ellz.  c.  4.  (A),  (hall  5.  com.  Dig. 
the  covenant  or  obligation  of  an  infant  for  his  apprenticefhip  234« 

2.  Vern.  492. 
(«)  By  6.  Geo.  3.  c.  %$,  if  an  appren-    does  not  extend  to  apprentices  giving  mr re  i.Bl.Ccin.4^6. 
ticcabrent  himfelf  from  his  fervice  before    than  ten  pounds,  or  nftcrfcvcn  > tars cbpfed  Co.Lit.  lyj.a. 
fcU  time  is  expired,  he  ftall  fcrvc  for  fo  Jong     beyond  their  term.  5'  ^ '  ^ ' 

ti'fteishe  has  abfented  himfelf,  or  m^ks        (A)    TiV*  8.  /^nn.    c.  9.      18.  Geo.  2.  Dougl    518. 
bdifaaion,  or  be  comnitteci  to  the  hottfe    Q.  aa.   and  w.  Ceo.  2.  c.  45'  '•  ^*^°*  ^^P* 

^corrcaion  for  llimmontbtsbM  this  4°' 

,1.  Term  Rep. 

bind  i5ij, 
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GYtiiit  bjnd  him.  But  if  he  mifbehavc  himfclf,  the  maftcr  may  correft 
FtiT^cHER.  '^"^  *"^  '^'^  fervice,  or  complain  to  a  juftice  of  peace  to  have  him 
See  Mr.  Conft's  punilhcd,  according  to  tlie  ftatute.  But  no  remedy  Heth  againft  art 
edition  ofKoit't  infent  upon  fuch  covenant:  and  therefore  it  was  adjudged  for  the 
PoorLawsv  defendant.  Vide  %i.  Hen.  b.  ^u  it.  Edw.  4,.  6.  i)*Heni6.i. 
pigc  503.10519. 

Caie4.  Babington  againft  Wood. 

A  bond  giTcn  T^EBT  upon  an  obligation  conditioned.  Whereas  the  plaintiff 
In  confidcration  LJ  intended  to  prefent  the  defendant  to  fuch  a  benefice,  that  if 
•^  ^"f/"bc.  ^'^^  defendant  at  any  time  after  his  admiffion,  inftitution,  and  in- 
ftcfice,  condi-  *  duftion,  at  the  plaintiff's  requeft,  refigned  the  faid  benefice  into 
cloned  co  rcfign  the  hands  of  the  bi(hop  of  London^  that  then,  &c.  The  defendant^ 
it  on  RMucft,  upon  oyer  of  the  condition,  demurred  generally. 
It  not  mony.  ^^^  ^^^  ^^  argued  by  Grimston  for  the  plaintiff,  and  by 
Honon,  III.  Calthrop  for  the  defendant,  who  Ihewed,  that  tlie  caufc  of  de- 
CroMac^^aAS.  "lurrcr  was,  For  that  the  condition  of  the  bond  being  to  refign  upon 
974I  recjueft  of  tlie  patron,  it  is  Jimwy  and  againft  l^W)  fo  the  bond 

Ray  m.  17^.        void. 

I.  Roii.^417.  But' A  LL  THE  Court  conceived,  that  if  the  plaintiff  had  averred, 
iid  vidt  *  that  the  obligation  was  made  to  bind  him  to  pay  fuch  a  fum,  or  to 
Moor,  641.  make  a  leafe,  or  other  a£l  which  appears  in'itfelf  to  hefsmcny^ 
Sera.  %%i.  534.  then  upon  fuch  a  plea  peradventure  it  might  have  appeared  to  the 
a  m  Com^Uo  Court  to  be  fimony,  and  might  have  been  a  queftion.  Whether 
i.Eq.Ca.Abr!  f^^h  a  bond  for  fimony  fhould  be  void  ?  But  as  it  is  pleaded  by 
U.  the  condition,  it  doth  not  appear  that  there  is  any  fimony  ;  for  fuch 

%.  Ch.  Caf.  99.  a  bond  to  caufe  him  to  refign  may  be  good,  and  upon  good  reafon 
J^9'  and  difcretion  rcauired  by  the  patron,  vi%.  if  he  be  non-refident| 

Pkc?  Cb.'  I ti!'  ^^  ^^^^  *  fccond  Deneficc  by  a  qualification,  or  the  hke.  And  a 
Sayrr,  141.  and- precedent  was  Ihewn  in  Jones  v.  Lawrance  [a)^  where  fuch  a  bond 
fccii*  cafe  of  was  made  to  refign  a  benefice  upon  requeft,  when  the  fon  o(  Jones 
BARihaw  V.  came  to  twenty-four  years  of  age,  to^the  intent  that  he  then 
Vif^^*ft  v\d^  might  be  prefented  to  it;  and  it  was  adjudged  good  in  the  king's 
p.iltridge  V.  bench,  and  affirmed  in  a  writ  of  error  in  the  exchequer  chamber, 
wi  ifion,  4.  And  ALL  the  Court  was  of  this  opinion  ;  whereupon  judgment 
TcrniRfp.355.  was  given  for  the  plaintiff. 

(rt)  Cro.  Jac.  1494  J 

Cask  5.       •  '    Kcylcy  again/!  Manning. 

Trt/iJfj  Term,  .  Cart  I.  Rellgfi. 
A  royal prccia-  /^OVEN  ANT  fof  not  building  of  an  houfc,  where  the  defendant 
matifin  \i  not  V-i  covenanted.  That  he  would  ereft  three  houfes  upon  fuch  land 
bi"«n*r  THE*'  ^emifcd  to  him,  unlcfs  he  were  rcftrained  by  the  ting's  proclami-. 
cRXATstAL,  ^ion,  &c.  The  defendant  pleaded,  that  fuch  a. day  and  year  the 
and  therefore  it  king  made  a  proclamation  to  reftrain  building. 

ru»d^cd?'*'°  The  plaintiff  thereupon  demurred;  and  the  caufe  (hewn  was. 
Ante,  1*61.  Bccaufe  a  proclamation  was  pleaded,  and  no  place  expreficd  where 
Poi>.  461.  4S2.  the  proclamation  was  made,  and  fo  no  vi/nej  if  iffue  (hould  have 
t.Roii  Re(i.i72.  been  joined  thereupon :  aifo  becaufe  it  is  dot  pleaded  to  havt  been 
II. Co.  75.       mzdc  fub  magnoftgillo  Jngliee  ;  otlierwife  it  is  not  godd^ 

4! Com.  Dig,  And  ALL  THE  CoURT  wcrc  of  tliis  Opinion  «iK>n  the  firft  mo- 
431.    '      *     tion,  becaufe  a  prochuoatioa  binds  not  unlefs  it  be  ttnder  thc 

GREAT 
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•PEAT  SEAL ;  and  if  It  be  denied  there  can  be  no  ifluc  thcreupdn,     ICetley 
but  only  **  nul  tiel  record,*'  which  cannot  be  unlefs  he  plead  it  to    ^^^'^^"^ 
)x  fu^  mazno  Jigi/I<r.^Bm  zftcrvfzrds^  being  again  moved,  Jones    ^^"'*''*** 
and  Whjtlo'ck  fceined  to  doubt   thereof,    becaufe  when  it   is 
pleaded  that  fuch  a  proclamation  was  made,  it  fhall  be  intended 
duly  made;  as  in  re  cons  it  is  returned  quod  fee  u  warrantum^   al- 
though it  be  not  pleaded  to  be  in  writing,  yet  it  fhall  be  intendedi 
But  it  was  thereto  ailfwered^  True  it  is,  when  it  is  but  by  way  of 
ioduccment ;  but  otherwife,  when  it  is  the  fubftance  of  the  pleai 
Whctcupon  it  W^  adjourned. 

The  King  af;awft  Sir  John  Elliot,  D^nzell  HoUis,  artd        ^*"  ^• 
Benjamin  Valentine. 

/l^f  INFORMATION  was  cxhibitted  agiinft  thetti  by  The  ABlntormiik* 
^  ATTofeNEY  GENkRAL)  reciting,  **  That  a  parliament  was  '^^^^^ 
fuinmt>ncd  to  be  held  at  Westminster  dedmp  feptimo  Martii,  houft  of  conv- 
UiiUCkIkoli  regis  ihid.  inchoah  and  that  Sir  John  Elliot  was  mont  forrM* 
duly  eleAed  and  returned  khight  for  the  county  of  Comwail^  and  ^'""r  ^o  ^^- 
the  other  two  burgcffcs  of  parliament  for  other  places,  and  Sit  J^"^**  ^^  P"^" 
'JohnFimcbchoicti  fpcaker  ;  that  Sir  Johk  Elliot,  '^machinans  ei  by  ISg  A« 
mendens^  omnibus  viis  et  modis  feminare  et  excitare  difcord,  evil  will,  admlniftration 
mnrniurings,  and  feditipns,  a!5  well  verjui  regeniy  magnates ,  pr/tldtos^  of  an  iotontioa 
frocereSf  etju/iiciarivs/ms^  quam  inter  magnates,  proceres^et  Ju/iiciarios^  n^^-'^^^f^^hm 
tt  reBquos  fHbditos  regis^  et  iotaliter  dcprivare  et  avertere  regimvn  W  ^w-  fubje^and  the 
iemativnem  rrpii  AnoLi  A  tarn  in  domino  regs  quam  in  conciiiariis  et  privilege  of 
mimflris  fuis  cujufcunque  generis^  et  introducere  tu.multum  rt  confufibnem  parliament, 
in  all  eftates  and  parts,  ei  ad  inlentlenem  thit  all  the  king's  fiihjefts  »"<*  ^^  •"  */- 
(hould  withdmw  their  affeaions  from  the  king,  the  twentjr- third  ofJ^^^^^^^^i;^^ 
Februar  Y^tf/«f&yi/tfr/cCARoLi,  ill  the  parliament  and  hearing  of  the  fofciWy  ilTtbo' 
commons, /%r/5^  mnlitiose^  etjeditiosh  ul'ed  thefe  words,  <*Thfc  king's  chair,  to  prt- 
"  privy  cauntil,  his  judges,  and  bis  counfel  learned,  have  con- ^"« ««  "^J-^ 
*'  fpired  together  to  trample  linder  their  feet  the  liberties  of  the  io»'^n"™cniof 
•»  fubjefts  of  this  realm  and  the  liberties  of  this  houfe."     And  ^^'^  *»^»^'-'' *^* 
afterwards,  upon  the  fecond  of  March  anno  quarto  aforcfaid,  the  ^w  Hoinc's 
king  appointed  the  parliament  to  be  adjourned  urttH  the  tiJnth  of  5  yjf ° ,', 
March  itext  foUowing,  and  fo  fignificd  his  pleafure  to  the  hodfc  of  a',5,  ^^i, 
commons  ;  and  that  the  thr^e  defendants,  the  fslid  fecond  day  of  aio.  and  604.* 
Marchy  4.  Car.  I.  malitiose  agreed,  ind  amongft  thcmfelves  confpired  P"nn'» 4«  *«^ 
to  diftnrb  ^nd  difttaft  the  commons  that  thev  ihould  not  adjourn  '^'       , 
thcmfclvts  according  to  the  king's  pldafure  before  fignified  ;  and  yj\  1^0/316, 
that  the  faid  Sir  jdHM  Elmot,  according  to  the  agreement  and 
confpitacy  aforefaid^  had  malicioufly,  in  pr^poRtum  et  intentionem 
fradiSf,  in  the  houle  of  conimons  aforefaid,  fpoken  thefe  falfe, 
nialicious,  pernicious,  and  feditious  words  precedent,  ^c. ;  and 
that  the  faid  Demell  HoUis^  according  to  the  agreement  and  con- 
fpiracy  aforefaid  between  him  and  the  other  defendants,  t.hen  and 
there /fl/i^,  malitiosi^  etfeditioii  uttered  hac  falfa^  malitiofa^  et  fcan» 
dakfa  verba  pracedentioy  Isfc;  and  that  the  faid  Djenzell  Mollis 
and  BENJAMfN  VAl^ZSTtSE^  fecundum  agreamentum  et  confpira* 
t'mem  pr^ediSf.  et  ad  intentionem  et  propofitum  pradiH,  uttered  the  faid 
words  upon  the  faid  fecond  day  of  March  after  the  fignifying  tho 
King's  pleafure  to  adjourn ;  and  the  {aid  Sirjchn  Finch  the  fpeaker 

«ao.  i;ar.  N  endea* 
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endeavouring  to  get  out  of  the  chair  according  to  the  king's  com- 
mand, they  vi  etarmis^  tnanu  fort'  m7//ri/9,  aflaulted,  evil  mtrcatcd< 
and  forcibly  detained  him  in  the  chair  ;  and  afterwards,  he  being 
out  of  the  chair,  they  adaulted  him  in  the  houfe,  and  evil  intreatcd 
him,  et  vloltntcr  manuforti  et  illic.to  drew  him  to  the  chair  and  thruft 
him  into  it,  whereupon  there  was  great  tumult  and  commotion  in 
the  houfe,  to  the  great  terror  of  the  common^  there  aiTembled, 
againft  their  allegiance,  in  maximum  contempt um^  and  to  tlie  di(he- 
rifon  of  the  king,  his  crown,  and  dignity :  for  whidi,  &c.*' 

To  this  information  the  defendants  appearing,  pleaded  to  tht 
jurifdi6lion  of  the  Court,  that  the  Court  ought  not  to  have  cog- 
nizance thereof,  becaufe  it  is  for  ofiences  done  in  parliament^  and 
ought  to  be  there  examined  and  puniflied,  and  not  elfewhere.  It 
was  thereupon  demurred  ;  and,  after  argument,  adjudged  that  they 
ought  to  anfwer  ;  for  the  charge  is  for  confpiracy,  feditious  afts, 
and  praftices,  to  ftop  the  adjournment  of  the  parliament,  which 
may  De  examined  out  of  parliament*  being  feditious  and  unlawful 
ads,  and  this  Court  may  take  cognizance  and  punifh  them. 

Hob.  itt.'     Salk*  19,      Ld.  Raym.  93S. 

Afterwards  divers  rules  being  given  them  to  plead,  and  they  tv« 
fuiing,  judgment  was  given  againft  them,  viz.  againft  Sirjoht 
Ellioty  that  he  ihould  be  committed  to  the  Tower,  and  fhould  pay 
two  thoufand  pounds  fine,  and  upon  his  enlargement  fhould  hvii 
fureties  for  his  good  behaviour;  and  againft  Holiis  (a),  that  he  ihould 
pay  a  thoufand  marks,  and  fhould  beimprironed,and  find  furetie% 
&c. ;  and  againft  VaUntine^  that  he  fhould  pay  five  hundred  pounds 
fine,  be  imprifoned,  and  find  fureties. 

Note,  That  afterward  in  the  parliament  17.  Car.  1.  it  wai 
RESOLVED  by  the  houfe  of  commons,  that  they  fhould  have  rc» 
compence  for  their  damage^,  lofTcs,  imprifonmcnts,  and  fufferingi 
fuftained  for  the  fervices  of  the  commonwealth  in  the  parliameot 
of  3.  Car.  I.  Vide poftea^  foL  604.  the  votes  of  thchoule  of  com- 
mons and  refolution  of  tlic  lords  concerning  the  illegality  of  this 
judgment,  19.  Car.  2. 

•  («)-  The  Lord  Ihllis  hrooghr  a  writ  of  1668  the  juHgment  of  the  k'ng's  benc^ 
error  on  this  JM^lgmrnc  purfuant  to  an  ord^r  wa«  rf.verfcd  by  ibe  lords.  L,  C.  U,  PaS" 
«|  the  houfe  of  k>rds»  and  oa  •!»«  1 5.  AprU    k  sa  *b  M3S. 
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ifer  Nicholas  Hydb,  Kni.  Ctief  Jujlicf. 

Sir  William  Jones,  Kiit.  1 

Sir  James  W  hitlock,  Knt.  \jujiices. 

Sir  George  Croke,  Knt.  J 

Sir  Robert  Heathy  Kni.  Attorney  General. 
Sir  Richarci  Sheldon,  Knt.  Soiicitor  GeneraL 


t 


Pew's  Cafe.  Cah  r. 

HOMAS  PEW  was  arraigned  for  the  inurcJer  of  one  G/rr-  if  a  difendant 
^diner  ;  aJld  upon  evidence  it  appeared.  That  the  faid  Gar--  kill  an  officer 
d'fter  was  a  bailiff  fworh  and  known,  and  under-baUiff  to  "^^  "  •^^^ 
the  dean  and  chapter  oi  fVeftminfter',  and  he  having  the  fhcriff^s  p^^IlJin^ 
warrant  to  arrcft  the  faid  Thomas  Pew  upon  a  capias  out  of  the  him,  he  u 
common  pleas,  and  feeing  him  in  Shlre-iane  within  the  liberty  of  guj^y  of  mur- 
IVt'flminficr,  the  faid  Pcu^y  feeing  him  come  towards  him,  drew  his  <*c^  though  chs 
Wd,  and    the  faid  Gardiner  approacliing   to  lay  hold  on  him  ^^"^^ilTiof' 
(not  ufing  any  words  of  arreft,  as  was  proved),  Thomas  Pew  faid  arreft,  or  ex. 
(as  it  was  proved  upon  examination  of  two  vvitneflcs  before  the  co-  prefg  his  in- 
roner),  '•  Stand  off !  come  not  near  mo  !   I  know  y.  u  well  enough:  tcntlonof  ma- 
**come  at  your  peril  V  and  the  bailiff  tnkinp:  hold   of  him,  he  p"f"  *"*'*! 
tiiruft  him  with  his  fword  that  he  died  immcJiately. — It  was    **  '  537»  53  • 
HELD  by  all  the  Court,  that  it  was  murder  ;  for  he  coming  as  an  sJiii^'f  J  ''^! 
-officer  to  arreft,  4nd  not  offering  ahy  other  violence  or  provoca-  Ld.  Raym. 
tion,  although  he  ofcd  not  the  words  '*  I  arrelt  you,"  or  (hewed  1301.  i574., 
him  any  warrant,  bccaufe  peradventure  he  had  not  time,  nor  was  »•  Hale,  438. 
<lemanded  the  caufc,  the  law  prcfumcs  it  to  be  malice  and  murder  ^^'  ^'^\i^^* 
in  him  that  fo  kills  one  being  an  officer  and  coming  to  execute  ^  inft.^i*' 
procefs*  9.00.67.6.40, 

Crn.  Jac.  180.     Fort.  132.30s- 31a.  318  311.     Cowp,  830. 

Sir  Stephen  Bord  againft  Cudmore.  ^^^^ 

pRROR  of  a  judgment  in  debt  in  tlie  common  pleas.   The  error  Dsbt  for  rent 
affig!icd  was,  bccaufe  debt  was  broup;ht  in  London  by  Cud.'hore  •gainC  the  af- 
asaff.gnee  of  J,  S.  of  a  reverfion  of  land  in  the  county  of  So-  J^"*^**^  *^' 
rrurfit^  upon  a  leafe  for  years  made  at  London  of  the  faid  lands,  l^fe^^or^^rL 
rendering  the  rent  of  twenty  pounds  yearly  at  the  TcmpU  Churchy  u  i^cai,  and 
London^  fuppofing  the  leafe  to  be  made  at  the'paiifti  of  5/.  A  fury  Bow^  muft  be  brought 
in  the  ward  of  Cheapo  Londcn^  for  two  years  rent  behind  after  the  "^^^'^  **>«  **"<* 


lies. 


atVignment  of  the  reverfion  and  attornment  thereto  ;  whereas  the  p^^        ^   ^^ 
aftion  ought  to  have  been  brought  in  the  county  of  Somerftt^  where       '  *3'  ' 
'the  land  lies,  bccaufe  the  privity  of  contrail  failing  by  a.Tignment  '^  ^^^•^"-  ij'^'- 
of  tlic  reverfion,  he  is  only  to  maintain  the  a  lion  upon  the  pri-  \,'qZ^^^'^^' 

?Co.  ».      3.  Mod.  336.      S/ik.  80.      Cro.  Jac.  i4'».       Larch.  197,      W.  Joncs,4^.       H>.  57. 
l'j^,4*.      I.  Lev,  ^59.       2.  Lev    80.       3.  Lev.  133.       i.Siii.  ^ci.      Carth.  |8a,      I.  iiaund.  238^ 
i.Wof.  J65.     Tidd's  Pra<£t.  XI.    Cowp- 176.     3.  Term  R<:p.  3S7. 

N  2  vity 
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^i»St»fhi»  vity  in  law  for  the  intcrcft  of  the  revcrfion,  and  that  ought  tt) 
a^ai»&  ^*^^  been  brought  in  tlic  county  of  Somerjtt^  where  th&land  lies. 
CurMo»».  And  tills  was  agreed  on  tlic  dther  fide,  unlefs  the  rent  had  beer, 
rcfcrved  payable  at  London^  and  in  that  cafe  the  aftion  may  be  laid 
in  London^  for  payment  might  have  been  there  pleaded,  and  upon 
nil  debet  thofe  in  London  might  bcft  take  cognizance  of  the  pay- 
ment;  'and  therefore  the  jtldgment  was  well  given,  and  not  error. 

Sid  vidi  Cro,  B"^  A  ^^  *^"E  Court  conceived,  forafmuch  as  the  privity  of  the 
Elii.  1%%,  63^.  contract  is  gone  by  the  aflignment  of  the  reverfion  and  the  attorn^ 

ment,  and  the  rent  follows  the  land,  the  plaintiff  being  only  in- 
'  titled  thereunto  by  reafon  of  his  having  the  land,  therefore  the 

adion  ought  to  have  been  brought  only  in  the  county  where  the 

land  lies,  and  not  elfewhere:  whereupon  the  judgment  was  r> 

vcrfed. 

€a8£  I.  '  James  againft  Hay  ward. 

ir  •  ««y  gate  'T^RESPASS  for  breaking  his  clofc,  and  pulling  up,  cutting,  and 
becreaedacroft   A    cafting  down  a  gate. 

way,  U  it  a  '  The  defendant  juftifies,  Becaufe  the  gate  was  placed  crofs  ffit 
€9mmM  mf^eef  highway,  and  fo  fixed  that  the  king's  fubjedts  could  not  pafs  witli- 
•khoiigh  irbc  out  interruption  by  reafon  of  the  faid  gate,  to  the  nufimce  of  thf 
t^d'iln^  Uic  '^'"S'^  fttbjefts  ;  and  therefore  he  pulled  upr,  cut,  and  caft  dowft 
kUig^rrLbjea/  ^he  faid  gate  to  ufc  the  faid  way. 

parting  that  way  The  plaintiff  flicws,  that  he  fet  up  tWo  pofls  cfn  each  fide  of  the 
toay  cut  it  ^^y^  ^j^  hung  tlic  gate  upon  one  of  the  faid  pofts^  for  the  prc- 
llrw"it!"  *'  fervation  of  the  fprings  pt  the  wood  tlierc  from*<iattle,  fo  as  the 
Ante,  t'iu  fubjeAs  might  pais  the  faid  way  without  prejudice  or  impediment 
Poft.  510.  at  their  pleafure ;  and  traverfeth  that  the  gate  was  fo  fixed  and 
«.  RoiL  Ab.  tied  that  the  king's  fubjcfts  could  not  pafs  without  interruption 
J44.  by  the  gate. 

cS!l!i  "56.         '^'^^  defendant,  upon  that  plea,  demurred. 
5.  Go.  101.  The  First  Question  was.  Whether  the*  credirtg  of  a  plf 

laik?4V'.  crofs  an  highway,  which  may  be  opened  and  fliut  at  the  plcafurl 
Yelv.  142*  of  paflengers,  be  i,  common  nufance  in  itfelf  in  the  eye  of  the  law?" 
Cro.  jac.  446.  it  being  an  open  gaoe  fixed  upon  hinges  that  fub)e£ts  may  pafs  tb^ 
49»-    .  faid  way  at  their  pleafure. 

1.  Coin.'b?g*.*^  Secondly^  Admitting  it  to  be  a  nufance,  Whether  every  ouf 
217.  may  pull  up  and  caft  down  the  faid  gate  at  tlieir  pleafure  f 

398.^  '    '^'  Hyde,  Chief  Jujilcey  JoK£tf^»  and  WftiTLocK,  for  theFiRSt, 

3.  Com.  Dig,  conceived,  that  the  crcfting  of  a  gate,  although  it  be  not  locked 

J86.  Qr-  tied,  but  tliat  every  fubjeft  may  open  it  and  have  paffagc  at  bis 

tdfi.**"*  ^*^'  pleafure,  is  a  nus  ance  ;  for  it  is  not  fo  free  and  cafy  a  paffagc  a> 

1.  F^awk.p.c  '^  ^o  ^^^^  inclofure  liad  been;  for  women  and  old  men  arc  more 

^1.  5)64,  ti'oubled  with  opening  of  gates  than  they  fliould  be  if  there  were 
none. 

But  It  fcemed  to  Me  that  it  is  not  any  nufance  in  itfclf,  being 
fo  fmall  a  trouble,  but  much  iot  the  public  good  that  there 
thould  be  inclofures  for  the  prcfervation  of  corn  and  grafs  from 
cattle  ftrayinp.  And  the  law  accounts  not  fuch  petty  troubles  to 
be  nufanovs ;  for  it  appears  that  there  arc  many  gates  in  divers  high- 

wayjT 
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ways  which  have  been  always  allowed  :  and  if  it  were  a  nufancc      jA^rst 
in  itfclf  tlwre  (hould  not  be  any  gate,  for  there  itiannot  be  any  pre-    u^**"'"^ 
fcription  for  a  nufancc ;  and  the  multitude  of  gates   in  Several        »war«, 
^s  prove  that  it  never  was  accounted  to  be  any  nufance  ;  and 
2.  Edw.  4.  pi.  2.  the  ere£ling  of  a  gate  upon  the  way  is  pleaded  ^ 
and  admitted  to  be  lawful  enough. 

For  THE  Second,  they  held,  that  admitting  it  to  be  a  nufancc,  A  puWie  nu 
although  the  ufualcourfc  is  to  redrcfs  it  by  indiftmcnt,  yet  every  [*J]j^J"^^  *** 
pcrfon  may  remove  the  nufancc  ;  and  Hyde,  Chlrf  Jujiice^  Jones,  ^'^^^  iJJI. 
and  Whitlock,  allowed)  that  the  cutting  of  the  gate  was  law-  ^iduai. 
ful;  whereupon  judgment  was  for  the  defendant.     And  Jones  ^.TcrmRc^* 
faid,  that  for  ancient  gates   upon  highways,  it  Ihall  be  intended  364. 
they  arc  by  licence  from  the  king,  and  upon  a  writ  of  ad  quod 
damnum  fued  out  of  chancery.     But  1  conceived,  tliat  canno  tbc 
for  a  flopping,  &c. 

Spalding  agaiift  Spalding.  Cas.  4. 

rRROR  of  a  judgment  given  in  Efy.    Upon  a  fpccial  verdift  A  devife  to  A. 

*^  the  Cafe  was,  T)\zt  John  Stalditig  had  iffue  three  fons,  John^  »ndthe  hciisof 

Thomas^  and  H^tlllam.     He  devifcd  the  land  in  queftion  to  John,  **;•*  ***^y  '"  ^* 

hiscldeft  fon,  and  the  heirs  of  his  body,  after  the  death  of  ^//Vr,  of^'^d'if** 

the dcvifpr's  wife;  and  if  ^^Aw died,  living ^//V^,  XhTXfVUHam  fhall  ^. die,  living^. 

be  his  heir.     Alfo  he  devifed  other  lands  to  Thomas,  and  the  heirs  that  f .  /hall  be 

of  his  body  J  and  if  he  died  without  iffue,  that  then  John  fhould  '^^  *^**'»  ^" 

be  his  heir.     And  he  devifed  other  lands  tocfTMamy  and  the  heirs  ^  '^^^ij^ 

of  his  body  ;  and  if  all  his  fons  fhould  die  without  heirs  of  their  ijjig  In  ^ue\\(c 

bodies,  that  then  his  lands  (hould  be  to  the  children  of  his  brother,  of  B,  and  not 

John  dies,  having  a  fon,  in  the  life  of  JJice;  cilice  dies ;  and  IViUiam  "enuring  to 

enters  upon  the  fon  of  John :  **«^"^  '^«  P^«' 

^        ^         '^  cedent  cftaie- 

And,  Whether  his  entry  wei*e  congeaMe  ?  was  the  queflion.        ^*«*- 

It  was  adjudged  in  the  court  at  £/y,  tliat  the  entry  of  PVilUamy  \^'^f^  ^^o* 
the  foin  of  John,  in  the  life  of  his  brother  Jolm\  fon,  was  lawful ;  J,;.^  *"'  '*^' 
and  this  point  was  afligned  for  error.  /  Cro.  Jac  160. 

HedIj^e Y,   Scrjeunt,  now  moved,    that  the  judgment  was  well  \\  p^,^  y^^^^ 
I5«vcn;  for  he  pretended,  this  devife  beine  to  the  heirs  of  his  body,  ^35.  417. 
and  if  he  died,  living  the  (aid  AlicCy  that  H^illiam  fhould  be  his  heir,  i.  Vent.  110. 
that  it  is  a  limitation  to  the  eftate  o(  John,  if  he  dies  in  the  life  of  ^^^f^  3o«. 
Mice,  that  then  fVilIiam  fhould  be  his  heir;  for  that  tantamounts  '^^^^f'^^^P' 
tbat  the  land  Ihould  remain  to  IVtiiiam  prefently ;  and  it  is  not  a' wiif.  Rep. 
mentioned,  that  if  he  die,  living  A/ice,  without  heir  of  his  body;  196. 
fo  it  is  a  contingent  eftate  to  JVtlUam :  and  he  relied  upon  7.  Edzu.S^  ^*  Ray«j.  514. 
hue  «  Z>w,"  and  the  Cafe  of  Peil  v.  Brown  in  this  court  (a).  |  Burr.^07. 

*    '  Stra.  12,  79I, 

But  ALL  THE  Court  conceived,  upon  the  whole  context  of  the  i.Com.DiK.  aS. 
will,  that  it  is  to  be  conftrucd  according  to  the  intent  of  the  Po«^«*onDcv. 
party,  and  that  the  conftruftion  fhall  be,  that  if  John  die  without  c^.f^.  ©n  Dc/. 
iffue,  living  jllicfj  that  then  WTtlUam,  his  youngeft  fon,  fhould  have  38.  * 


195. 
Cowp.  134,    Dougl.  a64.  3x1.  337«  345.     i.  Term  Rep.  346.     3.  Term     cp.  146.484. 

(•)  Cro.  Jac.  591, 

N  3  UTu*, 
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Sr  AL  DTvs     iffuc,  and  thereby  to  difinherit  the  heifs  of  JoMs  body.  And  whii 

«i:««^        ^as  his  intent  appears  by  the  other  parts  of  the  will,  that  die  other 

?ALPiMc.    ^^^^^  ^^^  j^^^^  other  lands  to  them  and  the  heirs  of  their  body ; 

C^p.  jo6.       *"d  if  they  all  die  without  iflue,  that  it  (hall  be  to  his  brodicr's 

children,  not  meaning  to  difinherit  any  of  hi$  children ;  and  it 

.    Ihall  not  be  fuch  a  contingent  remainder  or  limitation  to  abridge 

the  former  exprcfs  limitation.  Wherefore  they  all  conceived,  that 

during  the  time  John  fhould  have  heirs  of  his  body  ff^Iliam  fliould 

not  have  the  land  :  whereupon  the  judgment  was  reverfed. 


Caii  5.  Cule-  agaifijl  Executors  of  Thorn, 

In  mfimfjit  the    A  SSUMPSIT.     Whereas  Thopt^  the  teftator,  in  cqnfideration 

concingMicy   .  -TV  that  the  plaintiff  would  marry  his  daughter  S^irflA,  promifed 

oTwhichSr*^  to  give  him  in  marriage  with  her  as  much  as  he  gave  in  marriage 

caufe  of  adion  with  any  other  of  his  daughters  ;  and  ^lledge$  in  fad,  that  he 

arifo  mD<l  be    married  the  faid  Sarah  ;  2^i)d  that  the  teftator  had  three  daughters, 

czpreftly  JUce  married  to  Elk'w^  and  Jnne^  and  the  faid  Sarah  ;  and  that  he 

•verred.  ^^^^  j^  marriage  to  the  faid  Elkin  with  the  faid  Jlice  an  hundred 

Cro.jac.  404.    pounds,  and  gave  tq  him  a  bond  pf  one  hundred  pounds  to  pay  to. 

1.  Mod,  »94i    the  faid  Elkin  fifty  pounds  more  at  tjir^c  pionths  end  after  his  dc- 

Ceafe,  "  if  the  faid  Alice^  or  any  iffuc  of  her  body,  were  then 

^*  living  ;'*  and  afligns  for  breach  of  the'promife,  that  he  had  paid 

to  him  only  forty  pounds  in  his  life  ;  and  that  he  had  reouiroi  of 

the  defendant  his  executo^,'  to  whom  ajfets  were  left,  the  laid  fixty 

pounds  refidue,  and  a  bond  for  the  payment  of  fifty  pounds  more, 

and  averred  that  the  faid  Jlice  had  fuch  iffuc  alive ;  and  for  not 

paying  of  fixty  pounds  refidue,  and  not  delivering  t^e  bond,  he 

brmgs  this  a<5):ion.  The  defendant  pleaded  non  affumyit ;  and  found 

for  the  plaintiff,  and  damages  aflefled  to  feventy  pcoinds^ 

And  it  was  moved  in  arreft  of  judgment,  that  this  breach  is  not 
well  afligned  ;  First,  iBecaufc  he  promifed  to  give  as  much  as 
he  gave  with  any  other  daughter;  and  that  extends  to  as  much  as 
he  gave  in  money,  and  not  to  the  bond. — Secondly,  If  it  ex- 
tend to  the  bond,  yet  it  oqght  to  have  beqn  averred,  that  Sarah, 
er  fome  of  the  tjfue  of  her  boidy^  was  alive ^  and  not  that  Alice  ani 
the  ijfue  of  her  body  was  alive  ;  and  fo  the  breach  was  ill  afiigned'; 
and  the  damages  being  entre,  judgn^ent  ought  to  be  for  the  de- 
fendant. 

And  ALL  THE  Court  was  pf  this  opinion,  but  chiefiy  for  the 
Second  point ;  but  as  to  the  Fhft,  fbme  of  ihem  conceived,  that  it 
extends  only  to  money  prcfcritly  given,  but  theyagreed  not  therein ; 
but  in  the  laft  they  all  agreed;  'Whereupon  it  was  adjudged  fol 

the  defendant.  ..... 


MoijaB 
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Morgan  agalnft  Green,  Adminiftrator  of  John  Green.  ^a«  ^• 

r\EBT;  and  demands  one  hundred  and  twenty  pounds.    And  ^""^^"^^^ 
^  declares,  That  whereas  tlie  intcftate  was  indebted  to  J.  S.  in  /*,*/,^^"or  ^'^^ 
divers  funjs  of  money  for  wares  fold,  and  that  J.  S.  became  a  bank-  mimpator  upon 
rupt»  and  by  the  commiiTioners  of  bankrupts  was  fo  adjudged  ;  a  fimpie  con- 
and  this  debt  amongft  others  affigned  to  the  plaintiff,  being  a  credi-  JT*^^*^'  *^" 
tor;  and  that  the  inteftatc  died  ;  whereupon  he  brought  this  action  ^^^^^  ^'' 

againft  the  adminiftrator,  &c«  bankrupt. 

Upon  demurrer,  it  was  argued  by  Germ yn,  for  the  plalfitijf^znd  s.cjonei.ntj, 

ky  Stone, yir  the  defendant,  Mo«r,  106. 

And  after  argument  adjudged,  that  this  aftion  lies  not ;  for  ^^^J^**  *^5* 

DEBT  upon  a  nmple  contrafl  lies  not  againft  an  executor  or  ad-  cro.'ja^!'47. 

miniftrator :  and  although  it  was  allcdged  it  being  affigned  by  the  ,os! 

eommiflioners  is  quafi  stdtht  upon  record,  and  the  plaintiff  enabled  Otf.  ofBx.u^. 

to  this  fuit  by  aft  of  parliament,  and   therefore  eager  oflazv  lies  «•  Com.  Dig. 

not;  and  that  for  debt  forfeited  to  the  king  by  the  common  law  j*biic! 4b. 44? 

jxolawgager  lies,  as  is  the  common  experience  in  the  exchequer,  Efpinaffe  Dig. 

where  fuch  debts  arc  forfeited  and  fued  ;  yet  the  Court  held  itJj. 

clearly,  that  the  being  aHigned  bv  the  eommiflioners  doth  not  »•  Term  Rep. 

alter  the  law,  but  that  againft  an  affignce  Uy gager  lies ;  fo  againft  ''^^'^'^^     • 

fuch  an  adminiftrator  this  aftion  lies  not.     Wherefore  it  was  ad-  ^^  ^"^ ^' 

judged  for  the  defendant. 

Weft  n^atnjl  Treude.  Caie  7. 

Hilary  Term,  ^.  Car,  i.     Roll  ^1%, 

A  CTIDN  ON  THE  CASE.  Whcre;is  he  was,andyetis,po(ref-  BithercAtior 
^  fed  of  a  leafe  for  divers  years,  ad  tunc  et  adhuc  ventur.  of  an  houfc,  J*"' V*  dl*r4 
and  being  fo  poflciTed,  demifed  it  to  the  defendant  for  fix  months  ;  a^ajnft  Wt  tc- 
and  after  the  fix  months  expired,  the  defendant  being  permitted  nam  at  fufTer- 
by  the  plaintiff  to  occupy  the  faid  houfe  for  two  months  longer,  a«>cc  for  de- 
hc  the  defendant  during  tiic  laid  time  pulled  down  the  windows,  fp;Ml»n8ih«p»'«'» 
and  divers  other  parcels  of  the  houie,  and  made  great  waftc  therein  *"*  *** 
to  the  prejudice  of  the  plaintiff;  whereupon  he  brought  this  ar-  S,  c.  Jonet, 
tion.     The  defendant  pleaded  •'  not  guilty  \''  and  found  againft  J^^QiJ^^  lo 

Stoke  moved  in  arreft  of  judgment,  that  this  aftion  lies  not ;  5-^-  n-*>- 
for  it  was  the  plaintiff**  folly  to  permit  the  defendant  to  continue  ^^^'^^^' 
in  poffetrion,  aiid  to  be  tenant  at  fufferance,  and  not  to  take  courfe  j,  wiirTAC,^ 
f'>r  his  fecurity  ;  and  if  he  fhould  have  an  aftion,  it  Ihould  be  an  Carth.  203,  * 
ar^ion  of  trcfpafs;  2%  L'mlcton^  ^r//.  71,  if  tenant  at  will  hath  de-  x.  Com.  Dig. 
ftroyed  the  houfe  demifcd,  or  ftieep  demifed,  an  aftion  of  trefpafs  '^^' 
lit- s,  and  not  an  aftion  upon  the  cafe,  ]^^  L^^      * ^^^* 

But\ALi*  the  Court  conceived,  that  an  aftion  of  trefpafs  oran  1.  Term  Rep. 
aftion  upon  the  cafe  may  be  well  brought  at  the  plaintiff's  eleftion :  '*'  *^°'  **®* 
ai>d  properly  in  this  caie  it  ought  to  be  an  aftion  on  the  cafe,  to  j^xerm  Rcp» 
recover  as  much  as  he  may  be  damnified,  becaufe  he  is  fubjeft  to  166.  asi. 
an  aftion  of  wafte  ;  and  therefore  it  is  reafon  that  he  Ihould  have 
his  remedy  by  an  aftion  upon  the  cafe.     Whereupon  rule  was 
gtK^n  that  judgment  iliould  oe  entered  for  the  plaiutxff. 


N  4  Bacbelour 
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caii  t.  ^sichelour  againft  Gage,  Executor  of  Gag6% 

An  aaion  will  COVENANT.  Wherc^  by  indenture,  bearing  date.  8cc,  be* 
rieasainflaieiree  ^^  twixt  the  plaintiff  sind  th<?  tcftator  of  the  dcfciidant  teftaium 
for  the  breach  f^iflit^  that  the  plaintiff  dcmifcd  fuch  a  tneffuage  or  temment  with 
<*  t^kn!!T^  hy  a^gard^n,  in  the  parilh  qf  5^  Martin's  in  the  Fields^  adjoining  to 
hisafligneeof  the  plaintiff *8  houfe,  to  the  teftator  for  the  term  of  twenty-one 
the  term,  ai-  years ;  and  the  teftator,  by  the  fame  indenture,  covenanted  for 
though  the  icf-  hitnfclf,  his  executors  and  affigns,  that  he  would  not  ercft  any 
ledS  tb^T'"  building  in  the  faid  garden  to  the  prejudice  of  the  plaintiff's  light ; 
f ^nee as histe-  ^^^  plaintiff  allcdges  in  faft,  that  fuch  an  affignee  of  the  t^ftator's 
nant  by  accept-  againft  that  covenant  had  crefted  an  houfe  in  the  faid  garden,  to  the 
ing  rent  from     prejudice  of  the  plaintiff's  lights  in  hjs  houfe  ^djoiniug,  for  whicht 

•Port.  111.580. 

Co  16  b  '^^^  defendant  pleads,  that  tlie  faid  leflee  affigned  over  his  term 

3!  Co.  iV  bj  to  one  7.  S.  who  entered  and  paid  his  rent  to  the  pbintiff,  andth«i 

cro. Car.  18*4.  plaintiff  accepted  him  for  his  tenant;  and  thcifcfot-c  demanded 

5S0.  judgtncnt^/7//i'd. 

I.  Lev.  159!^"  The  plaintiff  thereupon  deniorred, 

Cro.  Jac.  334*  ^pj  ,^q^  this  Ter^n  it  was  argued  by  WiLp,  for  thedcfendanU 

^ro  Elii.  ccc  *"^  ^y  Crawley,  Serjeant^  for  the  plaint  if k  And  tor  the  defendant, 

Pop.  no.  First,  That  this  covenant  hes  not  againft  the  executor  of  the 

^*^w  ^k  ^^^^^ '  ^^^  ^^  having  affigned  over  his  term,  and  the  ieffor  having 

l!vi*.»oo.  accepted  the  rent  of  the  affignee,  the  privity  of  contraH  is  deter- 

3.  Mod.'3i6.  mined,  efpecially  it  being  a  contraft  which  concerns  an  aft  to  be 

Strange,  1221.  executed  upon  the  land,  and  therefore  runs  with  the  land  ;  and  he 

*•  Com.  Dip.  cannot  have  an  aftion  againft  the  leflee  hirafelf  or  his  executors  : 

Dwi  f^*6  ***^  ^  *^  aftion  of  debt  lies  not  againft  the  firft  affignee,  fo  cove- 

463!^ 764.'*  ^^"^  ^i^^  ^^^'  "~But  ALL  THE  Court  conceived,  that  inafmuch  as 

I.  Term  Rep.  it  js  anexprcfs  covenant  ih^X  he  fnall  not  build,  it  (hal!  bind  him  and 

310.441.  his  executors,  and  no  alignment  nor  acceptance  of  the  rent  by  the 

3.  Tarm  I^cp.  }j;inds  of  the  affjgn^e  (hall  take  from  him  the  advantage  of  fuing  him 

^'^*  or  his  exccytors  upon  an  cxprefs  coven?tnt ;  no  more  than  if  a  leffce 
had  obliged  himfelf  in  an  obligavion  to  pay  his  rent,  his  affign- 

(4)  Cro.  Jac.  mj-nt  over  of  his  terra,  and  the  acceptjinGe  of  the  rent  by  the  lenor 

Poph.^1^6.  of  the  affignee,  (hall  not  take  from  him  the  advantage  of  the  obli-r 

3.  Bom.  163.  g^tipn.     See  for  this  the  c^Stoi  Brett  v.  Cumi>irland  {a). 

Godb.   276.        i.Roll.  Rep.  359.       t.  Roll  Rep.  63. 

In  covenant,  a  Seconply,  It  was  moved,  that  this  declaration  was  not  good, 
fc**^!^?!!*^"^'  becaul'e  it  is  by  fuch  an  indenture  tejlatum  cxiftitj  and  he  dotn  not 
denture  ^ujlatnm  ^^X  ^^P^^^y  ^^^at  dimijit  et  cotivcnit ;  and  co^iiparcd  it  to  the  cafe  of 
•xifiit  \%  fuffi-  Browning  v.  Be/ton  (^),  where  it  is  contineturin  tali  indenture ^  ^c.  and 
cieni.  2.£dw.4..  pi.  21. — But  ALL   THE  CouRT  conccived,   it  is  good 

Piowd.  116.  enough  ;  and  the  ufual  courfe  in  this  court  is  to  declare  in  this 
5.  Co.  16.         manner,  iJiat  by  fuch  an  indenture  tejtatum  exiftit^  f^c. 

Cro.  hlii,  195.     Cro.  Ja<x  383.  522.  537.     2.  Leon.  74  1.  Jones,  i%g,  5.  Com.  Dig.  23V    Dougl.  667. 

A  declaration  in  THIRDLY,  Becsufe  it  is  declared  that  hedemif^jd  mcjffitagium  five 
l^^xi^teoH**  /^wwfwii/w,  which  is  uncertain. — Sed  non  allocatur  :  for  true  it  is, 
«i  meffuagcor  ^^^^  ^°  '^  ought  not  to  bc  in  an  ejeftment  (r),  or  an  indiftment 
♦*  tenement,**  is  upon  the  (latute  of  8.  Hen.  6.  c-  9.  wherein  he  is  to  havepofleffion} 
fufficicntly  cer.  but  here  it  is  only  a  recital  of  the  words  of  the  leafe,  and  to  have 
'**"^  damages  only.     Whereupon  it  was  adjudged  fqr  the  plaintiff. 

Cfo.  Ja^.  11^,  62:,633.     s.Leon.aiS.     3.  Mod.  23S.     i.  Sid.  295.     i.  Term  Rep.  11. 

BetlivU 
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Bethyll  againft  Parry^  CAtt9. 

PRROR  of  a  judgment  in  Catrmrvgn.    The  error  affigncd  was,  A  writ  retttrn(4 


*' ihemy  fiufer  vlcccomif  in  exiiu  ab  officio  fuo  {a)  \^  and  thus  in- andfigned^./?, 
coded,  "Thomas  Hanmek  miUsyttuper  vicecomesy^  which  is  not  ^^^fi^^Wt  «• 


good  :  for  it  appears  that  it  was  returned  by  one  who  had  no  au-  ^°^^^ 
thority  i  for  in  faying  nupcr  vicecomes^  excludes  him  that  he  was  not       '    ' 
Ihcriff  when  he  made  the  return:  and  then  it  is  without  autho-  ]^'^^'\^^* 
rity,  and  as  no  return,  or  as  if  it  had  been  returned  with  a  blank ;  {106^70.'^^' 
for  then  it  fhould  be  ill  by  the  ftatute  of  IWk,  12.  Bdw.  2.  c.  5.  Moor,  65.  54S1 
before  the  fts(tuteof2i.  Jac.  i.  c.  13.  which  aids  fuch  returns  after  Cro.  Eliz.  703. 
▼crdift.    Sec  the  cafe  of  Rezvland  v.  jfames  (*),  where,  by  reafon  of  ^'J^^'  **** 
a  blank retumedt  the  trial  was  held  lU.  sTikVie*. 

But  Hyde,  Jqnes,  and  MvsEtF  held,  that  it  was  good  enough,  Strang^'  31^4 
for  it  appears  by  the  record  that  he  was  fheriff  next  before  Thomas  5.  Com.  Ui^ 
Raven/croft ;  for  the  plaintiff,  at  the  affixes  in  July  before,  put  in  444^ 
his  challenge  that  Thomas  Hanmer^  then  (herifF,  was  couiinto  him, 
aad  ibewcd  how  ;  and  therefore  prayed  a  venire  facias  to  the  coro-e 
nerg,  and  the  defendant  denied  the  coujinage ;  wherefore  the  venire 
/jotfi  was  awarded  to  the  iberiff:  and  then  vfhen^  in  exitu  officii  fui^hc 
delivered  that  writ  returned  Thomas  Hanmer  miles^  it  is  fumcient 
to  fatisfy  the  ftatute  ;  for  he  needed  not  alledge  his  name  of  office, 
for  at  tlie  common  law  it  wa3  good  without  returning  his  name 
thereto.  Now  the  ftatute  apponits,  "  That  he  who  returns  Ihall 
**  add  his  name  to  the  return ;"  whicli  is  fufficient,  if  it  be  his 
chriflian  and  iirnaroe,and  his  name  of  officeis  not  requifite,  as  in 
Dive  and  Afannin^ham^s  Cafe  {c) :  then  being  returned  by  him,  and 
his  name  to  it,  tne  addition  of  nuper  vicecomes  (for  it  mall  not  be 
intended  that  he  returned  it  when  he  was  not  fheriff,  but  that  he 
returned  it  when  he  was  fheriff,  and  made  that  addition  when  he 
delivered  it  to  the  new  fheriff)  (hall  not  make  the  return  void  :  and 
divers  precedents  were  Ihewn,  where  they  were  returned  in  the 
fame  manner  )  all  which  fhould  be  reverfed  if  there  fbould  be  a 
revcrfal  hereof;  and  when  by  any  way  or  conflruJlion  the  Courj 
may  intend  it  to  be  good,  tliey  fo  fhall  intend  it.  And  as  it  was 
agreed  that  thefe  wprds  "  nuper  vicecomes*'  doth  neceflarily  imply 
t^at  he  was  not  then  fheriff  at  the  time  of  the  delivery  of  the  writ 
to  the  new  fheriff,  fo  it  is  to  be  cpnftrued,  that  by  the  words 
"  nuf^  ^cecomes**  he  was  fherjff  at  the  time  of  the  panel  made : 
?nd  if  he  had  returned  it  withoup  thofe  words  "  nuper  vicecomes**  1 
it  had  been  clearly  good,  then  the  addition  thereof  fhall  not  make 
itiU.— But  Whitlo^k,  Ju/tice,  feemed  to  doubt  thereof:  where- 
fore THE  Court  would  farther  advife. 

(•)  Sn  M>*  9to*  s.  €,  3y,    J>w^  4(4.        Jl})  5.  Go.  41.        (c)  Plowd.  6> 


Sb^pheardf 
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Ca»£  t«.  Slicphcard's  Cafe. 

In  pleading  title  ^'RESPASS  for  breaking  his  clofc.  The  defendant  jaftifics, 
^7  •  copyhold,  1  gccaufc  it  was  the  Aechold  of  J.  S.  and  hecntered  by  his  com- 
ci€ot"rJk?^'e  ^*n^-  '^^^  plainrifF  entitles  bimfelf,  Becaufc  the  place  where 
feijn  in  fee  and  is  cuftomary  l?.nd,  paicel  of  fuch  a  manor,  whereof  y.  S.  is  fcifed 
«liniirton,w:th.  in  fee,  &c*.  and  demifable  by  copy  at  will  in  fee  ;  and  that  7.  jV. 
o«t  fhcwiDg  the  y^as  tlieieof  fcifed  in  fee  by  copy,  at  the  will  of  the  lord  of  the 
^t"^  *^°bei*^-  manor,  according  to  die  cuftom,  &c.  and  died  feifed,  fo  as  it  dc- 
#d*on  a  a>Ua^  fcended  to  two  daughters,  as  heirs  of  the  faid  J.  N. ;  and  that  at 
teraliifar.  fucha  Court  ^cm/'/Ttti  conajfit  eh  extra  manus  fuas^  {5*r.  hakcndum  ei 

Ante,  54.  tenendum  tenem^nta  fnedltia  to  the  laid  daughters  and  their  heirs. 

Port,  xx^  whereby  tlicy  were  fcifed  in  fee,  and  demifed  to  the  plaintiff  for 
4.  o».  1*.       years. 

3.  Bo)il.2  30. 

Hint.  5^  The  iffUc  being  joined  upon  a  collateral  matter,  and  the  vcrdift 

KclLHep.  Ill,  given  for  the  plaintiff,  it  waa  moved  in  arreft  of  judgment,  that  the 
».  Vent.  144,  plaintiff  had  not  made  a  good  title;  for  none  may  entitle  himfelf 
Mod  146.  *^  *"y  copyhold,  but  he  ought  to  fhew  a  grant  thereof;  and 
Cro.  Jic.  5a*  therefore  he  (hewing  fuch  a  one  was  feifed  in  fee  without  Ihcwing 
10$.  the  grant  tliereof,  it  was  not  good. 

I.  Com.  Dig.  r    .  •    . 

530.  All  THE  Court  were  of  that  opmion,  tliatitwas  no  good 

5.Com.Dig,79.  mannej:  of  pleading, 

4.  Bac.Ab.ici. 

\\\.  But  Hyde,  Jones, and  Whitlock  conceived,  it  was  but  a  de- 

fault in  the  form  ;  and  the  iflue  being  taken  yx^n  a  collateral  matter^ 
and  found  for  the  plaintiff,  it  is  helped  by  the  ftatutc  of  jeofails* 
\Vhefeupon  it  was  adjudged  for  the  plaintiff. 

S^l6n^l7.Car.  x^c.  S>  aod4.  4^  5.  Ann.  c«  16. 

Ca9i  II.  Nafli  againft  Prefton, 

j9n,qMity  ofn.  A  BILL  IN  CHANCERY  was  i:eferred  to  Jones»  Jn/tice.tLni 
^empnon  is  not  -^  Myself,  to  c^nfiJer  Whether  one  fliould  be  relieved  againft 
IifcWetothe       ^w^- demanded,  &c. 

dowtr  of  !h€ 

wife  of  the  The  cafe  appeared  to  be.  That  J.  S.  being  feifed  in  fee,  by  in- 

inoitgagce;  but  denture  inroUed,  bargains  and  fells  to  the  husband  for  one  nun- 
l«r  rfi'«/m*n  ^^^^  '"^  twenty  pounds,  in  confidcyation  that  he  fliall  re-demife  it 
h*v«  dowcri*-l-  to  him  and  his  wife  for  tlieir  lives,  rendering  a  pepper-corn  ;  and 
thovghrhciardti  vfiiU  a  cond  tion,  that  if  he  paid  tbe  hundred  and  twenty  pounds 
wrro,  by  agiec-  ^^  [j^g  gild  of  twcnty  ycars,  the  bargain  and  fale  Ihall  be  void.  He 
nent,  re-dc-      fc-deuiii'cth  it  accordingly,  and  dies:  his  wife  brines  dower. 

*j./«»i<ripd         Thcr^Kfliofi  was,  Whetlier  the  plain  tiff  (hall  be  relieved  againft 

h,.-.unv/i      ^j^;,  title   oidowi-ry 
jn  tquiry  ot 

rcth  .ijpt.on  ^y^  ccnceived  it  to.  be  againft  equity,  ai>d  the  agreement  of  the 

a.Ri.  orr.  t;?.  hufbaiul  at  thc  time  of  the  purchafe>  that  ihclhould  have  it  againft 
^  rtn^ui' '  ^^^^  '^'^^^'^*^ '  ^^^  '^  ^^'^^  intended  that  they  (hould  have  it  re-demiied 
».  ^o.n.  «g.  ij^3^^^.^ij^{(^.iy  to  tlicm,  as  foon  as  they  parted  with  it ;  and  it  is  but 
:.c\ni.  Dfc'.  innatu:;:  of  a  mortgage:  and  upon  a  mortgage,  if  land  be  re- 
I- .  deemed,  the  wife  of  the  mortgagee  Ihall  not  ha\'e  dower.    And  if 

i.P.;.c,Ahr.i27. 

lil'jityCHi.  Ab.  i:;.     1.  Burt^  77.     1.  RoU^  Abr.  474.. 
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ji  hufband  t^e  a  fint  fur  cognifance  de  droit  comeceoy  and  render  ar«         VAtm 
jear,  although  it  was  once  the  huiband's,  yet  his  wife  fliall  not  have       ff «"> 
dower  I  for  it  is  in  him  and  out  of  him  guq/l  unoflatu^  and  by  one       *»*Toif; 
and  the  fame  aft.    Yet  in  this  cafe  we  conceived,  that  by  the  law  Co.  Lie.  31.  b^ 
flic  is  to  have  dower  \  for,  by  the  bargain  and  fale,  the  land  is  vefted  ***• 
in  the  hulband,  and  thereby  his  wife  entitled  to  have  dewer:  and  j.^Eq  Ca. 'ii 
when  he  re-demifes  it  upon  the  former  agreement,  yet  the  leilees  311. '     '     ^ 
arc  to  receive  it  fuf)jeft  to  this  title  of  dower  ;  and  it  was  his  folly  Hard.  463. 
that  he  did  not  conjoin  another  with  the  bargainee,  as  is  the  PowelonMoit,. 
ancient  courfe  in  mortgages.     And  when  fheis  dowable  by  aft  or  ^^gf^^Hn  ict» 
rule  in  law,  a  court  of  equity  fliall  not  bar  her  to  claim  her  dower ;  *'  3a„^  -^ 
for  it  is  againft  the  rule  of  law,  vt%.  **  where  no  fraud  or  covin  is, 
f*  a  court  of  equity  will  i)ot  relieve."    And  upon  conference  with 
Other  the  Juftices  at  Serjeants-Inn  upon  this  queflion,  who  were  of 
the  fame  judgment,  we  certified  our  opinion  to  the  court  of  chan- 
cery, that  the  wife  of  the  bargainee  was  to  have  dower ^  and  that  a 
fpurt  of  caijity  ought  not  to  preclude  her  thereof  {a).  j^j  ^  jl^ 

V.  Jewcf,  %.  Freeman,  43  iM.  71.  €wtra^    U»  C,  Q.  PAtKEa^t  MSS« 
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6.  C^r.  I.    la  the  King's  Bench. 

^/>  I^icholas  Hyde,  Knt.  Chief  Jujiice. 
Sir  William  Jonc3,  Knt.  1 

Sir  James  Whitlock,  Knt.  >  Juftiies. 

Sir  George  Croke,  Knt.  j 

Sir  Robert  Heath,  Knt.  Att^orney  General. 
Sir  Richard  Sheldon,  Knt.  Sdicitor  CeneraU 


^^,,  ,^  Taylor  againji  Starkcy. 

Hilary  Term ^   ^.  Car.  t.   Rcll  ^%^. 

It  i8»aionabij»  XT^  I^^P^  ^^^  judgment  in  the  common  pleas,  in  an aftionoa 
tocaU  an  atror«  W^  the  cafc  for  words.  Whereas  the  plaintiff  was,  and  is  ak 
ney  a  common    J — ^   ATTORNEY  of  the  common  pleas ;  that  the  defendant,  the 

'**'"T-L*./1'  firft  of  7w«^  4.  Car.  i.  fpake  of  the  forefaid  plaintiff  thcfc  words, 
words  (hall  be    ,,  C,    .  -^  ^  ,         \.  *-f   j  ^      »»         t       €v  , 

\^\ittiftcundum       He  \%  a  common  barrator,  a  Judas^  a  promoter; '  and  1.  Juljy 

iitdiiiwtmftf^    4*  Car.  I.  fpake  thefewords  of  the  plaintiff,  *^  He  is  a  common 

J^narum.  *•  barrator,  a  cheater,  and  1  will  make  him  to  be  barred  of  his 

tV'  l""'         ♦*  praaice." 

roil.  460.  510,       * 

The  defendant  pleaded  not  guilty;  and  it  was  found  againfthim 
MTOr'*6r  '^*  for  the  firft  words,  and  damages  to  fifty  pounds:  and  he  was  ac- 
Hriicy,»j9.i43.  quitted  for  the  words  fuppoled  to  be  fpoken  i.  July^  ^.Car.  i. 
Hob.  117. 14©.  Judgment  was  given  for  the  plaintiff  as  to  the  firft  words,  and  the 
i.  Roll.  Ab,  5».  lifty  pounds  damages  ;  and  for  the  defendantfor  tlie  fecond  words. 

i/com^DIg,         T AY l-OR, «/  Lincoln  s- Inn ^  alligned  for  error.  That  an  aftion  lies 

^83.  '     not :  for  if  it  were  fpoken  of  a  common  perfon,  who  was  not  an 

4.  Term  Rtp,    officer,  **  that  he  is  a  common  barrator,*'  an  a£tion  lies  not ;  and 

*^^  fo  adjudged  in  this  court  (tf).     And  here,  although  he  be  anattor- 

ncy  wiio  brings  this  aftion,  yet  not  appearing  there  was  any  fuch 

fpecd)  of  him  as  attorney,  or  to  fcandalize  him  in  his  place,  the 

^•or4i^  are  fpoken  of  him  as  of  a  common  perfon ;  for  the  laft  words, 

which  concern  his  pra£tic«,  ^the  defendant  is  found  not  guilty. 

But  ALL  THE  Court  conceived  the  aAion  well  lies  ;  for  it  is  a 
^grcat  flander  to  an  attorney  to  be  called  and  accounted  **  a  common 
'-^  barrator,"  who  is  a  maintainer  of  brabbles  and  quarrels,  and  a 
quarreller  and  fighter :  and  words  are  to  be  conftrued /^fi/;7^/Erm  con- 
diiionem  perfonatum  of  whom  they  are  fpoken.  Whereupon  the 
judgment  was  affirmed. 

(4)  Cro,  Ehz.  i7», 

c"***  ^  Johns  and  Robinfon  againft  Dodfworth. 

Verdi^  againft  U*RROR  of  a  judgment  in  an  appeal  of  mayhem  in  Durham* 
M.J.  ind  fcpa-  Mid  yjjg  eiror  afligned,  Bccaufe  the  plaintiff  declaring  there,  in 
T'Il*^'*Sff  ^^  appeal  againft  them,  that  they,  with  a  third,  made  the  maj^hmt 
ipay  fignlodg-  they  pleaded  fcveral  picas;  whereupon  feveral  iffues  were  joined, 
ment  sgainrt      ana  verdi£l  for  the  plaintiff;  and  againft  Johnr  upon  the  trial  fifty 

korii  lor  the  da- 

n^jges  of  m;t ;  and>  vifaiveoff  tta(  d^maps  againft  the  other^  without  rd«a0ng  theqi. 
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^oonds  damages  were  found,  and  againft  Roblnfon  one  hundred  Johns  md 
pounds  damages.  And  the  plaintiff  prayed  judgment  againft  both,  ^"^^so* 
for  the  one  hundred  pounds  damages  and  coils,  and  haud  it.  Vonfwoirk, 

And  now  error  is  brought  and  afligned,  Becaufe  the  |)laintifF  ^^^^ 
hath  judgment  for  the  one  hundred  pounds  damages,  and  doth  not  iJoit/24^^ 
fricafc  the  damages  for  the  fifty  pounds.  ^  ^  ^^ 

But  THE  CouRf  conceived  it  to  Tie  no  error :  for  the  judgment  Carth.  20. 
Wng  for  the  one  hundred  pounds  by  the  clcdion  of  the  plaintiff,  '*"^^75« 
it  is  a  waiver  of  the  other  damages,  and  he  cannot  have  both;  *'||J.^"1*  *** 
therefore  he  needs  not  releafe  the  damages  of  fifty  pounds.  Where-    *     **  ^** 
upon  the  judgment  was  affirmed. 

Simonds  againft  Mewdcfworth,  Cah  j. 

Hilary  Tirm,  y  Car.  i.     R0JI  378. 
T'^EBT  upon  an  obligation  quhttg  O^obris  eledmo  feptimif  Jac^hf^  ^^  agreement 
^  of  three  hundred  pounds  conditioned  for  tlie  payment  of  two  2)J/ar  wdT*^ 
kundred  and  ninety  pounds  in  April  following.  cteSiJ^xo  af- 

The  defendant  pleaded,  that  in  December  decimo  feptitno  Jac^biy  ft"«*«nd»«i< 
by  indenture^  it  was  agreed  betwixt  the  plaintiff  and  divers  other  irTfteefia*bI* 
^creditors  of  the  defendant  (to  whom  the  defendant  was  indebted  in  ^i^j  ^^  jj^j^ 
divers  and  feveral  fums  of  money  particularly  mentioned),  that  the  benefit,aiui  rtw 
defendant,  by  indenture  of  bargain  and  fale,  ihould  affure  divers^  produce  <iivk)t4 
lands  in  the  county  of  Lincvln  to  nine  of  the  creditors,  to  be  fold  •'nons^  ihe«w» 
by  them,  and  the  money  to  be  paid  amongfl  the  creditors,  and  af-  ^"iJI*l,ar  wto" 
figned  to  them  a  leafe  for  years  of  the  cu Horns  of  wines,  and  ccr-  aaion  of  deVtoii 
taia  other  fums  of  money,  which  the  faid  creditors  by  thefaid  in-  bond  brooghc 
denture  accepted  j  and  alledges  in  faft,  that  he  by  indenture  bar-  ^^  o«eof  U:« 

irained  and  fold  the  faid  land  to  the  faid  nine  peribns,  and  made  a  ^IT*'^  !f 

1  *^        r   ^^  -  •       s,u     r  c  *  though  he  was 

Jettcr  of  attorney  to  receive  the  lums  of  money.  ^  p^^y  j„  ^^e 

The  plaintiff  thereupon  demurs,  Becaufe  that  the  indenture  »8'««'»>cnt,  ani 
founds  in  nature  of  a  covenant ;  and  if  fo,  it  fhall  not  be  in  fatif-  fow^"^'hc\*;'j^, 
fadion,  being  in  itfelf  no  fatisfa£tion,  nor  pleadable  in  fatisladion  \^^^  ^* 
of  that  debt:  alfo  admitting  it  had  been  a  good  fatisfiiAion,  if  per-  Ante,  85. 
formed,  yet  part  thereof  not  being  performed,  it  is  clearly  no  bar  to  y^^ou  ^^ 
tbisa&ion.  4.7  c., 

Whereupon  it  was  adjudged  for  tlie  plaintifTj  {or  agreement  ■•  '^^  *|* 
irmixxiyxt  fatisfadtion  is  to  no  purpofe.  ^^^  ^^^"   ^' 

9«Co.  79,     Dyer, 75.  356.     Plowd.  5.     Raiym.  203.  4^1.     i.Mod.69.    ».  Keb.  690.     Strange,  57 v 
1>oqsl.  695.    1.  Term  Rep.  763.     S«e  the  eafe  of  Neaihcote  v.  Cruikibanlti,  s.  Tcrna  Rep.  a^,  uA 
I,  Tenn  ftep.  599.    4.  Term  Rep.  i66. 

Sands  agahifi  Trcvilian.  CAti  4. 

Mcb^mas  Titm,  ^,  Car*  I.     Roll  ig6» 
pRROR  of  a  judgment  in  the  common  picas  j  wliere  Trevilian^  An  attorney 
^  being  an  attorney,  brought  an  attachment  of  privilege  mgdin^  m:*y  h»veJeir 
Sandsyznd  demanded  againft  him  debt  of  ten  pounds;  and  declartrs,  SilblKfc^mr* 
That  he  being  an  attorney  there,  the  laid  Sands  retained  him  to  jigai^ft  Witwha 
profccute  a  fuit  in  the  common  pleas  bctwixtone  Symmsznd  /f'Wlchj  retitned  him  j 
and  dcfircd  the  plaintiff  to  be  attorney  for  ffWlicb^  and  promifed  J««  for  h\%  bin 
to  pay  him  all  his  fees,  and  all  that  he  fhould  lay  out  to  counfcl  »*»  *"'»^efof 
and  officers  of  the  court  in  that  fuit :  and  Ihcws,  that  he  laid  out  qu^Vof a»«her 
*g»mffit  9nly  ha.    Ante,  S.  C.  107.  1 59.— Skin,  s  1 7, 2 1  H«    Cro.  Jac.  590.     Moor,  366.       1 .  Com .  Dif. 
4i7*453.     i«  Hawk.  P.  C.'f4a.      2.  Ld.  Ray.  841.       1,  Term  Rep,  6ft.      4.  Term  Rep.  1 23^. 
See  J  Jac.  1.  c.  f,  and  a.  Geo.  a.  c.  aj*  ' 

fuch 
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SAWDt        fuch  Turns,  wliich  amount  to  the  money  demanded ;  whereupon  Ke 
^ahji        brought  this  aftibn. 

*  .     The  defendant  thcrfe  pleaded  nil  debit ;  and  found  agahift  hirri, 
and  judgtrient  for  the  plaintiff. 

Error  was  now  affigned^  That  in  this  cafe  debt  h'es  not  againft 
him  who  fo  entreated  him  to.be  attorney ;  for  there  is  no  contra^ 
between  them;  nor  hath  he  any  quid  pro  quo ;  but  he  ought  to  have 
had  an  ajjumpjit  (becaufc  he  did  it  at  his  rcqueft);  if  he  for  whom 
he  is  retained  doth  not  pay  him  his  fees. — And  thereto  agreed  all 
*rHE  Court  ;  biit  if  he  riidJld  have  debt  they  doiibted. 

^xit"6^KiiAs%\  for  iht  defendant^  in  the  writ  of  eirof ,  (hc\Ced,  tliatbc 
well  might  bring  an  aftion  of  debt,  becaufo-he  retained  him,  which 
Is  a  confideration  in  itfclf :  and  he  relied  upon  37.  Hai.b.  pi.  fol 
if  one  entreat  a  carpenter  to  make  fudh  a  thing  tor  another,  or  to 
fcrve  another  for  fuch  i  tiiiiei  and  promifeth  him  ten  pounds,  debt 
lies  ;  fo  17.  Eduf.  4:  pL  5.  if  one  promife  one  hundred  pounds  if  he 
W\l\  marry  hiS  daughter,    he  marries  at  his  rcqueft,  &c.     And 

(i4)  Axm^  167;  he  fliewed  a  precedent,  Bradford  v.  Woodboufe  {a\  wherein  \i 
i^as  adjudged,  and  affirmed  in  a  writ  of  error,  that  debt  lies.  And 
he  faid,  there  was  a  diiTet-ence  where  one  is  retained  generally  for 
another  with  fuch  a  promife  to  pay  his  fees,  and  a9  much  as  he 
ihould  expend  in  tlie  fuit,  there  debt  lies  :  but  if  I  retain  one  to  be 
attorney  for  another,  and  promife  if  the  other  doth  not  pay,  that  I 
will  pay,  there  if  the  party  for  whom  the  retainer  is  doth  not  pay, 
an  aftion  of  the  cafe  lies  againft  me  upon  my  promife,  and  not  an 

(I)  S%d  $Hi$     adion  of  debt  {b) ;  but  here  an  aflion  of  debt  lies. 

^Rojl^Ab.594!      B^^  ALL  THE  CoURT  cohceived,  that  no  aftioil  of  debt  lies  here, 
but  an  adion  upon  the  cafe  only  :  for  the  retainer  being  for  ano- 
tlier  man,  and  he  being  attorney  for  another  man  who  agreed  ta 
that  retainer,  there  is  no  caufe  of  deb^  betwixt  him  who  retained 
Cro.  Jac.  520,  and  the  attorney,  and  no  contraft  ncTr  confideration  to  ground  this 
5*1.  action  ;  and  he  who  is  fo  retained  may  well  have  debt  for  his  feci 

againft hifn  for  whom  he  was  retained,  he  having  aigreed  thereto; 
wherein  there  cannot  be  any  wager  of  law ;  but  againft  the  defen- 
dant, who  is  a  ftranger  to  the  fuit,  and  at  whofe  requeft  he  took 
Tjpon  him  to  be  attorney,  debt  lies  not,  as  27.  Hen.  8.  pL  24- ;  and 
in  the  cafe  of  Rolls  v.  Germyn  (f ),  it  was  fo  refolved.  Whereupon 
it  was  adjudged,  that  the  firft  judgment  fhould  be  reverfed. 

Richardson,  Chief  JufUcty  and  Hutton  and  Harvey,  Ji^/Vw 
of  die  common  pleas,  being  moved  licfein,  ftid,  that  this  point  was 
never  moved  before  them  {d)  ;  and  they  were  of  the  fame  opinion, 
Ame,  159,        that  debt  lies  not,  but  only  an  adion  on  the  cafe. 

(a)  16.  Jac.  1.  Roll.  416.     Cro.  Jac.  j20.  {t)  Cro.  £liz.  425*     Moor,  366. 

(ji)  Sid  viM  S.  C.  Ante,  167. 


#»ii  5. 


Toy ntcvagahiji  Poynter. 


Oo  an  affumfifit  A  SSUMl^SlT.  Whereas  the  plaintiff  and  defendant  bavinf 
tfihl^  UuSff *"  communication  that  the  plaintiff  fliould  efpoufe  the  daugh- 

m«rry  the  *  ter  of  the  defendant,  the  defendant  promifcd,  if  the  plainiiff 
daughter  of  the  ad  inflantiam  defendcnth  would  marry  the  defendant's  daughter, 
defendant  at  hig  i^g  ^YQujd  pay  to  him  twenty  pounds,  and  give  to  him  twenty 
rojuert, an aiic- p  ^  PIECES  towards   their  weddincr  dinner;    and  allcdgcs 

garion  that  he      *  &  >  o 

did  marry  her,  arichout  faying  at  the  defendant's  rcqueft,  iS  fufficicmly  ctrtaUi.  Plowd.  305.  C0.Lit.ja3. 
I.  Uv.  121.      Cro.  Jac.  404.  55a.    %.  nm.  71.    }.  Uv,  198. 

ia 
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in  fed,  that  he  married  the  defendant's  daughter^  and  had  fc-     Tomr^K 
quired  him  to  pay  Jthe  faid  twenty  pounds,  aiid  that  he  had  not    ^^^!^\^i 
paid  it ;  and  that  the  twenty  P'rctuh  pieces  amotinted  to  fix  pounds 
£nglijh  money,  and  the  defendant  had  not  paid  them.     Upon  no» 
tffumffit  pleacied  it  was  found  for  the  plaintiff. 

Berkley,  Strjeant^  moved  in  arreft  of  judgment,  thit  the  d6^ 
claration  is  not  good  ;  for  the  promifc  is  but  conditional,  if  he  ad 
ii^tf jo^^m  of  the  defendant  married  his  daughter,' >&c.  and  he  al-^ 
ledges,  that  he  married  the  defendant's  daughter,  but  he  doth  not 
h^  €ul inftataiam  defenderuis:  fo  it  being  a  condition  precedent,  if 
he  hath  not  averred  performance  thereof^  thete  is  no  caufe  of  ac-^ 
tion.  .. 

But  Ai*i.  THE  Court  conceived  upon  this  agreement  to  marry 
^^  daughter  ad  inflantiam  defttuUntis^  and  he  marcying  her,  it  (hall 
be  intended  to  be  adinftantlam  defntdtniis^  without  averring  that  he 
after  at  the  inftancc  of  the  defendant  matrieil  her. 

A  Second  Exception  was,  Bccaufe  the  promifc  is,  *'to  give  to  A-each ^i«et* 
"him twenty  French  Pieces;"  that  is,,  not  twenty  French  fliaiibcUi-  ^ 
Crowks,  for  there  may  be  other  pieces, — St'd  nan  allocatur ;  for  ^^^^  ^''«^» 
Frfncb  crowns  are  the  common  coin  of  Frgnce^  and  here  known,  "^^**' 
and  it  (hall  be  intended  according  to  our  ufual  fpeech.    Where-  "^'-  *'*• 
upon  it  was  adjudged  for  die  plaintiiF.  i.BacAbf.i^j. 

Harlow  againfi  Wright.  Ca%^%. 

r\EBT  upon  an  obligation  conditioned,  That  if  the  obligee,  A*tEA,todtfbt 
*^  his  executors,  and  artigns,  from  the  time  of  the  obligation,  on  bond  lor  the 
may  enjoy  fuch  land  by  virtue  of  fuch  a  leafe  made  unto  him  by  J"Joy"»«nt j^f 
the  obligor,  that  then,  &c.  The  defendant  pleads,  that  pofl  ob-  Tlii^^]^JJIl^ 
Ixgathnem  until  the  day  of  the  bill  the  plaintiff  had  enjoyed  that  <♦  um.i  thcXy 
land.    Upon  this  plea  tlie  plaintiiF  demurs.  *'  or  the  biii  Ui« 

The  First  Exception  was,  Becaufe  the  defendant  doth  not  "^i'd*- j"" 
fay,  ^^  a  die  confe^ionis  fcrtptl  obligaroruy  et  fcmper  pojl  confc£i\onem  good,  tiwujfh  it 
*^fcripti  obligatorii  \\  for  it  may  be  the  pliintifF  enjoyed  it  **  poji  i*  not  faid  /««• 
*^  confilfionem  fcripti  oHigatorii^^^  but  *'  no  n  Jem  per  poft.'' — Sed  non  P'^  f^- 
allocatur;  for  a  bar  is  good  to  a  common  nitent,  and  it  (hall  be  ^"'*'  *'  ^'' 
taken  that  he  always  enjoyed  it  unlefs  the  contrary  be  fhewn,  which  L^^:  'V' 
muftcome  on  the  plaintitPspart.  ,q^^  •  »  •  31- 

A  Second  Exception  was,^ecaufc  the  defendant  did  not  Andihcdc- 
plead,  that  the  plaintiff  and  hisafngns  enjoyed  if  according  to  the  fendam  need 
words  of  the  condition ;  and  it  was  faid,  that  the  plaintiff  had  in  n<^/«y  ihu  the 
truth  made  an  aiTignment— 5^^/  non  allocatur  ;  for  it  fliall  not  be  [o'^'IL^^din 
intended  the  plaintiff  had  made  an  affignment  unlefs  he  himfeif  jo^'t^J^g^^^^'"* 
Ihcws  it,  and  it  ought  to  be  fhewn  on  his  part.     Whereupon  rule  the  condition. 
was  given,  that  judgment  (hould  be  entered  for  the  defendant. 

But  it  was  moved  to  have  the  plaintiff  difcontinue  his  fuit,  for  jodgmcm  fuf. 
otherwife  he  fhould  be  barred  of  his  debt,  whereas  he  had  good  penned  lojcivc 
caufe  of  aftion :  fo  the  Court  adjourned  it  until  the  next  Term,  '^  piiimiif  a^ 
thit  in  the  interim  he  might  difcontinue.  opportunity  t» 

®  difcontinue. 

Cro.  Jac.  35. 

Salipon 
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^^•^'f"  Salmon  againjl  Percivall. 

ti  a  ferjeant  «t  HTl^ESPASS  of  battery,  wounding,  and  imprirontnent  The 
ii?n«il!f.  orTf*  defendant,  as  to  tht  wounding^  pleads  not  guilty  \  and  as  to  the 

pUtnt  in  Che  battery  and  imprifoHment  juftificSj  Bccaufe  being  a  ferjcant  of  the 
iheritiTs  court%  macc  in  London^  by  cuftom  tliere^  upon  a  plaint  of  debt  entered  in 
and  jt.  lenderi  any  of  the  coitipteVs  againft  arty,  he  may  arrcft  him  againft  whom 
^h?  hh^ref  *f  ^^^^  plaint  is  entered,  and  carry  him  to  prifon  until  )a3t  find  bail ; 
to  accept,  "  **  ^^^  juftifies  by  reafon  of  a  plaint  entered,  &c. 
jt.  may  have  '  The  plaintiff  relies,  that  after  the  arreft  he  tendered  to  him 
^/ff'iTrTufin'  ^^^^'^"^  b^'l^  ^'2;w  y.  S.  and  J.  D.  and  notwithftanding  he  dc- 
the  bSl'^bu  "^  tained  hinl  in  prifon,  6cc.  et  hoc,  Vc. 

hecannotmain-  The  defendant  takes  iffue,  that  he  did  not  tender  him  bail ;  and 
tain  iriff^fs  for  j^  ^^  found  againft  him  for  both  iffues,  and  entitt  damages  given. 

ment,  the  cap.  It  was  moved  in  arreft  of  judgment,  that  having  j^aftified  tbd 
tion  being  by  arreft  and  imprifonmcnt,  the  tender  of  bail  is  not  itiatcriai;  for 
le^ai  procefs.  j^^  j,  ,^q^  ^j^^  p^^^y  ^j^^  Ought  to  accept  bail,  but  the  Judge  in 
s.cjone8,426.  court  (a)  ;  therctoce  the  iffue  as  to  this  point  is  frivolous, 

Cn>,mz.l7l^  Germyn,  for  the  plaintiff",  objcftcd,  that  becaufc  he  rcfufcd  to 
Cro.  jac.  94.  take  bail,  he  was  a  trefpafter  ah  initio  j  as  he  who  enters  into  a  ta- 
S.  Co.  146.  b*    vern  and  takes  a  cup  away,  or  where  tenant  at  will  pulls  down  thi 

s.  Bi.  Rep.'  But  ALL  TH£  CouRT  conceived,  tliit  when  he  juftifies  the  ar-^ 
1169. 1x90.  reft  and  imprifonment,  although  he  might  have  accepted  bail 
'•f^^""-  ^'^  (which  they  all  agreed  he  could  Aot)  and  refufcd,  that  doth  not 
ticoin.^Dif.  niakc  the  arreft  and  imprifonment  tsrtioui  to  have  trefpafs  ;  but  he 
582.  '  *  might  upon  the  matter  have  had  an  aAion  upon  the  cafe  for  de- 
Cowp.  476.  taining  him  in  prifon  after  bail  tendered ;  then  when  damages  are 
lX>ugl.4c.  given  as  well  for  the  battery  and  imprifonment  as  for  tlie  wound- 
<36^^'™  ^^'   !"8'  ^^^^  plaintiff  oUght  not  to  recover*     Whereupon  it  was  ad* 

judged  for  the  defendant. 
(«)  i.Bac.Abr.  108.     3.  Wilf.  341.     Dougl.  674. 

c^jg^  Dow  and  Others  aj^aiffft  GoldingA 

Hilaiy  Tirm,  5.  Car.  i.    Roll  125. 

The  loitJ  of  1  "TRESPASS.  Upon  demurrfer^  the  queftion  was,  Wliether  tlic 
mtnor  cannot  "^  lord  of  a  manor  may  aflcfs  two  ycats  and  a  half  value  of  copjr- 
•flbfi  an  uHrta^  hold  land  according  to  rack  rent  for  a  fine  upon  furrender  ahd  ad* 
JwatLfm  npon  mittancc,  and  for  non-payment  enter  for  fqrfeiture? 

the  furren^ler  ^         *    '  .      ,       ,  j        1    ir   r 

ind  admittance  And  ALL  THE  CoUrt  conceived,  that  one  year  and  a  haU  ot 
of  a  copyholder,  rent  improved  is  high  enough,  and  thedeiendant  aifefling  two  ycart 
Co.  Lit.  60.  a.,  and  a  half  it  is  unrcafonable,  and  therefore  the  plamtifF  might 
now(0-  well  refufe  the  payment  thereof,  and  confequently  tlie  ehtry  of 
ti.c^*^'  **;  tlie  defendant  for  a  forfeiture  not  juftifiablc :  whereupon  it  was 
2 3! Co!  3^  *'    adjudged  for  the  plaintiff. 

a.  Bttlftt  31.  2.  Roll.  Abr.  »6s*  Rep.  Temp.  Finch, 464.  t.  Borri  zo6.  Garth.  13.  Stra.  1041. 
1070.  1.  Com.  Dig.  506.  I.  Ch.  Rep*  134.  1.  Bl.  Com.  9«.  See  the  Cafc  of  A'iHe  ♦,  CriBt, 
Doogl.  724.  and  1.  Term  Rep.  484* 

CA..9.  Hughes's  Cafe. 

On  uum.  M^  TJTUGHES  being  taken  upon  an  excommunicato  capienJo^  bccaufe. 
if  the/^j^favi/  Al  Yit  was  condemned  in  the  court  of  the  vice-chancellor  of  Ox- 
do  nor  (hew  f  j  j^  cofts,  and  had  not  paid  them,  the  writ  of  excommunicato  ea- 
ibme  of  the      "^  '  ^ 

caufes  required  by  $.^H»,  c.  13.  the  king*!  bench,  on  bah.  cvr.  will  qoafli  the  writj  boi  the  ex- 
communication continues.  Port.  199.  583 — :.  Jones,  ai6.  a.  Jonet,S9.  Show.  16.  i.RoH.  R«p- 
74.  1a.C0.77.  Salk  193,  194.  B.  R.H.  314.  Stra.  43.  76. 16^.  946.  950.  1067.  3.Mod.4i.»9« 
'  atch.  104.174.     I.  Sid,  181.    W,  Raym.  6x9,  817.     X.  Ptcrc  Wm».  436.  , 

ftendo 
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fl^enJo  was  awarded  Upon  zjignificavlty  returned  into  chancery,  and     liofiMis't 
dcJivcred  here  into  court,  according  to  the  5.  EU%.  c.  23.  Ca%z. 

He  being  arrefted  thereupon,  exception  was  taken,  Becaufe  it  \t  Cro.  EUz.  144. 
hot  cxprcfled  to  be  for  fome  of  the  caufes  mentioned  iil  the  ftatutcj 
and  fo  void.     Arid  it  wis  demurred  thereupon. 

LiTTLEtON  moved,  that  although  the  Jlgnificavit  doth  not 
mention  any  of  the  caufcs  in  tlic  ftatute,  but  is  for  other  caufcs, 
viz. /or  cofist  yet  the  excommunication  is  good  :  but  if  any  capiat 
with  ^oclamations  aiid  penalties  therein  be  awarded,  thefe  penal- 
tics  and  forfeitures  iire  void,  unlefe  tiiejt^nlficav't  exprefs  it  to  be 
for  one  of  the  caufcs  mentionied  id  the  (aid  ftatute ;  but  the  ex* 
coinrounication  itfelf  is  good  enough.  And  fo  it  was  refolved 
in  this  codrt,  upon  lotig  deliberation  and  debate,  in  the  Cafe  o( 
one  Brown^  althouah  fome  while  before,  upon  fudden  motion, 
and  not  well  obferving  the  words  df  the  ftatute,  fome  had  been 
difcharged  of  fuch  excommunicato  capiendo, 

Jones  and  Htde  faid^  they  ^ell  remembered  BrowtCt  Cufe  to  dendl.  tco. 
be  fo  refolved;  but  none  being  there  of  tiie  part  of  Hughes^  they  Utch.  tj^ 
pve  further  day  to  be  advifed  thercbf. 


Lord  Brook  li^atkft  Lord  Goring.  Cah  io, 

TJPON  the  Lord-Keeper*s  requcft,  all  the  Juftices  aiid  Barons  if  the  king 
^  were  aflembled  for  their  relolution  in  the  Cafe  betwixt  Lord  F*nt  an  office 
Biooki  and  Lord  Gorini^  which  was  thus  :  hy  j^atent,  or 

r\         r.1        I     »    •       1        •  make  a  demife 

^ffii£//!tii*^ri,m  the  niiieteentlivear  of  her  reigrtjgf  anted  to  i^irtt  for  yetn,  the 
GtrviU.ffq.  the  office  of  the  clerk  ot  the  council  of  the  marches  of  »«««pi«nceo£  a 
fyales  forhis  life;  and  by  another  patent,  25.£//z.granted b  him   ^    ***^*"f '"or 
the  office  of  fecrctaiy  there  for  his  lifei  and  in  i.  Jac.  i.  without  of*^i*t^  tor/ 
recital  of  tliefe  parents,  the  faid  king  grants  the  faid  offices  to  S/r  In  theorhcr, 
Fnlk  GrevlU^  then  knight,  folf  his  life:  after,  in  9.  Jac.  i.  the  king*  »•  ^  furrender 
reciting  the  faid  patent  of  i.  "Jac,  1.  grants  thofe  offices  to  Adam  ®'  *^  ^^ 
Nrtvton  for  his  lite,  wheh,  after  the  death,  furrender,  or  forfeiture  ^^^* 
ofthe  faid  Sir  Fulk  Grevil/y  they  fhould  become  void:  and  after,  in  *.Roll.Afcr.49i, 
14.7^^.  1.  by  another  patent,  reciting  the  patents  of  i^^ndQ.Jac.  u  ^'Z^'^'  *^^' 
aTuiornittitig  the  grants  10.  and  25.  Eiiz.  the  faid  king  granted  Yci^?^^"' 
the  faid  offices  to  John  Feftor  and  John  Mallet,   "  habendum  514. 
"  for  their  lives,  cum  p^Jl  mortem  of  the  faid  Fulk  Grevill  or  Adani  1.  Term  Rep. 
**  Nnvton^  furrender^  forfeiture,  or  other  determination,  vel  alio  ^'• 
"  (juocunque  modo  the  faid  offices  fhould  be  void,  or  fhouJd  come  to 
^*  the  king*s  hand  to  difpofe,  with  a  non  oh/lante,  a  male  nominando^ 
**  or  a  male  recitando  prudiSla  offlcia,  ct  non  obflanie  male  recitando^ 
•*  fnal}  nominandoy  vel  non  recitando^  aii^uod  donum  vel  c one ejponem  tret '% 
"  anteafa£ium  de  ojfficiis  praditlis.^* 

And,  Whether  the  patent  of  14.  Jac.  i.  be  good  or  not?  was 
the  queftion  ? 


It  was  argued  feveral  days,  vt%,  by  Hedley,  Serjeant^  againft 
the  patent  14.  Jac.  i.  and  by  Nov  for  the  patent;  and,  at  another 
day,  by  Bam&s  againft  the  patent,  and  by  Fixci?,  i^rjeanu  for 
ttie  patent. 

cao.  CAH.  O  And 


.-rr  7.=^    .  Z^^    lailL 


.  thai  die  ptcttt 
sgrctd  by  the 
s'  -  i^  snd  25.  fiTs/wcrc 
ifia.  r^ci  lor  /aZI  Grroiii^ 
4  -  a.  f*  z  Qcv  patent  in 
-jrai%  aid  noc  any  n^^n 
m  Hurris  V. 
ncwleafc 
'kafe,it 
kafermd 
r  cannot  be  for- 
r  K  Dot  any  rero- 


Barons,  that 
z^y^Mc.  I.  as  a  good 
this  grant  is 


'Mmm^^s^  T=:^:=">  -       _e  T-  •: — e   ^^'  — wv  Whether  the  daufes  of 

»T-  .    lac  T    -^-^g — ^        —     -    ■    ^3-.:^  r  zrod  -  (fbrothcrwifc, 

^-n^-jT  L  ^TT      :^-  -  «=-«  ■■ L  ^  "''nt  ail  tkat  itwasvoid), 

-2=--:i-r  r  ?^  n  -L_r  -^- "j-r  ~  n  ^j:  1:^  ^  MkU  znd  omits  the  re- 

— z^    -  r^  -*-      . ^  -     ::    -r'  _-  ^.  :.'  :  xssLfS  the  HABENDUM 

S-* —  *    _-r-_    ^  ^':.—     . '^^   iL.!  Tifcntecs  vhich  arc 

:  .^_r  -   ."ZL.    ^  n  .  r  3^-Tr.  arsi  n^nfemed ;  and, 
_r:  rr  :_r  ■.'  -    :  _   i.   .-.     ~     *^  r  ^  prmcipal  qocftion. 

-  '  --    7   .'  ^    .   -     r. - fe.  :n  r.^  point,  that  t!ie ntn 

z  — TTL   ^.r^   r  zi^  hl  -:?   r  _  ;  •  .  -pscr^u,  iaecanfe  tiic  king  re- 
-  :  -..  ^m  1^  a^  -— rrc-  -:^  ^!:*-     --    -'  *^  *  ^aJal^  and  intends 
•    r^-r  -r  :-  ▼,llii.-c    -  ^=:ii:-   -c  ..sis:  ui.i;r  become  void. 

4  -*-  ^',  5  '"^  —  "— -^-T  •::  ii^LJir  r:;crc:;z.  5n*i  ^w^'Ul/L  not  deliver  any  opl- 

ii'iir^ji:  rr.:^.  "-  -/.  £=^- if  :«•  coannon  pkas,  Huttok, 
?^  *  V  ^  =  - .  2.-11  1  -  *  *_  1  r.  ^r^^.  .i  L-c  common  picas,  Den- 
»  A  ir^  T  ci  -  i*,  an.!  V::i%  j  *^  3^ . ..  e"^  n:;r  exchequer,  Whit- 
Wj^x^  ar  r  \'- xizr.  /•  -  ■.  ct  r^r  .J  ^'>  bctich,  conceived,  that 
f.  .  zsTfLZLr  «  i-i-  'J-  '  '--  -'  :rc-r:T  -•  j.i  bv  reafon  of  tliofe  naif- 
rv,  *-rf,i,  wi-c  i.-^  -;t  ^r--^-.T  zii:-r.cit:i!s  or  falfe  recitals,  but 
u<  Tt  h.:z  iT,:^ — sr..r_^  :r  .-jr^-^?«s  wLi^rcby  the  king  was  de- 
f)*Af  i*'f  t  ?/-^  ,  f^r  bj  ;..:=-«  :_  .:  i.  c  a.  nc  ci.  ic^Ivcd  ihofe  grants  were 
f,'r,'\  h,„'J:.  ire  vc:^  z:.j  r^^^tnl  tliolc  offices  after  the  detcrmi- 
h'A*,o't  of  r;;t  h'.c  rn:***,  1..  -.'j  pL^itkj»^c  m^nL^  i^.: ;  fo  the  king 
H  rl' '  ^i ved,  anci  tl  e  /.i/5  i,  ':sjtu  ih-ill  not  aid  luch  falfe  informations 
Mtit]  Mi*:  Ajggd  ions.  b.Cc.  55.  CcaxdM  C^tfc.  3.  £/fs.  D/rr,  197* 
lUtifueU  Ciije.  Ijut  there  was  not  a:iy  certificate  made  of  thcfo 
JiMig"*' optnions,  bccaufc  the  parties  compounded. 

•<•  M»  The  King  and  Codringron  againjl  Rodman. 

»<M  .1,       ..       j,  Xl'OMMtJNMCATO  CAPIENDO  upon  a  ftntence  in  /A* 
\\  .  'm         '  '^'"J"''*  <'M'  rrjftir  in  caftigatione  morvm.    The  fentence  being 

I.    |,    I     ,.,,    h'lhi»»  \\\v   1 1.  7rti'.  I.  divers  ftf^/<w' with  proclamations  and  pc^ 
' ' '      ).  '  <>'  *>  «>'  >"  <  'I  **  *  •«<*(  rtitw  (h«|  th«  wrli  iirufid  f»r  one  of  the  oraTes  noitioaed  in  5.  li^ 

nalties 
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haltlcs  iflucd,  according  to  the  5.  £//s.  c  23.    The  defendant,  TaEKiircand 
being  now  taken,  pleaded,  as  to  all  the  penalties  and  forfeitures,    ^''"^,^1*" 
that  it  is  not  for  any  of  the  caufes  witliin  the  ftatute,  therefore  as     Rodman. 
to  them  he  ought  to  be  difchargcd.^And  fo  it  was  held  by  all  , 
tHE  Court  Jonei,  »i7. 

i.  Inft.  66i«       Lord  Raym.  619.  9iy.      Stra«43.  76.  946^  1076.      Salk.  174.      3.  Com.  Dig.  29i, 

As  to  the  excommunicato  capiendo^  he  pleaded,    that  the  faid  of-  tf  n  contempr 
fence  and  contempt  for  which  the  exconimunicatioii  was  awarded,  of  the  fpirittial 
was  before  "a  I.  Jac.  i.  and  pleads  the  general  pardon  of  2i»  Jac.  i.  ^^^  ^  P^- 
indifchargc  thereof:  and  it  was  thereupon  demurred.— Germ  yn,  ^^^  ^!**.f** 
for  the  plaintiffs  now  mpy^,  that  this  excommunication,  being  for  |j  thewbydlf- 
cofts  taxed  tor  the  party,  the  party  having  intercft  in  the  cods  chirged. 
being  taxed  {a)  before  the  pardon,  the  general  pardon  (hall  not  take  {a)  See  Hex  «r. 
aWsy  the  cofts :  —which  was  agreed  by  the  Court  ;  for  a  private  CbambcrWo, 
perfon  being  intcreftcd  in  them,  the  pardon  ihall  not  take  them  '•  '^•™'  ^^ 
away.  ^' 

Germyn  then  moved,  that  as  the  cofts  weife  not  taken  away,  itci^  be 
fo  no  more  is  the  excommunication,  which  is  the  means  to  en-  twarded  in  tbt 
force  them  to  be  paid  ;  and  it  is  as  an  execution  at  the  common  fp«ri*"«lc«>rt' 
U^.andlhallnotbedifcharged.  ^f^.^l^*' 

Grimstcn,  for  the  defendant^   moved,  that  this  excommuni-  difchaife  ih» 
cation  before  the  pardon  is  but  for  a  contempt  to  the  court,  and  *^°^'' 
all  contempts  are  difcharged,  as  contempts  in  chancery,   ftar-  '^'*"»  ^'  *7' 
chamber,  and  other  courts,  are  difcharged  bv  the  general  parJon,  s.c.joiie»,ji7. 
not  being  excepted  therein.     8.  Co.  69.  Trollop's  Cafe.  t.fU^.b.pLi^. 

And  ALL  THE  Court,  abfente  Hvofi,  Chief  Jujlice^  conceived,  Plowd.  487. 
that  this  excommunication  is  difcharged  by  the  pardon;  and  all  »*J^<>"' Ab. 
contempts  before  the  pardon  are  difcharged,  and  all  the  fentences  J^^^'  J°J*  ^^^ 
for  the  crime,  except  only  the  cofts,  for  the  payment  of  which  he  Parker,  aSo. 
ought  to  have  new  proccfs  -,  but  the  Court  would  advife  tliereof  4.  Bufr.t46o. 
—Afterwards,  in  EqfterTcrm^  2*  ^^'  '•  being  moved  again,  and 
a  precedent  Ihewn  in  court,  oi  Adickaelmas  Term^  2.  Car.  i.  Koll  64. 
where  it  was  adjudged  to  be  difcharged,  it  was  fo  adjudged  here 
likewife. 

Smart  agalrtjl  Dr.  Eafdale,  ^a»»  »2. 

A  CTTON  FOR  WORDS  :  «*  Thou  w^  perjured,  arid  haft  "Thou  w«/> 

^  •'  much  to  anfwer  for  it  before  God."  "  P^^J^fT*"  '! 

aditonable ;  and 

Exception  after  verdift  in  arrcft  of  judgment,  For  that  it  is  not  if  ailedged  to 
that  he  fpake  it  m  auditu  complurimorum^  or  of  iny  one,  according  have  been 
to  die  ul-.al  form.  'f:SuZ^^ 

Secondly,  That  the  words,  **  Thou  waft  perjured,"  is  in  the  intended,  after 
time  pq^{a)y  and  is  extenuated  by  t\x  fubfequent  words  ;  quiffi  di-  wdi^»»"«»- 
cfret,  although  not  anfwcrable  beft)rc  men,  yet  before  God.  ditu^tomfluri^ 

Sed  non  allocatur  \  for  it  is  not  inrrmal  how  long  ft  nee  it  was  PoA.  317. 
fooken  ;  the  fault  remains  ;  and  it  being  found  by  vcrdift  that  he  cro,  Elix.  41$. 
fpake  them,  it  is  not  material  although  he  doth  not  fay  hi  auditu  Cro.  Jac' 3^  * 
fhirimorum*,    Whereupon  it  was  adjudged  for  the  plaintiff.  ».  Uw.  i^i* 

{a)  Set  the  Cafe  of  Carflake  v,  Maphdurham,  1.  Term  Rep.  473.  '^    *    '•* 

O  2  Michaelmas 
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toR»  BtooK        And  It  was  agreed  by  all  the  Juftices  and  Barons,  that  tlie  patent 
Loftv^oui  c   ^^  ^'7^^'  *'  ^^^^  n^cVely  void :  for,  First,  it  was  agreed  by  die 
counlel  of  each  fide,  that  the  patents  of  19.  and  25.  Eliz.  were 
good,  and  nothing  objefted  againft  them:  then  Sir  Fulk  GrevHl, 
being  tlie  patentee  and  alive,  and  he  accepting  a  new  patent  in 
i.  Jac.  I.  without  reciting  the  former  patents,  and  not  any  non 
ob  tantes  therein,  it  is  clearly  void  )  as  it  was  agreed  in  Harris  v. 
(•)Moor,4T5.  iUlttgs{a)t  that  if  leilee  for  years  of  the  queen  take  a  newlcafc 
3.  Lwn.  242.     for  years  of  the  fame  thing,  without  recital  of  tlie  former  leafe,  it 
».Roli.Rep.7o.  jg  n^^rciy  ^  void  leafe,  and  no  furrendcr  of  the  former  Icafe:  and 
Cro.^EHi!  231.  ^^  is  ftronger  in  this  cafe  ;  for  the  grant  of  an  office  cannot  be  fur- 
rendered  by  the  taking  of  a  I'econd  grant,  for  tlicrc  is  not  any  rcvo 
-cation  thereof. 
Poft.  259.  SECONDLY,  It  was  agreed  by  all  the  Juftices  and  Barons,  diat 

tlic  patent  of  ^.  Jac.  i.  reciting  the  patent  of  i.  Tir.  i.  as  a  good 
grant,  which  is  void,  and  no  non  dbjiante  therem,  this  grant  is 
merely  void. 
M«or,449.  Thirdly,  The  principal  qucftion  was.  Whether  the  daufes  of 

mn  obftante  in  the  patent  oii^.Jac*  i .  makes  it  good  ?  (forotherwife, 
without  a  non  obftante^  it  was  agreed  by  them  all  that  it  was  void), 
becaufe  it  recites  the  two  patents  which  are  void,  and  omits  tlie  re- 
cital of  the  two  patents  which  arc  good,  and  makes  the  habendum 
after  the  death  or  determination  of  the  laid  patentees  which  arc 
void:  fo  the  king  is  deceived  in  his  grant,  and  miiinformed  ;  and. 
Whether  the  non  objtuntc  doth  help  it  r  was  the  prnicipal  queftion. 

Hyde,  Chief  Juftli^  held  clearly,  as  to  that  point,  that  the»i« 
obftante  helps  it  and  makes  it  a  good  patent,  becaufe  the  king  rc- 
linquiftieth  tlie  advantage  oi  non-recital  ov  falfe  recital^  and  intends 
to  grant  it  by  whatfoevtr  means  the  fame  Ihail  become  void. 

•4«Co.  35.  b.        Jones  icemed  to  doubt  thereof,  and  would  not  deliver  any  opi' 
nion  herein. 

But  Richardson,  Chufjuftice  of  the  common  pl^s,  Huttok,' 
Harvey,  and  Dawport,  Juftices  of  the  common  pleas.  Den- 
ham,  Trevor,  and  VtRNON,  Barons  of  the  exchequer,  Whit- 
lock,  and  Myself,  Juftices  of  the  king*s  bench,  conceived,  that 
this  patent  of  14.  Jac,  i.  is  merely  void  by  reafon  of  tliofe  roif- 
recitals,  which  are  not  properly  mif-rccitals  or  falle  recitals,  but 
rather  falfe  informations  or  fuggcftions  whereby  the  king  was  dc- 
Bob,  lajQ.  ceived ;  for  by  intendment  the  king  conceived  thole  grants  were 
good  which  arc  void,  and  granted  thole  offices  after  the  determi- 
nation of  the  faid  grants,  vet  alio  quocunquc  mod^j,  ^c. ;  fo  tlie  king 
is  deceived,  and  the  non  obftante  Ihall  not  aid  fuch  falfc  informations 
and  falfe  fuggellions.  6.  Co.  55.  Chandois  Cafe.  3.  EU^.  Dyr^  I9> 
Blague's  Caje.  But  there  was  not  any  certificate  made  of  thclo 
Juoges'  opinions,  becaufe  the  parties  compounded. 

CUst  IX* 


On  an  extom 
municato  eapi 


The  King  and  Codringron  againjl  Rodman. 

ITXCOMMUNICATO  CAPIENDO  upon  a  ftntence  in  /*• 
.  delegates  for  cofts  in  caftigationc  mornm.     The   lentencc  being 

um^roi^Tx,  before  the  21.  Jac.  i.  divers  capias'  with  proclamations  and  pt- 
UtJtvtflfiifcmvii  to  chancery  docs  not  (hew  that  the  wdl  ilTued  f»r  one  of  the  oraTes  nemioaed  in  5.  l^ 
•»  13.  the  party  ihall  be  di/charsrd« 

naltics 
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Jialtics  ifludd,  according  to  the  5.  Eliz.  c,  23.    The  defendant,  T«iKiKetnd 
being  now  taken,  pleaded,  as  to  all  the  penalties  and  forfeitures,    ^'^^"vJ*" 
tliat  it  is  not  for  any  of  the  caufcs  within  the  ftatute,  therefore  as     Rodmak- 
tothcm  he  ought  to  be  difcharged.— And  fo  it  was  held  by  all  , 
THE  Court.  ,  •'TmaV'  . 

2.  Inft.  66i.       Lord  Raym.  619.  l^t;.      Sera*  43.  76.  946^  1076.      Salk.  zi^,      3.  Com.  Dig.  291. 

As  to  the  excommunicato  capiendo^  he  pleaded,   that  the  faid  of-  if  ^  contempe 
fence  and  contempt  for  which  the  excommunication  was  awarded,  of  \ht  fpiritual 
was  before *2 1.  Jac.  i.  and  pleads  the  general  pardon  of  2i»  Jac.  i.  court  be  par. 
indifchargc  thereof:  and  it  was  thereupon  demurred. — Gbrmyn,  ^•'*^»  *!**J*' 
for  tbeplainttff^  now  moved,  tjiat  this  cxcpmmumcation,  bemg  for  utberabydtr. 
cofts  taxed  ^r  the  party,  the  party  having  intereft  in  the  cods  charged, 
being  taxed  {a )  before  the  pardon,  the  general  pardon  (hall  not  take  («)  See  Hex  •. 
away  the  coils :  —which  was  agreed  by  the  Court  ;  for  a  private  Cbambcrlain, 
pcrlon  being  intercfted  in  them,  the  pardon  ihall  not  take  them  «•  Term  Rep, 
away.  '*^* 

Germyn  then  moved,  that  as  the  cofts  weife  not  taken  away,  itco/tx  be 
fono  more  is  the  excommunication,  which  is  the  means  to  en-  •warded  in  the 
force  tliem  to  be  paid  ;  and  it  is  as  an  execution  at  the  common  0>«ri""l  court, 
law,andlhallnotbedifchargcd.  4^o^r!^ 

GRiMSTeN,  for  the  defendant^   moved,  that  this  excommuni-  difchargeih* 
cation  before  the  pardon  is  but  for  a  contempt  to  the  court,  and  ^®^'' 
all  contempts  arc  difcharged,  as  contempts  in  chancery,   ftar- '^""*  ^' ^7* 
chamber,  and  other  courts,  are  difcbarged  bv  the  general  pardon,  s.c.joiiei,ii7. 
not  being  excepted  therein.     8.  Co.  69.  Trollop's  Cafe.  t.f^.b.  pl.19. 

And  ALL  THE  Court,  abfente  Hyde,  Chief  Jujiice^  conceived,  Plowd.  487. 
that  this  excommunication  is  difcharged  by  the  pardon ;  and  all  »»^^"'Ab. 
contempts  before  the  pardon  are  difcharged,  and  all  the  fentences  [7^^"  |°J'  ^^^ 
for  the  crime,  except  only  the  cofts,  for  the  payment  of  which  he  Parkti,  aSo. 
ought  to  have  new  procefs  ;  but  the  Court  would  advife  thereof.  4.  Bnfr.  1460. 
^Afterwards,  in  EqfterTcrm^  2*  ^^'  '•  being  moved  again,  and 
a  precedent  Ihewn  in  court,  of  Mickaelmas  Term^  a.  Car.  i.  Koll  64. 
where  it  was  adjudged  to  be  difcharged,  it  was  fo  adjudged  here 
iikewife. 

Smart  agalriji  Or.  Eafdale.  ^•^^^  »2. 

ACTION  FOR  WORDS:  «*  Thou  w^  perjured,  and  haft  "  Thou  ,*;«// 

^  •*  much  to  anfwer  for  it  before  God.'*  "  P^'^j"?*"  •• 

adiionable  j  and 

Exception  after  vcrdift  in  arreft  of  judgment,  For  that  it  is  not  if  aikdgcd  to 

that  he  fpake  it  />/  audita  complurimorum^  or  of  dny  one,  accordmg  ^^"^  ^^ 

to  the  uf..ai  form.  ^r^TT<^\TL 

ftntidy  ic  Hiali  be 

Secondly,  That  the  words,  **  Thou  waft  perjured,"  is  in  the  imendcd,  after 
umepafi{a)^  and  is  extenuated  by  ti:c  fubfcquent  words  ;  quafi  di-  vwd*^*'"**- 
cef€t,  although  not  anfwcrable  before  men,  yet  before  God.  Mtutomfturi* 

Sednon  allocatur  \  for  it  is  not  inrtrrial  how  long  fince  it  was  PoA.  317. 
Ijpoken  ;  the  fault  remains  ;  and  it  being  found  by  verdift  that  he  cro,  Elix.  41$. 
Ipake  them,  it  is  not  material  although  he  doth  not  fay  '«  auditu  Cro.  Jac.'39.  ' 
fkrlmorum^     Whereupon  it  was  adjudged  for  the  plaintiff,  »•  Uv.  193- 

[a)  See  the  Cafe  of  Coiilake  v,  Maphdurham,  1.  Term  Rep.  473.  ,*   ^  ^^    '•* 
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tiYAKny't  pl^s  fi^.  bci„g  averred  that  all  legacies  and  debts  are  fttbficd),  that 
.^"?  the  adminiftrator  Ihould  not  retain  them  to  his  own  ufc,  but  thai 
tliev  Ihopld  be  diftributed  amongft  the  friends  of  the  inteftate  i 
and  the  ordinary  will  ukc  fecurity,  that  if  debts  be  difcovcied  af- 
terwards, there  (hall  be  reftitwtion  of  tlie  goods  to  the  adminiftrator 
as  much  as  will  fatisfy. 
Ante,  64.  But  ALL  THE  Court  rcfolved,  that  a  prohibition  was  wcHerant- 

Sw^si  ^^^^'  becaufc  the  abfolute  intcreft  in  the  goods  is  in  the  awfroiiu- 
B.^37.  W.  (I'^a^or  J  and  the  adininiftration  being  committed,  tlie  ordinary  halli 
nothing  to  do,  and  he  cannot  now,  as  he  might  at  tlie  common  law, 
repeal  the  adminiftration  committed  at  his  pleafure;^  and  it  (hail 
not  be  left  to  his  difcretion  to  provide  rcllitution  for  debts  difco- 
vcred,  for  that  might  be  inconvenient.  Whereupon  a  prohibition 
(s)  Thit  Cafi;  ^yas  granted  '^a). 

1$  now  provided  for  by  the  ftarutc  of  eiitriburioni,  22.  &  23.  Cir.  1.  c.  10.  but  thU  ad  do«  not  ex- 
lend  to  a  ftm  covtrt  initftutc.'   Sec  li.e  zij.  Car.  i.  c.  3. 

pAii  5-  Pilchard  ^^ni»fi  Kingfton, 

A  declaration  in  A  SSUMPSIT.  Whcrcas  the  defendant,  having  communication 
''fom\Se^\  ^^'^^  ^'^^  plaintiff  for  the  marriage  of  one  Afargcry^  affirmed 

r^!marryVVnd  ^^^^  ^^^^  portio'n  wa«  fix  husidred  pounds ;  the  defendant,  in  con- 
inakeherfuch  ^deration  that  he  would  marry  the  faid  Margery^  and  aflume  that 
a  jointure,  fuch  land  fhould  he  qifurcd  to  her  for  her  jointure,  promifed  the 
thedefcndant  plaintiff  that  he  wouW  pay  to  him  one  hundred  pounds,  eifirmam 
ycwd  to'wmher-/^^^'^^  ^^  ^^*"^  ^^  ^^^^  portion  of  fix  hundred  pounds  ;  that  he,  at 
fortune  or  600U  ^^^  requeft  of  the  defendant,  efpoufed  the  faia  Margery^  and  docs 
need  not  (hew  not  fay  ]ie  had  a>fl\ired  fuqh  land  to  her  for  her  jointure;  and  that 
that  the  wife  the  defendant  had  not  paid  th^  hundred  pounds,  nee  firmam  facerct 
fcff^Tf  fo^"  ^®  '^""  ^'^^  ^*^^  portion  of  fix  huhdJ-ed  pounds, 
inuch  money...  The  defendant  pleaded  1*  nor^  affHmpfit  \'  which  was  found  for 
$cc»9.C.r.i.   the  plaintiff, 

-   *  Grimston  moved,  in  arreft  of  judgment,  that  the  dcchration 

was  not  good,  becaufc  the  plaintiff  hath  not  Ihewn  that  he  might 
not  have  the  laid  portion,  or  that  the  laid  Margery  had  not  fuch  a 
portion ;  for  it  may  be  the  faid  Margery  had  fuch  si  portion  in  her 
own  hands  or  in  good  debts,  and  the  defendant  did  not  promife/^ 
pay  but  to  make  good  the  portion,  which  is  performed  if  fhc  hath 
fuch  a  portion,  and  therefore  the  plaintiff  ought  to  Ihew  what  he 
wants  thereof.  And  fuch  allegation,  that  he  firmam  fticeret  for\ 
tiqnem^  is  Jiot  good.  ' 

Rill  ALL  THE  Co'jRT  hcld,  that  the  declaration  ws^s  goo4 
enough  ;  for  it  purfues  the  words  of  the  affumpfit  in  the  breach  al- 
jedgcd,  and  thefe  words  tantamount  that  he  would  warrant  that  he 
Ihould  haye  fuch  a  portion  with  his  wife.  And  he  pleads  ''  non 
V  aflumpftt^''  and  tliQ  jury  found  damages ;  which  intends  that  they 
ib)  Thi*  *o<f  ,  5^^^  damages  for  fo  rrtucli  as  was  wanting  according  to  their  cvi- 
nKntwisiLr:  dcncc.'     Whereupon  it  was  adjudged  for  the  plaintiff  (*)• 

\^a:ds  affirmed  in  tlic  rxchcquci- chamber  on  «  writ  of  en  or. -^2.  KoU.  Abr.  73S. 

Case  6.  .  Downs  (J^^xmfl  Wlnterfload, 

The  Aature  A  TTAINT.  P^o  of  the  juror§  was  i^eturned  by  the  naipc  of 
S.I.  Jae.  T.  t\  j^ifxa}?dcr  rrrhctt  ;  but  in  the  re-fummons^  which  was  in  na- 
e.  13.  which  "  . 

amen'*^  rt erne's  42f:tr  itrdht  ff"-  e»rof  in  m^fnaminjc  any  of  the  juro'-s,  &c.  does  not  extend  to  aineod 
«  ii,irt-kf  ;n  ?»•,  rkrtJtUn  tMmi,.  I'i.t.  03  — Cfo  j'*:.  28.  y  Co.  4*.  i.Cac.  Abr.53.  3 .  Bac. 4Jar» 27^. 

'    "        ^  turq 
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turc  of  a  diflrtngasy  it  was  Alcxandrui  Prefcotty  and  he  was  fwoni       Powvt 
by  that  name ;  and  the  verdift  oithe  petit  jury  was  affirmed  by  them.     „*^*'"-^^ 

It  v^as  moved  in  arreft  of  judgment,  that  this  was  tried  by  a       rx^oop. 
wrong  perfon,  and  therefore  the  verdift  ill,  and  not  aided  by  any 
ilatute. 

But  the  flieriff  and  the  faid  juror  being  examined  in  court,  it  Dougl.  114, 
appeared,  that  AUxander  P refect t  was  his  true  name,  and  that  be 
was  the  juror  intended  to  be  returned  and  truly  fwom,  and  that 
there  was  not  any  known  by  the  name  oiAlexandrus  Prefcott  in  the 
lame  town. 

The  queftion  was,  If  it  fhould  be  amended^  as  the  mifpridon  of 
theclerk,  by  the  21.  Jac.  i.  c.  13.  ? 

And  IT  WAS  CLJBARLY  RESOLVED,  that  It  is  not  to  be  aided  by 
the  21.  Jac.  I.  c,  13.  for  that  Ilatute  extends  only  to  thcjtmames 
of  the  jurors,  or  where  their  additions  are  millaken;  in  which  cafes 
if  by  examination  it  may  appear  that  he  is  the  faipe  perfon  in- 
tended to  be  returned,  the  ftatute  aids  that,  l)ut  not  where  et  ebrijlian 
name  is  miJiaJtfH, 

For  (laying  the  amendment,  the  counfel  relied  upon  tlie  czkof Gold^ 
welIv.I'arker{ei)fVfhcre  Palus  Chealk  wzs  vetMrncd  in  the  venirey  and 
the SfiringaswzsPauIus  Cheai,  which  was  his  true  name,  yet  it  can- 
not be  amended  ;  and  die  record  thereof,  which  was  in  Aftchaelmas 
Ttrm^  33,  tf  34.  Eiiz.  Roll  41^.  was  (hewn  in  court,  where  it  appears, 
tbt  for  this  caufe  the  verdiA  was  quafhed,  and  a  venire  facias  de 
WW  awarded. — But  note,  The  mifprifion  was  in  the  return  of 
&cvmre  facias^  which  was  theiirft  procefs  and  return  ;  but  here  in 
the  fecond,  which  ought  to  be  guided  by  the  former  procefs, 
^Wherefore  the  Court  doubted  thereof.    £t  adjournatur. 

(«)5.Co.4i, 

Memorandum.  CAti  7. 

'T^HE  eighteenth  of  November  1630,  in  this  Term,  John  Wal-  The  death  of 
TER,  knight^  tlie  Chief  Baron,  died  at  Scrjeants-Inny  being  a  ^"•^- ^■'^':- 
P^ofound  learned  man,   and  of  great  integrity  and  courage,  who '"|^*^J2 
oeing  Lord  Chief  Baron  by  patent,  i.  Car.  i.  quamdiufe  bene gef^  ^  Lufig^jlii 
/^iV,  being  in  tlie  king's  difpleafure,  and  commanded  that  he  fhould  rit^  would  not 
forbear  the  exercifing  of  his  judicial  place  in  court,  never  exer-  »^^*P>  ^pon  tht 
cifcdhis  place  in  court,  from  the  beginning  of  Michaelmas  Term^  ^fig*nommmnd^ 
5*  Car,  I.  until  this  day  ;  and  becaufe  he  had  that  office  qvamdiufe 
W  gtffaritj  he  would  not  leave  his  place,  nor  furrender  his  patent^ 
without  zfcire/acfes^  to  (hew  what  caufe  there  was  to  determine  his 
patent,  or  to  forfeit  it ;  fo  that  he  continued  Chief  Baron  until  the 
^ay  of  his  death.     But  it  appears  that  the  Judges  of  both  benches 
are  made  only  durante  bene  placito  regisy  fo  as  they  are  determinable  (<i)Seenow  12, 
at  the  kingV  pleafure  (a).  &  1 3.  v^'iU.  3.* 

and  !•  Geo.  3.  G.  23.    »•  Hawk.  P«  C.  4,  5. 

Aquila  Weeks*  Cafe.  casc  8. 

A  QUILA  WEEKS^  keeper  of  the  Gatehoufe,  was  fued  in  an  Karacofd  in  an 
^  aaion  on  the  cafe,  for  fuffering  J.  S.  to  efcape,  who  was  in  "f  *^  J^  ■" 
execution  upon  a  judgment  in  Trinity  Term,  2.  Car.  1 .    He  pleaded  ^Zn^\^'^ 
(^  jo<%iiient  !•  be  of  one  Term,  and  So  tlw  nifi  print  roll  it  be  entered  of  another  TenOy  a  vimht  di  wtft^t 
^t0i>e,«lilwg|bUicmifRciulw?sbjOfufpririon.    Palm,  373.  Godb.  318, 

94  not 
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A^vf^A  not  guilty  in  London ;  and  it  was  found  by  ni/iprlus :  and  bccaufc 
Wbsxi*Caik.  the  record  of  the  nifi  prius  nacntions  the  judgment  to  be  in  Trinity 
Omp.407.84t.  TVrw,  3.  0?r.  i.  which  was  amifprifion  of  the  record,  the  plaintiff 
I.  TermRcp.  was  nonfuited.  And  now  it  was  moved  by  GERMYK,yir  the  plain' 
tSa.  ilff^  that  by  rcafon  of  this   mifprifion  the  record  of  the  ni/l  priui  is 

».  Term  Rep.    j^qj  warranted  by  the  roll,  and  tlie  nonfuit  thereupon  being  null 
^^^*  the  fofiea  (hall  nqt  be  recorded  nor  entered  ;  for  tliere  is  no  war- 

rant tor  thjs  rccordof  «/^^r/«j.  Wherefore  it  was  prayed  that  % 
dJJrinj^as  de  novo  might  be  awarded  :  and  upon  the  fhewing  of  two 
precedents  in  tliis  court,  a  dtjhin^as  da  nvvo  was  awarded, 


Cabi  9* 


Crowle  agairift  Pawfon. 


If  amao  cove-  T>EBT  upon  an  obligation  conditioned,  That  whereas  the  do^ 
'^^  man  h^  \?  fendant  ftiould  marry  fqch  ^  widow,  who  was  poffeflcd  of  di- 

r^Tnoman^y    ^^^^  goods,  which  Were  her  firft  hufband's,  and  the  goods  of  bis 
ihail quietly  m.  children,  that  her  hufbiind  Oiould  not  meddle  with  them,  but  that 
joyaiihcrRoodj,  (he  and  her  children  might  enjoy  them  without  difturbance,  claim, 
ard  after  tbo     ^j^  interruption  of  the  defendant,  or  any  claiminc  by  him :  ' 
mainagefie  takes       ^,       ,.,  ..♦/-  r,  i 

the  floods  and         The  defendant  pleads  performance  of  the  covenants  and  agree* 
^4inins  them,  it  mcHts  generally. 

the  covenant.  ^^^^  plaintiff  afligns  for  breach,  That. the  faid  firft  hufband  was 
'  poffeflcd  of  fuch  Iheep  and  goods,  and  that  the  wife  had  them  be- 
viy.  ch.  c.^Cs'  ^®^^  marriage,  and  that  fuch  a  day  after  the  marriage  the  dcfen- 
i;rh  edit,  by*  '  dant,  hcr  now  huiband,  look  the  faid  goods  i^to  his  hands,  and 
Mr.  PoweL  them  detained,  and  yet  detains:  and  iil'ue  thereupon i  and  found 
Cowp.  ,25.        for  the  plaintiff. 

i.^Tcrm  Rep.        ^^^  moved  in  a r reft  of  judgment.  That  this   is  no  fufficient 
^7,.        '    *    breach,  for  he  dcth  not  fhcw  that  the  hufband  made  any  afl  or 
dilUirbance ;  for  by  the  intermarriage  the  goods  are  in  the  hui- 
band ;  and  it  is  not  (hewn  that  he  difturbed  the  wife  to  enjoy  them, 
HvDE  and  Jones,  ^///rArs  weic  of  that  opinion. 
But  Justice  Whitlock  and   Myseif  conceived  otherwife, 
and  that  the  breach  is  well  afligno^;  for  by  the  allegation  that  lie 
^,  tooic  the  faid  goods  in  to  his  hands  and  detained  them,  is  fuppoled, 

if  not  5^  forcible  yet  at  leall,  a  taking  and  detaining  of  them  from 
t!)e  wife.  And  iflue  being  joined,  and  found  for  the  plaintiff,  tlic 
ijourt  intends  not  but  that  it  was  an  unjuft  i option  SLi\d  detention 
contrary  to  the  agreement :  and  afterwards  Hyue,  wi//^^//  opinione^ 
upon  the  reading  of  the  boqks,  was  oftiie  fame  opinion,  \V  here- 
upon, abfaue ]ot{Ks^  it  was  adjudged  lor  the  plaintiff. 

Case  ip.  King  ^g^lilft   (liordc. 

M^ary  Term,  5.  Car,  I.  Molljg^. 
Ifiwpyholdcr  37JECTMENTofalcafeofiW^P/7j^^//'s.  Upon  a  fpecial  ver- 
•^r  »  fhc"ioTd  ;  ^  ^^^  ^'^^  P*f«  ^^^»  ^'^"''^'  Knowls,  cqpvholder  for  lify  lurrenders, 
generally,  who  j'^  confideratiqu  of  twenty  ppunds,  to  the  ufe  of  one  Dorothy  Wbyftr 
^nts  it  foriifr,  ler.  The  iofd  ?.cceRts  the  1  urrender,  and  grants  it  to  Dorothy  Jf by  ft- 
and  after  admif-  i^r  for  her  life,  who  was  admitted  accordingly,  and  dies.  Lettice 
fi«  th^furw!  ^^^^^^  ^^'"S  ^*^^^»  claiming  It  as  her  forcper  cftate,  lets  it  to  the 
derorcannot^U  vlcfendant,  and  t1ie  lord  euters,  and  let^  tp  the  plaintiff, 
admitted  aghin  to  the  tfUtc,  hut  t^e  i^rd  fbaU  have  it*  Std  atiitr  a  copyholder  i»  fif.  Jones,  ii9r 
^. Roll. Ab. 504.  ».  Roll.  Abr.  462.  Fopham.  39.  Scd  i(fdt  Mb.  Ten.  ijj.  157.  Cro,  Elii.  j6f. 
AAi.  5S».     ^>.  Cop..  !•«,  109.     Ld*Rajm.  44.  '  .*.....      ..     .  . 


Mklmelmas  Term,  (.  Car.  i.    In  B«  R.  20| 

WHisTtBR,  ybr  the  defendant^  argued,  that  when  a  copyholder        Kik« 
fir  life  furrenders  to  the  ufc  of  another,  who  is  admitted,  the  firft       n^ 
copyholder  hathfir^apofGhility  or  remainder  of  an  eftate,  that  if 
he  lurvivc  him  to  who£b  ufe  the  furrender  is  made,  that  he  Ihall  «•  SaJk.  i%%, 
have  it  again^     But  he  agreed,  tliat  if  a  copyholder  for  life  furrcn-  !*  JJ^*  *®^ 
dcr  hiseilate,  to  the  intent  that  the  lord  ihould  grant  it  to  whom-   '  Atk. H/ 
foever  he  pleafed,  then  his  eflate  was  drowned,  but  not  here  :  and  2.  Com.  Dig* 
for  that  he  relied  upon  the  book  9.  Elt%.  Dyer^  264.  ^oa  ^ 

But  ALL  THE  Court  conceived  Ihc  may  not  have  it  aeain,  but  nou  (*)/' 
that  her  eftatc  is  merely  determined  by  the  lurrendcr,and  that  there 
is  no  diflferencc  as  to  that  purpofe,  to  furrender  all  her  cftate  to  the 
afcof  one,  and  to  furrender  generally;  and  the  book  of  9.  EUz. 
l>yer^  264,.  doth  not  warrant  fuch  a  difference.     For  if  a  tenant  for  i.  Twin  Rep. 
life  furrender  to  the  ufc  of  another,  and  the  lord  grants  it,  he  is  ^^' 
fncrcJv  in  by  the  lordy  and  not  by  the  copyholder'  who  furrendered ;  **  ^•™  ^^ 
but  it  a  copyholder  in  fee  furrender  to  tlie  ufe  of  another  for  life  '^  ' 
who  is  admitted,  he  is  in  quajlhy  the  copy  holdet*,  and  by  his  death 
the  copyholder  Ihall  have  it  again,  but  not  here.     Whereupon  it 
was  adjudged  for  the  plaintiff. 

Note,  This  judgment  was  impeached  by  a  writ  of  error,  and 
the  matter  in  law  amgned  for  error.  And  by  all  the  Justices 
of  the  common  pleas  ahd  Barons  of  tlie  excnequer,  the  judgment 
was  afErtpcd. 

The  Lord  SavilPs  Cafe.  cam  ji, 

CIR  THOMAS  8AVILL  was  fued  in  the  common  pleas  in  if  judgment 
^  trelpafs  of  affault,  battery,  and  wounding;  and  found  for  the  ^  obuined 
plaintitt,  and  damages  aflcffed  to  three  thoufand  pounds ;  and  judg-  J|jJ/^^  \^^ 
mcnt  being  tliere  for  the  plaintiff,  error  was  brought  and  affigned :  ©f "fliuit,  and 
but  upon  examination  ofthe  record,  there  was  no  material  error  ;  he  becomes « 
whereupon  judgment  was  affirmed  by  the  rule  ofthe  Court.    But  v^*  ^uitn^ 
before  entry  of  thp  judgment  Sir  Th$mas  Savill  procured  a  writ  out  S2f*ff***""** 
ofthe  chancery,  direfted  to  the  Juftices  ofthe  king's  bench,  etqui-^        *  "* ' 
kfcunpte  intereffed^  wherein  he  Ihews  to  the  Court,  that  Sir  John  Vjco^^i. 
Sav'rll  his  father  wjts  created  baron  for  his  life,  and  after  the  barony  ,i.  Co.  96. 
was  limited  to  the  faid  Sir  Thomas  Savilij  being  his  youngeft  fon,  s.BLRep.yfS. 
and  10  the  heirs  males  of  his  body ;  and  the  writ  recites,  that  he  is  a  Stnoge,  743. 
pc^^  of  the  parliament;  and  therefore  the  writ  commands,  that  no  fj^^'*' 
other  procefs  (hall  be  awarded   againft  him  but  what  (hall  be  14^2!''"'"'*' 
awarded  againft  a  peer  of  the  r^alm.  Do\igiat,  45. 

Banks  moved,  that  this  writ  (hould  be  recorded,  and  offered  a 

Elea  compri(ing  fuch  matter,  that  after  the  laft  continuance,  and 
rfore  this  Term,  Sir  John  Savill^  the  father  of  Sir  Thomas  Savill^ 
was  created  baron  for  his  life,  and  that  after  his  death  the  faid  Sir 
^bimas^Savil/j  who  was  his  younger  fon,  (hould  be  a  baron :  and 
the  plea  ihews,  that  Sir  Thomas  Savill^  Lord  Savill,  died  in  Sep* 
timber  laft,  which  was  before  O^abis  Muhaelis  j  and  that  the  feid 
Sir  Thomas  Savill  mentioned  in  the  patent,  and  the  faid  Sir  Thomas 
fat^i/y  mentioned  in  the  record,  efi  una  et  eadem  perJona\  and  con- 
dudes  his  plea,  and  prays,  that  no  procefs  of  execution  might  be 
awarded  againft  him  but  what  ought  to  be  againft  a  peer  of  the 

'  "  realm : 
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'^*  e^^^'**''*  ^^^^  •  ^^^  *^  ^^'^  ^^^  ^^^  '^^  courtj^bcing  the  iiune  which  is  in 
C4u«  yy^^  RsGisT£R  (a) ;  which  is,  where  oae  is  fued  in  the  common 
pleas  in  a  perfonsd  aflion,  and  procefs  of  outlawnr,  a  writ  i^  fent 
out  of  the  chancery,  reciting,  that  he  is  a  peer  ot  die  realm,  and 
appoints,  that  no  other  procefs  iball  be  awarded  againft  him  than 
fuch  as  fliall  be  againft  a  peer. 

The  Court  appointed  the  writ  to  be  recorded  $  but  for  the  plea, 
becaufe  there  never  was  fuch  a  precedent,  and  that  lie  is  not  de- 
fendant in  the  a£tion,  as  it  is  in  the  faid  cafe  in  th£  Register  ; 
for  he  is  plaintiff  in  the  writ  of  error,  and  hath  no  day  to  plead ^ 
the  plea  was  reje6ted  ;  and  the  judgment  being  affirmed,  tl>e^ 
"Wpuld  advife  what  execution  fhould  be. 

{«}  Folio  1S7.  and  Nature  Brevium,  147,  c. 


Hilary 


Hilary  Term,  *^^ 

6.  Gar.  i.    In  the  King's  Bencbt 
^/>  Nicholas  Hyde,  Knt.  Chief  Jujlice. 
Sir  William 
Sir  James 
Sir  George 

Sir  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General^ 


liam  Jones,  Knt.      1 

es  Whitlock.  Knt.   i  "juiicet. 

rge  Croke,  Knt^      J 


Drake  againft  Munday.  Caib  i« 

DEBT  by  the  plaintiff  as  executor  to  one  Drake.    Upon  naperftmco. 
demurrer  the  cafe  was,  By  articles  indented  betwixt  tlic  "^^^  ^^ 
teftator  ^d  the  defendant,  |t  was  "  covenanted,  granted,  tnotiw"ftuU 
*'  and  agreed,  and  tl]e  teilator  cpvenants,  grants,  and  agrees  ^\ih  hav^andimj^ 
"  the  defendant,  that  Jie  ftia}l  have  and  ptjoy  fuch  a  houfe  and  lands  ^"«h  »  hoofc  for 
"for  fix  years,  and  ^at  the  teftatof  will  fufficiently  repair  the  *^f'"j!2^ 
"  houfe.  Et  in  confideratione  pntmljjirufn,  it  is  covenanted,  granted,  aptw  tt>w  • 
•*  and  agreed  betwixtthefaid  parties,  and  the  defendant  covenants,  rum  annually, 
*'  grants,  and  agrees  for  him,  bis  heirs,  execiitors,  and  afligns,  to  it  amoumi  to 
**  pay  to  the  tclUtor,  his  heirs,  executors,  and  afligns,  an  annual  ^  ''^/'  ^»*  • 
"  rent  of  ninety  pounds  during  the  faid  fix  years,  at  the  Feaft  of'^^^^^"^^ 
"  Annunciation  and  St.  AftchaelJ*^    Upon  this  the  defendant  entered, 
and  tlic  teftator  died  ;  and  for  ninety  pounds  arrcar  for  one  year  i°"*^'  *^'' 
after  his  death  the  executor  brings  the  aftion,  and  declares  upon  92^  1^.^430!* 
all  this  matter.     And  thereupon  the  defendant  demurs,  500.  459. 

Henden,  Serjeant^  for  the  plaintiffs  argued,  that  this  is  merely  in  "^^J«HV  • 
covenant,  and  (hall  not  enure  as  a  rent  by  way  of  refervation ;  and  co.Vt.  47/^* 
iHt  bea  covenant,  it  is  due  to  the  executor  ;  and  if  it  be  a  referva-  Moor,  861.* 
tion,  it  follows  the  reverfion,  and  goes  to  the  heir,  and  not  to  the  Noy,  14, 
txecutor :  and  he  moved,  that  fo  it  appeals  to  be  the  intent  of  the  ^»J">*f»  «ot. 
parties,  that  it  fhould  be  only  as  a  covenant,  and  as  a  fum  in  grofs,  ![^J|j^^* 
othcrwife  the  words  of  the  covenant  were  idle ;  and  he  relied  upon  4'  Browi^.^a  j, 
the  \o,Eliz.  Dyer^  272.  5.  b.     And  the  rather  it  is  a  covenant,  for  R©ii.  Rep.' 397. 
thatrfl/fW  pramiffotum  be  covenants,  which  refers  to  more  than  the  Wood'sConvey, 

covenant,  to  enjoy  the  lands,  &c.  t^?/  ^ 

r    ^  '  ^    ^  Glib,  Gov.  %%» 

But  ALL  THE  Court  conceived,  that  it  is  merely  a  rent,  and  1. Mod.  80. 
pnfucs  the  reverfion,  and  (hall  go  to  the  heir  ;  for  as  the  words  of  ^*»«P«  Touch, 
the  covenant  and  grant,  that  "  hefhall^»/oy  the  land  for  fix  years,"  *7°^  ^^ 
amount  to  a  Icafe,  and  Ihall  bind  the  heir,  fo  the  words  of  the  co«  j]  (^,  Dig!** 
Ycnant  and  grant  of  the  leflce,  that  **  he  fliall  pay  fuch  a  rent  an-  148. 
S'  nually,"  amount  to  a  refervation ;  and  the  rather,  becaufc  he  co-  Dougl  27. 
vcnants' and  grants  to  pay  to  him  and  his  heirs  [a).    Whereupon  "•Term  Kcp.i 
rule  was  given,  that  judgment  Ihould  be  entered  for  the  defendant ;  ^f  jcnw  Rep. 
tt  quid  querens  nihil  capiat  per  billam^  unlefs  caufe  were  (hewn  to  the  73  j. 
contrary  ;  and  afterwards  being  moved  again,  it  was  adjudged  ac- 
cordingly. 

(a)  Viit  Browning  v.  Reeilon,  Ptowd.    the  i.Edw.  6.  and  Brook*^A^jr.  '/lMfei»** 
1)1.  Kbe  Year*Books  11.  Hen.  7.  pi.  36.    pi.  a  u 
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Caie  2.  Beamond  againft  Long. 

If  BAioK  and  Y  TPOy  demurrer  the  cafe  was,  Hufband  and  wife,  thcwife,  being 
"rtwwraiid  the  admin iftnUrix  to  her  former  ha(band,  brings  debt  upona  bond 

/mtf^c  before  of  two  hundred  pounds  due  to  the  inteftatc,  and  had  judgment  to 
execution,  the  recover  the  debt,  their  damages  and  cofts.  The  wife  afterwards 
Barok  (hail  not  djes,  and  a  ye^  and  a  day  being  patled,  the  hnlband  brings  zfcirc 
w'i/v^^it"*''  fr^^**^  to  have  execution.  Whereupon  it  was  demurred 
foi  a  debt  due  -  And  AtL  THE  CovRT,  except  Hyde,  (X/j^yw/JiVf ,  who doubtcd 
to  ifie /<«<,  and  thereof,  conceived,  that  xYth  fcire  facw  lies  not  for  the  hulband, 
2^V*  '*"'''*  bccaufe,  being  a  debt  demanded  by  the  wife  as  adminiftratrix,  it  is 
Pto«l.*227.  4H-  ^^  autre* droit  ;  and  although  they  recover,  yet  (he  dying  before 
a  Keb  668  execution,  the  duty  remains  to  him  who  takes  new  adminiftration 
J.  Sid.  t9. 337.  ^  i^  i^igi^t  of  the  inteftate  :  and  ahhough  the  huiband  is  party  to 
6.  Mod.  X79.'  the  judgment,  yet  he  hath  no  property  in  the  debt;  and  he  who 
5.Mod,jg6.i9o.  ought  to  have  {ht  fire  facias  y  muft  luvc  privity  and  property  to 
6.  Mod,  179.  j^^yg  ^Yit  debt,  otherwilc  it  is  a  vain  fuit  [a).  But  if  hufband  and 
Cerih.^f  l/.*^'  ^^^  bring  an  aftion  of  debt,  for  debt  due  to  the  wife,  and  recover, 
».  Ld.  Ray.  the  Wife  dics,  the  hulband  may  bring  Tifcire  facias  to  execute  this 
1050,  judgment ;  for  the  debt  being  recovered,  the  hufband  after  the 

*•  ^^^^  **"^-  death  of  the  wife  Ihall  have  it,  but  not  in  the  principal  cafe.  Rsfi- 
i^ujl.  537.       duumpoftea,page  227.  458.  464. 

{a)  By  17.  Car.  «.  c.  8.  adminiltrator    c.  3.  the  huAiand  ^zfem  ttmrt  IhtU  htTe 
it  bonU  non  vas$  foe  a  fclre /m<Ui  upon  a    adminiAracion. 
judgment  i«  mutrt  drmt,'^By  19.  Car.  2. 

Caii  3.  Stroud  againft  Holkins. 

The  fug<eiVion  DROHIBITION  upon  fhe  2.EJW.6.  c.  13.  Becaufe  he  foes 
ordained  by  A  jfor  tithes  of  heath  and  h?irren  ground  witliin  feven  years  after 
*•  ^7f '^'Ij*  tlie  improvement.  The  defendant  pleads  the  50.  Eelw.  3.  c.  4.  and 
i!*?r/w"murk  be  ^^^^  *^  another  time  a  prohibition  was  granted,  and  confultation 
proved  by  wit.  thereupon,  therefore  he  Ih^H  not  now  have  another  prohibition, 
neflc*  where  it  It  was  (hewn  that  the  confultation  was  not  upon  tlie  fubftancc  of 
h  matter  of  faftj  ^jj^  prohibition,  butbecaufc  he  did  not  prove  by  two  witnelle&the 
/i«te«ward^  fisgteilion  within  the  fix  months.  And  it  was  thereupqn  dc- 
for  that  dcfefv,   ^lurred. 

another ^rp^iAi.  Yue  fji^st  quESTiON  was.  Whether  by  thcftatutcthe  fugn 
rantcdr'^  geftion  ought  to  be  proved  by  witneflcs  ?-^And  it  was  resolved, 
that  it  ought,  l>ecaufe  it  is  a  mere  matter  in  faft ;  and  the  fuggcf- 
lo^ntt  ^icu  ^'^^  ought  to  be  proved  by  the  intention  of  the  Aatute,  as  well  as  I 
ytlv.'i02.ii9.  prefcription  r/e  modo  decimandiy  or  a  difcharge  of  tithes,  or  any  other 

3.  Show.  92.      luch  fuggcftion. 

Saik  *  *4^  Secondly,  It  was  refolved^  that  the  confultation  being  granted 

i/iiirt.  662.  for  not  proving  the  fuggeftion  by  two  witneiles,  according  to  the 

Cro  El  2  73^.  2.  Edtu,  6.  c.  13.  and  not  upon  tlie  fubftancc  of  the  fuggeftion  for 

Moor,  917.  vvant  of  its  verity,  or  for  the  infi^fficiency  thereof,  it  is  not  withiu 

advent.  47.  ^j^^  ^^  £j^^  ^  c.^\  for  that  is  intended  where  confultation  is 

HTb/aVe  granted  upon  the  fubftance  of  the  fuggeftion   being  proved  to  be 

4  Co.11.  Dif.  infufficient  in  verdift  or  nonfuit  after  evidence,  and  not  where  it 

51c  5rS  is  granted  for  tbp  infufficiency  of  the  form  of  the.fuggcftion,  orin 

4.  K-c.  Ahr.  the  proceeding  thereupon.     Wherefore   it  was  adjudged  for  the 
ttwn*^^24.'  plaintiff;  efpccially  as  this  cafe  is,  for  that  it  is  a  collateral  caufe 

*  **    '       out  of  rhefuggeftiorr,  and  no  qaufc  of  conjfuluition  aHlie  time  of 
th%  ftatute  made, 
.        .  .  Sir 
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SirWiUiam  Court ney^^tf/w/?  Sir  Richard  Greenville,  Knight,     ^^i*  4. 

pRROR  to  rertrfe  a  judgment  in  Ac  common  picas  in  debr.  inrfchtonbon^, 
^^  The  plaintiff  dccbred.  That  the  defendant,  18  May,  4.  Car.  i.  '^  2^^!^^^^^ 
acknowledged  himielf  bound  to  the  faid  Sir  Richard  GrecnviiU  in^aiw^CiTaidfcd 
two  handrai  and  eighty  poundtj  foherulum  upon  requeft,  et  profert  aftor  oy*r  by  a 
kc  in  curia  fcriptum  prgedi&um  quod  debitmn  pradi^um  informiprtt*  !>*«*•*  f^fii* 
fiffatfJfatMTy  cujusdat.  tji  eifdtm  die  et  amo.  ^liSiA  Ibr  dL- 

The  defendant  demands  oyer  conditioms  faipti  ohligatorii pra^  pMnriflr. 
itHi't  which  being  read,  he  pleads  payment.  ^Port-  »8«.  3^3* 

And  ifloe  was  joined  tliereupoii ;  and  judgment  given  for  the'xs.£^w.4.pi,  . 
plaintiff.  S./fw.y.pi.;,. 

The  error  affigned  was,  Becaufe  he  doth  not  declare  accordingt '.'co.' *5^*ji^ 
to  theufual  conrfe,  ^uid  per  fcriptum  oHigatcrium  conceffi^y  nor  any  8.  Co.  13  3.  b. 
writing  mentioned  m  the  former  part  of  the  declaration  :  fo  it  3-  ^ev.  234. 
doth  not  appear  to  the  Court  that  there  was  any  writiiig  oWi-.  ^'^®' ^^'*-737. 
gatory ;  and  thatbeiog  faulty  in  fubftance,  no  plea  or  verdi2l  may  l^'  1^67**^* 
makcitgood.  6.  Mod.  306- 

But  hi^h  THE  Court  were  of  opinion,  becaufe  he  ffiewed  the  ^*^;f^^^'    . 
writit^,  wherebjr  he  demands  the  debt,  and  the  defendant  by  his  V^^'^'^iJ^* 
pica  ihews  diat  it  is  an  obligation  with  a  condition,  and  imie  is  ^'^.  244. 
taken  tfaeirapon,  and  found  for  the  plaintiff,  that  the  declaration 
is  good  enough  ;  at  Icaft  it  appears- to  the  Court,  that  the  plaintiff 
hath  a  juft  debt,  and  good  caufe  to  recover.     Wherefore  the  judg- 
ment is  good,  and-  was  affirmed. 

Gray  againft  Fielder.  Cas»  5. 

T\EBT  on  abondaiBgned  by  commiffioners  of  bankrupts,  andlod«irton«4wfi** 
doth  not  (hew  the  obligation ;  wherefore  it  was  demurred. —  affirmed  by  com- 
But  becaufe  he  comes  in  by  aft  in  law,  and  hath  no  means  to  ob*  ^^^^T^t*  ^ 
tain  the  obligation,  rr  was  adjitdoed  to  be  good  enou^,  witli-yiriifil^jiv^ 
oatihewing  it  in  court ;  a$  tenant  by  ilatute  -merchant,  or  tenant  ce/fary. 
in  dower,  ihall  h^ve  advantage  of  a  rent-chaxge  without  lhewing^<'A-44<« 
the  deed.  *  5.  Co.  75. 

10.C0.94.    Cro.Jac.  109.  317.  CaLic.»25.    3.  WUf.  3.    Doagl.4»  note(0.  x.  Term  Reo.  149. 
And  ree  x6.  fc  17.  Car.  2.  c.  t.  and  4.  k  5.  Ann.c.  t6.    Pof).  441. 

The  Cafe  of  Sir  Miles  Hobert  and  William  Strowd,  Ffq.       Casi  6. 

THE  ATTORNEY-GENERAL  exhibited  two  feveral  infor-  Ev^  place      ^ 

mations,  tb«rone  againft  If^illiam  Strwd,  Efy.^hc  other  againft  ^wher«a  pcrfon 
Sir  Afilis  Hoken,  hmghi.    The  charge  againft  both  of  them  tlierein  I^Vi^e^yts  a^ 
was  for  feveral  efcapes  out  of  the  prifon  of  the  Gatehoufe.   They  pHfon ;  but  i*  a 
both  pleaded  not  guilty,  and  their  cafes  appeared  xp  be  as  foKpeifon  becom- 

lowetil :  mitcrd  CO  a  par« 

ticular  placCy 
The  faid  If^lliam  Stroud  and  Sir  Miles  Robert  were,  bv  the  king's  and  inftcad  of 
command,  committed  to  prifon  for  mifdcmcanor  allcdged  againft  con«iiemc«i 
them  in  their  carriage  in  the  houfe  of  commons  at  the  laft  parlia-  ^Ics'ii'iJg^  L 

Bttj  be  indlfbd  for  the  mifdemeanottrialthoyjhhs  had  the  gaoler' spcrrniilion.  Vo(\,2SX,  Ante,  14.  i3»g 

ment. 
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SiK  Mttfci     tncnt.    Afterwards^  in  Trinity  Term^  6.  Car.  i.  both  of  them  Winj 
Ho«m»T  and   j^y  ordcrof  this  court,  and  by  a  warrant  from  the  attorney-geivrral; 
StkovMcase.  ^^  ^  removed  to  the  Gatehoufe,  the  warden  of  the  MarJhalJM 
*  (where  they  were  before  imptifoncd)  fent  the  faifl  ^Itma/ to  tlitf 
iJ^Ab.8o8.  keeper  of  the  Gatehoufe,  who  received  him  into,  his  houfe,  lately 
V^C^^l,     built,  and  adjoining  to  the  prifon  of  the  Gatehoufe,  but  being  no 
Moor»i57.299.  part  thereof :  after  whicl\  receipt  the  fame  night  he  licenfed  the 
s.  Mod.  X  x6.     laid  Stroud  to  go  with  his  keeper  to  his  chamber  in  Grafs-Inn^  and 
*H  *  ♦J^p  ^  there  to  refide.     Sir  AftUs  Hobert  was  alfo  by  the  faid  warden  of 
ts    ilo  »oiV  *®  Marjhalfta  delivered  to  the  keeper  of  the  Gatehoufe  ;  bat  being 
a.CMn.  bis,.*  fick  and  abiding  at  his  chamber  in  FUet-Jireet^  he  could  not  be  re- 
>79.  184.        moved  to  the  prifon  of  the  Gatehoufe>  but  there  continued  with 
his  keeper  alfo.    Afterwards  the  iicknefs  increafingin  Lond^Uy  they 
(with  tlic  licence  of  the  keeper  of  the  Gatehoufe,  as  it  was  proved) 
retired  with  their  under-keepcrs  to  their  feveral   houfes  in  the 
•country  for  the  fpace  of  fix  weeks,  until  Michaelmas  Term  ihea 
next  following,  when,  by  dircftion  of  the  faid  keeper,  they  returned 
to  his  houfe.    But  in  ail  that  fpace  it  could  not  be  proved  that 
they  ever  were  in  any  part  of  the  old  prifon  of  tlic  Gatehoufe, 
but  in  the  new  building  thereto  adjoining,  unlefs  when  they  ones 
withdrew  themfelves  to  a  clofe-ftqol  which  was  placed  near  to  the 
parlour,  a^d  was  part  of  the  old  prifon  of  the  Gatehoufe.    This 
^  evidence  was  given  to  both  the  faid  juries,  and  both  of  tliem  re- 

turned their  verdids  feverally,  that  they  were  110/ j'lriV/y  according  to 
the  informations  exhibited  againft  them. 

And  in  this  cafe  it  was  debated  at  the  bar  and^b^nch,  Whether 
by  this  their  receipt  and  continuance  in  the  new  houfe  only,  it 
maybe  faid  that  they  ever  had  been  imprifoned? 

And  THE  Judges  held,  that  their  voluntary  retii^cmcnt  to  the 

H^  x^  clofe-ftool  made  them  to  be  prifoners.  They  refolved,  that  in  thi:; 

and  all  other  cafes,  although  a  prifoner  departs  from  prifon  with 

his  keeper's  licence,  yet  it  is  an  offence  as  well  punifhable  in  the 

Erifoner  as  in  the  keeper.  And  Calthrop  made  this  difference 
etwixt  breach  of  prifon  and  efcape  :  the  iirftis  againfl  the  gaoler's 
will,  the  other  is  witli  his  confent,  but  in  both  the  prifoner  is  pu- 
nifhable :  wUereunto  the  whole  Court  agreed. 

Thecoart  of  Ii*  ^As  ALSO  RESOLVED,  that  the  prifon  of  the  king's  bench 
king's  bench  is  not  any  loca(  prifon  confined  only  to  one  place,  and  that  every 
may,  by  rule  of  place  wherc  any  perfon  is  reftrained  of  his  liberty  is  a  prifon  ;  as  if 
^"Aro?of  the  ®"?  ^^  fanftuary  and  depart  thence,  he  Ihall  be  laid  to  break 

Court  to  be  in  pnfon. 
any  p«rt  of  En- 
gland.      Poft.  4i6.->i,  Roll.  Abr.  'Iio.       Strange,  67s.  817.  843.       See  17.  Gt^  2.    c«  i;« 
\Qt  tlie  prefcoi  bo«i>4jRkt  «f  tbt  ruki  bf  Che  king**  b«ph  prifon,  ftt  3.  Tflrm  Rep.  583,  584* 


Eaftcr 


Eafter  Teriru 

y.  Car.  I.    In  the  King's  Bench* 

Sir  Nicholas  Hyde,  Knt.  Chief  Juftice. 
Sir  William  Jones,  Knt.  "] 

Sir  James  Whitlock,  Knt.  KW^ces. 

Sir  George  Croke,  Knt.  J 

Sir  Robert  Heath,  Knt.  jittorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


Memorandum.  ^^^^ 

IN  this  Term  Sir  George  Vernon,  one  of  the  Barons  of  the  Mr.Biron  Vw 
exchequer,  was  made  Puifne  Juftict  of  the  common  pleas,  in  nonimdepKi/iiff 
place    of    Sir  Humphrey   Davenport,   who  was- made  Judge  or  com- 
Chief  Baron  of  the  exchequer  in  Hilary  Term  laft  paft;  and  James  ^  P'«f«5  «^ 
Weston,  of  the  Inner  Temple,  was,  by  writ  returnable  menfa  Pafchit,  ^I:^J^^^^ 

made  a  Serjeant,  he  appearing  m  chancery  quarto  die  poji  of  the  re-  chief  Baron 

turn,  being  Thurfday ;  and  the  Monday  following,  before  all  the  Mr.  Serjeant 
Jufticcs  of  the  king's  bench  and  common  pleas  and  Barons  of  the  Wellon  called^ 
achcquer  (none  being  abfent) ,  aflcmbled  at  Serjeants-Inn^  in  Fleet- 
Jircet,  performed  the  lolcmnity,  reciting  his  count,  and  his  robes 
irere  there  put  on  ;  and  he  made  his  feaft  in  Serjeanti-lnn  for  the 
Juflicesand  Serjeants  and  the  king's  learned  Counfel,  and  gave  rings, 
according  to  the  ufual  manner,  afterward,  with  this  infcription, 
"  Servus  Regi^ferviens  Legi\^  and  within  two  days  was  made  one 
pf  the  barons  of  the  exchequer. 

Flowers*  Cafe.  Ca%^^. 

A  CTION  UPON  THE  CASE.    Whereas  fhe  was  a  midwife,  Ana^Hooiifs 

^^  and  had  ufed  that  art  for  divers  years,  and  bv  that  means  gained  'or  fay'ng  o^<» 

much  maintenance  for  herfelf  and  familv ;    that  the  defendant,  jj'j|«^iA.'*"|any 

having  communication  of  her  and  her profeflion,  Ipake  thefe  words  <»  fJi^h^  wan» 

oftheplaintiiF,  **  Many  have  periflicd  for  her  want  of  (kill.*' — And  "  of  ikju/* 

after  verdift,  being  moved  in  arreft  of  judgment,  that  thefe  words  Hetley,  71, 

were  not  aAionablc,  it  was  adjudged  for  the  plaintiiF,  for  fhe  hath  Cro.  Jac.  504. 

a  profitable  gain  by  that  function  j  and  therefore  thofc  words  may  ^-  »^y- 14««>. 

k«  prejudicial.  ^Z^'^'^t 

^    *  I,  Term  Rep. 

no. 

Helier  agalnji  Hundred  de  Benhurft.  Cass  3. 

Eafter  Term,  6.  Car.  i.     Roll  233,    Berki. 
A  CTION  upon  the  ftatute  of  fVintony  13.  Edw,  l.    ft.  2.    ch.  r.  The  examma-. 
for  that  he  was  robbed  of  feventy  pounds,  and  made  hue  and  *^n  ,"?<>"  ^^^ 
Cy,  and  amends  was  not  made,  nor  any  of  the  robbers  taken  :  and  "^"i/^  ^^  ^^l 
counts  upon  the  ftatute  of  Winton,  and  that  he  took  his  oath  before  *n'cafjaf  hue 
ttd  cry,  nay  beuken  by  a  joilice  r/'che  county,  chouf^h  he  is  not  in  the  county  at  the  time  of  takinf; 
it«fortcif  ainni^ritf/ aa.     Jones,  239.     t.  KolJ.  Abr.  53S.     Lecn.  322*     S;d.  xoy.    Bull.  K. P.  1 36. 
I.  Com.  Di^  477.    Doug/.  465, 

John. 
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Hii.T«ft        John  Saunders^  juftice  of  the  peace  within  the  faid  county  of  Brijj 
againft       j^i^j  ini^biting  within  tlie  hundrcsd,  within  twenty  days  before  his 
Bekii^mt"   writ  brought  that  he  was  robbed,  anddid  not  know  any  of  thcpar- 
ties,  according  to  the  27.  Eliz.c.  13, 

Upon  not  guilty  pleaded,  a  fpecial  verdiA  was  found  or  for  the 
plaintiff  according  to  the  declaration ;  and  further,  that  ^*  he  took 
*^  his  oath  before  the  faid  J&hn  Saundtrs^  juftice  of  tlie  peace  of  the 
<<  faid  county,  ^d  inhabiting  in  tlie  faid  hundred,  af  his  chamber 
**  in  the  Middle  Temple^  Ltmdm  :'*  and  fo  concludes',  if  upon  all 
the  matter  the  Court  (houid  adjudge  for  the  plaintiiF,  ,they-find  for 
the  plaintiff;  and  if,  &c.  for  the  defendant. 

The  main  queilion  wa»,  Whether  this  examination  and  oatli 
was  isktw  fecundumformam  ftatuti  ^ 

This  matter  being  argued  at  the  bar,  it  was  alledged  by  the  dc' 

fendant's  counfel,  that  a  juftice  of  peace  hath  only  his  jurifdi£lion 

within  the  county  where  he  is  a  juftice  of  the  peace,  and  may  not 

elfewhere  cxercife  his  jurifdiftion ;  and  thfe  examination  is  as 

juftice  of  the  peace  of  the  cocnty  where  die  fame  feft  was  done. 

The  27.  Elix.  c  18.  appoints  the  oath  and  examination  to  betaken 

{a)  «.Hiiwk.   by  juftices  of  the  county  inhabiting  in  Or  near  the'  hundred  (a)\ 

^iitePc"?    ^^^ ^^^^  ^^  ^^^^ -^^^  ^^  ^^^^ county  is  coram  non  judice :  and  for 

a!  Hale  P.c.  o!  *^^*^  purpofc  were  cited  1 3.  Edw.  4.  pL  9.  and  Phwd.  32.  Plat's  Caftj 

*  that  a  juftice  of  j)cace  cannot  exercife  his  jurifdi£lion  out  of  hii 

county,  to  commit  any  felon. 

The  Court  will      g^t  LiTTLETON  and  Grimston,  for  the  plaintiff,  moved,  that 

^h^^al^u^  this  verdift  findhig,  that  he  took  the  examination  according  to  the 

touod  bJT  r     form  of  the  ftatutt,  and  fo  a  general  verdift  at  the  iirft,  the  finding, 

jary,  although    after  this  fpccial  matter,  is  not  to  purpofe ;  as  the  cafe  of  Sir  Row 

*  they  firftfind  a  land  ffcywardy  Jfflmpjtt,  the  jury  find  a  general  verdift  according 

f^liT^^  Ae  ^°  ^^  ^'^^^*  ^^^  a  fpecial  matter  againft  it,  the  laft  is  void.— But 

iffue.  ^^^  ^*    *  '^^^  Court  took  not  any  regard  to  this  reafon ;  for  the  matter  in 

Ant^  76.         law  being  found,  the  Court  mall  adjudge  according  to  it. 

Hob^  53.   Cro.  Eliz,  459. 4S1  •    Cro.  J2c.  55.    Dyer,  i  z  5. 370.    ».  Roll.  Ab.  695.     1 .  Term  Rep.  i4r. 

2.  Term  Rep.  666. 

A  jofticeof  thr     SEcoNDLy,  Tlicy  moved  for  the  matter,  that  the  examination 

Srercife  811^/1*.  ^^  ^^^^  taken  in  London ;  for  the  ftatute  doth  not  appoint  that  it 

rifJiOhn  or  do  Aall  be  taken  /«  tlic  county,  but  by  a  juftice  of  the  peace  of  the 

vayjkMdaJaJ^   county  inhabiting  in  or  near  the  hundred)  &c.  and  that  within 

oac  of  the  bo-    twenty  days  before  the  writ  brought,  becaufe  he  will  by  intend- 

foi^hfeiTto^f  °^^"^  "^  "*^^  careful  in  the  examining,  he  being  partaker  of  the 

a^inttd.     '  burtlien>  if  it  ihould  be  recovered  againft  the  hundred  ;  and  be  is 

DakoD,  c.  14.    to  examine  as  well  concerning  the  robberv,  as  whether  he  knows 

r.  Hale,  $Si«     any  of  the  perfons  who  robbed  him.    Ana  they  faid,  that  of  tbefe 

matters,  in  whatfoever  place  he  be,  he  may  take  cogni;^anc^and 

examination  ;  and  that  they  had  feen  a  report,  8.  Jac.  u  tliat  a 

juftice  of  peace  taking  a  recognizance  out  of  the  county,  it  wai 

good  enough :  for  which,  &c. 

And*  it  being  moved  ^in,  all  the  Justicbs  agreed,  that  he 
h  faid  to  be  a  juftice  of  peace  inhabiting  in  the  hundred,  whefc 
bis  wife,  family,  and  himfelf,  are  nfuMy  commorant^  although  iu  the 
Term  time  he  be  at  London. 

But  HiDE,  Chief  Ju/liceyznd  WUiTLOCK^  conceived  at  firft,  that 

the  examinations  cannot  be  taken  out  of  thecounty,  becaufe  it  is  oat 

(«}  See  f.  Geo.  1.  c.  7.  f.  iji.  of 
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ofhlsjurifdiftion  where  he  is  juftice  of  peace»  for  theirjnnfdiflion      HstitK 
is  private ;  but  jufticcs  of  the  king's  bench  may  take  fuch  exami-  HuKTrEo  or 
nations  orexcrcife  jurifdiftion  in  any  place,  for  their  authority -is    b*nhur*t.- 
general:  and  Compared  it  to  the  Cafe  where  two  juftices  of  peace,      u    k      r 
upon  the  18.  £//%.  c.  4.  fet  down  an  order  for  the  keeping  of  a  f\J^^  '  ^'   ' 
baihrd,  it  cannot  be  done  by  them  out  of  the  county  ;  alfo  by  3  Bac.  Abr. 
the  5.  Eiiz.  c.  4.-  of  Labourers,  orders  of  jufticcs  of  peace  ought  to  294 
be  by  them  which  are  inhabitants  in  the  county,  and  when  they  3-  'A^crm  Rep.  . 
be  in  the  county,  and  not  to  be  made  by  them  out  of  the  fame :  ^^^  ^^' 
and  tliercfore  becaufe  it  was  taken  out  ot  the  county,  they  held  it 
was  ilL 

But  Jones  and  Myself  conceived,  that  this  examination  and  Batajufticcof 
oath,  although  found  to  be  taken  in  Londofty  lie  being  a  juftice  of  t^®!**"  may  ^ 
peace  of  the  faid  county,  and  inhabiting  in  the  hundred,  is  a  per-  '*'***  *"?* 
fon  whom  the  ftatute  appoints  and  authorifeth  to  take  examina-  oui"of  Vis  boi. 
tions;  and  that  being  taken  by  him  who  by  intendment  will  have  rough  orcoumy 
ftrift  care  to  the  examination,  becaufe  himfelf  may  be  liable  to  reicting  to  an 
part  of  the  charge,  it  is  not  material  where  it  is  taken.     And  it  J^  ?®?*  *"  **» 
i«  not  any  aft  of  exercifing  jurifdiftion,  but  rather  adircftion  that  ^  oVju?^!  ** 
fuch  oath  and  examination  fliall  be  taken  before  fuch  a  perfon ;  diaion, .   *^ 
as  if  it  were  appointed  that  fuch  an  oath  fliall  be  taken  before  fomc 
knight  or  judge  inhabiting  within  the  hundred,  that  is  not  any  Calcfecotrs 
point  of  jurifdiftion,  but  a  defcription  of  the  perfon  before  whom  ^*^^*»  ^5^* 
the  examination  fliall  be  taken,  and  which  may  be  as  well  taken  \  ^^^  ^^' 
in  any  other  place  as  in  the  county ;  and  therefore  it  was  faid,  Doug"  791. 
that  there  is  difference  where  a  juftice  of  peace  dothvan  aft  to  com- 
pel another  to  perform,  as  to  imprifon  any  for  non-performance, 
or  to  command  one  for  any  offence  to  be  imprifoned  ;  fuch  afts 
cannot  be  done  in  any  place  but  where  his  jurifdiftion  extends; 
but  it  is  an  ufual  courfe  for  juftices  of  peace  to  take  informations 
^gainft  offenders  in  any  place  out  of  the  county,  to  prove  ofFence^s   ' 
in  the  county  where  they  are  committed  ;.  and  fometimes  they  take' 
recognizance  to  profecute,  and  fuch  recognizances  taken  out  of 
the  county  by  voluntary  afllent  of  the  parties  bind  well  enough, 
and  are  ufual  ;  but  they  cannot  compel  any  out  of  the  county  to 
enter  into  a  recognizance,  for  they  cannot  ufe  coercive  power  out 
ofthe  county.     Whereupon  the  Court  would  advife. 

Afterwards  this  Cafe  being  propounded  at  the  table  in  Serjeanis- 
Inn  to  THE  Chief  Baron,  and  to  Baron  Denh  am,  Baron  TREr 
voR,  Baron  Weston,  and  to  Justice  Harvey,  and  /  pro.- 
poundingit  to  Justice  Hutton,  they  all,  after  advice,  agreed, 
that  this  examination  taken  in  London  by  a  juftice  of  peace  of  the 
county  inhabiting  in  the  hundred,  though  at  that  time  he  were 
oat  ot  the  county,  was  good  enough  ;  and  Justice  Whitloci^ 
afterwards  agreed  thereto,  becaufe  it  was  not  an  aft  of  jurifdiftion, 
but  only  matter  of  examination  to  enable  the  plaintiff  to  his  a(i- 
tion.  W^hereupon  afterwards,  by  the  aflcnt  of  Hyde,  Chief  Ju/' 
(ice,  judgment  was  given  for  the  plaintiff. 

In  the  47.  Jf.  pi.  n,  juftices  of  aflife  take  verdifts  in  other 
counties,  i.  Hen.  6.  pi.  3.  diftrefs  may  be  driven  into  another  county, 
*cc.  And  in  the  27.  £liz.  in  the  common  pleas,  in  the  Cafe  of 
Charren  v,  Barnes^  a  bifhop  of  Ireland,  being  in  England,  com- 
mitted adminiftration  ofthe  goods  of  one  who  died  intcftatc  within 
|iis  dioccfc  in  Inland^  and  adjudged  good^ 

PRO.  CAR.  ^  Flower 
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Caii  4.  Flower  againft  Elgan 

An  ««^«M  fM-  A  UPTTA  QUERELA.  Upon  dcniurrcr  the  Cafe  was :  One 
rtla  jits  ag4inil  •**'  rccovcrs  in  debt,  and  takes  execution  bv  elegit^  whereupon 
J  puint'flr  en  ^hg  defendant's  lands  were  extended^  and  after  afligned  over,  and  fo 
jud'oMnt^'ai*  Conveyed  from  one  to  another  into  feveral  hands  ;  and  afterwards 
though  he  has  ^hc  plaintiff  in  the  aftion  releafed  all  fuch  judjgment  and  exccu- 
taken  execution  tions  ;  and  now  the  defendant  brings  an  audita  t^ucrela :  and  all 
i>y  tiigit'znd    this  matter  was  (hewn  in  the  writ. 

afligncd  it  over. 

Thereupon  it  was  demurred,  Becaufe  the  writ  is  brought  againft 
^RoiiTbioJ;  *^  ^^  plaintiff,  who  did  recover,  where  he  had  difmiffcd  him- 
^Rrii!Ab.4oa.  ^1^  ^^  ^^^  ^^^  intereft  of  ihe  extent^  and  it  ought  to  have  been 
1,  Vera,  50.     brought  againft  the  ajjignce  of  tlie  extent. 

But,  notwithftanding,  the  Court  adjudged,  that  the  audita 
querela  was  well  brought ;  for  he  being  party  to  the  judgment,  hij 
rdeafe  bath  difcharged  the  judgment. 

^^,^  i.  Fawkcner  agahji  Bellingham. 

jfMte^  Page  80. 

Thellatott  TERROR  to  reverfe  a  judgment  in  the  common  pleaK,  was  ar« 
f.E<fw.6.e.  14,  •*-*  gucd  divers  times  at  the  bar ;  and  now  this  Term  at  tlie  bench, 
which  gives  all  the  error  ailigned  in  point  bf  law. 

Ac.  which  '  All  the  Juftices,  viz.  Hyde,  Tones,  Whitlock,  and  My- 
within  five  SELF)  argued  in  one  day,  and  delivered  our  opinions  in  order, 
yearf  had  been  that  this  judgment  is  erroneous,  and  ought  to  be  reverfcd  ;  for  we 
^^Ij^l^^  .  *'l  conceived,  it  was  the  fame  rent  as  before,  and  not  a  new  rent 
*w»anc"©?**"'  begun  by  the  ftatute,  but  changed  by  operation  of  law  from  a  rent 
priefts,  to  the  fervico  to  a  rent  feck  ;  nor  is  it  a  new  rent  given  by  the  ftatute, 
king,  makes  becaufe  it  doth  not  appoint  any  certainty  of  rent,  but  refers,  tliat 
tio  aiteiation  in  f^ch  a  rent  as  the  lords  thereof  had  before,  they  yet  fhall  have, 

fhenaturaof       r     t.  •  ^-.ri'/i.^  1        ^ 

•idrtitfs,  and  "*^**  "^  quantity,  fuch  m  eftate. 

$hey  are  there-  Jo^ips  fftid,  that  if  hc  had  recovered  this  rent  before  the  ftatute 

wiTwrth^^li!*'  '"  anaffife,  and  after  the  ftatute  had  been  diffeifed  again,  he  should 

mitation  of**  ^^^^  ^^^  ^  rc-di(icifin,  which  ihews  that  it  is  the  fame  rent. 

31.  f/M.8.  Ce»,  FfA  S,  C,  ante.  So.  Hstl.  26.  36.  44.  Jones,  153.  Co.  Liu  26S.  Moor,  31. 
*. Roll.  ^o.    8.  Co.  64.  h,     3,  Lev,  n.     i.  Vern.  I95. 

The  ftatute  of  And  JONEs  and  Hvn^  conceived,  if  rent  be  given  by  the  fta- 

liniitations  may  tytc,  and  no  liipitation  of  a  diftrefs  tlierein,  it  is  a  rent' feck,  and 

mv^'^lV'^  there  cannot  be  a  diftrefs  for  that  rent :  but  here  it  is  agreed  on 

mTfo^icc  *  every  part,  that  to  this  rent  there  belongs  a  diftrefs ;  and  the  rcafon 

created  hy  is,becaufe  a  diftrcfs  belonged  to  this  rent  before,  fo  being  changed 

Avutc.  the  diftrefs  belongs  to  it.    And  it  is  exprefsly  within  the  letter  and 

Ante,  81.  intent  of  the  ftatute,  thsit  no  avowry  Ihall  be  made  for  rent  unlcfs 

Jonet,  253.  there  hath  been  feifin  thereof  within  forty  years  ;  and  it  doth  not 

•:  ^^  ^^  ajppcar  but  that  this  rent  might  be  loft,  for  want  of  feifin,  before 

ul^^i  li  ^  ^^^'*  ^'  ^'  '^' '  ^^^  ^  ^^^  3^'  ^^"*  ^'  ^  ^'  ^^^  ^^  claim  ic 

'^  '     tjniefs  he  hath  had  feifin  within  forty  years,  fo  the  i.Edw.b. 

jc.  14.  doth  not  alter  it,  qor  give  more  liberty  thereto  than  it  had 

b^jforc  ;  and  therefore,  if  it  fliall  be  faid  to  be  rent  created  by  the 

•fl^tutc,  it  pwgbt  to  appear  by  tj^t  ft^t^t^  what  the  r^nt  is  in  fpccial 

wbi^ 
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#Wchis  created  by  the  ftatute;  but  that  doth  not  appear,  and   FAWKiuifc 

tlicrcforc  it  is  the  fame  rent  which  was  before,  of  which  the  be-  g^^^""'^ 
ginning  is  not  known,  whereof  feifin  ought  to  have  been  within    "*-'***'"^'*- 
lorty  years. 

Jones  thereupon  put  this  cafe:    Lord  and  tenant  by  rents  and  The 31.  Hin.  t, 
Icrviccs ;  if  the  tenant  by  licence  at  this  day  make  a  feoffment  by  ^^^\^^f^^' 
indenture,  to  hold  of  him  by  the  fame  fervices  as  he  holds  over;  b«  pii^ed*|[, 
in  avowry  for  this  rent,  there  ought  to  be  feifin  within  forty  years,  an  avowry  fof 
for  it  is  not  a  rent  of  certainty  newly  created,  but  refers  to  the  «  rent  und«r 
ancient  tenure,  which  ought  to  be  ihewn  and  feifin  proved  j  but  "^^""^'.^ 
if  he  create  a  rent  certain,  it  is  othcrwife.   And  there  is  difference,  ^  the^ame 
as  all  tlie  Juflices  held,  where  the  faving  is  of  all  the  rents,  for  fervices  at  chf 
that  nihil  certi  implicate  and  where  it  is  a  faving  of  a  particular  rent  tenant  holds* 
to  certain  perfons ;  and  it  would  be  a  great  mifchief  if  there  (hould  ^^  c,^.  pj. 
be  fuch  an  expofition,  that  rents  generally  iaved  by  the  flatutes  528. 
ihould  be  out  of  the  flatute  of  limitation  i    wherefore  they  all  Moor,  31. 
concluded  upon  the  point  in  law,  that  this  plea,  that  he  was  not 
icife4  witl)in  forty  years,  &c,  was  good,  and  the  judgment  given 
for  the  defendant,  erroneous. 

But  Whitlock  and  Hyde  conceived,  that  the  avowry  is  ill,  whertUcaa* 
bccaufe  it  is  la'd  that  ultimus  pnjbyter  was  feifed  of  the  land  holden  not  ^  alWgfd 
jure  prefhyteratus^  whereas  none  can  be  feifed  in  jure  del  priejihood^  rfii*'"?"  ''/* 
which  is  his  office,  but  injure  cantariit  only.     And  to  that  point  Ufgrai^'li 
the  other  Joilices  ipake  not ;  but  upon  the  point  in  law  they  all  ought  to  be 
agreed,  that  the  judgment  Ihould  be  reverfed.  >r«  cantan^ 

Ante,  80.— 2.  Lev.  6$.    j.VcnUztif    Plow.  jo^. 


P  a  Jrfaitjr 
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Sir  Nicholas  Hyde,  Knt,  Chief  Jujiice. 

Sir  William  Jones,  Knt.  1 

Sir  James  Whidotk,  Knt.  I  Juftices. 

Sir  George  Croke,  Knt.  J 

Sir  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


i^u,.  Ward  againjl  Uncorn. 

An  award  that  J  ^EBT  for  ftvcnty-two  pounds.  Whereas  the  plaintiff  and 
the  parties  Oiail  I  ^  defendant,  29.  Dtc,  6.  Car.  i.  fubmitted  to  an  award  of  all 
execute  mutual  J— -^  aftions,  fuits,  and  demands  betwixt  them,  to  be  arbitrated 

Sion*  nlit"  ^y  7-  ^'  ^*^  7'  ^'  ^^  ^^^^  ^^^^y  ^^^^  ^^^'^  ^^^^^  ^y  ^"^cn^'^  ^• 

and^'demands  ^^^^  ^^  ^'  Januqry  next  following  ;  and  (hews,  that  they,  upon 
bpt'ore  foclt  '  the  |.  J/i;;.  by  indenture  made  their  award  upon  the  premifes,  and 
«  day,  is  good,  thereby  awarded  72L  to  be  paid  by  (he  defendant  to  the  plaiiitiff, 
-s^L^JWr?  *"^  ^^^^^  ^^^'^  ^^  ^'^^*^  before  thp  12!  January  following  (hould 
the  date  of  ow'  ")^k^  ^  relcafe  from  one  to  another  of  all  aftions,  fijits,  and  dc- 
fufwimon}  for  wands,  before  the  28.  December  laft  paft ;  that  for  not  paying  tliis 
ft  (hall  not  be  72I.  the  pli^intiff  brings  this  aftion.  The  defendant  pleads  ml 
inceiided  th«t     Jiebct  \  and  found  for  the  plaintiff. 

any  ntMf  cop-  , 

trovcrfy  arofe  Germyn  niovcd  in  ar reft  of  judgment,  that  this  arbitrament 

pn  the  inw-  \%  void,  becanfe  they  did  not  determine  all  controvcrfies  to  the 

'venjng  day.  ^jp^g  ^f  ^j^^  fubmiliion  ;  for  they  appoint  a  releafc  to  be  made  of 

s.ttolUAbr.  24.  all  actions  and  demands  until  the  28.  December  \  fo  the  28.  Di- 

Cro,  jac.  525.  cemher  is  one  day  before,  and  there  might  divers  caufps  of  aAion 

'^ro  ii     g  arifc^ftcr  the  28.  December  \  and  the  arbitrament  made  the  5.  Jtf- 

85S.     '    ^^"  nuary  recites,  that  aftions  and  controverfies  were  then  depending: 

a.  Mod.  217.  wherefore  this  arbitrament  was  void,  and  the  plaintiff  ought  not 

|.  Lev.  58.  to  have  judgment. 

0.  Mod.  34,  ^  ... 

3.  Saik.  75.  W tMTrir,LD,  e  contra :  for  they  recite,  u\  their  award,  that  they 

1 .  Com.  Dij.  rn^de  thci  r  arbitrament  /^e  et  fupcr  prirmijjis ;  fo  it  (hall  not  be  intended 
•38<'  that  any  new  caule  of  aflion  arofe  upon  the  faid  28.  December^  un: 

I.  ac.  Abr.  j^j-g  it  be  I'pccinlly  fhcwn.  And  when  they  fay  they  paadc  an 
JC)'dQnA;&-ards,  award  de  et  Juper  pr^mijfti^  it  (hall  be  intended  that  they  made  an 
ji^.  jcnd  of  all  things  fubniitred  unto  them  (and  which  were  notified 

unto  them),  unlcfs  the  contrary  be  fpccially  fliewn.  And  this  re- 
Jeafe  ft)aU  difcharge  all  matters,  although  they  were  depending  in 
fuit  the  29.  Decemhcr^  being  the  day  of  lubniiffion,  thtiy  arifing  for 
caufcs  before  :  and  for  that  he  relied  i^pon  Bafpole^s  Cafe^  8.  Co.  97. 
gnd  cited  thp  C^ie  of  Barnes  v.  Greenway{d)^  where  a  fuhmiflion 
in:^dc  tlie  4.  December  pf-al I  matters  ar}d  controverfies  betwixt  them, 
and  the  award  was  qf  60I.  to  be  paid  in  fatisfa£^ion  of  all  caufcs 
ij.id  matters  until  tiic  3.  JPecember^  and  fo  excludes  ope  day  before 

(4)  Cro.  EJiz.  83S. 
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the  fubmiffion,  and  for  this  caufe  excqption  taken  and  yet  ad*      Waio 
judged  good  ;  for  it  fliall  be  intended  a  final  determination  of  all       «^«»V> 
aufcs,  and  there  Ihall  not  be  fuppofed  that  any  ciufe  did  newly        »«^«*w« 
arifc  the  3.  Dicember^  unlefs  it  be  fpecially  fhewn :  fo  here,  &c. 
for  which,  &c. 

All  the  Court  was  of  this  opinion  ;  for  when  he  faith  they  Cro.  jac.  57s. 
made  an  award  de  et  fuper  pnemij/is^  and  it  doth  not  appear  to  the  "''*'•'?*'• 
Court  by  any  fpccial  (hewing  that  there  is  any  caufe  newly  arifen  g^^^^'  jg^*- ^"' 
upon  the  faid  a8.  December y  the  Court  will  not  conceive  any ; 
therefore  the  award  is  well  made,  efpecially  when  he  takes  iffue, 
thatw/Ztfrn  tale  feccrmt  arbttriuniy  or  ntldebety  which  is  all  one  as 
this  cafe  is.     Whereupon  a  rule  was  given,  that  judgment  ihould 
be  entered  for  the  plaintiff,  unlefs  caufe  (hewn,  &c* 

Flower  cgainfi  Baldwin.  CAitt« 
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t 

TRESPASS-   Upon  a  fpecial  verdift  the  cafe  was  :  One  bargains  ^  barjalrt  ind 
■*■   and  fcUs  by  indenture  on  the  8.  July  20.  'Jac.  i.    The  deed  is  f«]e,  when  in- 
acknowledged  the  10.  July  before  a  maftcr  in  chancery.     The  roiitd  wiihm 
9.  O^ober  following  the  bargainor  fuffers  a  judgment  in  tlie  Com-  '**•  ^*  nr>nth$^ 
mon  pleas.     The  18.  O^ober  the  indenture  is  inrollcd  {a)  in  chan    J^*|^  ^^^^ 
eery.    Iffue  was  joined,  viz.  Whether  the  bargainor  was  feifed  decdfowto 
in  fee  at  tlie  time  of  this  judgment }  avoid  incum- 

Littleton,  for  the  plaintiffs  argued,  that  the  indenture  being  ftmngertj/r^l 
inroUed  (hall  have  relation  to  the  time  of  the  fealing  and  delivery  f«<er«,  if  it 
thereof,  and  make  the  bargainee  feifed  ab  initio^  and  then  the  bar-  ?"*'  ^^^^  * 
gainor  was  not  feifed  at  the  time  of  the  judgment ;  and  for  that  he  f^'^b"^!^"^* 
relied  upon  8.  Edw.  6.  Bro.  '*  Inrollment  de  Faits"  9.  where  two  bargainor  befort 
joint-tenants,  tlie  one  bargains  and  fells  by  indenture,  the  other  it  it  inroiied  > 
dies  before  inrollment,  and  the  inrollment   is  within  the  fix  ^'*^  po^-  s^9* 
months,  the  moiety  only  ihall  pafs,  for  the  deed  intended  to  pafs  «•  inft.  674. 
but  the  moiety.    And  Co.  Lit.  147.  b.  If,  a;fter  the  bargain  and  ^g'^***  **7- 
laic,  the  bargainor  and  bargainee  join  in  a  grant  of  a  rent  charge,  ^^'  V  ^ 
and  the  deed  is  inroUed  within  fix  months  (A),  it  is  the  grant  of  Moor,  77/*' 
the  baigainee,  and  confirmation  of  the  baminor.    And  if  bargain  t.  Coa.  Dif. 
and  fale  be  of  a  manor  and  an  advowlon  appnendant,  and  the  54'* 
church  become  void  before  the  inrollment,  the  inrollmcht  being  3^ com.  Dlf, 
within  the  fix  months,  the  bargainee  Ihall  have  the  benefit  of  this  *  ^' 
prefentation,  and  of  all  arrears  of  rents  incurred  before  the  in-  (I) a  lna.6y^ 
roUment,  it  being  within  the  fix  months*     So  if  a  bargainee  hath  6*  Co.  6a, 
t  wife  and  dies,  and  afterward  tlie  deed  is  inroljed,  the  wife  ihall  j^^-  *♦•• 
have  dower,  as  it  was  refolved  for  the  wife  of  Baron  Frevill  \  and  s/j^'/^J^ 
in  the  Cafe  of  Gawen  v.  Stacy  (c)  it  wa^  .adjudged,  that  if  the  bar-  6.  Mod',  leo. 
gaince  gnuit  a  rent  out  of  the  land  before  inrollment^  and  after-  p^    ^ 
wards  it  is  inrolled>  the  grant  is  good.  ^  ^ 

Charles  Jones,  for  the  defendant^  argued,  that  until  inroll-  424.  ' 

ment,  the  poileifion  and  freehold  continues  in  the  bargainor,  and 
nothing  devefts  out  of  him  ;  for  the  ftatute  27.  Hen.  8.  c.  16.  it  ^^^'  **4- 
e)(prefs,  that  nothing  ihall  pafs  until  inrollment,  fo  that  until  the 
iilVollinent  he  remained  feifed ;  then  the  inrollment  not  being 

(•)  Fii$  27.  Heru  8.  r.  16.   aiul  ^.  Car.  i*  c.  j. 
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FtowEK  xh^  i^.OSfober^  and  the  judgment  being  the  {^.OSoher^  and  ttie 
Ial o^w.  ^^^^  '>«"}gi  Whether  he  were  fcifcd  in  fee  the  nmth  of  Oclt^hei  ? 
upon  this  fpecial  vcrdift  the  ifluc  is  fonad  for  the  defendant: 
which  is  the  reafon,  in  Hind's  Cafe  (a)^  that  if  a  batigainor  make  a 
feoffment  or  levy  a' fine  before  the  inrollment  to  the  bargainee  him- 
felf,  and  afterward  the  deed  is  inroUed,  the  bargainee  is  in  by  the 
fine  or  feoffment ;  but  the  ittroUment  fhaU  Itake  away  all  incum* 
brances  made  by  the  bargainor  himfelf  'to  a  flranger,  that  they 
iliall  not  prejudice  the  bargainee,  for  the  inrollment  hatli  relation 
to  take  away  all  incumbrances. 

All  the  Court  agreed,  that  the  inrollment  of  the  deed  within 
the  fix  months  relates  to  the  fealing  of  the  deed,  and  makes  die 
bargainee  in,  to  avoid  all  incumbrances  made  to  flrangers  after  the 
fealing.  * 

fioft.  16$.  But  Jokes,  Juftlce^  conceived,  that  in  rei  veritaie  the  bargainor 

diall  be  faid  to  be  feifed-  always  until  the  inrollment,  and  notliing 
pafs  to  the  bargainee  until  the  inrollment ;  for  it  is  fo  exprcfsly 

»k  I»ft.  674.  appointed  by  the  flatute  ;  and  it  is  quafi  conditio  pracedens^  and  until 
it  be  performed  nothing  veils  in  the  bargainee.  And  hetited  tlic 
Cafe  of  Bellin^iham  v.  yfi/opy(b)  that  if  a  bargainee  before  inrollment 

Ante,  100.  bargain  the  land  to  any  other,  and  after  the  iirft  deed  is  inroHed, 
and  afterward  the  fecond  bargain  and  fale,  and  botli  of  them  within 
the  fix  months,  the  fecond  bargain  and  fale  is  void,  becaufe  thew 
was  nothing  in  him  at  the  time  of  thebargain  and  fale.  And  there- 
fore He  and  Hyde,  Chief  Juftice^  inclined  (as  this  Cafe  was,  ai^j| 
the  iflue  joined  and  found;  for  tlie  defendant. 

But  /was  of  opinion,  that  when  the  inrollment  is  within  tht 
(ix  months,  he  is  in  ab  initio^  and  the  fee  vefts  in  the  bargainee  at 
initio;  for  the  flatute  of  27.  i/irif.  8.  c.  16.  executes  the  pofleffion 
to  the  ufe  ;  but  that  is  flopped  until  the  deed  be  inroUed  within 
the  fix  months,  and  wl>en  the  deed  is  inrolled  it  vefts  in  himtfi 
initio^  and  the  pofTeflion  is  expefiant  to  the  ufe  at  the  time  of  the 
lealing  of  theoeed  ;  and  until  the  deed  inrolled  the  baminee  bath 
ele&ion  whethtr  he  will  take  it  by  the  deed  or  not ;  which*  is  the 
reafon,  that  if  he  himfelf  in  the  interim  take  an  eftate  by  feoffment 
6H  Sandcrt  on  or  fine,  he  himfelf  deflroys  the  ufe,  and  takes  by  conveyance  at  the 
vfMindTruAi,  common  law  and  not  by  the  ufe  ;  but  when  he  himfelf  doth  no 
^^^*  aft  of  difturbance,  and  the  inrollment  is  within  the  fix  months, 

it  fhall  relate  to  the  date  of  the  deed ;  and  that  is  the  reafon  he 
(hall  have  all  rents  incurred  in  the  mean  time,  and  the  benefit  of 
prefentin^  to  churches  when  'tliey  fall,  and  Ihall  be  faid  feifed  ab 
initio ;  and  then  the  bargainee  is  feifed  the  faid  ninth  day  ofOffobcff 
being  the  day  of  tlie  judgment,  and  not  the  bargainor,  &c« 

Xus  Court,  thereupon,  would  further  advife, 

(•)  4*  Co.  7 1 /k  (1)  Cro.Jac,  |»^ 
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Atkcy  againft  Heard-  Cwf  3. 

^ROVER  AND  CONVERSION  of  goods  of  the  intcftate's.  in  trow  by  to 
^    The  time  of  the  convcrfion  being  fuppofed  after  the  admini-  admimftrator, 
jiratiDn  committed,  on  verdift  being  found  againft  riie  plaintiff,  ^l^^^^^^^ 
die  queftion  was,  Whether  the  plaintiff  ftiould  pay  cofts  ?— And  ^,.^^^  ^  ^ 
IT  WAS  RESOLVED,  that  this  aftion,  being  grounded  upon  the  ^/coiks^ 
ionverfion  in  his  own  time,  and  not  in  the  time  of  the  inteftate,  AiKe,29. 
was  as  his  own  proper  a£lion  ;  wherefore  he  fliould  pay  cofts»         s,c.jon«,24x. 

3.  L-vinx^  60.  375.    6.  Mod.  93.    z.  Com.  Dig*  549.  Cowp.  371.    M^ii*  Ceckeritt  v.  Kynafton^ 

4.  Teroi  Rep.  277.  £>i/Ztfr,  31.  ^m.  3* 

Taylor  againft  Willes,  CAfi4. 

Trinity  Term,  5.  Car,  i.     Roll  1204. 

ERROR  upon  a  judgment  in  Exeter^  in  an  aftion  on  the  cafe  To  fcvcrai 
upon  an  ajfumfjit^  That  in  confideration  the  plaintiff  PVilUs  counn  in 
would  deliver  two  hundred  and  a  quarter  of  woad,  the  defendant  "J^'V/'  ^"  **•* 
Taykr  aflumed  to  pay  as  much  as  it  (hould  be  rcafonably  worth  ;  iV^J^^^^^^'t 
and  upon  another  confideration  aifumed  to  do  anotlier  aa.    Taylor  generally  u     * 
pleaded  non  ajjumpfit.     The  jury  Hnd  (luod  ajfumpftt^  and  aflcls  for  good, 
damages  thirty-three  pounds  fix  Ihillings  eight-pence,  to  be  ^<»/^  a.  roU.  Abr. 
in  dyeings  tf  by  law  it  may  be^  and  aflefs  for  cofts  Ux  (hillings  eight-  695,    '       \ 
pence.     'I'he  judgment  given  was,  that  he  fliould  recover  the  Cro.  Jac.  54^ 
thirty-three  pounds  fix  (hillings  eight-pence  for  damages  afteded  ^*': 
by  the  jury,  and  the  cofts ;  upon  which  a  writ  of  error  was  brought.    \^^^"  ^^?* 
G£RMYK,  fQT  the  plaintiff  in  the  writ  of  error,  afligned  for  er-  March,  xoo. 
ror,  First,  That  the  vcrdift  is  ill,  Becaufe  they  find  generally 
^uli ajfump/it^i^nd  do  not  divide  them,  being  feveral.— ->&^/ n^n  allo-^ 
catur:  for  if  they  were  upon  feveral  promifc^,  yet  "  non  affumpfiC* 
generally  is  good  ;  and  the  verdi£t  fo  general  is  good. 

Secokdly,  Becaufe  it  was  found,  that  the  damages  of  thirty-  la«j^M^«,  if 
three  pounds  fix  fhlilings  eigbt-pence  are  to  be  paid  in  dyeing,  if  the  juf7  find  fof 
by  law  it  may  be.— 5^^/  non  allocatur  :  for  the  finding  the  affumpjit  *^  Pj»»n«'ff» 
IS  good  enough,  and  fo  was  the  affeffing  damages  to  thirty-three  aaeef^/.^l^ 
pQunds  fix  ftiillings  eight-pence }  but  that  which  is  found  after  is  ^^faUf^in 
void;  and  the  judgment  omitting  that  which  vras  void,  is  good  ''<r'<«;/' theft 
enouah.     The  jadgment  was  therefore  affirmed.  ^»f»'«  ^»w  *>• 

*  ..      .  itjcaed  as  fuf, 

ptofage.     Ante,  th,  130.   174.— a.  JIdII.  Ab.  695.       Moor,  431.       1.  Leon.  92.      Cro.  Elist.  480. 
a.  Sauod.  3C8.     Sav)J,iiz.     2.  Lev.  253.     Hob.  117.  5.  Bac.  Abr.  19s.   Uoagl.  667. 
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Mariot  againft  Kinfnian.  Cau  5, 

hlichadmas  Term^  5.  Car.  I.     Roll^S.  ** 

upon  an  obligation.    The  defendant  demands  oyer  of  the  A  «i7/made  by 
condition,  which  was,  Whbreas  he  had  taken  yf.  S.  a  wi-  ^  f^fnt covert 
dow,  to  wife,  being  poflcfied  of  divers  goods,  if  he  fliould  permit  P*"^"*"' »"  » 
his  (aid  wife  to  make  a  will,  and  to  difpofe  in  legacies  as  much  as  hurband-$*for^ 
file  would  not  exceeding  fifty  pounds,  and  pay  and  perform  what  that  paf[)ore, 
(he  appointed^  fo  that  it  did  not  exceed  fifty  pounds,  that  then>  &c.    ^'H  bind  him 
The  defendant  pleads,  that  flie  did  not  make  any  will.  ""J;^^  'f^'''^' 

AatB,ft«4«  Poft.376.  597.«— i.Mod.  217.  ».  Mod.  172.  ti.  Mod.  tii.  tx.  Mod.  288.  Perk. 501. 
'Cfo.Bfe.  17.  I.  Vern.  244.40s.  a.  Vern.  319.  Prec.Ch.  44.  84.  255.  a..WUr.82.  Sera. 891. 111  x. 
Xd^Riym.  515.    84lk.  »|S*  1.  Bac.  Abr.  49.  and  thf  C^rct  cbcr»  sited/   %.  Com.  Di;.  156.    3.  Teim 
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Mariot  The  plaintifF  takes  iffue  thereupon  ;  and  it  was  found,  thatflie 

«^«'«^  •'     made  a  wi/Iy  and  thereby  difpofed  of  divers  legacies  net  exceeding 
KiNSMAM.     ^i^Q  f^^  of  tifty  pounds  ;  but  that  (he  was  covert  at  the  time  of  tLc 
c1lb.DcY.12.   will  making.  &c. 

It  was  adjudged  for  the  plaintiff;  for  although  (he,  being 
2ifeme  c9vert^  could  not  in  law  be  permitted  to  make  a  will  to  dif- 
pofc  of  any  goods  without  the  hufband's  affcnt,  yet  it  is  a  will 
See  Sanders  on  witWn  the  intent  of  the  condition;  for  it  was  the  intent  of  the 
Truftf,  531.  condition  that  (lie  (hould  make  a  will  to  that  purpofc  notwitli- 
ftanding  the  coverture ;  atid  it  is  but  her  appointment,  which  the 
huiband  by  his  obligation  is  bound  to  perform,  for  which  die 
finding  that  (he  was  dTfeme  covert  is  not  material.  Whereupon  a  rule 
was  given,  that  judgment  Ihould  be  for  the  plaintiff,  unlefs  other 
matter  was  (hewn,  &c: 

Case  6.  Drake's  Cafe. 

The  court  of     pROHTBITION  to  ftay  a   fiiit  in  the  fpiritual  court  before 

highcommmion  I     the  conimiilioners  ecclcfiaftical  for  alimony  ;  wliere  the  libd 

fuitfor'ajimony  f^ppof^th  divcrs  particular  cruelties  ufed  upon  the  wife,  for  which 

Ai.tc,  114.        ^c  was  enforced  to  depart ;  and  that  the  huiband  would  not  allow 

€     la      6      ^^^^  *"y  maintenance,  and  therefore  (he  fusd  before  the  eccle(iaftical 

ro.  J  c.  J  4.   ^.Q,^,^i||jQj^j,,.5  fQj.  maintenance. — And  becaufe  it  is  a  fuit  properly 

fuable  before  the  ordinary,   wherein  if  there  be  any  wrong,  the 

party  grieved  may  have  an  appeal ;  and  although  this  is  one  of  the 

articles  whereby  authority  is  given  them  by  the  commi(fion  to  hear 

and  determine,  yet  becaufe  it  13  not  any  of  the  caufes  which  are 

within  the  i.  £//z.  c.  i.  f.  \%,{a)  for  which  caufes  the  commiflion 

is  ordained,  the  Court  awarded  a  prohibition  ex  mothne  h^vtit^'S^ 

Tii  Hyde,  miiitis. 

{a)  R.'pealcd  16.  Car.  i.  c.  xx.  f.  3. 

'    Ca$s7.  Rockey  againft  Huggens. 

Trinity  Term,  4.  Car,  l.  .  Roll  "jS^m 

A  cuftom  that  'T' JECTMENT.  Upon  a  fpecial  verdift  the  Cafe  was^  A  copy- 
a  copyhoMer  F^  holder  for  life  pretending  a  cuftom  in  a  manor,  that  he  ipay 
down  amTfeu"^  ^^^  down  and  fell  elms  growing  upon  his  copyhold  ;  and  the  lord, 
timber-trees  at  pretending  that  there  was  no  fuch  cuftom,  of,  if  tlierc  were,  that 
pleaAire  is  un-  \t  was  void  and  againft  law,  enters  for  a  forfeiture,  and  makes  the 
reafonabie  and  i^^St  to  the  plaintiff:  the  copyholder  re-enters  ;  and  upon  not 
hat  fuch^*^  guilty  pleaded,  the  jury  found,  that  the  land  was  copyhold  for  life, 
tfuftom  may  be  a»id  that  he  cut  down  elms,  being  timber-trees,  and.  fold  them ; 
t^ood  for «  and  found  the  cuftom  of  the  manor  as  the  copyholder  pretends. 
copyhoirter  a/  And,. Whether  it  were  a  good  cuftom  or  not  ?  was  the  qucftion. 
joni^  145-  It  v/as  oftentimes  argued  at  tlie  bar  by  Germyi^  and  Bramp- 

i.RoiKAb.56o,  STOK,  Serjeants ,  for  the  plaintiff  and  by  RoLLB  and  Charles 
650.660.     ,    JotiES  for  the  defendant. 

4^  Co!  \\y  And  now  this  Term  all  the  Court  refolved  for  the  plaintiff;' 

Cri.  EJiz.'ija.  for  this  cu(iom  found  is  a  void  and  unreafonable  cuftom,  and  not 
361,  49S*  allowable  by  law^  that  a  copyholder  for  life  may  cut  down  and  felt 
Oo.  jac  30.    timber-trees,  and  difpofe  of  them  at  his  pleafure ;  for  it  is  in  deftruc- 

tr  Buif^.  j;a.      6.  Mod.  94.     a.-Com,Dts.  513.  513.    Co.  Lit.  6i.  a.  \ 
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rionofthc  inheritance,  and  againft  the  nature  of  acopyholder  for  life,      Rocr  i  r 
But  peradventurc  there  may  be  fuch  cuftonl  for  a  copyholder  of    ^^"^'^i/* 
inberiCance,  that  being  only  to  the  prejudice  of  him  and  his  heirs  ;       vcg^.n*^ 
and  when  he  hath  quejizvx  inheritance  in  the  copyhold,  he  hath  fo 
iikcwifc  in  the  trees  growing  thereupon.   But  a  cTopyholdcr  for  life 
hatli  but  a  particular  eftate  in  the  land,  and  fo  he  hath  in  the  trees ; 
and  it  is  unrcafonable  that  he  (hould  cut  down,  fell,  anddtftroy 
the  inheritance,  and  it  Would  be  to  the  great  prejudice  of  thofe  who 
fucceeded,  fbr  they  Ihould  not  have  to  maintain  the  houfe  and 
the  plough. 

And  although  it  was  urged  at  the  bar,  that  it  being  found  to  be 
thccuftom,  the  Court  (hall  not  adjadgc  it  ill  and  unrcafonable, 
when  it  may  have  rcafonable  beginning  ;  for  as  leflce  for  life  may 
be  without  impeachment  of  waue,  fo  it  may  be  here,  that  the  lord 
granted  it  at  the  beginning  with  this  liberty,  and  the  lord  by  that 
means  might  have  the  greater  fine  upon  the  granting  of  the  copy- 
hold; and  this  copyhold  being  by  intendment  always  jn  the  hands 
of  particular  tenants,  it  may  be  fuppofed  that  they  planted  and 
nourifhed  them,  and  therefore  fhould  have  the  greater  liberty  to 
cut  down  and  difpofeof  t^iem. 

But  THE  Court  held,  tliat  thefe  reafons  will  not  maintain  this 
cuftom  ;  for  Icafc  for  life  or  years,  without  impeachment  of 
wade,  ought  to  be  begun  by  deed,  and  without  deed  is  not  good : 
and  it  is  againft  the  nature  of  the  eftate  of  a  copyholder,  that  he 
Ihould  do  a£ls  in  deflruftion  of  his  eftate ;  therefore  cuftoms  which 
iDiiintain  them  Ihall  be  allowable,  -but  not  e  converfo.  And  a  pre- 
cedeut  was  fhewn  to  the  Court,  Powell  v.  Peacock  («),  where  liich  («)  Cc.Cop.«^?. 
a  cuftom  was  pleaded  in  trefpafs,  and  adjudged  it  was  not  good.        i.KoihAb.  56.>- 

And  1  myfelf  have  feen  the  report  of  the  cafe  of  Rowlesv.  Maf-. 
/^r;(^),upon  a  fpecial  verdiftin  an  ejeftment,  which  was  adjudged  (^)  1.  Roll. 
in  Trinity  Term^  lO.  Jac.  I.  where  the  cuftom  of  Beaum'tnfter  was  ^^-  5^' 
that  a  copyholder  for  life  might  nominate  his  fucceffor,  and  fo  in  J*  ^'*^^"  *   ^' 
pfrpctuum\  t^r.  that  fuch  a  copyholder  might  cut  down  and  fell  \v.  ini.  44<». 
tiraber-trccs}  aU  the  Juftices  argued,  that  where  fuch  a  copyholder 
hath  the  inheritance,  and  where  his  fucceftbr  comes  in  by  his  no- 
mination (whom  by  intendment  he  would  not  prejudice),  there 
fuch  a  cuftom  might  be  good.     But  they  all  agreed,  fuch  a  cuftom 
for  a  copyholder  for  life  to  cut  down  and  fell  trees,  was  not  good  ; 
and  they  there  cited  the  cafe  of  Powell  v.  Peacock  to  be  fo  adjudged, 
and  to  be  good  law. — And  fo  all   the  Court  here  held,  that 
this  cuftom  found  is  void  and  unrcafonable.     Whereupon  it  was 
adjudged    for    the  plaintiff.        Fide   14.   Edw,  3.    •*  Barr.*'  77. 
II. Hen. T,  f  1,40.     ij.  Hen. T-fkLiJ^.     cj.Hen.   .  pU^.^*  fVaft^'\^^. 
(«)  Cro.  Jac.  29.     Jones,  245.  (^)  i.  Brownl.  132. 

Congham  againft  King.  ^^•'^  *• 

Hilary  Term,  6.  Car.  I.    Roll  114. 
pOVENANT  againft  the  defendant  as  aj^gnee  of  an  ajtgnee,  for  On  adcmifc  t» 
^  not  repairing  of  an  houfe  let  inter  alia.  '  ^^'  ^I  ^ZT^^ 

*  ^  •  p.irce.s  of  land 

The  defendant  takes  iflue  upon  the  mean  affignment  of  the  leafe  wUh  a  covenant 
Wd  in  the  dcchration.  •*"  '*'*=  p*"  ^^ 

^  the  IcflTce  to  re- 

11*1^  if  the  leflce  alBsn  all  his  eftate  in  parcel  of  the  land  demifed,  and  the  affignee  Ho  not  repair  the  p  «ct 

^ham  aili|ned|  tho  onglnal  teflor  ma/  brinj  an  a^ion  on  ihc  covenant  againft  the  njjignit  ol  ihe  ^JJ'ir<f*, 

WRiGtiT, 
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CoitG9Aii         Wright,  after  verdift  for  the  plaiiitifF,  took  divcn  exceptioni 

H^'^fi        to  the  declaration  in  arrcft  of  judgment,  that  the  plaintiff  flicws 

"^ '*'**'        the  leafe  to  be  to  J.  S.   and  by  him  devifed  to  J.  D.  and  made 

8.c.joncs»45.  J.N.  hisexecutor,  and  that  he  vlrtute  Ugatioms  entered  and afligncd 

i.RoiKAb.  512.  xo  IV.  5,  and  he  entered  and  afligned  one  houfc,  parcel  of  the  prc- 

l>outi.iS7^6j.  jQJfes,  to  the  defendant,  who  entered  and  made  fpoil  in  an  hall  and 

x«Roii.Ab.i34.  chamber,  parcel  of  the  demifed  premifes,  &c.    One  exception  was, 

*>  4-  Becaufehe  fhews  that  the  deritee  entered  and  was jpoflcflcd  virivxt 

a.d.Rayni.800.  i^gationis^  and  doth  not  fay,  that  the  executor  aflcntcd.— Sc J  ««« 

allocatur  :  for  being  alledged,  that  he  thereof  was  poflefled  virtute 

legation} 5^  and  iflue  being  taken  upon  a  collateral  matter,  it  fhallbe 

intended  that  he  entered  witli  the  aflent  of  tlie  executor. 

In  covenant,  a  Another  exception  .was,  Becaufe  the  breach  was  aliigned  in  fuch 
Kreach  afiisntd  an  lioufe  parcel  pnemifforum^  and  dotii  not  fay  framtfforum  pned'i- 
*"  wpi'of  th*"^*  ^iL'^^'^'^*  ^'^^  ^^  hiraalfignedi  for  in  the  leafe  are  divers  things  ex- 
f!^fmif$t,  \t  fliaii  c<^pf^i  and  it  may  be  that  this  is  parcel  of  the  things  excepted, 
be  intended  in  or  not  parcel  of  the  premifes  aiSgned.<^-£^^^  mn  allocatur :  for 
tl»e lands  i2f.  pr^mijh  Ihall  be  hitended  pradimiffa  et  affignata^,  and  (hall  not  bo 
■•M  extended  to  any  lands  not  dimiffit, 

II.  Co.  51.  a.  yj^^  ^^^^  exception  alledged  was.  That  the  defendant  is  but  af- 
Covanrint  will  iignee  of  parcel  of  the  things  demifed;  and  then  he  is  not  charge- 
tie  ftgonft  an  able  with  tliis  covenant,  no  more  than  the  aflignec  of  parcel  (hall 
aflisnec  •//«//  j^^  charged  in  debt  for  the  rent ;  but  the  adion  lies  againft  the  firft 
miW."^""  ''"  Icffccas  it  is  held  fValler's  Cafe  {a). Scdnon  allocatur :  for  this  co- 
«.Rc!l.Ab.aai.  vcnant  is  dividable,  and  follows  the-  lane,  with  which  the  dcfcn- 
S^Co.  f6.  b.  dant,  as  affignee,  is  chargeable  by  the  common  law,  or  by  the  fta- 
Wood»Canvcy.  tute  of  32.  Hcfu 8.  c  37.  Wlicreupon  it  was  adjudged  foi  tht 
I*-  4.1^.  plaintiff". 

s.  daund.  230. 

«.  Com.   Dig.   aM.     >  Term  Rep.  593. 

(•)  3.  Co.  13. 

Caib  9. 

A  liufband  may  a  FEME  COVERT  fucs  in  the  fpiritual  court  (without  het 
•etea^ru/i  given  /^  ii^fpand,  as  Ihe  may)  for  defamation  ;  and  fentence  for  her, 
Ihe  fpiritulii  ^  ^^i  c^fts  affeifed.  .  In  ap'pcal  of  this  fentence  to  the  arches,  the 
^urt  for  drrfa-  defendant  pleads  there  the  rclcafe  of  the  hufhand  as  well  for  the 
maiion }  but  he  fcntcnce  as  for  the  cofts,  which  was  there  difaJlowed.  Whercupo* 
jwnnot  releafc     j^^  prayed  a  prohibition. 

For  it  was  alleJged,  that  as  a  wife  may  fue,  fo  the  hufband  may 
I  Bou.Rep.  releafe,  and  that  being  relcafed  is  to  be  guided  according  to  tht 
?.*RoU.Ah.ioS.  common  law. 

Vood'kinft.fij.  gyj  j^^  CocRT  conccived,  that  the  releafe  of  tlie  hulband caii- 
*«fa»t«i  576«  ^^^  ^  g  ^  jjgj.  xo  this  fuit  quoad  re/ormationem  morum  :  for  the  wife 
being  fcandahzed,  may  fue  in  the  fpiritual  court  to  be  repaired 
therein;  and  the  Court  may  fentence  the  defendant  to  a  fubmif- 
fion  or  corporal  fatisfaftion,  which  tie  hufband  cannot  releafe  ; 
but  for  the  releafe  of  the  cofts,  the  hufband  may  well  doit.  Where- 
upon rule  was  given,  if  caufe  were  not  fticwn  at  a  day,  &c.  that  a 
Drohibitix)n  Should  be  awarded  to  (hry  tbc  fuit  fu$ad  the  cofts. 
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Sir  William  Malham  again//  Bridges* 


CAIt  Mk 


A  CTION  ON  THE  CASE  FOR  WORDS.    Whereas  he  was  ?>  ^*y^  •  i«^ 
"-  a  jufticc  4?/ peace  of  the  county  of  Ejfex  by  virtue  of  the  king's  ^^  u  L/J* 
commiffion  for  the  fpacc  often  years  ;   that  the  defendant,  the  fiift  «« t€reJ,'*Mnd 
o{'fanuary^b.Car,  I.  fpakeofhim,  being  then  juftice  of  peace  of  "wV/M/jrifit 
the  fame  county,  '*  Sir  IViliiam  Majhem  is  but  an  half-eared  jufticc,  *'  fl-^-^/^Vii 
•'  he  will  hear  but  on  one  fide."    After  vcrdift,  upon  not  guilty  ^'"^JJJJ***^!;, 
pieadcd,  and  found  for  tlic  plaintiff,  ^  g^tion  that  ht 

JoMEs  moved  in  arrcft  of  judgment,  th\t  lie  hath  alledgcd  he  ^^^l^^^^"^. 
wasjuftice  of  peace  by  virtue  of  the  Icing's  commiflion  for  ten.  f,on  longer  th^ 
years  laft  paft,  which  cannot  be,  for  tlie  king  hath  not  reigned  fo  tbt  kin^  Us 
many  years;  fo  it  is  impoflibleand  contrary  in  itfelf;  and  without  r€ig^gj,i^(M^ 
Ihewing  that  the  words  were  fpokea  of  him  as  of  a  juftice  of  peace,  ^|j[^**j  ^ 
the  aftion  lies  not.  *'  *'  ^ 

I.  Roll.  Ab.  4^ 

All  the  Court  were  of  opinion,  tliat  if  it  be   not  fuffi-  ^.o"^'.^*^  ^ 
eicntlyfliewn  he  was  a  juftice  ot  peace  at  the  time  of  fpeaking  the  i.°Lrv.^48o-*^ 
Words,  and  fo  no  fcandalto  him  as  juftice  of  peace,  the  adton  lies  Cro.  Liix.  35s* 
not    But  the  whole  Court  conceived,  although  the  firft  words,  4.  Co.  16. 
Ihcwing  he  is  a  juftice  of  peace  by  the  king's  commiilion,  &c.  ?* .^^"  *"°* 
were  void  and  apparently  vicious  (for  it  is  impoftible),  and  if  he  i^J^.  J^'^  *" 
had  itfted  there,  and  there  had  been  no  other  (hewing  of  his  au-  sira.410  iis> 
thority,  the  adion  would  not  have  lien ;  yet  when  he  fhews  tliat  Doug!.  66> 
hefpake  of  him  fuch  words,  iz///i^«r  juftice  of  the  peace  (which  i^ 
itdietime  of  the  fpeaking  of  the  words),  that  fufficeth;  and  what 
wa$aUe4ged  before  is  but  furplufage  and  vicious.     And  for  the 
words  they  held,  that  they  were  fcandalous  (being  fpokcn  of  a  juf* 
Iricc  of  peace).     Whereupon  it  was  adjudged  for  th:  plaintiff. 


Sankill  againft  Stockcr.  Cah  hv 

A  CTION  FOR  WORDS.    After'verdia  for  the  plaintiff,  it  AtriaihyaraAi, 

**-  was  moved  in  arreft  of  judgment,  that  here  is  a  mif-trial,  not  "^nSi^dof^  ** 

aided  by  aay  {Utute^  for  upon  the  venire  fudas  there  wcr©  but  juror*  arc  let 

twenty-three  jurors  returned,  where  there  ought  to  have  been  wrncd  i*  ti,o^ 

twenty-four  ;  and  the  trial  was  made  by  ten  of  the  principal  panel,  neou»,  alihough 

and  two  of  the  talis  dt  circumftantibus.  '\°f  ^^  *  * 

^  who  ciied  the 

But  Jones,  Whitlock,  and  Hyde,  Chief  J^flce,  conceived,  ^hepweK  "* 
that,  the  trial  being  made,  the  non-returner  of  tlie  twenty-fourth  is  pou.  ^^s! 
butamif-return  of  the  fhcriff,  which  is  aided  by  the  18.  £//«.  c.  14.  §  ^  Ton  s 
And  for  thii  the  cafe  of  Tyrrill  v.  Gardiner  {a)  was  cited,  where  t,'j{<j|J^*JJ^ 
upon  the  venire  twenty-three  were  returned,  and  the  trial  was 
bj  twelve  of  them,  that  was  good,  and  aided  by  theflatute. 

Butagainft  that  it  was  urged  by  Maynard  (and  I  Myself  was 
•f  timt  opinioo),  that;  where  the  trial  is  by  twelve  of  tlie  priucipal, 
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Sankill  it  is  good  ;  but  if  there  were  not  twelve  of  tlie  principal  fworn,  it 
*j«y  ftiall  not  be  good.  And  for  this  purpofc  wa^  cited  the  cafe  of 
TocKER.      Calthorp  v.  News  {a)j  where  in  like  manner  atrial  was  by  ten  of  the 

principal  and  two  of  the  taiesj  and  it  was  adjudged  a  xnif-tri;tl.. 

Whereupon  it  was  adjourned. 

Amif-retum:©  But  afterwards,  upon  conference  with  the  Justices  of  both 
uvinirtfacist  Serjeant s-Inns^  the  greater  part  of  them  conceived,  it  was  but  a  mif- 
!l."***^ri/'*v  return,  and  aided  by  the  i8.  Eliz.  c.  14.  and  21.  Jac.  i.  c.  13.  And 
ftiitmeofj«^«i/i.  although  the  trial  was  by  two  of  the  tales,  it  is  not  material  to  the 
l)DugI.iT5.  pirties,  nor  prejudicial  to  any  of  them,  but  only  to  the  jurors, 
1.  Term  Rep*  ^^q  \q{^  xhtix  iffues ;  and  it  being  but  a  mif-return  by  the  flieriff, 
'^*  was  aided  by  the  ftatutes.     Whereupon  it  was  adjudged  for  the 

plaintiff  (*). 

(a)  Cro.  Jac.  647.    See  3.  Geaft.  0.^5.    writ  of  error  the  jodgment  wai  rtferM. 
f.  8.  1.  R0II.  Abr,  Soo.  pi.  8. 

(^)  S*d  ^matrt  j  for  it  if  Cud  that  en  % 


Michaelmas 


Michaelmas  Term,  ^^^ 

7.  Car.  !•    In  the  King's  Bench* 
&>  Thonxas  Richardfon,  Knt^  Chief  Jujliu^ 
Sir  William  Jones,  Knt.  "] 

5/r  James  Whitlock,  Knt.  \jujlices. 

Sir  Georgp  Croke,  Knt.  J 

William  Noy,  Efq.  Attorney  General. 

5/r  Richard  Sheldon,  Knt.  Solicitor  General. 


Memorandum.  Cass  1. 

IN  this  vacation,  viz,  2|.  Auguji^  1631,  Sir  Nicholas  Hyde,  Htdf,  c.  j. 
Chief  Jujiice  of  the  king's  bench,  l)eing  a  grave,  religious,  dif-  d>«i  »nd  ^  f»>c- 
crcet  man,  and  of  great  learning  and  piety,  died  at  his  houfe  in  needed  by 
the  county  of  Southampton ;  and  Sir  Thomas  Richardson,  Oytef  j^^^^^^^* 
lufiice  of  the  common  ple^s,  was  made  Chief  Jufticc  of  the  king  s  Poft.  4#3. 
bench,  and  fwom  the  24th  of  O^fober.    He  came  to  the  faid  bench  r^^^^     ' 
attended  with  divers  of  the  ferjeants  :  and  being  in  the  court  (after         * 
a  fpeech  by  the  Lord  Keeper,  fignifying  the  king's  pleafure,  and  his 
mfwering  fhortly  thereto),  he  was  fworn,  and  his  patent  read, 
which  was  a  writ  under  the  great  fcal,  direftcd  to  him  Dy  the  name 
of  **  Thomas  Richardsok,  Chief  Juftice  of  the  common  pleas,'* 
that  the  king  had  appointed  him  to  be  Chief  Juftice  of  the  pleas 
before  himfelf  to  be  held  ;  and  commanded  him  to  attend  the  faid 
office ;  which  being  read,  he  took  his  place  in  the  court. 

The  fame  day  Sir  Robert  Heath  was  fworn  ferjeant  in  chan-  SlrRobertHeatb 
eery :  and  on  the  25th  of  Onobety  being  Tuefday^  came  in  his  party-  promowd^ 
coloured  robes  to  tlie  common  pleas  and  perfornjed  his  ceremo- 
nies as  ferjeant ;  and  the  fame  day  kept  his  feaft  at  Sirjeants-Inny  in 
Cbancery*iane^  and  gave  rings  to  every  of  the  Judges,  quorum  infcriptio 
fmt^  "  Lex  R^gis,  vis  Legis.**  And  afterwards,  upon  the  27th 
oiOiiober^  being  Thurfday^  he  was  fworn  Chief  Jufticc  of  the 
conunon  pleas. 

The  next  day  after  William  Noy,  one  pf  the  sCaders  of  Lin-  itftjpmide  attorn 
colrCs'Inn^  w^  mjide  king's  jittom'ey  general.  ^  ^  general. 

Smith  againft  Norfolk.  Cah  i. 

TXEBT,^  as  adminiftratrix  to  Smith  her  huft>and,  for  two-^nd-  Debt  by  an  td. 
'^  twenty  pounds  due  upon  a  leafe  for  years  made  by  the  intcf-  miniftratrix 
tjite  for  one  quarterns  rent  due  in  the  life-time  of  the  inteftate,  and  jsainft  » ^^^ 
two  quarters  rent  after  his  death  ;  the  leafe  being  made  forone-and-  j^Jl^Vln^p 
twenty  years  by  the  inteftate  out  of  a  leafe  for  years  whereof  he  was  dttinn  only, 
pofleilea,  both  of  them  having  continuance  for  divers  years  yet  to  though  part  of 
come.    And  the  aftion  was  brought  in  the  detinet  only ;  and  vcr-  ***  demand  »c- 
4iaforthcplaintiff.  ZHTl^t- 

Nov  and  Germyn  moved  in  arreft  of  judgment,  that  thedecla-  tcftaie. 
ration  was  not  good,  becaufe  for  the  two  laft  quarters  of  rent,  due  f.N.B.  119.11]. 
Cro.  Jac.  tjS.  546. 685.    Reg.  139.  b^     i.Lev.  x5o*    Skin^  j.    Cro.Iliz.  326.712.      SaTil,  130. 
Bob,f7».    Ciirili.4,.    i.9d.  3A^,  .  •>      ' 
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Smith       after  the  death  of  the  intcftate,  the  a£lion  ought  to  have  been  ifl  th^ 
H^^'^ft        debet  et  detinci  (a).  And  for  that  they  relied  upon  Hargrove's  Caje  {h}, 

Cro  Tac      «        ^"^  JoNES,  Whitlock,  aiicj  Myself  held,  that  the  adion  w» 

iro.  Eiiz,  7^2."  ^^^  brought  in  the  detinet^  (he  having  the  intereft  only  as.  admini- 

X.  Mod*  125. '   ftratrix  (r)  ;  and  that  Hargrove' i  Caje  reported  i&  not  law.— And 

Jones  laid,  he  knew  it  to  be  reverlcd  in  point  of  judgment  for 

this  caufe. — Whereupon  rule  was  given,  that  judgment  fliould  bo 

entered  for  the  plaintiff,  unlcfs  other  caufe  was  ihewn,  &c. 

(a)  Viit  16.  &  17.  Car.  ^  c.  S.  and  (r)  Strange,  1^7 1,  1,  WilC  i^U 
4.  &  5.  Ann.  c.  16.    Ld.  Htym.  1513.         Cowp.  570. 

^*"  5*  Tavernor  agahfi  Skingle. 

A  fubmiiTion  TAEBT  ujpon  an  obligation  of  one  hundred  pounds,  conditioned 
that  if  the  arbi-  -L'  to  pertorm  the  award  of  7.  5.  and  J.  D.  lo  as  they  made  their 
i"'!^r/"tte '  award  before  the  tenth  of  O^oher  following,  under  their  hands  and 
may  chufc  '  ^^*^^  »  *"^  if  they  did  not  agree,  then  to  ftand  to  the  umpirage  of 
M  umpire,  (hall  J-  N.  fo  as  he  made  it  in  writing  under  his  hand  and  feal  before 
i>e  irtenJiJ,  if     tlic  twentieth  of  O^ober  following. 

lI'4«aJli*  The  defendant  pleaded,  that  riie  faid  J.  S.  and  J.D.  did  not 
•*  mmawarJ:'     tuzkc  znv  award  before  the  tenth  of  Oclobuy  nor  J.  N.  the  umpire 

Ron.  Ab.i  8.  hefore  the  twentictJi  of  Oeiolevy  (s*f. 
I.Sid.  151.  The  plaintiff  replies,  Trucitis  that^.J.and^-^-  dW  not  agree, 

^^•^59-  por  make  any  arbitrament  before  the  tenth  of  O^ohery  but  that 
#43    "*  7'  ^'  ^^^  umpire  did  make  an  award  before  the  twentieth  of  Of- 

5.  Term  Rep.  *ober  under  his  hand  and  feal,  an'd  Ihcws  it ;  wherefore  inter  alia 
592.  tlie  defendant  was  to  pay  to  the  plaintiff  thirty  pounds  upon  fuch  a 

kydonAwards,  Jay,  at  the  houfe  of  ff^ilUam  Sutton,  in  Chelmsford,  being  the  Ggn  of 
^  the  Cock ;    and  for  the  non-payment  of  the  faid   thirty  poundi 

alledgerh  the  breach. 

The  defendant  thereupon  demurs. 

WkichTj  for  the  defendant^  moved,  that  this  fubmiflion  is  void 
and  uncertain  ;  for  it  is,  **  if  they  do  noj  agree,"  and  it  doth  not 
appear  to  what  they  (bould  agree  \  and  an  uncertain  fubmiflion  is 
void. 

Sed  non  allocatur  :  for  the  words,  "  if  they  do  not  agree,*'  have 
the  intendment,  if  they  do  not  agree  and  make  their  arbitrameiir 
under  their  hands  and  feals  beforeTuch  a  day ,  for  otherwifc  it  i^ 
^uafi  no  agreement  within  that  condition. 
Aa  avard  ap.        W  RIGHT  then  moved,  that  this  arbitrament  by  the  umpire  was 
point'ini^  one  of  ^^t j  .  f^^  ^^  appoints  money  to  be  paid  at  the  houfe  of  a  ftranger, 
i^ra^n^I? or  ^^l^erein  by  intendment  tlie  defendant  hath  no  intereft,  nor  ca» 
in  tfiehoufcofa  compel  him  that  is  owner  of  the  houfe  to  fuffcr  money  to  be  paid 
ttranger,  it       tliere  :  and  an  arbitrament  ought  not  to  appoint  a  tiling  to  be  done 
good.  iQ  ^  ftrangcr,  or  by  a  ftrangcr,  over  whom  the  defendant  hath  not 

Port. 433.  power,  nor  in  a  ftranger's  houfe;  by  which  aft  tli©  defendant 
^*^c  ^i  I  "^'gJ^^  he  atrefpafler.  5.  Ca,  77.  22.  Hen.  6.  pL  46^ 
,.Roii.A.b.i47.  But  ALL  THE  CouRT  agreed,  that  the  arbitrament  wasgood;  for 
Piowd.  71.  the  appomtmcnt  of  the  payment  of  tlie  money  at  a  ftranger*s  houtc 
"  R^l  r'*  fi  (efpeciallv  being  by  intendment  a  common  inn)  cannot  be  unrca- 
Jones,  431T  fonable,  or  (hall  make  an  unlawful  aft  i  but  by  intendment  the 
I.  Mod.  0.  plaintiff  will  procure  fuch  kindncls  th^t  the  n»oncy  Quy  be  paid* 
1.  S»lk.  74.        1.  Com.  Di£.  3^4.   Kjd  on  Awards,  ,12^. 
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tlicrc  ;  and  if  the  ftrangcr  (hall  deny  the  payment  to  be  there,  it  tAtP^^ott 
peradventure  may  be  a  good  excufe  for  the  defendant :  but  the  ar-       *r««/* 
bitramentby  itlelf,  prima  facie^  is  good  enough*    Whereupon  it       *"*«"•»' 
was  adjudged  tor  the  plaintiff, 

Beamond  againfi  Long.  CAtt  ^ 

^  HIS  Cafe  was  now  moved  and  argued  by  Maykard,  fur  the  ^^  fmeeace. 
■*   d^endanU  and  by  RoLLE,/or  the  plaintiff.    And  for  the  plain-  ^"^"*  *«  -^• 
tilFhe  firft  argued,  that  although  the  hulband  (hall  not  have  a  debt  JTJ'i^and"^*''^ 
due  to  the  wife  after  her  death  without  recovery,  yet  if  they  bring  wife  brin^-delii 
debt  and  recover,  and  after  the  wife  die,   the  hufband  (hall  have  onanobiiga- 
that  debt,  ^«ia  tranftt  in  rem  judicatam :  and  although  the  hufband  jion*8«'mt  in- 
here fliould  have  execution  in  the  right  of  his  wife  as  adminiftra-  *""«*>*  o^«*>« 
trix,  he  could  not  have  it  to  his  own  ufe,  but  to  fatisfy  the  debts  "^^^^  and  hTvc* 
of  the  inteftate ;  and  when  they  are  fatisfied,  he  is  chargeable  over  judgment  to  ro- 
in  accompt  to  the  next  admmiftrator,  or  peradventure  (hall  be  cover  debt,  da- 
chargeable  for  that  debt  as  an  executor  defon  tort  demefne  \  and  they  ""^^^  andcoiM, 
having  been  at  the  charge  to  recover  that  debt,  and  cofts  and  da-  J^,  t^^^^  ^ 
mages  awarded  to  them,  it  is  no  reafon  the  hulband  (hou!d  lofe  cotion,  ilwhufi 
them.     And   he  cited   one  Prejfs   Cafe  in   the  common  pleas,  band  cannoc 
where  an  adtniniftrator,  Jurante  minore  ^tate^  recovered  in  debt,  ^"^^fiiref*^ 
that  the  executor  at  his  full  age  might  have  execution  of  that  debt.   *''*'  ^  «he  judj. 

"         "  mcnt  5  for  al* 

But  ALL  THE  Court,   Hyde,  Chief  Juftice^  being  dead,  and  thoqghhewat 
none  in  his  place,  conceived,  that  this  Jcire  facias  lies  not ;  for  the  P"^^  thereto, 
firft  aftion  was  brought  by  the  hufband  and  wife  admintftratrix^  J^  'o"^*' 
which  is  in  another'' s  right ;  and  the  recovery  being  thereupon,  is  in  thing recoveitd. 
right  of  the  inteftate :  and  the  wife  being  dead,  the  hulband  cannot  Ante,  167.  los! 
claim  that  debt ;  for  he  not  being  adminiftrator  hath  not  any  in-  ''o^t.  451. 464: 
tcreft  therein;  for  the  adminiftratrix  being  dead,  the  fuit  is  merely  s.c. Jones, i4t, 
determined,  and  cannot  be  revived  by  any  but  by  him  who  comes  s.  c,  i.  Rolt 
in  in  that  right,  and  fo  doth  not  the  hulband  :  and  it  differs  not  *^9- 
from  THE  Year-Book  («),  where  an  executor  recovers  debt  and  f°Ron^^ 
dies  inteftate,  the  adminiftrator  cannot  have  a  fcire  facias^  becaufe  Cro,  jac^I!' 
he  is  not  privy  to  that  judgment,  and  he  claims  not  paramount  the  Hob.  %^o,  * 
judgment ;  and   they  doubted  of  PreJVs  Cafe.     But  it  is  clear,  if  •  •  Sid.  337.  ' 
adminiftration  be  committed  becaufe  no  will  is  extant,  and  the  ad-  ^^©•EU«.84v 
miniftrator  recover  in  debt,  and  after  the  will  is  proved  wherein  j^j^^  lie*** 
there  is  an  executor,  fuch  an  executor  (hall  never  have  zfcire  facias  Skin.  683. 
upon  that  judgment.    And  although  it  was  objefted  tliat  the  judg-  t.  Com.  Dig. 
mentis*  for  cofts  and  damages,  which  belong  to  the  hufband,  al-  ^5'- 
though  the  faid  debt  did  not  belong  to  him,  and  tlierefore  the  fire  ^J^]'t^'  ^'^^ 
fiaas  (hould  be  maintained  forthe  damages ;  yet  the  Court  held,      "^  *  *^ 
that  the  fcire  facias  to  have  execution  of  the  judgment  for  the  debt, 
and  alfo  for  the  damages,  is  not  maintainable :  and.  Whether  h^^ 
might  maintain  a  fcire  facias  for  the  damages  and  cofts?  they  would 
not  deliver  any  opinion. '  Yet  it  appears  19.  Edw,  4.  pi,   \  if  one, 
recover,  in  a  real  a£lion,  land,  and  damages,  and  die  before  execu- 
tion, the  heir  (hall  have  z  fcire  facias  to  have  execution  for  the  land, 
and  the  executor  for  the  damages.     But  for  the  principal  cafe  they 
lUhcld,  that  the  fcire  facias  lies  not  as  it  is  brought  i  and  gave 
(«)  i8.  Heo.8.  pL  9.  cUed  in  arudnd**  C«fe,  5.  Co.  9.  b. 

judgment 
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^P.AMON*  judgment  for  the  defendant. — This  cafe  being  moved  at  the  table 
^qimji  at  tierjeants-Inn  to  the  Chief  Baron  and  other  barons,  and  to  Har- 
^•*®*         vEY,5^j^/tv,  they  all  agrecdin  the  fame  opinion  {a).  Vide  poftea^^b^ 

{a)  See  17.  Car.  %.  c.  8.  by  which  an    fttciMi^  and  99.  Car.  2.  c.  3.  that  titebuf- 
adminiftraior  d*   bwls    mm  may  {ue  fcire    band  Ihall  have  adminiftration* 

Case  5.  ReyncU  againfi  Champernoon. 

Tiie  ovfrnerofa  'T^RESPASS,  for  taking  and  cutting  of  his  nets  and  oars.  The 
feverai  fishery  1  defendant  juftifies,  For  that  he  was  fcifed  in  fee  of  a  feveral 
may^«#tf«*  new  pif^ary,  and  that  the  plaintiff,  witli  divers  others, endeavoured  with 

or  other  enciiies  r     ,     j  ^  r  '  t-ii  tt- 

dtuma^t  fffint  i  their  oars  to  row  upon  his  water,  and  with  the  nets  to  catch  his 

but  if  he  f«/or  iifti ;  and  for  the  fateguard  of  liis  fiftiing  he  took  and  cut  the  nets 

ddiroy  them,  and  oars,  &c.     Whereupon  the  plaintiff  demurs. 

pa  8  w*    I .      j^  ^^^  moved  by  Bulstrode  Whitlock,  that  this  plea  is  not 

3.  Burr.  1770.  „qqA  for  he  cannot  by  fuch  colour  cut  the  nets  and  oars, 

a,  Wilf.  3x3.  °  ' 

5.  Com.  Dig.         All  the  Court  was  of  this  opinion,  for  the  TC2i(onfupra  ;  but 

360.  he  might  have  taken  the  nets  and  oars,  and  detained  them  as  damage 

*•  ^^P'"*  ^'**  fefant^  to  flop  their  further  fifliing.     Whereupon  it  was  adjudged 

D^ugl.  5«.  for  ^c  plaintiff. 


Caje  6.  Tyler  againfl  Wall. 

intrefpaf$,iuf.  ^RESPASS  of  aflault,  battery,  and  imprifonmcnt,  ultimo  die 
fification  by  a  '"'  Offobris^fexto  Caroli^  at  Withering^  and  carrying  him  to  77- 
varrant  need  vertoHy  and  detaining  him  in  prifon  for  two  days.  The  defendant 
^^s^ctL  7a  J"ft^fi^s»  Becaufe,  13.  Auguji^  6.  Car.  i.  a  writ  offuppUcavit  debm 
!Mr«nt  ayw  i^ft^  iflucd  out  of  cliancery,  and  by  a  warrant  from  the  flieriff  to 
it«o'be  ihc/-iw  the  defendant,  being  his  bailiff,  he  arrefted  the  plaintiff  the  twenty- 
frfff\fi\  but  a  {iv&  of  September^  and  detained  him  two  days,  and  carried  him  to 
cohiimon  and  Tj^^^/^;,^  and  delivered  him  to  the  Iheriff ;  which  is  the  fame  arrcft, 
tika"*  H^'aMedg!  detention,  and  imprifonment,  &c.  The  plaintiff  replies,  and  con- 
ing lptfe^»*nt  feffeth  the  writ,  warranty,  and  arreft,  the  twenty-firft  oiSipUmber^ 
trefp;.u,«s  a  de-  and  imprifonment  for  two  years,  as  the  defendant  hath  alledgcd^ 
parture from  the  bu^  (hcws,  that  he  afterwardVouiid  fureties  beforethelhcriff  accord- 
Pa(k*'rT'  u  ^"S  to  the  writ,  and  was  difcharged;  and  that  the  defendant  ''peftic^ 
5H-57V  *'  y  iVELictr,  pnedifJo  primo  Ombris,  fexto  Caroliy'   aflaultcd  and 

imprifoncd  him,  dcfon  iort  demefne,  Ei  hocy  isfc.     And  upon  this  the 
pro.  Trcf. .  19.  defendant  demurs, 

s.Saund.  ^95. 

z .  Sid.  154.  H UTCH I  Ns,yor  the  plamiiff\  now  moved,  that  the  plea  in  bar  was 

;.  Buift.  138.  not  good,  becaufe  he  doth  not  anfwer  the  tirhe  in  the  declaration, 

J-  5'"™-  =4^^  «  viDEf^icET,  ultimo  Oefobrisy'  neither  by  anfwernorby  travcrfc. 

a.  jonVs,  146.  But  Grimston,  /ir  the  defendant^  argued,  that  the  juftification 

s-  uv.  177.  being  of  an  aft  in  the  fame  county,  and  juftifying  all  the  tinac  in 

^^Com*  Di  ^^^^  declaration,  although  it  doth  not  agree  with  it  in  the  day,  but 

?6  o^.     '^  conchides  quit  eft  cadem  trqnfgrejfio^  l^c.    is  good  enough,  the  day 

3.Bac.Ah.  51Q.  not  being  material. 

i"  T«m  Rep!''  A"^  ^^'^  '^"^  Court  were  of  the  fame  opinion ;  and  alfo  con- 
479.  '    ccivcd,  that  the  replication  was  not  good,  varying  frop  tbed4y  iii 

\\  Bi.  i^cp.       his  declaration,  and  is  a  departure  ther^frona. 


t.  li.  555: 


Hufhf, 
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Htighs,  Adminiftrator  of  J,  D.  d^ainj}  Harrys.  Ca*i  7* 

A  CCpMPT  agairift  the  defendant  i  for  that  he  occupied,  ai  An  cfhite  grant. 
"  guafdiaa  of  7.  2).  for  nine  years,  fuch  lands  which  vfert  ^  ^^.^y*^^^' 
panted  to  fFl  Dl  father  of  7.  D.  and  his  heirs,  by  copy  of  court-  ^J^,'"Vv«/*i. 
roll,  tenendum fecundum  ton/uetuMnem  marttrti  of  0.  who  entered  and  tmttm  dmiitiy 
died  fcifed  theheof,  which  defcended  to  the  faid  J.  D,  and  the  de-»  fluUbeintende* 
fcndant  received  the  profits  as  guardian ;  and  afterwards  %  ^.  died,  JJ^^!^^ 
and  the  plaintiff^  as  adminiftrator  to  him,  brings  the  aftion.  a«oumt  lict 

The  defeiidant  pleads,  that  he  did  not  receive  the  profits  as  guar-  >sainft  >  A»fi* 
dian;  andifliie  beingjoined thereupon,  itwasfoundfortheplaintiff.  '^l^* ^'J*'^*!!?! 

And  ddw  Grimston  moved  in  arrefl  of  jtidgment,  receWet  the 

FiKsr,  Thit  the  declaration  is  not  goodi  becailfe  he  doth  not  J^f  JJ^j  ^ecef- 
recite  the  iUtute  of  Marlbridge^  atcordine  to  the  ufual  eoui-fe  in  fary  toieciieth« 
fuch  declarations. — Std  non  Attocatur :  forSeing  a  general  law^  vifiat.^MmrA. 
heeds  not  to  be  recited  :  alio  thit  flatute  doth  not  give  the  aftion,  •"  «•«  dccbrt- 
W  is  odly  in  affirniance  of  die  common  Uw  \  as  Co,  Lit.  89.  a,  is.    ^'     ^ 
.  Secondly,  It  doth  not  appear  that  they  were  freehold  lands,  ^  j^^  ^^^ 
but  may  be  copyhold ;  then  againfl  fuch  a  perfon  which  occupies  f\  ^^^  b.  117. 
^copyhold  accoMpt  lies  not.-^Sed  non  alhcatur :  for  although  it  i.RoU.Ab.tif. 
be  mentioned  that  the  land  is  granted  by  copy,  it  is  not  fiid^  tenen-  5^^- 
dm  ad  volontatem  domini  ;  fo  it  may  be  well  intended  a  freehold.  ••'^oW-Ab.ti;. 
And  in  ff^aies  theire  arc  many  freeholds  granted  by  npy  and  by  virge,    cofui/i;*.  a^ 

For  the  plea,  which  was,  that  he  did  not  receive  as  gubrdian,  it  5'* 
t)eing  found  againfl  him,  he  ihall  be  intended  lawful  guardian.  9-  ^-  76. 
-Whereupon  it  wis  adjudged  for  the  plaintiff*  l!'^^  ,VV*' 

Carth.  43s.     2.  WtJf.  i »;.    Id.  Raym.  tift5.     a.  BK  Com.  149*     1,  Com.  Dig.  M.  90.     f>  Com. 

^>S-  S3®'     <-  HAwkk  P.  C.  349. 

Anonymous.  Cah  t. 

ACTION  for  thefc  Words  of  an  attorney  :  "  Thou  arta  knavc»  Wordi  iaiaa# 
^  **  and  ftirrefl  up  fuits  betwixt  parties ;  and  flirredft  up  a  fuit  ^^^ 
'^  betwixt  fuch  parties  to  their  undomg;  and  it  is  great  pity  fuch    ^  ^  ^* 
^'perfons  (hould  go  unhanged/^ — Adjudged  for  the  plaintiff, 
that  the  adibn  lies. 


Hollingflicad^s  Caft.  Cah  9. 

UOLLINGSHEAP  prayed  z  prohibition  to  flay  a  fuit  in  thefpi-  It  itnotaaN»i« 
^^  ritual  court  For  defilmation,  for  fpeakingthefe  words :  "  Thou  "We  to  ca»a 
•*  arta  bawd,  and  1  will  prove  thee  a  bawcT"— And  bccaufe  thefe  TutTit^'^ 
are  words  oropcrly  determinable  in  the  fpiritual  court,  and  for  oiuW«*io  rt» 
which  no  aaion  lies  at  the  common  law,  a  prohibition  was  denied :  fpiritual  court, 
but  for  faying,  "Thou  kcepcfl  an  houfe  of  bawdry,"  this  being  ^Cpoft-s^'* 
matter  determinable  at  the  common  law  by  indiftment,  fuit  fhall  ^^^  **^'  J*>' 
not  be  in  the  fpiritual  court.    Vide  27,  Htn.  8.  and  4.  Co.  20.  a.        J'^*      ^ 

2.  |toi],  Ab.  29^.     I.  Frsem.  300*    3.  Le?.  18.    Sa!k.  69ft.  696.    ti,h^u%% 

cKo.  CAR.  Q^  Sanders 
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Casi  10.  Sanders  againfi  tornifli. 

Trinity  Tirm,    5.  Car.  I .     Roll  S^O, 

ikv.fc7f!!  wm  T^^?^^^^  ^^  breaking  his  clofe  at  JVeJlhrook.  Upon  npt 
of  yetrt  upon  guilty  pleaded,  a  fpecial  vcrdift  was  found>  that 

concinccncici  To  ^i^^^  Sanders  was  pofleflcd  of  a  Icafe  for  one  hundred  and  thite- 
wSfcTa^p^ible  ^^^^^  y^^*"^  ^^  ^^^^  '^"^  "^  queftion  ;  and  by  his  will  in  writing, 
perpetuity  ii  reciting  that  be  had  fuch  a  leafe,  devifcth,  that  his  brotlier  Cbrif- 
▼Old.  topher  Sanders  fhould  Jiave  tlie  ufe  and  occiipattou   thereof  and 

t.RolI.Ab.  611  ^ou'^  ^kc  ^be  profits  of  it  during  his  life ;  and  after  his  deaths  the 
€12.  ufe  and  occupation  (hoald  remain  to  the  wife  of  Chriftopher  Axxximi^ 

Jones,  15, 16.  her  widowhood  J  and  after  her  widowhood,  the  ufe,  occupation, 
8.  Co.  95.  a.  ^,^j  profits  of  the  prcmifcs  to  be  and  remain  to  the  cUeilfon  of 
46!.^'  *^  '  ^^^  ^^^  Chriftopher^  which  he  Hiall  happen  to  luve,  during  his  life; 
3.  Cha.  Caf.  36.  ^'^d  after,  fuch  fon  dying  without  heir  male,  to  any  other  fon  which 
Saik.  125.329.  the  faid  Chr'iftopbcr  Ihall  happen  to  have,  one  after  another,  in  form 
*xi.  Mod.  287.  aforcfaid.  "  And  if  the  faid  Chvijtopher  happen  to  die  without  heir 
Fmcs"x  '^*  **  male  of  his  body,  and  for  that  I  have  a  purpofc  to  have  the  fame 
D^er,  *74.^3sS.  "  ^^^i^^^  '^^P^  "^  ^  name, my  will  and  meaning  is,  That  the  ufe  and 
I.  Sid.  451.  *'  profits  and  occupation  (hall  remain  and  be  to  Simon  Senders^  i^c. 
Skin.  341.  «*  jn  the  fame  manner  as  before,'*  &c.  j  and  fo  to  divers  others  in  the 
^'bi'I'^r  fame  words;  and  makes  tho  faid  Chriflopher  2lv\A  Simon  Sanders  hii 
180.^  ^  executors,  and  dies  pofleflcd :  and  that  the  faid  executors  proved  the 
I.  Brown*sC.C.  will,  and  aflented  to  the  faid  legacy ;  tliat  Chrijlopher  entered,  and 
270. 187.  died  without  iflue,  and  made  the  laid  Simon  his  executor ;  which 
a:Bfx>wn'»c.c.  ^imon  entered,  and  had  iflue  John^  and  the  plaintiff  his  cldcft  foa» 
iiie  Mr  c  *«  *"^  ^^^^^  made  John  his  fon  executor,  and  died  ;  and  John  proved 
ediui*cerewui.  ^he  will  and  entered,  and  made  die  defendant  his  executor,  and 
3.  vol.  a6i.and  died ;  and  tliat  the  plaintiff  entered,  and  the  defendant  oufted  him: 
ibe  caret  thetr     arid  ifj  &C. 

Com!  *74.*  '  The  queftion  was,  Whether  this  devife  of  a  term  in  this  manner 
3.  Burr.  i634.  be  good  to  go  in  remainder  ;  and  if  fuch  remainders,  the  one  after 
i.  Cddi.  H'x^.    the  other)  and  limitation  of  the  devife  of  a  leafe,  may  be  good  ? 

a.  Bac.  Ab  -8;  Aild  ALL  tKe  Court  inclined  in  opinion,  that  the  devife  of  a 
Cow'p.  309/  term  In  this  manner  to  make  a  perpetuity,  cannot  be  good;  for  to 
1)01151.487.506.  jimit  a  p5)&biiity  after  a  poflibility,  and  to  limit  the  remainder  of 
i.  Term  Rep.  ^  \txxf\  after  a  dying  without  imiei  ftands  not  with  law-  But 
«^Term  kctr     "^^^  CoURT  would  adYifc4 

243.       H.  Bh  Rep.  30. 

Cai.  u.  Jenkins  againfi  Young. 

Ecfter  Tertfii  6.  Cur,  1.      Roll  53. 

Lands  fWcn  to  pRJ^QR  bf  a  judgment  in  the  county  of  PlintSk    The  error  was 

'^^h^Mindum  afligfied  in  tlie  matter  in  Uw.   The  cafc^  bcingadjudgedufona 

II  the  uie  V*  fpecial  vcrdia  in  an  ejeftmcntjwas,  That^g.  Eliz.  one  Meredith  ff^t 

tt)em  and  the  that  land  to  Edwatd  Randall  and  his  wiie,  habendum  to  the  faid 

heirs  of  their  hufband  and  wife,  to  tlie  ufe  of  th^m  and  fbe  heirs  {/'their  tvTO 

two  bodies,  bodies  i  and  for  default  of  fuch  iffiie,  to  the  ufe  of  EdmtrdMorgM 

crratKS  an  cdate     .    ,  1  •    u   •  «  "6 

t3ii.-;w*s.c.  ahdhjs  heirs. 

i4c.  Mciediiii       The  queftion  was,  Whetlidr  the  hufband  and  wife  have  an  efbte 
*J^""»         tail,  or  out  for  their  lives?    And  it  was^  there  adjudg^  fortb« 
t^;d^i:if«n  of  ^hen  plaintiff,  that  it  was  an  eftate  tdil. 
n«le  <  I },    and  the  cafe  of  Denn  v,  CUlot,  2*  Term  Rep.  431* 

LitttBTOK 
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LiTTttTQ-A  lioW  argued^  that  it  was  error  ;  for  he  alledged,      JtitKivt 

that  the  cftatc,  out  of  which  the  ufc  Ihould  rife,  was  but  for  their       «r*«/^ 

Jives ;  ind  thb  ufe  cannot  make  the  eftate  larger  than  the  limita-       Y«v»o* 

tions :  as  ^.  Eliz.  Dyer^  186.  Where  land  was  given  to  two  for  their  cro.  Jac.  401. 

jivel,  to  the  ufe  of  another  for  his  life,  if  the  leflees  die,  the  ufe  to  GUb.  Rep.  17. 

him  to  whom  it  is  limited  is  determined.  8"«  ufw,  cd. 

1785,  p,  63. 

But  JoiVES,  Whitlock,  and  MysELf,  upon  the  firft  motion,  ^^  3'J» 

conceived,  that  there  is  difference  where  an  tjlate  is  limited  to  one,  -.com!^Dif, 

and  the  ufe  to  2,  ftran^er,  there  the  ufe  Ihall  not  be  more  than  the  333. 

eftatt  out  of  which  it  is  derived  ;  but  not  when  the  limitation  is  to  5.  Com.  Dig. 

two,  bahendum  fo  them,  to  the  ufe  of  the  heirs  of  their  bodies,  tliis  ^'5* 

is  no  limiution  of  the  ufc,  nor  is  the  ufc  to  be  executed  by  the  fta-  ^  ^^^""^u*^** 

bite  ;  bul  it  is  a  limitation  of  the  eftate  to  them  and  tlie  heirs  of   ^^^'  ^ 

tbeir  bodies,  and  they"  arc  in  by  courfe  of  common  law :  and  fo  it 

jlhall  be  taken  as  a  limitation  to  them  and  the  heirs  of  their  bodies, 

remainder  to  the  othet  and  the  heirs  of  the  other,  that  the  deed  may 

be  coiiftrued  according  to  the  intent  of  him  that  made  it. — And 

Tones- faid,  that  he  had  known  this  to  be  fo  adjudged  in  tVaUs, 

Dcfore  this  time.— Whereupon  the  Court  would  further  advifc. 

El  iti^ournatur. 


The  King  againft  Maynard.  c^%^  n, 

t^^FORMATiON  for  engrofling  one  hundred  bufliels  of  fait  to  Sak  :•  •  vlftiial 
•*  fell  again»  coiitrary  to  the  fotm  of  the  ftatute  of  5.  Ed%if\  6.  ^'«*»»'»  '*»«  ^- 
c.  14.  [a) .    Upon  the  declaration  it  was  demurred-  ^Jl^'^bu?* 

NoY  and  Mason  argued,  tliat  tlxif  information  is  not  main-  ^^f^ 
ttihable  : — Firstj  Becaufe  engroffing  is  no  offence  in  itfelf,  nor  or^h^' frlSitt*^ 
foreftalling  and  regrating  vrcre  not  in  themfelves  offences  punifhable  nor  hops,  miit,^ 
before  the  ftatute ;  nor  is  engroffing  in  itfelf  unlawful,  but  by  con-  or  any  other  tr« 
fcquencc,  or  by  reafon  of  the  things  bought  and  made  dearer)  •'*«^  ufedmor* 
whieh  ought  to  be  (hewn  in  the  indiSment  or  information.  SS^m/"'***"'^ 

Secondly,  Becaufe  it  is  not  any  visual  within  the  words  or  in-  ,.  iq(i,  1^. 
tent  of  the  ftatute;  for  it  is  not  vif^ual,  but  only  r0i»//Wir/x/m,  and  Sum.  1*51. 
for  preferration  of  viftual :  and  he  cited  a  record  in  Ea/ier  Term^  Owtn,  13$. 
18.  Elix.  adjudged,  that  baying  of  barley  and  converting  it  into  i:.^^^'  "• 
malt,  and  feUing  it,  was  no  offence  punifhable  in  a  mayor,  who  fold  jj^*  ^'  \ 
it ;  nor  made  him  to  be  a  viftualler  (the  mayor  being  prohibited  cro.  jic.  214. 
tofell  viAuals).     And  20.  Jac.  1.  adjudged  likewife,  that  hops  4- ^om.  Di|. 
were  not  viftuals  widiin  the  ftatute.    And  Paf.\^.  Jac.  i.  Rot.  36.  9*- 
adjudged,  that  buyii^  of  apples  to  fell  as^in  was  not  within  the  '•  ""^^  ^'^* 
ftatute.     And  where  it  is  mentioned  13.  El'tx.  c.  25.  (<i),  that  the  ^^' 
5.  Edw.  6.  c.  14*  doth  not  extend  to  baying  of  oils,  wine,  and 
other  merchaiidize^  except  fifh  and  fait,  it  is  to  be  intended  that 
vaa  not  ia  the  point  of  engroffing,  but  for  foreftalling  and  rtmx^ 
ing,  which  is  prohibited :  and  it  would  be  a  great  inconvenience 
if  (alt  Q^ould  be  within  the  law  to  be  victuals,  to  be  prohibited  to 
be  engrofied;  for  then  it  fhouid  extend  to  thofe  that  carry  fait  i(i 
waina  to  be  fold,  and  would  enforce  every  one  to  buy  fait  by  thf 

(«)  lUp«atd  hj  ia«Ofo,  ).  c«  71.— Set  Uiwk.  P.  C.  6.  tik.  Ivo.  p.  4&«. 

Q.a  hulhcl 
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Trs  Kjv  btidiel  or  peck  at  Ibips  or  fah-piti,  which  the  law  never  intended  i 
•/««^       but  the  law  intends  thofe  things  which  are  fold  in  great  quantity, 

Maymaid.  yfyg^iiy  |^(  cvcry  market  in  every  connty,  as  com;  cattle,*  butter', 
cheefe,  &c. :  but  if  any  engrofs  adl  the  fait  with  an  intent  fo  fell  it 
at  his  own  price,  and  at  unreafonable  pri<5esf  he  tn^y  be  thereof  in* 
dided  as  for  an  offence  at  the  common  law  ;  and  if  it  be  found,  ht 
is  finable,  as  appears  by  a  record  in  Ea/Ier  Term  tlie  43.  Edw,  3. 
Roll  I9.diewn  in  Court. — Whereupon  it  was  adjourned^ 

c^«»  «3-  Anon}Tnou5. 

r»fim,foU     'y  RESPASS  by  a  plaintiff,  being  a  frme  file.    The  parties  being 

t^ia* 'dZ  *^  ^^^^*  ^^^  ^"^^  ^^  ^'-^ '^^ '"' '  *"^  vcrdia  for  the  plaintiff, 

foreihc^ay  in  *^^  damages  and  cofls  ;   the  defendant  aijour  in  haneo  pleads,  that 

bank,  take  a^ftcr  the  verdid,  and  before  the  day,  the  plaintiff  took  to  hufband 

kurband,  the  one  J.  S,  and  (he being  married,  demanded  judgment,  &c. 

defendant  c*ii- ■  t         1  •    t_   •  1 

not piead  the  And  thereupon  it  was  moved  by  Rolles,  that  this  bemg a  pica 

coverture  in  arifing  after  the  verdift,  and  before  the  day  in  banco^  cannot  be 

?1^^^  pleaded ;  but  prayed  to  have  it  difallowed,  and  tliat  (he  Ihould  have 

c     V'  judgment,  for  the  defendant  liath  no  day  to  plead  it. 

Cro.  j4c.  323.  Tn£  Chief  Justice  and  Myself  were  of  this  opinion,  ceteris 
4^ Leon  I  ahfentilus. — Whereupon  rule  was  given,  that  this  plea  (hould  be 
I.  Bum'.  5!'  oufled,  and  the  plaintiff  (hould  have  judgment,  unlefs  other  matter 
'joim,  367.41 1,  (hould  be  (hewn,  &c.  Fide  4.  Hen,  ^  fl»  $•  21.  Hen,  6.  pL  10. 
i.Coin.D«.76.  21.  Hen.  y.pL  23.     5.  Hen.  7.  pL  40. 

tkit  14.  The  King  and  Barnes  againj  Hill  ^nd  Windfor. 

The  3».  lt«. s.  INFORMATION,  upon  the  ftatute of  32.  Hen.  8.  c.  9.  for  buy- 
.c.  9.  agiunft  1  Jng  of  titles  of  One  who  had  not  been  in  pofledion  for  one  year, 
i 'uMic'laV'*  ^^^^^^  *'"y  reverfion  or  remainder. 

but  if  inA  fti*  After  vci^dift,  upon  not  guilty  pleaded,  and  found  (br  the  plain- 
fX^aicl'tli  ^*'  Jt  WHS  moved  in  arreft  of  judgment, 

commrncement  FijtsT,  Bdcaufc  he  mif-recitcs  tlw  ftatute  in  the  date  and  in  the 
the  pariiaiyiefit,  continuance  I  for  he  recites  it  to  be  at  ti  parliament  mcboat.  dum^ 
it  is  « faui  cimt>  jiprHi$^  and  continued  iffque  vicefims  quinto  Afar^i  following, 
error.  which  is  a  mifpri(ion  in  both :  for  although  the  fecond  feflions  of 

An%  135, 436.  jjjp  fjjj  parliament  began  the  twelfth  of  j?^ri7,  yet  the  parliament 
Po  .  521.  began  the  twenty-eighth  of  AprU  30  Hen,  8.  and  the  fecond  feflion 
Cro.  jac.  ixx.  j^^^^  ^^^  twelfth  of  JpriJ  31.  Hen.  8.  ;  and  the  continuance  by 
Codh.  450.  prorogation  was  not  until  the  25th  of  Marcb^  but  until  the  twenty- 
Piowd.  5^  a.  fifth  ofAfav^  et  ai  inde  ufqueJuTu^  and  then  diflblved.  Wherefore 
X;.  Lev.  296.  /or  this  miipriiioii,  although  it  be  a  general  aft,  and  recked  where 
JLaf.x40.140?.  jt  needs  not  to  be  recited,  yet  that  mif-recitai  makes  it  ill.    Fiii 

%ir^itXti.  But  Rolles,  for  ihe plaintij^^  faid,  that  although  the  ftatute  is 
1.  Com.  Dig.  mif-rccited,  yet  it  is  not  material ;  for  he  doth  not  alledge,  that  it 
23  *•  is  an  offence  againft  the  ftatute  afore/aid.  for  then  he  had  tied  it  to 

a.  Hate,  173.  **         .  J      J       ^ 

X.  Hawk.  P.C.  5^5.     s.Hawfc.  P.  C.  3^0.     Ld«  Raym.  382* 

the 
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ehc  Aatutc  recited :  but  it  it  tllcdgcd,  that  be  bcwight  pretended  THiKjvn«nd 
rights,  cwitra  formamjlatuti  in  hujufmedi  eafu  editiprout.     But  tlie       Ba»w«i 
record  b«ing  viewed,  it  was,  that  the  defcndant^tf/ttr^w  pradifium      hill  and 
mmme  curaniy  and  relied  uppn  the  ilatute  recited  ;  and  there  is  no     Wihdsor.  • 
fuch  ftatu.te,  &c. 

The  Second  Exception  was,  Bccaufc  i^  is  alledged,  that  the  An  informMiv^ 
defendant  Hill  not  being  feifed  of  fuch  tenements,  nor  having  a  ^"  ^o-  ^'^•^* 
remainder  or  reverfion  therein,  conveyed  and  granted   tYiceJmo  buy*ngp*rctend- 
fr'imo  O^obris^  quarte  C^ro/iythofe  tenements  byway  of  maintenance  ed  titicf,  mufi 
^nd  champerty  to  the  faid  tVindfor  ;  and  for  confirmation  of  the  «»«•  that  the 
faid  conveyance,  the  faid  Hill  and  Su/an  his  wife,  by  fine,  in  Hilary  ^'^'.^"^J^''*' 
IVrw,  4.  Car.  I.  granted  the  faid  tenements  to  Ivindforj  and  dotl>  "^  ' 

not  aver  in  fad,  that  it  is  a  pretended  right,  &c.  as  he  ought  to  do ;  V^t  *^' ]"' 
for  that  is  the  point  of  the  aajon.  Serf  74. 

1.  Hawk.  P.C.  55;.     3.  Bac.  Ab.  5ft6* 

The  Third  Exception,  Becaufe  the  value  of  the  land  at  the  ^^  information 
time  of  the  fine  was  8O0I. ;  and  he  doth  not  fhew  what  was  the  for  buying  a 
value  of  the  land  at  the  time  of  the  bargain  of  thofe  tenements  ;  ptttended  title 
and  it  may  be  they  were  of  better  value  at  the  time  of  the  fine  than  """^  "*^*  ^^^ 
at  the  time  of  the  grant ;  and  thje  grant  of  them  is  the  offence.  hnd  «°he  rtnic 

of  tlie  barf  aim    7.  Hawk.  P.  C.  555. 

The  Fourth  Exception,  Becaufe  the  verdift  finds  Hill  and  A  vcrdiova. 
his  wife  guilty,  and  the  wife  was  not  party  to  the  fuit.    .  riant  from  t^e 

And  THE  WHOLE  CouRT  conceived,  that  thefe  defaults  in  the  neooi. 
information  made  it  ill,  and  that  the  vcfdift  was  ill,     B^t  they.  ^  1,^^^^  p  q^ 
>ould  idvifc  thcreuppn-  ^,. 

powp.  175.  766 J  ^ 

Mathews  ugatnft  Whetton*  Caii  15. 

Hilary  Term,  ^,  Ca^.  I,     Roll  J^^S,. 

TRESPASS.     Upon  a  fpecial  verdift  the  cafe  was,  hfeme  copy-  A  copyholder, 
holder  for  life  takes  baron.     The  hulband  makes  a  leafe  to  one,  ^  ^P«e*«>  «»f- 
25.  March^  3.  Car.  i.  by  indenture  for  a  year  ;   by  another  inden-  ^^^^i^^^. 
ture.  dated  the  fame  day  and  year,  m^kes  ^  fecond  leafe  to  the  lame  ^utif  he  make 
party  for  a  year,  to  commence  27  th  March^  after  the  end  of  the  three  leirtct  to. 
faid  firft  leafe ;  and  by  a  third  indenture,  bearing  datf  the  fame  sether*  c^h  19 
day  and  yjcar,  makes  a  leafe  to  him  for  a  year,  to  begin  thp  a^fth  [^^*j; 
^{  March  next  enfuing  the  end  of  the  fecon^l  leafe  ;  and  fo  betwixt  thewplrationoC 
each  leafe  two  days,  betwixt  the  beginning  of  the  new  leafp  and  the  the  other,  it  !• 
end  of  the  former.    The  hulband  afterwards  furrenders  his  copy-  an  evafton  of 
hold  to  the  lord,  who  enters,  and  lets  to  ^^nother  for  fqrty  years  j  '*'•  ^"'***"|,*?* 
and  afterwards,  during  the  fecond  leafe,  the  firft  leffee  enters,  and  2[,2r«nd  ihl 
the  lord's  iefiee  oufts  him:  and  if  the  entry  of  the  lord's  leiTee  he  iord*«  accep-  - 
lawftil,  they  pray  the  difcrctjon  of  the  Court,  &c.  unceof  thefur- 

R0LLB8  now  aigued/or  the  plaintiff.    The  firft  qucftion  he  made  JJJj;^'  "^  ^^e 
was.  Whether  the  firft  leafe  be  a  forfeiture?  And  he  argued,  that  forttfiui*,  will 
it  (hould  no-    e  a  forfeiture ;  for  by  the  law  of  the  land  every  co-  not  avoid  it 
pyholder  may  *  ake  a;  leafe  for  a  year  witucut  forfeiture ;  and  here  s.c.jonea,a4|. 

IS  but  a  leafe  for  one  year  :  and  alt  iau;t  ^  »^  niay  be  objefted,  it  i«  a  »•  5°**'  ^'*'^' 

...  •  508.510. 

j.Co.^!,    9.  Co.  75.  '  Cro.  Jac.  joi.  308.  403.      M>-      -».  539.  5«9.    i.  Brownl.  133,    Co,  Lkt 
|9-'a.  Boce  (^),    a.  Con.  Pij.  510.  ja6, 5*7.     3.  lac.  Abr.  404.  1.  Term  Rep.  474* 

0^2  d.evifc 
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Math? wi     4ev]^e  tQ  avoid  a  fbrfeiture»  and  fo  covinous  and  ^ndtilent,  which 
«r«iV       tlie  law  will  not  favour  ;  yet,  he  faid^  ifrauid  and  praAice  ih^Il  notl»e 
w«»TToji.    ij^tcndca,  unlcft  it  be  found. 

»^«at.  3^         -j-jjg  SECOND  QUESTION,  Admitting  it  to  be  afo|feiture,  yet  the 
f •  Bu^.  190I    ^^^^  taking  a  furrcndcr  and  not  entering  for  the  forfeitu^,  but 

making  a  Jeafc  for  ycarsj  his  Icflee  fliall  not  enter  fo^r  the  forfeiture ; 

for  the  ledee  cannot,  when  the  lor4  Allows  thereof. 

G|iiM$TON,  for  tiff  defendant^  ^Tg^pd^  that  it  is  a  forfeiture ;  for 
the  three  leafes  being  all  made  at  one  time^  (hail  be  intended  one 
«ntire  contract,  and  not  warranted  by^  the  cuftotn ;  but  it  is  fraud 
find  praftice  apparent  to  deprive  the  lord  of  h^s  forfeiture :  and  this 
covin  needs  not  to  be  found,  as  a  leafe  for  three  hundred  years  is 
piortmain ;  and  if  a  jointrefs  within  the  flatufe  of  liyfien.  7.  c.  20. 
jnakc  a  leafe  by  fine  for  five  hundred  years,  this  is  a  forfeiture  as 
wellAS  an  alienation  of  the  fripehold  of  thp  land,  for  it  is  an  equal 
fnifi:hief,  And  he  denied,  that  a  copyholder  m^y  make  a  leaie  for  4 
year  by  the  law  of  the  land  and  the  general  cuftom  of  the  realm  \ 
for  he  ought  to  have  a  {pecial  cuilom,  otherwife  it  js  not  good, 
pplefs  it  be  for  the  trial  of  a  title,  which  hath  been  allowed,  b^caufe 
it  is  for  reducing  a  right,  and  for  the  lord's  benefit.  ' 

SECOKDI.Y,  He  faid,.  Admitting  it  is  a  forfeiture,  yet  the  lord's 
acceptance  of  the  furrcnder,  not  Knowing  of  the' forfeiture,  is  n6 
difpenfation  thcrewitli,  and  confeqiicntlv  that  the  lord's  Icflec  hath 
a  good  eflate  and  right  in  him,  for  which  hjs  entry  is  lawful. 

And  Jones,  Whitlock,  and  Myself,  were  of  that  opinion. 
Whereupon  a  rule  was  given  upon  the  firft  argument,  that  Judg- 
incnt  (hould  be  entered  for  the  defendant,  unlcfs  other  caute  was 
Jhewn. — And  another  day  being  moved  again,  Richardson,  Cbuf 
Jufiice^  being  then  prcfcnt,  although  he  at  the  firfl  doubted  on  the 
iecond  point,  yet  it  was  adjudged  by  hjs  confent  for  the  diefendant. 


CAtftsf.  Holyday  agalnft  Oxenbridge. 

Affvateperw  'T  RESPASS  of  aflault,  battery,  wounding*  and  evil-intreating, 
Ibo  may  joftiiy  a  '\^  Lond^n^  i^c. '  The  defcnda^nt pleads  as  to  the  wounding  not 
*^^*"*  hiT*"  BP''*y-  A*  *^  **  refiduc  of  the  treipafs  he  pleaded,  that  din  ante 
J^mhTdctlai  ^W*''  ?"•»  ^^'  *i^  plaintiff,  at  Btdmgtoft,  in  the  epunty  ofSmrry^ 
clieiting  wkb  eommimtif  ufui  fuit  an  ill  trade  called  "  cheating  at  play''  of  divert 
lilftdiee.  the  king's  fubje£t$  with  fajfe  dice,  and  defrauding  them  pf  their 
1.  Joon,  S49.  money ;  and  for  the  ufing  of  his  faid  il|  tpide,  wandering  up  and 
/.  Roil*  5a6.*  down  the  country  to  ^d  out  perfons  inexpert  at  playing  at  fuch 
f.Hawk.  «b»is.  games,  to  deceive  them  of  their  money  ;  and  in  his  fuch  wandering 
lie*  rf  ^^  pountry,  to  fuch  intents,  temporf  qufy  f^c.  came  to  the  houfe  of 

CiSw^fv       ^^  Nicholas  Carew^  at  Bidingten  aforefaid,  to  find  any  whom  be 
r^iA,  a^.       might,  bv  playing  ^ith  falfe  dice,  defpoilof  his  monev';  where 
finding  toe  defendant  and  one  U^illtam  Arndd  \n  fuph  play  unex- 
pert,  defired  them  to  play  with  him  in  the  laid  houie;  whereupoif 
the  defendant  and  the  laid  William  jtmoldjViOX  fufpe&ing  any  hurt  o^ 
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deceit,  pr4t££h  tempore  quo^  i^c.  played  with  the  plaintiff  in  the  fa W  Hot y day 
houfc  of  Sir  Nicholas  Carew  at  dice  for  money  (the  faid  Sir  Nicholas  n^^^f^ 
bfcing  in  the  houfc,  and  a  jufticc  of  peace  of  the  faid  county) ;  and  "**''***^*^^- 
the  laid  plaintiff  playing  with  the  defendant  and  the  faid  fVilliam 
ArnoUwiih  fiilfc  dice,  fubtilly  conveyed  by  the  plaintiff  (diver$ 
fums  of  the  defendant's  money,  faljo  et  fraudulenter  defredatis)^ 
would  prefently  have  departed  from  the  houfe,  and  lought  to 
efcape  ;  but  the  defendant  knowing  certainly  that  he  was  deceive^ 
by  the  faid  falfc  art  of  cheating  with  falfe  dice,  pradiilo  tempore  quoy 
lie.  molliter  manus  impofuit  upon  the  plaintiff  to  bring  him  before 
the  faid  Sir  Nicholas  to  be  examined  concerning  the  faid  offence : 
and  he  examining  ^id  finding  him  upon  his  examination  vari(>usf 
and  uncertain  in  his  arrfwer,  bound  him  by  recognizance  to  appear 
at  the  next  feilions  for  the  peace  of  the  county  of  i'wrrv;  at  whicli 
fcflions  he  appearing,  was  indifted  and  convifted  of  the  faid  of- 
fence; which  faid  impofing  of  his  hands  and  bringing  him  before 
Sir  Nicholas  Cfirew^  for  the  caufes  aforefaid,yi//V  refiduum  tranfgref- 
fionis  pneJi^i^ ;  and  traverfes  the  trefpafs  in  London  or  elfewhere, 
except  at  the  iaid  hotjfc  of  Sir  Nicholas  Carew.  Upon  this  ple^ 
the  plaintiffdemurred, 

GzKMYV^  for  the plaintiff\  now  moved,  that  the  plea  was  not 
^ood ;  for  one  cannot  without  an  officer,  for  any  caufe,  and  that 
upon  his  own  f*HJ)icion  only,  arreft  or  ftay  any  pcrfon  unlefs  in 
felony,  cfpccially  in  his  owq  cafe. 

But  ALL  THE  Court  (the  Chief  Jyftice  being  abfent)  held  the 
plea  to  be  good  i  for  it  i$  fhewn,  that  he  wa$  a  co|pmon  cheater* 
and  that  he  cozened  with  falfc  dice,  and  therefore  the  defendfint 
led  him  to  a  juflice  qf  peace,  being  in  thp  fanie  houfe  :  and  it  ap-  Cro,  Jac.  49$. 
pears  by  the  plea,  tliat  there  was  gopd  caqfe  of  flaying  him,  for  he 
is  afterward  indided  and  conyiflcd  of  that  offer^ce^  and  it  is  pro 
kno  publico  to  flay  fuch  off^pndcrs.  And  the  c^ufe  of  the  faid  ar** 
refting,  flaying,  and  bringing  him  before  a  juilice  of  peace,  being 
by  demurrer  confefled  to  be  true,  thev  held  it  to  be  a  good  plea, 
and  that  the  plaintiff  had  no  caufe  of  demurrer.  Whereupon  rule 
was  given  tq  have  judgment  entered  for  the  dcfeudai>t,  &c, 

L^akins  againji  Sir  John  Lamb  ai^d  Holt.  Caii  i>. 

QUARE  IMPEDIT  of  the  church  of  Segrave,  in  the  county  of  if  ifl»e  be  Joined 
^\^Nortbampton.    The  plaintiff  entitles  hjinfelf  by  grant  of  the  by  ooe  defen- 
ncxt  avoidance.     Sir  John  Lamb  pleads  to  the  iffue  '*  non  concejpt,''  2*a 'ihT**  ''**^' 
2s  the  plaintiff  count? ;  and  iffue  being  joined,  it  was  tried  ^*>Y  ^fi  ^\  demurrer 
prius.    Hoh'i  the  other  defendant,  pleads  a  plea  ;  whereupon  it  was  by  the  other 
demurred.     The  v^rdi^  being  found  for  the  plaintiff  at  the  fui^-  defendbnt,  and- 
mcr  afl&fe,  and  the  poftea  being  rettjrned  at  ociabis  Aftchaelis^  the  ft^r«^  «<>"'»- 
entry  was,  "  CwWtf  arf'z/l/5lr^t;w//"of  thejudgnaentupon  theverdift  ^'^'^^^^if 
and  denrarrer  :  ai^d   day  was  given  to  the  plaintiff  KnA  Holt  ufque  «  judgment  on' 
^^abis  Hilarii ;  and  then  judgment  was  given  for  tlie  plaintiff,  as  ^h  u  good, 
well  upon  the  verdift  as  upon  the  demurrer.  »uiiough  no 

continuanM  if 
catered  after  the  fenSeL     ^Dte^  131.     Poft.  380.— Crt.  J^.  ^s8.     Crc^Uz.  4S9.   i.  Bac.  Ab.  9^^ 
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tAssv«  And  becaufe  no  day  was  given  to  Sir  John  Lamby  againfl  when) 

H^*       the  verdift  i$  found,  it  was  by  Mr.  GRiMSTONailigned  for  error; 

llMJumd     ^^^  ^*^       judgment  not  being  given  the  fame  Term  in  which  the 

H9tT?      fojlea  wsis  returned,  but  at  anotl^er  Term,  cj^y  ought  to  have  beei\ 

given  to  all  the  parties,  and  therefore  it  is  a  dlfc$ntinua^ce ;  anddif- 

continuances  after  verdi^s  are  not  aided. 

But  ALL  THE  Court  held,  it  was  notzxij dijconttnuance  \  for  the 
yerdift  being  found  a^ainft  Sir  John  Lamby  he  Js  o^t  qf  the  court, 
and  no  day  ihall  be  given  to  a  defendant  a^inft  whom  a  vcrdift 
was  found  ;  for  he  hath  no  da^  in  court  to  plead  any  thine:  but 
in  this  cafe  day  is  only  to  be  given  to  the  party  who  is  to  plead  to 
the  demurrer.  And  divers  precedents  were  (hewn  here  in  the  Old 
and  Ne^  Book  of  Entries,  where  the  entry  is  only  in  fuch  man- 
ner; whercfor9  it  was  held  x\o  error. — ^Afterwards  jud^nient  was 
afErmed* 

Case  st.  Mo(  and  Allce  his  Wife  ag^ipift  Butler. 

Trinity  Term,  7.  Car.  i.  Roll  5. 

AdeeUntton'in  A  CTIQN  FOR  WORDS.  Whereas  thcye  was  comcnvntcation 
^nder  (Uting  a  ^^  betwixt  the' defendant  and  J.  S.  pf  one  SibillGffcJwin  and  ofJUa 
^ir  Au'  ^¥  plaintiff;  th^t  tlie  defendant  fp^ke  thefe  word|  of  the  faid  SibiU 
!ted1fend.nr  ^"^  ^^^  ^^'^  ^^'^' •  **  SiBiLL  Goodwin'*  {innuendo  the  faid  SibiU 
faid,  "  ji,  hath  Goodwin)  '*  hath  ftoien  away  fuch  goods,"  mentioning  what  they 
•*  ftoicn  my  were;  *'  and  (he*?  (innufnda  thff  plaintiff)  *,' was  privy  andconfenting 
tlS^*'*"''.     **  tlicrcunto.*' 

"thepUintiflf)  After  verdiA,  upon  not  guilty,  and  found  fof  the  plaintiff*,  it 
•*  wai  privy  ^^  ihoved  in  arrclt  of  judement,  that  the  communication  being 
f  ar^^f  "  ^^ ^^°*  *"^  ^^^  fpccially  ot  Alice,  but  **  she,"  innuendo  the  plain- 
luin.^**"' '  "'*  ^*^»  *^rc  cannot  be  any  reference  to  the  plaintiff:  fo  the  words  do 
caJ^  i:  ^^^  appear  to  be  fpoken  of  her  ;  and  the  imiucndo  will  not  help  : 
F^-  *76.       ^^  ^j^^  f^^  ^j^^^  ^^  ^^   J  y  b  i!,*rr.'/  Cafe. 

Put  THE  Court  held,  it  was  certainly  smd  fufSpiently  alledged ; 
for  the  words  are  to  be  rcftircd Jin^ulajingulis :  and  when  it  is  laid. 
*^  SibiU  Goodwin  dole  fuchgoods,  ana  she  {innuendo  the  plaintiff) 
*f  was  privy  andconfenting,  &c."  this  word  "  she"  cannot  be  refer- 
red to  Sibill^  biit  to  the  plaintiff:  and  for  the  words,  that  **flie  was 
"  privy  and  cpnfenting  to  the  dealing  of  the  goods,"  there  is  good 
<;aufeof  a£lion ;  for  fhe  accufeth  her  to  be  acceffory.  Whereupon 
It  wa^  gdjpdged  for  the  plaintiff. 

Cf t«  19.  Jaxon  agatnft  Tanner. 

^UredaougM  ▲  GTION  fO\  WQRD5 ;  for  that  he  fajd  of  the  plaintiff; 
ihay'begiven  XX  {)e]Qg  g  mercha()t,  **  Thpu  ^rt  a  rggi^e  and  a  i>egg%rly  fclloyr, 
S^i^ii^*"  "  *"^  ^  ^^  P^^^  ^^^?  *  bankrupt  before  the  next  Term:"  and 
word4'rp!kfD  ^pr  ^at  he  feid  aft^rward^i  \JpoR  tlic  fame  d^y,  to  qr^cjobn  Harris 
todiffetentpfr*  Qf  the  ptf^intiff,  ^\  T^'^id  ^in^  not,  for  he  will  be  thy  undoing'* 
P^^  at  4i^pfm.  The  defendant  plraded  nqt  guijty  ;  an^  it  was  fqpnd  for  tht 
SJ^fj^     ^   nlaintiff,  andentiit  damages  given  by  the  jury. 

CMlb,  34)«       Moor,  141.    Cro.  EUs.  3t9,  7S8*    See  %•  Bac«  Abr.  7,  in  aor*f. 
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Whereupon  it  was  moved  in  arrtft  of  judgment  by  HotBOHWi       Jy^ 
tJiat  thefe  words  are  alledged  to  be  su  fevcr^  times :  and  for  the     j*^*'^ 
words  fpokcn  the  firft  time,  the  aft  ion  may  lie ;  but  for  the  words 
fpokcn  afterwards,  the  ajftion  lies  not  j  anfl  damages  being  entire,  Doy5i.377.73ft, 
there  can  be  no  judgment:  for  the  Court  fliall  intend,  that  da-  j.TerinRcfK 
mages  were  given  as  well  for  the  fecond  as  for  the  firft  fpeaking,  433. 779* 
when  both  iflues  are  found  for  the  plainti£F ;  but  for  words  fpoken 
at  one  time  if  damages  be  fpund,  the  Court  (hal^  intend  they  were 
given  for  the  words  only  which  are  siftionable,  ^nd  not  tor  the 
other. 

But  TH]S  Court  conceived  in  this  cafe,  that  the  words  fpoken  at 
the  fecond  time  are  as  well  adion^ble  as  the  words  of  the  firft,  and 
aggravate  ^he  firft  words  ;  for  when  he  fir{(  called  I^im  ^*  a  bank- 
"  nipt,and  I  will  prove  him  a  bankrupt,  &c.'*  it  lies  for  thefe  words 
(but  no(  for  the  words  '♦  rogue"  or  "beggarly  fejiow**) :  and  when 
afterwards  hp  f^id  to  afiother,  *^  Truft  him  not,  for  he  will  undo 
"  thee,"  they  tend  to  the  fami?  fenfc.  Whercimon  judgment  was 
given  for  the  plainnfF,  unlefs  other  matter  were  Inewn  to  the  Court. 
--And  being  anot)ier  day  moved  again,  Richardson,  Chief  Juf-^ 
ticty  conceived,  there  was  not  any  difference  betwixt  thefe  words, 
V 1  will  prove  thee  a  bankrupt,"  and  ^'  I  (hall  prove  thee  a  bank-  . 
**  rupt  by  fuch  a  time."  And  he  lield,  thatthe  #ftion  well  lies  fof 
any  of  the  faid  words, 

Facy  agatnft  Long.  Cah*©. 

PROHIBITION.  A  qucftion  was  moved.  Whether  tithes  fliall  Tithti dudl  1101 
*  be  paid  for  the  depalturing  of  (heep  for  one's  family  only,  and  ^^^^^ 
not  to  be  fold  ?  For  the  prcfcription  was,  that  he  paid  the  tenth  JbSSwi^oJ^ 
pound  of  wool  of  allfbeep  fold  there  and  depaftured.  '  famUy,  nor  for 

But  Maynard  moved,  that  notwithftanding  the  payment  of  the  *^^?*^  ^ 
tenth  fleece,  he  fhould*  pay  for  the  pafturage  of  his  (heep  eaten  in  |jj^  ^ 

But  ALL  THE  Court  held,  that  tithes  fhall  not  be  paid  for  any  s!c.i JlAA^' 
cittle  eaten  in  the  family,  no  more  than  for  cattle  reared  for  pail  ^7* 
or  ploueh :  and  a  precedent  wJis  cited  in  Hilary  Term%  g.  Jac.  u  ^l"' J1» 
4  fo  ft  was  refolded.  '^  X»^^ 

Cro,  Eli*.  446.  476.  Cro.  Jac.  43c.  576.  Hard.  i$4.  5,  Bac.  Ab.  55,  56.  3.  Com.  Dig.  97. 
Banb.  90.  313!     Gilbert'!  Scp.iii  Equity,  131. 

Margaret  Hindc  againfi  The  Biftiop  of  Chefter.  ^*"  "• 

PROHIBITION:  Becaufe  the  dpfrndant  fucd  in  the  confiftory  ^M'-Hj-^ 
^  court  of  Cbffierjhtfore  the  coix)iniflarv  there,  for  a  mortu  aky,  *^  chS^^Iw 
after  the  death  o{  William  Hinde^  a  prieu  of  the  faid  diocefe ;  fur-  entJcM  to  a 
fnifing,  that  by  cuftom  there  he  ought  to  have  for  a  mortuary,  after  nwitaary  ontht 
the  death  of  every  pricft  dying  within  the  faid  archdeaconry  of  <l««^horwery 
Chefiir,  the  bcft  horfe  or  mare,  his  faddle,  bridle,  fpurs,  his  beft  ^^^^^^-^ 
pwn  or  cloak,  his  beft  hat,  his  beft  upper  garment  under  his  ^^^^ 
gown,  his  tK>pet,*his  beft  fignet  or  rine,  as  to  3ic  bilhop  di  debito 
confueuffejupponitur  (a) ;  and  recites  the  ftatute  of  21.  Hen.  8.  c.  6. 
jconceming  mortuaries.    And  (he  avers,  that  there  is  no  fuch  cufr 

U)  By  tS.  Cm.  1.  c.  6.  thb  mprtuary     is  fettled   upon  the  bi(hop  in  iti  ftead. 
ii  'direfted  -to  p6k}  and  aa  c^uiraltDt     s.  BL  Com. 416* 
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torn  there ;  and  that  fhe  had  paid  a  mortaary  to  tlie  parfen  of 
Bumberry ;  and  that  after  a  prohibition  the  defendant  had  profe-, 
cutcd  his  fuit  there. 

Noy,  Attorney  General^  UK>vcd,/ir  the  defendant^  that  confolta- 
tion  fhoald  be  granted. 

The  first  quESTiow  was,  This  fpit  being  for  a  mortuary  in 
the  archdeaconry  of  Qhejlcr^  and  the  doubt»  whether  there  were  a 
cuftom  in  that  place  to  have  fuch  things  for  a  mortuary,  Whether 
this  be  juft  caufe  of  prohibition  \  or,  that  this  fuit  being  for  a 
mortuary,  Is  merely  triable  in  the  fpiritual  court  \  And  it  was  al- 
ledged  on  the  defendant's  part,  that  this  is  merely  triable  in  the 
fpiritnal  court  ilpoA  the  ilatute  of  artic.  cleri  ;  which  faith,  that 
where  a  fuit  is  for  a  mortuary,  prohibition  (hall  not  bt  granted: 
and  in  Ftt%.  Hat.  Brev.  53- 1^  51-  lO.  Hen»  4.  2.  where  ^s&om  \\ 
alledged  for  the  payment  of  a  mortuary,  it  is  faid  this  cuftom  is 
triable  in  court  cbriftian :  and  13.  Rich.  2.  "  Jurifdieiint^*  20. 
KilhwajyfoL  1 10.  where  fuit  is  for  a  mortuary,  confultation  ihaO 
be  awarded.-^  But  Calthrop,  f&r  the  plaintiffs  moved  againft  it, 
and  faid,  True  it  is,  before  the  2<  •  Hen.  8.  c-  6.  if  there  were  a  fuit  in 
court  chriftian  for  a  mortuary,  confultation  fhould  be  granted, 
vide  DB£t.  tt  Student^  fol.  176.  and  the  Bo^i  of  Bntriex  ;  but  die 
courlc  is  otlienvife  fince  thatftatute. 

But  as  to  the  second  c^estion,  Whether  confultation  (halt 
be  granted  upon  amotion,  without  anfwcring  to  the  prohibition  } 
(and  that  was  moved  by  Nov,  That  it  fhall,  becaufe  the  fuit  being 
for  a  mortuary,  there  is  no  caufe  of  prohibition ;  therefore  conful- 
tation  fhould  oe  granted}) 

Jones  and  WHXTtocic,  Jujiices^  were  of  opinion,  that  a  prohi-r 
bition  ought  not  to  have  been  granted,  it  being  a  fuit  for  a  mor* 
tuary  :  and  although  it  was  alledged  it  is  i^ow  grantable  upon  the 
ftatute  of  21.  Hen*  8.  c*  6,  tlicy  conceived,  that  by  the  provifo 
therein  mortuaries  ihall  be  paid  in  the  archdeaconry  oiCbeJier^  as 
before  they  have  been  accuftomed  ;  fo  it  is  out  of  tlie  itatute :  and 
the  cuftom  for  payment  of  mortuaries  being  in  qucftiou,  is  triable 
in  court  cbriftian  :  and  although  prohibition  hath  ^en  unduly 
granted,  yet  it  is  no  difcretion  m  the  Court  to  grant  a  confulta- 
tion upon  motion  without  anfwering. 

But  Richardson,  Chief  Juftice^  and  Myself  h^ld,  that  no 
Cro.  Eliz,  151.  confultation  ought  to  be  granted  :  for  the  furmifc  in  the  prohibi- 
tion is  good,  that  there  is  no  fuch  cuftom  to  have  fuch  goods  for 
mortuaries,  as  is  furmifed ;  and  that  may  well  be  tried  by  ^ecouHe 
of  the  common  law :  for  now  the  ftatute  ap^points  what  (hall  be 
paid  for  mortuaries;  and  that  in  the  faid  places,  in  IVaUs  and  the 
archdeaconry  of  Qyeftery  fuch  mortuaries  (hall  be  paid  as  have  been 
accuftomed,  which  is  iftuable  and  triable  at  the  common  law  ;  cf- 
peciallyas  this  cafe  is,  wherein  the  plaintiff  pretends  and  furmifeth, 
that  (he  paid  the  mortuaries  to  thc^  parfon  of  Bumberry^  in  which' 
parifti  the  faid  prieft  inhabited  ;  and  that  there  is  no  fuch  cuftom 
(he  fhould  pay  it  to  the  archdeacon. 

Secondly,  We  held,  as  this  cafe  is,  no  confultation  ought  t(| 
be  granted  upon  motion,  without  anfwering  to  the  prohibition ; 
becaufc'the  plaintiflr  in  her  declaration  \ipon  the  prohibition  flicws, 
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that  the  defendant  bath  fued  after  thp  prohibition,  which  is  %  con-       Hiii»b 
tempt,  and  ought  to  be  anfwcrcd }  but  peradvcnturc  infome  pafes,       n^fi 
when  the  prohibition  appears  in  itfclf  to  be  unduly  granted,  the     c„""^. 
defendatit  Isefote  appoirance  having  committed  no  contempt  in 
profccuting  thereof  may  more  to  have  a  confultation :  whereupon 
It  wa$  appointed  that  the  defendant  fhould  plead  or  deinur>  and 
then  the  Couit  wpu|d  give  judgment  upon  the  record  before  Uiemt 


Mills  agatnfi  Mills,  Cai*  %i^ 

ACTION  on  the  pife,  }n  the  natuit  of  a  confpiracy.    Whcrca9  An  aeKon  mi. 
the  defendant  with  7. 5.  falfo  it  malitioft  qonfpired  to  procure  ^^  "^y*  **• 
Jiim  to  be  indifted  of  fuch  a  felony;  that  the  defendant /^/^  et  mii*  }ph!^^^^ 
litiofe  fuch  a  day  procured  him  to  be  indided,  whereby  he  was  much  agmnit  one  de- 
vexed,  &c.  Aftfr  yerdi£^,in  arreftof  judgment,  Littleton  moved^  fendancMif. 
ihatthis  aftion  lies  not«  beci^iie  he  did  not  fue  the  other  as  well  as  r.K.B.  1x4.11s. 
the  defet)dant ;  for  confpiracy  ought  to  be  againft  two.-^Sednon  al-^  Cartii.  41  a. 
kcatur\  for  atia£^ion  upon  the  cafe  may  well  be  agstinft  one  of  them.  i*^oU.Ab.ifi« 
whereupon  ^t  was  adjudged  for  the  plaintiff.  ^^m^^'  "^ 

Str.  i44«  193.  1227.     I.  Wilf.  2|o.    12.  Mtd.  209.     |,  H^wk.  P.C,  c.  f  i.  U  S.  2.  Term  Rep,  %iu 

WaUh  agatnfi  Bifliop.  caib  »]. 

Hilary  Term,  6.  Car.  i.    Roll  ^^. 

pRRO|l  of  a  judgment  in  the  co|nmon  pleas,  in  trefpafs  of  bat-  inhatttryaf^ft 
^  tery  againft  two.    They  plead  fcveral  pleas,  the  one  not  guilty ^  two,  if  ihty 
fhe  other  zjuftification ;  whereupon  fcveral  iffues  were  joined,  and  Pj*^  ^dhath 
the  jury  found  both  iffues  for  the  plaintiff*  and  affefs  fcveral  da-  Jj^j  ^^  ^ 
ms^es,  but  joint  cpfls.     Afterwards  the  plaintiff  caufed  a  nolle  plaintiff; he ouf 
fr^etptt  to  be  entered  againft  the  one,  which  was  entered  accor-  enter  «e/^  pr«- 
dingly;  and  takes  judgment  agaittft  the  other  for  the  damages  found  /«f««eg»iDflMeb 
>pfnftlum.a»dthecoft8.  :^^& 

LiTTLBTON  affigned  error,  Becaufe  a  mlk  frojequi  againft  the  other.— f(4/< 
one  befoft  judgment  entered  is  quajiz  releafc  to  nim,  wnich  ihall  s.C  port.  243. 
CQTire  to  thp  other»  and  abate  the  writ  for  both  ;  but  if  he  had  2.Roa^b.  lou 
prafed  judgment  againft  the  one,  and  had    it,  then  he  might  ^^'  i^.  >^ 
enter  a  n9lk  prefequi  againft  the  other.    And  that  entry  of  a  nolle  ^*^^'','oj^ 
Pr^eqm  a^nft  the  one  after  judgment  ihall  not  abate  the  writ,  nor  \,  Lev.  '33, 
be  a  releuti  to  the  other ;  and  for  that  was  cited  14.  Edwn  4.  pL  6.      2.  Com.  Dig. 

But  Mft.  Gitiit$TOK  anfwered,  tliat  tliis  nolle  pro/iqui  is  not  a  ffwaf.s9. 
releafe  in  itfelf,  but  an  acknowledgement  that  be  will  not  proceed  i[  Burr.  3  5S. 
»againft  theone;  which  the  plamtiff  may  well  do  in  trefpafs,  Dougi.  169. 
where  Ae  defendants  fever  thcmfelves  by  pleading,  and  there  be  3-  Term  Rep» 
fcvcnd  verdicts .  againft  them :  and  fo  there  be  divers  precedents  ^''^j  j^ 
where  nolle  prefeaul^s  arc  entered  as  well  before  judgment  as  after  j  c.  B.  le^ 
and  fo  is  the  C5ld  Book  of  Entries. 

Th£  Court  thereupon  would  advife  (a). 

(«)  It  irae  noftd  tgiin  ia  HQiry  Term,  tnd  the  Jadgmcnt  ojf  the  comnioii  plsfts  al^ 
diined.    Poft.  343. 

MounfoB 


^^  Michaelmas  Terra,  7.  Car.  i.    InB.R. 

^^"  M-  Mounfon  a^^Jl  Cleyton. 

Trinity  Tirm,  6.  Car.  1.  Roll  134J. 
ift  man  taken  CCTRE  FACIAS  to  have  execution  upon  a  judgment  in  debt, 
in  extcution  be  O  'f^e  defendant  pleads,  that  at  another  time  the  plaintiff  had 
lL^!!!i  l!^.  fned  execution  by  a  capias  ad  faitsfaciendum^  and  the  defendant  was 
liJTeanewf#./«.  taken  m  execution.  The  plamtitr  replies,  that  true  it  is  he  fued  a 
€>T^  Jcv  9  fmtias  capias  ad  fathfacUndufn,^  and  the  defendant  was  taken  tliereupon , 
cnthejuiiimcnt.  5^t  i^g  prcfently  refcued  himfelf  and  efcaped* 

,5j/  '^^'    ^'       The  defendant  demurs  (hereupon. 

roft.255.  And  ALL  THE  CouRT  conceivcd,  that  the  replication  was  good ; 

29.  AQTr  pi.  41*  ibr  the  plaintiff,  not  having  the  fruit  of  his  execution,  may  have  a 
5,. 0^44. 5a.  new  execution ;  and  it  is  not  reafon  the  defendant  fhoulil  take  ad- 
^^^^ uaI*  ^*"^^  defon  tortdemefne  t  and  as  tliere  is  no  caufe  for  the  defen- 
Qobart,  eoT*  ^^^^  ^^  liz^t  an  audita  quetela  when  he  is  efcaped  ^nd  taken  again, 
Yeiv.  52.  unlefs  it  be  for  a  voluntary  permiifion  by  the  iheriff ;  fo  there  is 
Cro.  Eiiz.  47S.  not  any  bar  for  him  to  have  new  execution  r  and  although  it  is  no 
Cm.  jac  4S6.  gQQj  return  upon  a  capias  ad  fatisfacUndumy  that  the  defendant  rcf- 
V.v^!  »V7  ^^  himfelf  (for  the  (heriffat  his  own  peril  ought  to  have  kept 
l^tw.  is66.'  him),  nor  any  plea  in  debt  upon  an  efcapc,  vet  the  party  himfelf  fhall 
1.  Bbow.  174.  never  takp  advantage  of  his  oyrn  tortious  a^.  An;l  as  it  was  faic)>  tb^t 
*^*ik  itappears  the  plaintiff  might  have  nis  rempdv  as  well  againftthe 

sfcamVoic.  fl^^riff  as  againit  the  defendant ;  fo  it  was  aniwered,  thatdotli  not 
iS^  *  ^'  take  away  his  remedy  againft  the  party  who  efcaped,  unlefs  the  de- 
fendant ihews  that  the  plainti^  had  fued  tlie  Ihef iff  and  recovered 
againft  him  ;  and  it  may  be  the  (heriff  here  is  dead,  and  then  no 
power  to  fue  his  executors*  Wherefore,  it  appearing  that  the  re- 
niedy  remain^  againft  tlie  party  himfelf,  rule  was  givei^  that  judg* 
mept  i|iould  be  entered  for  the  plaintiff,  unlefs,  &c. 
See  I.  Ik  9.  Will.  3*  c.  $7* 

Caii  »5.    Wells,  Adminiftrator  dwranU  minQx^  ^tate  of  J.  S,  ag^^injt 

SomCf 
u  an  aflion  by    11  CCOUNT  againft  the  defendant  as  bailiff  and  receiver  ;  and 
•naUminiftrator  £\  ^^^g  ^^^ly  that  he  was  bailiff  offucb  a  manor,  &c.    The  dc- 
ttcVl!^rm\    fendant  plejids  to  the  iffuc ;  and  found  ag?^inft  \i\m  :  apd  it  was 
•vment  that    moved  in  arreft  of  the  judgment. 

TT\!^m&Zi^i  ^"^  First  Exception  taken  was,  Becaufe  he  doth  not  (hew 
Iftcr*wdiar*  that  J.  5.  is  within  the  age  of  feveiitcen  years ;  and  it  may  be  he 

R  u  Re*      ^*  under  age,  and  yet  above  the  age  of  fevcntecn  years.— *ri/  mn  ak 
4«6.*^  *    ^^'     locatur ;  f(5r  it  fliali  not  be  intended,  unlefs  it  be  (hewn,  that  he  was 
Lucw..63z»       above  the  age  of  fevente(?n  years  when  the  other  hath  admitted  him 
to  bring  the  aftion,  and  pleaded  to  (he  iffue. 

Account  by  an  The  SECOND  EXCEPTION,  that   the  declaration    is  not  good, 

a«ftT»iniOra»or  ^^s,  Becaufc  he  charges  him  by  the  name  of  bailiff  and  receiver ; 

^tlu\  «nrt  a  *"^  afterwards  doth  not  (hew  aily  charge  againft  him  as  receiver.— 

iliVi^  wS^r^r  Sed  non  allocatur :  for  it  is  the  more  for  the  dpfcnflant*s  benefit. 

€tiv€r,  to  good.  Whereupon  it  was  adjudged  for  the  plaintiff. 

without  fliew- 

?n|5  any  charge  againd  him  ai  rcceivcr.^5.  <5o.  m.  ••    Cro.  Elit*  Cot.     5.  Mo4.  395.     «.  Vent,  jjt  . 
Brownl.  46.       Ydv.  128.      tut.  63a.      z.  RollLRep.  4^S.      ».  SM.  40.  6o.     K9b.  ici.    t.  6ic< 
Ab.19.  i.Bac.  Ak.  3«5.  ^ 


Hilary  Terai,  ^ 

7.  Car.  1.    fn  the  King's  Bench. 
SJr  Thomas  Richardfon,  Knt.  Chief  Jufice. 

Sir  William  Jones,  Knt,  1 

Sir  James  Whitlock,  Knt.  ^  Jufticesi 

Sir  George  Croke,  Knt.  j 

William  Noy,  Efyi  Attorney  General, 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 

Millcs  againft  Millcs.  *^«*  ^• 

ASSUMPSIT;  for  that  the  defendant,  irt  confKleration  of^>c^«*««» 
marriage,  promifed  to  the  plaintiff  twenty  pounds,  to  be  ^^yl/l^.i^^" 
^  paid  in  manner  and  form  following,  vlz^  ten  pounds  at  inftalments,  «• 
Mch^ilmas  163Z,  and  ten  pounds  rcfidue  at  Michaelmas  1632  ;  and  mffumpft  will 
for  the  non-pavmcnt  of  the  firft  ten  poxmds  he  brings  the  afticm^    *'•  ^  nonpa^. 

The  defendant  pleads  non  ajfumpjit  \  and  found  agamlt  him,  to  inftafment  1  and 
his  damages  twenty  pounds,  and  cofts  two  pounds  thirteen  fhil-  damages  are  ah 
lings  and  fourpencc.  **»';  *«  *  ^ff^ . 

And  it  was  mored  by  Mr.  Grimston  in  arreft  of  judgment,       it  othcnvifcin 

First,  That  the  a6tion  lies  not  till  after  Afubaelmas  163a  ;  and  ^^^ 
compared  it  to  an  a&ion  of  debt  grounded  upon  a  fingle  bill  for  ^'«'<"^  WUC 
ten  pounds  to  be  paid,  viz.  five  pounds  at  our  Lady^day^  and  five  p**"^^^ 
pounds  at  Michaelmai\  debt  lies  not  until  the  laft  day.  Co.  Lit.  29Z.S. 

Secondly,  Here  arc  damages  given  for  the  laft  day,  which  is  J^^^"»  ♦*• 
not  yet  come.  Bc^di!  57'. 

But  Jones,  Whitlock,  and  MvsELr  (Richardson,  CA/V/4C0,  94.  b. 
'Jufi'ict^  being  abfcnt)  agreed,  that  the  aftion  well  lies  before  the  ^  ^^l'^**'  *'* 
laft  day,  being  an  aftion  unon  promifeor  covenant ;  for  the  breach  ^^'^      *  '*'' 
is  immediately  for  the  firft  ten  pounds  not  being  paid  at  the  day;  2!  Leon.  107, 
and  for  this  breach  the  aAionwell  lies.     But  we  held  it  to  oe  U-.Rep.  61! 
othcrwife  in  debt,  the  contraft  or  bill  being  entire.  **ort»  35©' 

Secondly,  Wc  agreed,  that  the   damages  of  twenty  pounds  |.  elm!  oig, 
(hall  be  intended  given  for  the  firft  ten  pounds,  and  that  ne  Ihould  107,  los. 
have  fo  much  damages  for  non-payment  tliereof  only,  without  any  3-^c.  Ab.711, 
rcfpeft  to  the  ten  pounds  which  is  not  yet  due  (a).— Whereupon  ^*** 
it  was  adjudged  for  the  plaintiff. 

(a)  M  v\Jk  Cro.  Jac^  505. 

Cooks  againji  Douze.  CA«t  t. 

pRROR  of  a  judgment  in  Wtnton:  where  the  plaintiff  declared,  A  promife  in 
^  That  he  lent  to  one  fVhetler  twenty  pounds  at  the  defendant's  c«nW«Mtion  oC 
tcaucft,  and  that  the  defendant,  in  confaderation  the  plaintiff  would  ^^^2\^^'^^ 
reft  content  and  forbear  the  faid  money  per  paululum  tempus^   pro-  is  \c4id!        * 
taufe<)  upon  requefthe  would  pay ;  and  alledges  in  fad,  that  he  Stdvid€^fi. 
forbore  ^r  paululum  tempus^  and  required  payment ;  and  the  defen-  >73*  43^* 
dant  had  not  yet  paid,  adthough  he  required  payment  at  fuch  aday.  t.  Leon.  61. 
After  mn  ajfumpjit  pleaded,  and  verdift  and  judgment  given  for  \^^^\^^' 
the  plaintiff,  it  was  aiCgned  for  error,  That  to  (oibczT  per  paululum  ^^^\  J****so« 

Umpus  i.Com.  D\i. 


H2  Hilary  l^erhl,  7.  tar.  i.    In  B.  R; 

Cbor$        iehipus  is  not  any  confideratiorij'  bccaufc  there  is  hot  any  certainty 
;^^fi       therein. 

Foster  faid^  there  were  div^ers  precedents  that  it  hath  been  ad- 
judged to  be  ill. 

But  ALL  TH£  Justices,  abjinie  RtCHAt|Jt>80^>  lield,  that  it  was 
well  enough  :  for  when  the  money  was  lent  to  IVheeler^  ^n4  long 
fbrborn,  and  the  plaintiff  upon  the  defendant's  fequcft  agreed  for  a 
longer  time,  and  to  accept  of  the  paymcHt  from  him  when  be 
ihould  be  required  ;  and  alled^es  ii^  fad,  that  he  forborfe  till  the 
day  of  his  a£tion,  and  that  he  requefted,  &c.  it  isfuf&ctent*  Where- 
upon rule  was  given  that  judgment  fhould  be  iffirmed. 

Caie  3.  Berry  agair{/l  Heard. 

Hilary  Term,  19,  Jac.  i.     k»U  i444; 
if^araoger  cut    A  c  TlON  OF  TROVER  AND  CONVERSION  ofa  load  of 

?«  duVuTthc'  ^^"^^  ^^  ""^  ''^^^'    ^P^"  ^^  8^*'^  pleaded,  a  fpccial  vcr- 

•oDtmMnLof  ^'^  ^^  found,  that  this  bark  was  the  bark  of  an  oak,  being  timber 
aterm,theier.  growing  in  fuch  land,  whereof  the  plaintiff  was  feifed  in  fee,  and 
ibr  may  mam-  had  let  the  land  whereupon  the  tree  grew  to  7.  S.  for  years;  and 
•**'!']'*?'."'  tliat  the  defendant  during  the  faid  term*  whira  yet  continues,  en- 
It^ndXJTf,  ^^^^  *"^  ^^'^  down  the  faid  tree,  being  a  timbeir-tree,  and  carried 
If  be  may  not, '  away  the  faid  load  of  bark  thereof,  and  converted  the  fame  to  his 

at  his  eleaion,    OWU  ufe.     And  \(%  &C4 

mtmftt  againft         Thc  folc  queflion  herein  was,  If  a  ftranger.cut  down  a  timber- 

the  idrec  ?        tree  in  the  tmie  of  leflee  fot  years,  and  tarty  that  or  the  bark  thereof 

Jonci,  255.       away,  Whether  the  leffor  during  the  faid  term  may  have  an  a&idn 

%,KdLhh!i  x^.  of  trover  for  it,  or  be  put  to  take  his  remedy  againft  the  l^flee  by  aii 

Bondi.  141.       adion  oiwaJie\  and  the  lelfee  to  have  his  remedy  by  a£lion  of 

II.  Co.  81,  b.    trefpafs  or  trover  againft  him  who  cut  it  down  ?  or^  Whether  the 

Moor  V*.*        kflbr,  at  his  eleftion,  may  punifli  tlic  one  or  the  other  ? 

Allen,  8a.  This  Cafe  being  long  depending,  and  divers  arguments  therei.fi 

1.  Com.  p-g.    before  I  came  to  the.bench,  and  the  Judged  differing  in  their  opl- 

V  Pccre  wuiV  "'^"5»  i^  was  argued  after  I  came  to  the  bench. 

467.  JoN£s  and  WHiTtocK  faid,  that  they  always  were  of  opihioni 

».TermRep.53.  tliat  the  adion  well  lies  for  the  leffor,  and  that  he  hath  ekaion  to 

fue  the  Jcffee  for  the  wafte^   or  him  who  cut  tJQWn  the  tree ;  for 

.the  tree  bcitl^  timber,  tlie  general  property  is  always  iii  the  leflbr 

notwithflaoding  his  leafe  \  and  the  leflee  for  years  hath  but  a  fpe^ 

cial  property  therein,  to  have  the  fhadowand  fruits  tiiereof  |lS  long 

as  it  is  growing,  and  not  otherwife  :  and  when  it  is  fevered  from 

the  land,  the  property  which  the  kflce  h^Ki  therein  is  loft ;  and 

then  the  property  thereof  is  only  to  the  leflbr  (tf),  fo  as  he  may 

have  an  aftion  for  the  carrying  it  away,  or  an  adion  of  trovtr  and 

converfion  \  and  that  fuch  prdperty  wnich  he  hath  by  the  commoit 

law  always  remains  in  him,  notwithftanding  theftatutc  ofGbuceJierf 

'which  gives  him  the  aftion  of  wafte  to  punifli  fuch  cutting  down. 

And  tl)ey  faid,  that  Lee,  Chief  Jujiice^  was  of  their  opinion;  but 

/hat  DoDERiBGE  was  always  of  the  contrary.    And  thej  faid,  a 

rule  was  once  given  that  judgment  (hould  be  for  the  plaintiffs  ^^ 

they  marvelled  it  was  not  entered, 

{a)  See  the  cafe  of  Bewick 9.  WhltfiaM,  3.  Pccrc  WJW«  ^7*  C9.  Uu  aso. ooCe  (1) 
Moor,  327.     11.C0.S4.     |.  RoU.-Ab.  i^^. 

Am 
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And  now  Richardson,  Chief  JuftUe^  faid^  he  was  of  their  opi-  *t»»r 
nion,  that  the  property  of  the  timber-tree,  when  it  is  cut  down,  is  Jf**"^* 
no  longer  in  the  Icflfee :  for  bis  intereft  is  in  it  only  during  the  ^*** 

time  it  is  growing  upon  the  hnd,  and  that  afterwards  it  remains 
only  in  the  leflbr,  fo  as  he  alone  Ihall  have  an  aftion  of  trover  for 
the  carrying  it  away. 

But  I  was  always  of  the  contrary  opinion,  tlut  the  Icilee  folel^ 
during  the  term  ought  to  liave  an  action  for  the  carrying  away  of 
it,  and  not  the  leflbr  \  for  the  poilcfiion  and  property  is  vefted  in 
him  during  the  termi  and  is  not  loft  by  his  cutting  down,  nor  by 
the  cutting  down  ofaftranger;  and  that  he  is  chargeable  in  an 
aftion  of  wafte  to  anfwcr  treole  damages  to  the  leflbr  ;  and  fo  the 
leflbr  having  fufficient  remedy,  it  is  realbn  the  leflee  ihould  have 
the  a£t4on  againft  him  who  cuts  it  down  and  carries  it  away,  to 
have  recompencc ;  and  the  recovery  by  the  leflbr  in  an  a6lion  of 
trover  is  ii<^  bar  far  the  leflTee  to  pleaul  in  an  adion  of  wafte :  nor  is 
it  reafon  a  recovery  of  iingle  damages  againft  him  who  cut  down  the 
faid  timber  ihould  be  a  bar  in  wafte,  where  he  is  to  recover  treble 
damages  ;  therefore  the  leflbr  during  the  term  ought  to  have  his 
remedy  only  againft  the  leflfee,  and  he  over  againft  him  who  cut  ^^  ^»**  5*-  •• 
down  the  iaid  tree.  But  notwithftanding,  upon  their  tliree  opi- 
nions, it  was  adjudged  for  the  plaintifl^.  See^.  Co.  62.  5.  Co.  76. 
n.  Co.  48.  &  81.  />)vr,  90.  44..  Edw.  3.  pi.  5,  ID.  Hen.  7.  pL  2. 
Co.  Lit.  220.  a. 

WaUh  againft  Bi(hop-  ^^"-  ♦•  - 

FiJe  ^fttft  239. 

THIS  Cafe  was  now  argued  again  by  Littletom,  Recorder  of  In  trefpafi 
London,  for  the  plaintiff  in  the  writ  of  error,  and  by  Hekden,  ■^•j?^  ^^J' 
Serjeant^  for  the  defendant.     The  errors  infilled  upon  were,  Jnd^frW  Im. 

First,  That  the  jury  ought  not  to  have  given  fcveral,  but  joint  "!^^*.*^.£;^*^ 

1  '  J     V        o  o  ^  the  plaintiff  may 

carnages.  cntera«//,^fr- 

SeconolY)  That  the  entry  of  a  nolle profequi  before  judgment /ff •"'*$« onc^ 
is  quttfi  a  confeffion  of  his  aftion  to  be  falfe  againft  one,  or  a  rdeafc  •«»*  ^^  i?"J|- 
to  him,  which  being  befoxc  judgment  is,  as  it  were,  a  releafe  to  both.    UJf^thS* 

But  THE  CoTJUT,  ahfente  Jones,  conceived^  that  there  was  not  Antq  139. 
error  in  eidier  of  them:  fiw,  first,  when  the  phiintiiFhath  re-  ,,.co.  7.1. 
iinquiftied  his  fuit  againft  the  one,  although  in  truth  there  ought  Oro.  Car.  55. 
to  have  been  inquifitioa  but  once  of  the  damages,  and  not  feverally,  55  >• 
yet  it  is  not  material  when  no  advantage  is  taken  thereof.    And  as  ^'^^^^  ^^^ 
to  the  sxcoND,  it  is  not  aconfeflion  that  this  writ  is  falfe,  nor  an  c^^rth.  19. 
ibfolate^tcleafe  to  the  one,  but  it  is,  as  it  were,  an  agreement  that  Saik.  457. 
he  will  not  proceed  againft  the  one ;  and  his  acknowledgment  is  Wiir.  g9. 
an  ahfolute  bar  as  to  htm,  and  proceeding  may  be  againft  the  ^j^*"*^  '***' 
other :  as  if  one  pleads  a  plea,  and  there  is  a  demurrer  tliercupon,  i't?^^  p.^^ 
aftd  the  other  pleads  to  the  iflTue,  and  it  is  tried,  it  is  an  ufual  courfe  6*a  1 .    ' 
to  enter  a  nolle  prrfequi  againft  him  who  pleaded  the  plea  whereupon  5.  Com.  Dis- 
the  demurrer  was,  and  to  pray  judgment  againft  the  other ;  fo  ^ 
where  they  fever  themfelves  hiy  feveral  pleas,  he  may  enter  ^  nolle  ^^^Ay* 
frofeqni  againft  the  one,  and  have  his  judgment  agamft  the  other,  j.  x„„  ^^ 
And  divers  piecedents  being  fliewtd  on  both  fides,  that  fuch  judg-  511. 
tncAts  have  been  fo  entered,  the  judgment  was  aflirmed.    f^ide  H.  Di.  Rep. 
18.  Edw.  4.  fl.  76.    S*  Hen.  S.  pk  I .    The  Book  of  Entries,  585. 589.  ^-  ^-  '°*' 
I  Ben»  7.  pu  24*    tx.  Hettn  7.  )/.  j. 

Copland 
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CAii  i.  Copland  againft  Pyatt. 

Trifiity  Term;  6.  Cistr.  i.     Roll  Gtj. 

I^ncft  conveyed  pjECTMENT.  ifpon  a  fpccial  vcrdia  the  caffc  was,  Thiat 
totheufeof  *--  fViUlam  Bertram  fcifed  in  tec,  having  three  daughters,  by  in- 
wife*iind*th«  <Jc"^ttre  betwixt  him  and  Robert  Bagley^  in  corifidefatJon  of  four 
keinofAerbody  ^^'^^'^P^^^ds  P^^<^  %  ^^^  ^^^^  ^oSert  Bagley^  aifd  in  cohfidera- 
by  xke/atBtrrf  tion  of  a  marriage  had  betwixt  Robert  Barley ^  fon  and  heir  of  the 
fA«wiy#,iiicon.  faid  Robert  Bagley,  and  Mdrgarct  eldcft  daughter  of  the  faid  ff^lliam 
ftderation  of  the  Bertram,  and  preferment  of  the  blood  of  the  laid  fTilKam  Bertram. 
ITrSI^Sf  iIllS^  covcaarited  to  ftsind  fcifed  to  the  ufei  of.  the  faid  RbSert  the  fo^n  and 
paid  by  the/t.  the  faid  Margaret  his  wife,  and  the  hdrs  cff  her  body  ;  and  for  de- 
tStr  of  ihi  ttf-  fault  of  fuch  iflue,  to  the  ufe  of  his  other  daiightefs,  krtd  flic  heirs 
^nd,  is  not  t  bff  their  bodies,  the  remaindcfr  to  the  heirs  Of  the  faid  fFlinam.  ThJ 
SlTrttoTntof  hufband  dicth  having  no  iffue,  and  A(5ir^tfri?f  his  wife  by  fine  con- 
the  It.  Htmi  7.  veyed  it  to  the  defendant,  upon  wh6m  the  iffue  entered^  as  fori 
c.  10.  upon  the  forfeiture  by  the  ftatute  of  1 1.  Hen,  7.  c;  20. 

hTibwdwitfido       '^^^  qucftion  was,  Whether  it  were  a  forfeiture  of  not  ? 

iffut.  And  IT  WAS  RBSOLVBD,  th^t  (hc  was  not  a  jointrefs  within  that 

S.C;jonet,i54.  ft^itutc^  notwithftaiiding  the  four. hundred  pounds. |<aid  by  Robert 

Pig^ot,  So!     '  Bdgley  the  &ther  ;  for  the  land  flrft  moved  from  fVillium  Burtram 

piowd.  4.64..     the  wifc*s  fkthcr,  and  the  preferment  of  the  blood!  of  IViUiam  Ber^ 

^er,  64*  b-      tram  fKcws  the  intent,  that  the  hu{band*s  heirs  fhould  not  be  pic- 

Cro  Ehz/i.     '^^'*^^>  ^^^  ^^  wife's  ;  for  the  meaning  of  the  makers  of  that  law 

cJ  o.  jic»  475.   was  only  to  difenable  Women  whd  have  any  cftate  in  dower,  or  kt 

z.  ind.^Si.      life,  or  in  tail,  jointly  with  their  hufbahds,  or  only  to  themfelves. 

Palm.  21.  3»,    of  the  inheritancse  or  purchafe  cff  their  huftands,  or  glvcft  to  them 

^^'  bv  tlie  anceftors  of  their  hufbands,  or  other  perfons  feifed  to  theufc 

xf.Mod?5?i.  o^*l*uch  bulbaads  or  their. anceftors,  when   they  become  fole,  6t 

a.  Bac.  Ab.  92.  With  any  other  after-taken  huiband,  from  making  fuch  alienations, 

i«  na/ft.     ^       whereby  the  heirs  of  fuch  hufbands  nJight,*  and  before  the  making 

^^'  ^"'!^p*      of  that  law,  were  frequently  difinheritcd.     But  in  this  cafe  the  zd- 

Liu  171.  9ikd    vanccment  is  by  the  anceftors  of  the  wife,  and  ii  not  of  the  purchafe 

Co.  Lit.  365.    of  the  huft)and  or  his  anceftors,  nor  aflfured  by  tli<5  htiftmnd  or  hit 

3.  Com.  Dig.    anceftors.     And  in  this  cafe  The  Bi/iop  o/Exete/s  Cafe  was  cited, 

7««  ^  who,  in  conlideration  of  kindred  to  the  woman,  and  fcnricc  done 

Cruife  on  R«.   j^^  ^j^^  ^^^^^^  ^^^  certain  lands  to  them  in  tail :  and  it  was  adjudged, 

^^'  that  the  wife,  after  the  death  of  the  hufband,  had  no  eftate  wiSiin 

the  faid  ftatute  of  11.  Hen.  7.  c.  20.  and  that  (he  might  fell  it,  be* 

caufe  the  land  came  not  from  her  hufl>and  nor  any  of  his  anceftors^ 

nor  from  any  feifed  to  the  ufe  of  her  hufinnd  or  his  anceftors.  And^ 

therefore  it  was  adjudged  for  the  defendant.     Vide  JVarev.fVal- 

thew  {a)y  Kinafton  v.  Lloyd,  (^},  and  Kirkman  v.  Tbomfon  (r). 

(a)  Cro.  Jic.  J73.to  176.        (A)  Cro.  Jac.  6»4«         (f)  Gro.jM.474* 

Cai  6.  Meredith  agatnj}  Joans. 

Eafler  Term,  6.  Car.  i.  Roll  55, 
A  KiDitatiof^in  CRROR  of  a  judgment  in  Flin^ihire*  The  error  Was  a&gnedia 
^^dJ^d^^'h*  fe  point  of  law,  viz.  That  judgment  was  given  there  upoa  a 
of  the  grantees  and  the  heirs  of  their  bodies,  it  an  eftate  tail.  Ante,  2  ^Ot  131.  Jmm,  1 53.  9.O0. 47* 
Cno.\|ac.  401.  Co.  Lit,  19.  t*  Co.  iz%.  «*  Co.  78,  «•  RolL  Ab.  7S0.  %.  Bulft.  184*  Con* 
Kep.  19. 

fpecial 
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iipccial  vcrdiA  for  the  plaintiff^  where  it  ought  to  have  fceeii  tor    M«»totTii 
the  defendant.    The  cafe  was,  land  was  given  to  hulband  and       fj^|^*f, 
wife,  habendum  to  hufband  and  wife  to  the  ufc  of  them  and  the       ^^'^^  * 
heirs  of  th^ir  bodies.     The  queftion  thete  was,  Whetlicr  it  Were 
an  eftatc  for  life  only,  oir  in  cftate  tail  ?    And  it  was  adjudged  to 
k  an  eftate  tail. 

Littleton^  Recorder  of  London^  now  argued  for  the  plaintiff 
in  the  writ  of  error,  and  Calthrop  for  the  defendant. 

And  ALL  The  CouRt,  abfente  Richardson,  held,  that  the 
judgment  ought  to  be  affirmed  ;  for  they  conceived,  that  W\\s  limi- 
iziion  in  the  habe^idum^  '*  to  the  ufe  of  the  grantees  and  the  heitd 
**  of  their  bodies,"  is  as  a  limitation  of  the  land  itfelf,  being  all 
to  one  perfon,  and  is  as  if  it  had  been  faid,  **  habendum  to  them 
**  and  to  the  heirs  of  their  bodies  ;**  and  not  like  to  the  cdfe  2.  ^ 
J  £/iz.  Dyer^  i86.  for  true  it  is,  when  the  eftate  is  limited  to  one 
or  two,  to  the  ufe  of  others  and  their  heirs,  the  lirft  fcftate  is  not  en- 
larged by  this  implication,  and  the  ufe  cannot  pafs  a  greater  eftate* 
But  here  when  the  grant  and  habendum  convey  the  eftate,  and  the 
limitation  of  the  ufe  is  to  the  fame  perfon,  that  (hews  the  intent 
oi  tlie  parties,  and  is  a  good  limitation  of  the  eftate  ;  ibr  it  is  not 
an  ufe  divided  from  tlie  eftate,  as  where  it  is  limited  to  a  ftranger^ 
but  the  ufe  and  eftatc  go  together  ;  wherefore  it  is  all  one  as  if  the 
limitation  had  been  •'  to  them  and  the  heirs  of  their  bodies."  And 
Jones  faid,  that  he  knew  many  conveyances  had  been  madfe  in  this 
manner,  and  twice  brought  in  queftion,  and  adjudged  to  be  an 
cftate  tail.     Whereupon  judgment  Was  affirmed^ 


Swayn  and  Others  agahijl  Steph€n.<r  casi  /. 
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'TROVER  AND  CONVERSION  of  a  fhip  afid  nine  ^eces  m  trover  tnd 
/    of  J  and  declares,  that  i.  Marehi  21.  Jac,  i,  }>e  was  converfion  the 

poifefl'cd  of,  and  the  fame  day  lo(l,  them,  which  came  to  the  de-  jlfiy  toT'^f* 
fcndant's  hand,  who,  3.  O^oberj  3.  Qir.  1.  converted  theift  to  his  Sf  the  ftat*ufe'* 
proper  afc.     The  defendant  pleads  the  21.  'Jac.  i.  c.  16.  of  Limi-  of  Limicatiom, 
tation  of  Aft  ions  ;    and  that  the  20.  March^   19.  J^c,  1.  eeiufa  ac-  *****  ^^  d«* 
it  cut  5  accredit  ;  fo  as  not  only  three  years  and  more  are  incurred  ^^t^^!^l^ 
fine,  the  parliament,  but  2L\(oJix years ^  after  the  converfion,  before  beyond  thetoi 
anyaftion  commenced:  et  hoe,  t^e.      The  plaintiffs  reply,   that  by  confcnt,  aod 
tlicy  were  poirjlfcd  of  th<i  faid  (hip  as  of  their  pix»ptT  goods^  and  that  heaficr- 
(o  being  polleffcd  before  the  20  Manh^  19.  Ja.\  1.  viz.  t,  Miifeb^  ^^^^  cttivtrttd 
19.  Jae.  I.   they  agreed  at  London  afoicfp.id,   in  pu'rcM^  et  wardi  ^^^^JH'^ 
prcdiMa^  that  the  faid  defendant,  as  their  fervant,  fliould  tranfport  mained  in  pant 
the  faid  ihip  and  goods  to  T^   in   Spain,   bein.;   parts  beyond  leas,  beyond  ihe  feai, 
and  ihouid  afterwards  reftore  them  to  the  plaintiffs  upoln  reqticft  ;  ^y  "*^^  ®* 
vkhercupon  the  defendant  t.>king  the  faid  fliip  ^he  faid  i.  Marelb,  tTff  wuW  wt** 
ig-  7tff.  I.  tramiported  her  to  the  parts  beyond  feas,  z'iz.  to  7".  fuehim, 
and  ^o.  March,  19.  ^ac,  i.  there  folJ  the  laid  fhip  and  goods  to  -  j,  . 
perfons  unknown,  and  converted  them  to  his  proper  ufe:  and  j]  xeJJ^ey*' 
that  the  defendant,  after  tlie  faid  converfion,  remiined  in  partibus  ^$%.^s^,  756. 
t^nfmariHis  ufque  i.  May^i,  Car.  I.  by  reafon  of  which  flay  they 
could  Act  fue  him  per  legem  terra  :  and  thaX  1 .  May^  i.  Car.  i.  he 
cjto.  CAR.  R  returned  ^ 
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SwAYN  and  returned  ;  whereupon  tlic  firft  of  O^obey-y  3.  Car.  i.  at  Ldndon^  thcf 
Others         required  hJni  tcf  deliver  the  faid  fhip  and  goods,  which  to  do  he  it* 

StiThemi.  fuied,  but  the  faid  (hip  and  goods,  ad  tunc  et  Ibidem^  convcrtofl  and 
difpofed  ^r^/v/  fupetlus  contimtur  :  et  hoc^  l^c.  And  upon  this  re- 
plication tlie  defendant  dcmuis. 

l>overi«an  Henden»  Serjeant^  moved,    tliat  this  a£lion   of  trt/ver  is  nol 

aaioo within     within  the  ftatute,  but  is  omitted;  for  although  at  the  firft  the 

the  itaiutc  of     ^vords  be,  "  aftions  of  debt,  detinue,  aft  ions  upon  trover^  account, 

p!lft.'*'^T**       "  *^^-  ^^^'  ^  brought  within  the  lime  after  limited,"  yet.  in  jht 

^  '^^^*         perclofe,  a£tk>ns  of  trover  are  not  mentioned.      But   all  thi 

J^-^*5*«       Court  conceived,  although  actions  of  trover  are  not  mentioned  in 

iBac.Abr/ci'i.  ^'^^  perclofe,  yet  the  words  being,  that  "actions  upon  the  cafe  (hall 

"be  brought  within  fix  years,  and  adions  for  words  within  two 

**  years,"  in  tliofe  general  words  of  ^'aftions  upon  the  cafe'*  the 

aftion  of  trover  is  implied ;  wherefore  it  was  not  allowed. 

^Mdn-t  If  the  Secondly,  Admitting  the  defendant  was  beyond  fcas  for  fix 
ftatare of  Limi- years  after  the  tronverfion,  and  did  not  return  into  fn^/erW,  the 
tations  operates  queftion  was,  Whether  the  plaintifF  had  not  liberty  to  bring  the 
u'^htriH  ?****^  a&ion  at  any  time  within  fix  years  after  his  return  ?  for  the  pro- 
vifo  is  on  the  part  of  the  plaintiff,  if  be  be  over  the  feaat  the  tin* 
1.  Lev,  i4|.  of  the  caufe  of  adion,  that  he  fhall  have  time  after  his  return ; 
Carth.  136.  and,  by  the  fame  equity,  it  fhall  be  fo  where  the  defendant  is  over 
3.  Mod.  312.  ^g  j-^^  j^j  cannot  be  fued. — But  that  point  the  Court  did  not 
Show.  99.  r  1      /   \ 

•.Vcm.694.    rcfolve(a). 
Wilf.  134.    See  5*  Com.  Dig,  533. 

RcqueA  and  THIRDLY,  If  this    rcquefl  and  non-dcfivcry  after  his  return 

non.delivery  of  be  not  a  new  converfion  and  caufe  of  aflion,  fo  that  although  he 
toods  fold  was  barred  before  by  tlie  flatute  of  Limitation,  Whether  he  fhould 
abroad  it  a  new  ^^^  be  hereby  reflored  to  that  aftion  ?  And  Jones  and  Whit- 
^an  wh^n^he  ^^cK  conceived  that  he  fhould,  and  that  it  may  be  well  intended 
defendant  comet  the  goods  Came  to  his  hands  again  after  his  fale,  and  the  demand- 
to  Engiamd.  ing  them  of  him,  an)d  his  denial  and  converfion,  is  good  caufe  of 
ridt  poft.  334.  aftion.    But  /  doubted  thereof. 

A  variance  In        FOURTHLY,  It  was  urged,  that  here  the  replication  was  a  dl- 

the  rtplicatUn    parture  from  the  declaration  ;  for  by  the  declaration  the  plaintiffs 

from  tbe^^^.  fuppofe  a  cafual  lofs  and  a  trover  by  the  defendant  1.  Marcht 

ftJateJia?  matter  ^^'7^^'  I -but  in  the  replication  thcv  fuppofe  an  agreement  to 

U  jio  dtfarturs,  tranfport  the  faid  fhip  and  goods,  arid  afterwards  to  reflorethcm 

^      p.       to  the  plaintiffs^  and  that  the  defendant  fold  and  converted  rfiein  to 

99.  loa*.   *^'     ^**  ^^^  proper  ufe  the  ^venticth  of  Alurcb,  19.  Jac.  x.  and  fo» 

variation  between  the  declaration  and  replication  m  tlic  time  and 

manner  how  the  defendant  had  them.     Alfo,  by  his  own  con- 

w  ^  mtrled"*    f^f^oTVy  the  convcrfion  was  made  above  fix  yeats  before  the  aftioo 

^HoinA/i.     brought  (*). 

iha^mmt  Tirm,^  9.  Car,  i.  and  judgment  entefed  for  the  plaintiff.    Pod.  335. 

(«)  Br  4«  Ann.  c.  16.    f.  19.    if  any,  fame  times  at  are  refpeAivcly  mentioned 
perfon,  at  the  time  any  fuch  caufe  of  aCtlon     in  the  ftatute,  afrer  the*  raum  of  fach  per- 
(hall  accrue,  (hail  be  bfjrond  the  fe<9<,  the     fj^u  from  beyond  tUt  feas. 
•   perfoR  Inticic^  19  the  a^on  (hall  h^ve  tiic 


Sootlcy 
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Soutley  againfi  Price;  ^a"  ^ 
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A  M  APPEAL  OF  MURDER  was  brought  hy  'Oiinl  awarded  Aaa|>peilor 
"  to  the  fticriff  of  Salopy  being  the  next  county  adjoining  to  that  •"."'^,^- 
-of  Montgomery  in  fTaies,  for  the  murder  of  her  hufband  at  Ment-  ^^^J^^" 
fomerff  in  the  county  of  Montgomery ;  and,  on  not  guilty  pleaded,  in  the  county 
It  was  tried  by  a  jury  oF  the  bounty  of  Salop  &t  the  bar,  the  murder  what  the  fad 
being  foul,  and  the  defendant  found  gtiilty.  wm  committed, 

fj  and  not  in  the 

It  was  moved  in  arreft  of  judgment,  that  this  writ  of  appeal  next  adjoinifis 
ought  to  have  been  brought  in  the  county  of  Montgomeryy  where  E/igHsb  county. 
the  faft  was  committed,  and  not  in  ahy  other  county  adjoining,     staondf.  63. 

It  was  fcveral  times  argued  at  the  bar  by  Hekden  and  Berk-  p*^  ^^'Ji^ 
LEY,  Serjeants^  and  Littleton,  for  the  plaintiff,  and  by  Charles  ,.  ^^  \  j^ 
Jones,  Serjeant^  Lloyd,  and  others,  for  the  defendant.  a.  Hale,  i6|. 

V   Havrlc    P  C 

All  the  Court  refolvcd,  that  the  writ  (hould  abate ;  for  it  is  ,',9^ 
againft  a  fundamental  rule  of  law,  that  a  trial  for  murder,  by  ap-  a.Hawk.ch.a3. 
peal  or  otberwife,  (hould  be  out  of  the  county  where  it  is  com-  f-  35« 
mittcd  ;  as  18.  Edw.  3.  />/.  32.    it.  Hen.  4.  98.    {tf  Stamford,  9,  Ci^f^'J^' 
And  for  this  caufe  it  was  doubted  at  the  common  law,  where  a  ji^col^i?** 
firoke  was  given  in  one  county,  and  death  enfued  in  another  x.  Com.  Dig* 
county.  How  it  (hould  be  tried  ?     And  to  avoid  this  doubt  the  "9-  «*«•  3^6. 
2.  Edw,  6.  c.  24.  was  made.     But  it  always  was  clear,  that  a  fa£k  |' ^®"**  ^** 
in  one  countjr  ought  not  to  be  tried  in  another :  and  although  it  ^^^  _-, 
hath  been  obje&ed,  there  would  be  otherwife  failure  of  juftice,  ^.TermKe^ 
bccaufe  in  IValts  breve  domim  regis  non  currit  \  and  this  appeal  is  1*5. 
fK^for  the  king,  and  where  the  king  is  party  he  may  always  fuc 
in  any  county  adjoining,  as  in  quare  imfedii  for  an  advowfon  in 
Walts,  bccaufe  there  they  cannot  write  to  the  bifhop  {a) ;  yet  it  (^t)  JoDet,i$$r 
was  anfwered,  that  tVaUs  was  a  realm  by  itfclf,  and  diftinft  from  5-  ^"»-  ^»»« 
the  government  of  England  (b),  but  afterwafds  united,  and  by  the  ^^5* 
iUtute  of  ft«/A7/r^/ appointed  by  what  laws  it  ihall  be  governed, 
and  by  the  27.  Hm.  8.  c.  26.  and  34.  Hen,  8.  c.  6.  divided  into         ^ 
counties,  and  cxprcfsly  therein  is  iet  down  how  appeals  Ihall  be 
iued  there  out  of  chancery,  and  ought  not  to  be  tried  here  by 
writs  of  appeal.     But  if  he  were  here  in  cuftodla  marefchalli^  Whe- 
ther he  Ihould  be  fucd  here  by  bill  of  appeal  ?  they  would  not  now 
rcfolvc. 

It  was  alfo  objected,  that  Writs  of  appeal  have  been  brought  here  To  an  appeal 
for  murjer  committed  in  Sandwich,  which  is  within  the   Cinque  ^^  murder 
i^fir/j,  u*t  b»eve  domini  regis  non  currit,  the  writ  fuppofing  die  mur-  J*^"?^/' 
der  to  be  committed  at  Sandtvich  in  the  county  of  Kent ;  and  the  cMinot  be 
defendant  pleading  that  Sandwich  was  one  of  the  Cinque  Ports,  upon  pleaded  in 
demurrer  the  writ  hath  been  adjudged  good(r)  ;  and  that  fo  it  abatement  *at 
(hould  be  here.  SMUvfhh  htM 

of  the  Ctfiftm, 

The  Court  anfwered.  There  was  a  manifeft  difference  betwixt  ^«'^''' 
the  cafes  ;  for  there  the  appeal  was  brought  within  the  county  of  **^*  *51* 

1.  left.  557«    4.  left.  223.    Cro.  Eliz.  9Z0.     x.  Sid.  6£«     x.  Com.  Dig.  3.  367.       f .  Hale,  157* 

(i)  See  TBI  Y£AJi'Bo9C,  ix.BftM.6,  (0   Crifp  v.  Verral,   Cro.  Eltr.  9x0. 

f,  3  and  6 1.  Yeiv.  zx. 

R  a  JCmt, 
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^a^^y  -^'i'«^  and  It  was  truly  fuppofed  done  at  Scwiwlch\  for  the  Cnnue 
pffcE?  Ports^  though  they  are  a  liberty  made  by  aft  of  parliament,  yet 
they  always  remain  parcel  of  the  county,  and  fo  the  appeal  well 
brought;  but  here,  by  the  plaintiff's  own  Ihcwing,  the  ad  was 
done  in  another  county  out  of  tlie  county  of  Salop^  wherefore  the 
appeal  lies  not. 

Sea  fide  Rex  v.  Thb  Court  alfo  much  relied-  on  this,  that  no  precedent  can  be 
MorrU,  i.Mod.  (hewn  where  appeals  have  been  allowed  in  counties  adioinine  for 

6a.  and  6S.  and  i  •  *    t    •       »xr  ,  x    •  i        •       «  •       *'  ®     • 

uJcafe*  there  '"^^^^''  committed,  in  Jfales.  It  is  true,  that  m  this  court  a  wnl 
^(p^  of  appeal  Was  brought  againft  one  Thomas  (<?J,  in  tin  county  of 

Salop^  for  murder  in  the  county  of  Montgomery ;  fed  nihil  inde  venit. 
But  divers  precedents  were  Ihcwn  to  the  contrary,  vi%*  one  in  Tri- 
nity Te9*my  5.  £dw.  3.  Roil  9.  where  an  appeal  was  brought  here 
for  a  faft  in  IVatcsy  the  judgment  was,  that  for  that  caufe  eat  indc 
fine  die ;  and  Trinity  Ternu  18.  Hetu  6.  Roll  ultinn^  an  appeal  of 
rape  was  brought  here  for  a  faft  in  IP'aUs^  and  adjudged,  that  be 
Ihall  not  be  put  to  anfwer  ,  becaufe  it  was  committed  in  Wain, 
And  two  other  precedents  were  produced,  the  one  in  $afier  Term^ 
10.  Edw. 2.  Roll  1 10. ;  tlie  other m  Et^er  Tamy  5.  Edw. 4.  Roll 34. 

All  the  Court  hereupon  refolved,  that  this  writ  of  appeal 
lies  not ;  and  therefore  adjudged  for  (lie  defendant. 

A  firtiotari  Note,  The  ftatute  of  26.  Hen.  8.  c.  6.  allows  that  tndi^ments 

doe*  not  lie  to  may  bc  in  counties  next  adjoining,  but  there  is  not  any  mention 
remov«aii  therein  of  appeals  \  and  for  this  reafon  certioraries  have  been 
irorT'ihc^'rand  g^^"^^>  ^®  remove  indiftments  out  of  the  grand  fcffions,  but  nc- 
fMnJr^L  v«r  writs  of  appeal. 

Poii  331.  •«-  I.  Roll.  Ab.  394.  Cro.  Jac.4S4.  Popli.  144.  x.  S:ilk.  146.  8.  Mod.  135*  Stra.  5$)- 
704.       Cewp.  751.      a.  Hawk.  P.  C.  407.       Dousl-  749. 

(aj  24.  6c  25.  £lj& 


Cask  9.  Lancelot  a\;ainft  Allen. 

Trinity  Term,   3.  Car.  1.     Roll  10 ^y. 


The 

virtue 
caftom  con- 


cities  of  TpRESPASS  for  entering  into  an  houfe  in  Saint  Olave%  Hmi» 
f^jnmay,  by  I  Jlreet.  Upon  not  guilty  pleaded,  a  fpccial  verdift  was  found, 
wu..om  coif.*  rfiat  **  one  Cromer,  being  feiled  in  fee  of  an  houfe  in  Saint  Switbin% 
firmed  by  the  ^Jid  of  divers  houfes  in  Saint  Olave's^  iik  London  (where  the  cuftom 
<)harterof  being  alfo  found,  that  every  citizen  or  freeman  may  devife  his  lands 
£Jward  the  in  mortmain)^  devifed  the  tenement  in  Saint  S^nthin%  to  the  parlbn 
lan!^*^*^  .  '^^  ^"^"^  Martin  Orgar^s  and  liis  fucccflbrs,  to  find  annually  one  to 
irfnin  wicboHt'  ^'^S  "^^'^  *"  ^^^  church  of  Saint  Orgar's  every  day,  and  tliat  there 
Mettle  from  fhould  be  paid  to  him  ten  marks  by  the  year :  and  he  devifed  Ins 
the  cuyt9tu  houfes  in  Saint  Olave\,  whereof  the  land  in  queftion  is  parcel,  to 
Port.  455. 517.  i^ig  ^jfg  f^^  Yiky  to  find  an  anniverfary,  and  to  expend  thereupon 
^^  •  divers  fums  a^nounting  to  3L  6s.  8d.  and  after  her  death  to  the  faid 

Hem,  TI9.        parfon  and  his  fucceflbrs  filiding  the  faid  anniverfary  ;  and  further 
4!  ci?'?!i*^'*  aopointed  to  the  churchwardens  6s.  8d.  for  tlicir  pains  to  fee  it 
Priv.L0nd.156.  ooferved;  et  quod  fuperfuerit  oyer  and  above  the 'mid  charges,  bc 
a.  Inft.  »i.       wills,  {hall  remain  in  the  hands  of  tlie  churchwarden  of  Saint  Mar- 
'  tin  Orgar'Sf  *•  ad  mtrnntenendum  eapellanum  praditlum,   el  ad  emcn- 
**  dandnm  et  reparandum  di^am  ecclcfiam  dt  Saikt  Martik  Or- 
*'  c  AR   //  ornament  a  ejufdem  ecclefia^  fecundnm  tor  urn  dUeretionem  ' 

<«  fR<rvuo 
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^*  Viovisofemperj  quid  Ji  cOHtlgerit  pradi^,  Urras  et  Unementa  in    Lahcilct 
'*SaintSwithIN*S  in  aliquo  caju  fore  minoris  valoris  quam  decern        *>z*"':fl 
'*  mam's,  per  qu$d  capel/anu 5  pr adieus  ut  pradiiliim  eji  inveniri  non 
"  f9terity  tunc  voio  quod  tot  urn  quod  de  pradifla  annuali  j'umma  de  decern 
**  mareis  haberi  et  levari  nan  potetit^  haberetur  et  levaretur  de  projicuis 
"  tmmentorum  pradi^orum  in  Saint  Olave's''  by  the  faid  parfon 
and  his  fuccefTors,  "  ad  opus  et  fuftentationem  diili  capellani  in  per- 
'^pftuum.^'    And  they  find,  that  the  tenements  in  Saint  Swithin's^ 
at  the  time  of  tlic  will  making,  and  before,  were  but  of  the  yearly 
value  of  61.  5s. ;  and  the  tenements  in  Saint  Olavch,  at  the  time  ot 
tlic  will,  and  always  after  until  the  time  of  theftatute  of  i.  Edw,  6. 
CA^  (tf),  were  of  the  value  of  24I.  10s.  per  annum^  and  that  the  («)  4. Co.  104.. 
'    pricft  and  the  faid  other  ufcs  were  employed  and  maintained  until  ^™-  ^»»*  449» 
I    file  making  of  the  faid  ftatute  of  i.  Edw.  6.  c.  14.  and  that  the  ^^'* 
I    plaintiff  claims  as  leflee  of  the  parfon,  and  tlie  defendant  claims 
\    Dndcr  the  patentee  of  the  king. 

The  queftion  was.  Whether  tlic  parfon  of  5/.  Martin's  Orgar  A  dcvife  of 
bath  title  to  thofc  tenements  of  Saint  Olave'sf  *"!^*  ^®  ^"^  • 

pnett,  With  a 

And  after  argument  at  the  bar  it  was  held  by  all  the  Court,  '***'^3'  oT  five 

that  if  this  PROVISO  had  not  been  added  the  lands  had  been  clearly  1^^"^  re-**^" 

givcii  to  the  kfag  by  the  ftatute  of  i.  Edw.  6.  c.  14.  as  lands  given  maindcr*^©  bo 

/or  the  maintenance  of  a  prieft ;  for  tlie  claufe,  for  thofe  lands  of  employed  to- 

^aint  Olave's^  was  limited  ;  **  quod/uper/uent^^'  after  the  anniver-  ^^«*th««pair 

fary maintained,  fliall  be  ^' ad  mnnutenendum  capellanum  pritdi^um^  ^Iw^K^^^f^ 

"  ct  reparandum  ecckjiam  et  ornamenta  ejufdem  eccefiw.'^     The  fuper-  /Ututa  of  ** 

ftitious  ufe  being  certain,  and  the  goocl  ufe,  viz.  «*  ad  reparandum  a3.//w.8.c.io, 

"  ecclfjiam  et, ornamenta  ejufdem  ecclefia^^  uncertain,  the  fuperftitious  *"<*  »•  A'^'w-  6. 

ufe  certain  (hall  caufe  that  all  fliall  be  given  to  the  king.  *•  H-  andgiven 

**  ^  to  the  king  5 

But  Richardson,  Chief  Jujiice^  Jones,  and  Whitlock,  con-  '^r  »hc/«/»*r. 
ceived,  that  by  the  proviso  it  appears  it  was  his  Intent  the  pricft  ^'i""b  **  k. 
Aould  have  but  ten  marks,  and  what  was  wanting  in  the  value  tharitlhu^t 
thereof  fhould  be  fupplied  out  of  the  tenements  ot  Saint  0/ave's^  unccruin. 
f"  that  nothing  is  given  to  the  prieft  but  the  ten  marks  ;  therefore  **«'*•  4S«. 
the  houfes  in  Saint  Oiave's  were  not  given  to  the  king.  Moor,f3i.i64. 

Rut  I  doubted  thereof,  conceiving  alf  to  be  given  to  the  king,  ♦•^^•*®*-'"* 
for  the  PROVISO  doth  not  aher.itj  for  in  the  hrft  claufc  all  the  Cod'b.  309, 
profits  of  thofc  houfes,  after  the  annivcrfary  paid,  are  given  for  ^rer,  ^37.' 
tl.e  maintenance  of  a  pricft  indefinitely,  and  to  the  reparation  of '•'^^^''^^P^'T* 
the  church,  4fc.,  and  tlie  proviso  doth  not  abridge  it,  for  ^atf^^^J^"** 
•tppoints,  what  is  wanting  in  Saint  Szvtthin*s  (hall  be  made  up  out  i  "sall^  161. 
o(  Saint  OIav£*s^  and  fo  to  pay  the  ten  marks  firft  appointed,  fo  as 
lie  ll^all  have  the  faid  ten  marks  de  certo  out  of  both  the  faid  tene- 
ments in  Saint  Swithin%  and  Saint  Oluve's.    But  that  doth  not  take 
away  the  claufc,  that  the  refidue  of  the  profits  of  the  tenements  ia 
Saint  (j/.T[/e*s  (hall  be  to  the  parfon,  **  ad  fuftentationem  diifi  capel^ 
*[lani/'     And  of  this  opinion  was  Hyde,  Chief  Juftice^  when  he 
lived  ;  but  it  being  moved  again  in  Si«i  Thomas  Richardson's 
time,  he  agreeine  vith  Jones  and  Whitlock  in  their  opinions, 
it  was  adjudged  tor  the  plaiutifF,  that  thcfc  houfes  were  not  givcu 
to  tl:c  king. 

R  3  lafter 
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Sir  Thomas  Richardfon,  Ksit.  Chief  Ju/itce. 
Sir  William  Jones,  Knt. 
Sir  James  Whitlock,  Knt. 
Sir  (leorge  Croke,  Knt. 

William  Noy,  Efq.  Attorney  General. 

Sir  Richard  Sheldun,  Knt.  Solicitor  General. 


y^ujllces. 


The  King  ar^ainji  Sir  James  Wingfield  and  Others.  Casi  ;• 

INFORMATION  by  the  king's  attorney  againft  5/r  James  in  a  criminal 
Wingfield^  Sir  Francis  Bodenham^  James  tedeil^  Thomas  Brady^  information 
Jjfhn  Hampden,  and  John  WeaU,  Vox  that  they  had  made  an  af-  H^^^^^^^^ 
fault  upon  tbejhmff  of  Middle/ex,  in  ferving  an  execution  upon  ^  ^i"  not 
the  laid  Sir  James  ff^tngfield^  by  which  means  he  cfcaped  and  ref-  prejudice  the 
Ciicd  hinifclf.  Thcv  all  pleaded  not  guilty  ;  and  now  upon  the  otherj. 
trial  all  except  Bedell  made  default,  and  he  appeared.  Ante.  ao|. 

Nov,  Attorney  General'^  urged  ftrongly,  that  it  was  no  reafon  but 
that  the  default  of  the  others  fhould  bind  him,  for  it  is  one  intirc 
fuit,  and  they  all  have  joined  in  a  plea,  and  therefore  may  not  now 
be  fevered. 

But  ALL  THE  Court  held,  bccaufe  the  fuit  was  for  a  criminal  • 
offence,  although  they  all  pleaded  not  guilty^  yet  it  is  to  every  one 
of  them  quaji  leveral,  and  the  default  of  one  fhall  not  be  the  de- 
fault of  the  others,  nor  the  confeflion  of  any  of  them  (h^II  pre- 
judice the  otliers ;  whereupon  the  inqucft  was  taken  by  detault 
only  againft  the  four  whicli  appeared  not;  and  they  all  were  found 
guilty  except  Bedell,  whom  the  jury  acquitted. 

The  king's  attorney  now  praying  judgment,  the  Court  fevc- 
rally  delivered  their  opinions,  and  gave  judgment,  that  Sir  James  i^iJ^,«^a 
IVmgfieldj  being  the  principal  offender,  fliould  pay  five  hundred  foraflauUing  a 

of 


houfc  i  and  againft  the  faid  Nealc,  becaufe  he  kept  out  the  flierifF, 
fhutting  the  door  againft  him,  and  not  fufFcring  him  to  fearch  for 
the  prifoner,  whereby  he  efcaped,  one  hundred  and  eighty  pounds  ; 
and  againft  Sir  Francis  Bodenham,  becaufe  he  was  the  means  of  con^ 
vcying  away  the  faid  prifoner  to  Lincoln's  Inn,  five  hundred  marks ; 
and  againft  the  faid  John  Hambden,  becaufe  he  was  aiding  with  the 
faid  Sir  Francis  Bodenham,  two  hundred  pounds. 

And  IT  WAS  RESOLVED,  that  fuch  fines  afleflid  in  court  by  The  Court  can- 
judgment  upon  an  information  cannot  be  afterwards  qualified  oV  not  mitigate  » 

mitigated  (a).  «»«  a^w  ihe 

^  Term* 

{<«)  I.  Inft.  %6o.  Rayn.  376.— -^«i  vii$  2.  Hawk.  P.  C.  cb.  4S,  f.  xo.  c§nira,  during  the  Term  19. 
w)U:h  it  was  impof^d,    Se«alfo  Vent.  336.    Salk.  55* 

R  4  1  he 
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CAsia.         '^^^  ^^"d  ^S^^'^J^  TBe  Maj^or  and  CcMiimonalty  of 

Ltondon. 

By  the  common  INFORMATION  vfas  brought  againft  the  mayoi'  and  (com- 
'*'^-/  ^^  *'°"  inonaity  of  London^  Whereas  they  were  incorporated  by  that 
mittcd  or^-  ^^*^^»  and  it  was  a  walled  city,  and  recites  the  ftatutc  of  i.  Edw.  4, 
gerous' wound  c.  I.  that  the  niayor  for  the  time,  and  ah  \vho  have  been  mayors, 
given,  in  I  Ihould  be  juftices  of  the  peace  within  the  city,  and  that  thelherifft 
walled  town,  are  made  amongil  themfclves,  and  coroncr§  appointed  by  thcm- 
b«fn«kr5  to^  ^^'^^^»  and  that  by  law  they  ought  to  fupprefs  riots  and  all  unlawful 
efcjpe,  the  aflcmblies,  notwithftanding  in  JmiCy  ^  Car,  i.  in  tha  day-time, 
town  fliall  be  that  one  JoHN  Lamb,  alias  di^us  DocTOR  Lanib,  was  flain  in  ^ 
amerced.  tumult,  and  none  of  tlie  offenders  taken,  nor  any  pcrfon  known 

Sum.  90.  or  indi&ed  for  that  felony.     Upon  this  information  the  mayor 

a.  H^ls,  73. 75.  and  commonalty  appeared,  land  confefled  the  offence,  et  pofuerunt 
^55-  Je  in  gratiam  curitty  (sfc,  for  which  they  were  amerced  to  fifteen  hun- 

^.  loft'  xl*  ^^^^  marks  ;  for  it  was  conceived  to  be  an  offence  at  Jhc  commor^ 
3.  Leon.  007.  ^^W  ^o  fu^er  fuch  a  crime  to  be  committed  in  a  walled  town  tempore 
l>yer,  no.  diumoy  ajid  none  of  the  offenJer&  to  be  known  or  in4i£ted.  f^de 
Dalton,  i04.  2-  EdiO.  3.  cor.  299.  22.  Edw.  3.  coy,^  238.  .8.  Edw,  2.  cor.  425. 
'^com  D*  S^^'nf'  33-  7-  P«-  7-  3'  H^»-  7-  55'  £>ycr^  V^  And  Nov,  Jt- 
lyp-^"*'  '^'  '^''"7  General,  (hewed  a  rccoifd  in.  Afubaelmas  Termy  18.  Edw,  3. 
1.  Hawk.F.C.  RoU  132.  of  an  indiftment  of  a  tov^n  \i\  Dxvon/hirf  for  fufFcring  ai\ 
%9^n  aflembly,  as  it  w^ere,  to  hold  aififcs  in  mockery  of  jufticc ;  and  the 

d.  Hawk.  P. C.  ^i.  ffrn,  6.  a  prefcjitmcnt  before  FoRTEScui  ag^infi  the  town  of 
»*Si  »«  ,•  Norwich^  that  there  was  a  great  riot  in  Norwich ^  and  one  Gladman 
took  upon  him  to  be  king,  and  went  with  a  crowp  of  paper  in  ^ 
riotous  manner  to  the  priory  of  Norwich,  isfc.  and  although  it  ap- 
pears not  upon  the  roll  quid  inde  venit,  yet  fer  rot. patent.  27.  Hen,b. 
membf  13.  tn^ir  liberties  for  tliat  caufe  were  feized>  \i\i  rcgrantcd. 


Caji  3.  Tyndal's  Cafe. 

A  wrie  of  w-  A    CEKTIOJlx^RI  was  awarded  to  the  naayor  of  Hithe  and  thA 

ucr^riVmfmm  -TV  jurats  there,  being  one  of  the  Cinque  Ports,  to  rempve  an  in- 

bcnchiothe  diftmcnt  of  felony,  viz.  buggery,  againft  on^  TjTi^ii/ fuppofed  to 

mnyorandju-  be  committed  there.    The  writ  was  not  returned  upon  pretence, 

rats  of  any  of  of  a  liberty  or  privilege  belonging  tp  the  Cinque  Parts,  that  the 

t^cCinfue Forts,  kiug's  wri,t  out  of  any  of  his  courts  Ihall  no^t  be  awarded  to  tliem, 

ind'a^^'iu'o"  ^^^  ^^S^^^  ^^  ^°  direaed,  **  To  die  Lord  Warden  of  tlie  Cinaae 

icionyT**^^  ^~  **  P^r^h'^  w^^^  ought  to  makf  the  warrant  to  tlicm  to  execute  it; 

See  S.C.  poft.  a»id  bccaufc  the  writ  was  broug^lit  to  thenx,  and  no  warrant  from 

264.  291.  the  warden,  tlicy  woujd  not  retu^-n  it :  whereupon  an  afia^  ccrtio- 

s.  c.  x.RolL  r<3r/beingawa.rdedandcl?liYeredto/.'Themayorandjurats''in  court, 

Ahv.  395.  upon  oath  ip^de  ths^t  they  faid  th^y  wpuld  not  return  it,  and  far 

4.  Inft.  xij.  xhat  they  imprifoned  the  meilenger  who  brought  it  in  their  com- 

cro.  Eiiz.  910  men  gap],  aiwl  that  one  Knight,  ajurat,  fpake  contemptuoufljof  the 

Palm.  54.     3.  Com.  Dig.  356.      t.  Hawk.  P.  C.  400.  4^. 
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writ  being  under  green  wax  (tlie  feal  ofthe  Court),  faying,  <*  This     Tr»DAt'« 
•*  is  no  time  for  green  plums.'*     Upon  tliefc  contempt  proved  by       ^^•■* 
feveral  oaths,  an  attachment    was  prayed  againft  them  and  L.  Raym.  34^, 
awarded* 

Nov,  the  King*s  Jttorvcy^  being  in  court,  now  faid,  that  for  tliis 
contempt  he  would  exhibit  an  information :  for  fuch  contempts 
againft  the  king's  meflcnger  who  brought  the  king's  writ  arccon- 
tcmpts  againft  the  king's  perfon,  and  fuch  contempts  ought  to  be 
fcvcrely  punifhed  ;  for  it  is  termed  dimiccne  contra  regent  et  noft  dif- 
ctftare:  and  he  (liewcd  a  record  in  court,  33.  Edw.  i.  Roll  loi. 
where  the  Bijhop  of  Durham  pretended  he  had  fuch  privileges  that 
the  king's  writ  ought  not  to  run  there,  and  becaufe  one  brought  the 
king's  writ  thither,  imprifoned  him :  and  for  this  caufc  an  informa- 
tion being  exhibited  againft  him,  and,  tlie  offence  proved,  it  waa 
adjudged  he  flioald  pay  a  fine  to  the  king,  et  quoa  capiatur^  and 
Ihouid  lofc  his  liberties  for  his  time ;  and  the  entry  in  the  roll  is, 
that  he  fhall  lofe  his  liberties,  becaufe  juftum  ejl  quod  in  00  qUod 
peccatj  in  ea  puniatur :  and  he  (hewed  another  precedent  in  Trinity  ^«  Afi^* 
Term  21.  Edw.  3.  Roil 4.6.  or  460.  where  in  the  common  pleas  a 
prohibition  was  awarded  to  the  Bijhf^  af  Norwich^  and  he  excom- 
municated tlie  party  who  brought  the  writ,  and  thereupon  tlic 
party  brought  his  a'£tion  on  the  cafe,  and  declares  all  this  matter  i 
and  he  being  found  guilty,  it  was  adjudged,  that  his  temporalities 
lliould  be  feized  until  he  abfolvcd  the  party,  and  latisfied  the  king 
for  that  contempt,  and  that  the  party  Ihould  recover  againft  him 
for  damages  ten  thoufand  pounds  ;  ^nd  upon  that  judgment  the 
bifliop  brought  a  writ  of  error  in  the  king's  bench  ;  and  this  judg-  . 
nifint  was  affirmed.  And  thereupon  the  Attorney-general  moved 
for  tlie  king,  that  in  this  c^fe  a  new  writ  might  be  awarded,  and 
^hey  to  make  a  return  thereupon  as  they  (hall  be  advifed.  And  it  Ante,  147. 
was  fj|id,  although  in  i^ivil  pleas  they  have  fuch  jurifdiftion  (for  ^'®' )•*•  S4X»' 
their  court  is  ancient  time  whereof,  &c.  and  confirmed  by  aft  of 
parliamei>t),  vet  it  (:annot  extend  to  what  they  do  as  juftices  of 
peace,  which  begun  within  time  of  memory :  and  that  Magna 
Chauta,  c.  9.  and  An.  fup.  Chart,  c.  7.  are  only,  Aat  they  (hall 
have  *•  canfuetudifKsfuasy  Wr."  and  that  cannot  be  extended  to  nat- 
ters of  the  crown,  with  which  they  meddle  as  ^ommif^ioners  of  the 
peace  or  oyer  s^nd  terminer^  which  are  all  fubjeft  to  the  jurifdjftion 
of  this  court. 

In  Michaelmas  TerWy  8,  Car,  i.  a  certiorari  was  prayed   to  be  Ac«riw»»nt* 
awarded  to  "  The  mayor  and  juftices  of  Dover ^^^  being  within  the  ^f^oveanin- 
Cifique  Ports,  to  remove  an  indiftment  of  felony  againft  one  Ring-  ^ltkTJm!l 
4in,  of  Dovery  who  was  indifted  there  of  buggery.— Henden,  the  any**  Pon* 
Serjeant,  maved,  that  th^s  (hould  be  awarded,  and  direfted  *^  To  Aiaii  bedireaed 
•^  the  Lord  Warden  of  the  Cinque -P or ts^""  as  other  procefs  is  ufually  »««n«d*«eiy  to 
directed.    But,  upon  debate,  all  the  Court  agreed,  tliat  it(hould  J^'  g 
\t  immediately  direfted  to  the  juftices  before  whom  the  indiftment    «  *  ** 
was ;  for  they  held  plea  of  it  as  juftices  of  the  peace  by  virtue  of  i*  lutfcV  c! 
their  commilfeons,  and  not  by  their  ancient  (fhartcr?  or  prcfcrip-  400.434. 
tion  J  which  was  awarded  accordingly. 

y.hcme$ 
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^"  4-  Rhemes  againft  Humphreys  and  his  Wife. 

♦       Hilary  Term ^  7.  Car.  I.    Roll  1 202, 

Tr^erwt^        TTROVER  AND  CONVERSION  of  goods  by  hufband  and 

againft  hufband    •*•    wife,  ad  ufum  ipforum.     They  pleaded  not  guilty  j  and  both 

and  wife  for  a    ^^pp  found  guiltv,  and  damages  aflcfled. 

convtrfion  by  ^  ,  .  n      r  •     .  .,«... 

the  wife  only  j        It  was  now  moved  in  arrclt  of  judgment,  that  the  action  lies  not 

but  if  it  be  aU    againft  the  hufband  and  wife  jointly  for  converfion  to  their  u/es 

icdged  aJufum    during  the  coverture:  for  when  they  join,  it  is  the  aft  of  the  huf- 

v{ft'""''^'****^*  band  only,  and  the  wife  cannot  convert  to  her  own  ufc;  but  an 

K,  z26?^  ^'^*  aflion  of  trover  well  lies  for  converfion  by  the  wife  before  the  co- 

jones,a^4.        vcrture,  or  by  the  wife  only  during  the  coverture  ;  for  Ihe  may 

1.  Roil.  Ab,  6.  do  a  tort  folely,  and  the  hufband  Ihallhe  fued  with  her,  but  not 

34*'  where  ihe  joins  with  the  hufband. 

I.  Browni.  3.        The  Court  therefore  would  advife  thereof;  aod  afterward,  in 

) .  Vez.  24.        Trinity  To  m,  8.  Car,  I .  it  was  adjudged  for  the  defendants.  38.  Edw.  3. 

Cro.jac.5.661.  pi^  ,,   10.  Rich.  2.  **  Breve,''  644. 

S:ikt,  1x5.         ' 

Cro.  Car.  495.     Mar.  94.  134,    Carth.  251.     Andrews,  14a.     1.  Com.  Dig.  sxo.   ^Com.  Dig.  194. 

*   Cass  5.  Boulton  againft  Banks. 

Hrlafy  7erm, '  7.  Car.  i .   Roll  176. 
A  rfeciarattonin    A  CTION  UPON  THE  CASE.    Whereas  the  defendant  kept 
irrf^af*  .«  $bt     -r\  a  maftifF,  /dens  that  he  was  qffuetus  ad  mordendum  pareos,  and 
Zul'i^'^ta  ^^^  ^^^  plaintiff  was  poflefled  of  a  fow  great  with  pigs,  that  the 
^hm  if  tr$/^ft    fti<l  maftiff  bit  the  faid  fow  fo  as  (he  died  of  the  biting. 
geiwaUy,  it  ^ft^^  verdift,  upon  not  guilty  pleaded,  it  was  moved  in  arreft  of 

f»^i.\a5.  judgment.  First,  That  the  recital  of  the  bill  is  in  a  plea  of /rf/^ii 
Hob.  lio.  ^^^  ^^^  decliiration  Js  in  a  plea  of  trefpa/s  on  the  cafc^Sedmn 
Allcii,«4l'         allocatur. 

3.  Lev.  338.  rpj^j  Second  Exception,  That  to  declare  of  a  dog  ad  mor- . 

^"  '^°^°"lic  ^^^^^t4m  poreos  ajfuctus  is  not  good,  for  it  is  proper  for  a  dog  to  hunt 
ib*know^5iy*  hogs  out  of  the  ground  ;  and  his  biting  of  the  hogs  is  ncccffary* 
keeping  a  dog     and  not  like  tp  the  keeping  of  a  dog  wliich  ufually  bites  Ihccp  or 

uf  d  10  bite  and  olllCr  Cattle. 

See^MSj.         But  TitE  CouRT,  ahfente  RipHARDSON,  couccived  the  aftion 
well  lies  ;  for  it  is  not  lawful  to  keep  dogs  to  bite  an4  ii//£winc. 
^'V'  tl'.**'  Wherefore  it  was  adjudged  for  the  plaintiff. 

Ncy'»  Max.  92.  4-  C«>.  18.  3.  Bl.  Com.  153,  it.  Mod.  332.  335.  Ld.  Ray.  608.  1583.  i.Fftf- 
mani  534.  Strange,  1264.     3.  Bl,  Cqm.  153. 

Casi  6.  Jefibn  againft  Laxon. 

TfinifyTerntf    y.  Car,  i.    Roll  1^9. 
Acomlnoance    t^^RROR   of  a  judgment  in  Coventry.     The  error  afljgncd  was, 
in  an  irfenor      *-•  Rccaufc  the  judgment,  being  by  nihil  die: t  in  debt,  was  difcon- 
ccurt  uniii  the    tinucd:  for  the  continuance  was  taken  until  the  next  courti  which 
nlfhc'em'iy  oer!  *^  uiiccrtaFn ;  for  it  ought  to  be  to  a  day  certain,  as  9 .  Eliz.  Dyer^  262. 
ta  n.  /  But  it  was  ^nfwerpd,  that  in  Caventry  there  is  no  day  certain  for 

-JO  Jac.  3T4.  *'^^  keeping  of  their  courts ;  for  fomeiimes  it  is  held  within  a  lorl' 
357.  571.     '     night,  fometimcs  within  three  weeks. 

1  Roil  Ah  481.  Jones,  Ju/lieey  faid,  all  their  proceedings  in  fFales  are  adjourned 
l'^^TTsV^*'  until  the  next  great  fcffions,  and  none  knows  when  the  great  lef- 
I.  Mud.  Sx.        2.  Ld.  Raym.  854.    5.  Com.  Dig.  178.    Cowper,  21. 

fion$ 
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fioas  (hall  be  held.    And  this  error  was  afligned  and  over-ruled  Ui       Jitsow 
the  cafe  oi  By tbell  v.  Parry  \  and  fo  Richardsoi#,  Jones,  and       *-^«'>^ 
Whitlock,  conceived  it  Ihould  be  here;  but  I  dpubted  thereof.        .?*?"'• 
The  judgment  was  affirmed.  i.Roli.Ab.  4,%^ 

Mounfon  againfi  Cleyton.  ^''"  7- 

CCIRE  FACIAS  to  have  execution  upor^  a  judgment  in  debt.  The  f  • 'r'/'^'*'"*'^ 
•^  defendant  pleads,  that,  at  another  time  before,  the  plaintiff  had  juJonenuMinft 
fued  a  capias  ad  fatlsfaciendum^  and  that  the  defendant  was  arrefted,  a  defendant  who 
and  in  execution  thereupon,  and  deipands  judgment,  &c.  The  hasefcaped^not. 
plaintiffrepliet,trueitis,  (uchawritof  ri7^/ax/7^y2rr/5/27ri>»^ii;niirued,  wkhftanding 
and  that  the  defendant  was  arrefted  thereupon,  and  made  refcous,  ^n^^{!?^  - 
and  efcaped;  therefore  he  fued  thisyrir^yir/tfi  to  have  execution,  g^jg^^j^l?^ 
being  after  the  year  and  day.  ea,fa. 

Upon  this  the  defendant  demurred,  pretending,  becaufe  the  plain-  ^^*  75*  ^¥^ 
tiff  had  confefled  the  defendant  was  once  in  execution,  be  could  ].Roll.Ali.9Pff 
not  afterward  take  a  new  execution. 

But  THE  Court  refolved,  that  xhtfcire  facias  was  wc|l  main- 
tainable ;  for  when  he  had  not  the  benefit  ot  his  execution,  it  was 
as  none,  and  the  defendant  Ihall  never  take  advantage  of  his  own 
wroi^  by  his  efcape ;  and  peradventure  the  fheriff  is  dead,  fo  th^ 
plamtiff  hath  not  any  remedy  againft  him.  Whereupon  itwast 
adjudged  for  the  plaintiff^  that  he  fhoul^  have  executiont 
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8*  Car.  I.     In  the  King's  Bench. 

Sir  Thomas  Richardfbn,  Knt.  Chief  JuJliCi4 

iS/r  William  Joi^s,  Knt.  1 

Sir.  James  Whitlock,  Knt.  K^ufiices. 

Sir  George  Croke,  Knt.  J 

William  Noy,  Efq.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 
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Butler  agahijl  The  Prefident  of  the  College  of  Phyficians, 

£0ft:r  Terms  7.  Car.  i.     Roll  ^i^. 

AntOiooflL^'f  TT^RROR  of  a  judgment  on  a  demurrer  in  the  common 
TAM«vbc       H     pleas. 

''jomiMonp  '^"^  The  First  Error  afligned  was,  Bccaufc  the  record 
•«  quam  pn  ^^^  ««  JJ  rcfpOHihuium  dmmo  rej^i  ct  PrefideiUi  Collegii^  tsfc.  Qui 
*'fiip/o  ;'•  but    ti  j^ j^  pro  domino  reg€y  quam  pro  fiipfo  ftfuitur  quod  nddat  eisftita^ 

•♦  ^vi  TAM/»*  whereas  the  aftion  ought  to  have  be<ju  brought  by  the  prefident 
"  rege^uam  onljT  qut  tam^  IJc,  and  not  by  tlic  king  and  prefident,  &c. — Std  non 
«'  proj€ipf9^  allocatur  r  for  being  an  original  writ,  the  writ  is  moft  often  fo,  and 
Port  "'T  *  fometimes  the  other  way  :  and  they  conceived  it  good  both  ways. 
,    '^^'         But  informations  arc  always,  that  the  party  aui  tarn  for  the  king 

Jones,  201.  r  •    r    r      '^                                               *        v    *                                        a 

1.  Bulft.  185.  V'^fn  profapjofequitur. 

Moor,  64.  Dyer,  217.     Plowd.  77.    New  Bk.  Ent.  160.    Old  Bk.  Eni.  143.  373.    W.  Ray.  153. 

I.  Com.  Dig.  32S.     I.  Bac  Abr.  38.     2.  Hawk.  F.  C.  379* 

An  aa'toH  for  Ttie  Second  Errok  was,  That  the  replication  was  a  depar* 
praaifingp*iyfic  ture  from  the  count;  for  the  count  fets  forth,  that  King  Henry 
contrary  to  I  he  tjie  Eighth  anno  decimo  regnl  fui  incorporavit  (and  by  tlie  ftatute 
g^corfilmJh'  ^^'4-  ^^^'^'  ^-  •  confirmavlt)  the  College  of  Phyficians  by  the 
ftatutc  14!  UtL  '^ame  of ''  The  prefident,"  &c.  **  tliat  no  man  fhouldpraftifephyfic 
3.— ihcdrtcn'  **  in  London,  or  within  fevcn  miles,  without  licence  under  the  leal 
danc  pJeatii  ihtf  *^  of  the  College,  upon  the  penalty  of  five  pounds  for  every  month 
34.  lien.  8.  au.  cc  |.|^at  he  fo  praftifed,  the  one  moiety  to  the  king,  the  other  to  the 
praaShad  "  pr^'^^dcnt  of  the  college,  to  the  ufe  of  the  faid  college  :'*  and  fo^ 
ufcd.— The  that  the  defendant,  not  being  allowed,.  &c.  had  praftiicd  phyfic  for^ 
plaintiff /r/>//>i,  twclvc  montbs  in  Londofiy  the  faid  a£lion  was  brought,  &c.  The 
^hat  by  jMa,y,  dcfcndaut  plcf^ds  the  ftatute  of  34.  Hen,  8.  c.  8.  "  1  hat  every  onft 
^'^''.'^^r.''/^''^   **  who  hath  fcicncc  and  experience  of  the  nature  of  herbs,  roots, 

and  •he  itoCute        ^  .  ri«  ririri* 

pffc.fci4.//M.  ^"'J  waters,  or  of  the  operation  of  the  fame  by  fpcculation  or 
g.  were  con-  '  '*  praftice,  may  minifter  or  apply  in  and  to  any  autward  iov^  un-. 
tirmed,  "any  ♦«  come,  wound,  apollhumations,  outward  fwclling,  or  difeafe, 
•|  o^her  ftature  «<  any  herb,  ointments,  baths,  pullees,  or  implaifters,  according 
"to^tecon-"  **  to  their  cunning,  experience*  and  knowledge,  &c.  or  drink  for 
«'  tnry  not-  '*  the  ftone  and  ftrangury  or  agues  in  any  part  of  the  realm,  with- 
♦*  wirhftanH-  «<  out  fuit,  vexatlon,  &c.  any  aft  or  ftatute  to  the  contrary  notwith<* 
«« ir.gr— 1  his  «*ftanding"^  And  th?it  he  having  flcill  in  the  nature  of  herbs, 
f^rom  itrdccia-  ^^^^^^  ^"^  waters,  bv  fpeculation  and  praftice,  applied  to  pcrfoiM 
ration.      '^       requiring  his  Ikill  herbs,  ointments.,  baths,  drmks,  ice.  to.  their 

Poll.  334.  Ydv.  i|.     I.  Saund.  83,  189.       Cro.  Jac.  \%t,      Co.  Lit.  394.  a.      Plowd^  105.  b- 

F.  Lev    Si.     «.  ^;cm.  nig,  IC3.     4,  Bac,  Abr.  123, 

for^, 
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fores,  uncomcs,  wounds,  andforthc  ftonc  and  ftrangury,  or  agues,      Botlir 
and  to  all  other  difcafcs  in  the  faid  llatute  mentioned,  prout  ei  bene       -v^W* 
licuit.     Et  quoad  aliquam  aliam  praSilfutionemfeufacuttatem  medicina    ^g^^  *f  ji,^ 
aliter  vel  alio  modoy  quod  non  eft  culpabllis,     Et  de  hoc  ponit^  Isfc,  And    colhoi  of 
makes  his  averment,  gt  hoc  paratus  eft  vtrlfict^e.    Tlie  plaintiiF  re-   FHiticiAfrK 
piies,  and  ihews  the  ftatute  of  i.  Afary^  c.  9.  which  confirms  the 
charter  of  10.  HeH.  8.  and  the  ftatute  of  14.  Hcn.%.  and  appoints 
that  **  it  fhall  be  in  force  notwithftanding  any  ftatute  or  ordiiunce 
'*  to  die  contrary."    And  upon  this  it  was  demurred,  becaufe  it  is 
a  departure ;  for  it  entitles  him  by  another  a£^,  viz,  the  i .  Mary^  c.  9. 
which  is  not  mentioned  in  the  count ;  and  therefore  it  was  affigned 
for  error.    £ut  au.  the  Court  here  conceived,  that  it  is  no  de- 
parture, becaufe  it  fortifies  the  count,  aiui  is  as  to  revive  the  ftatute 
of  14,  Hen*  8.  if  it  were  repealed  in  tliis  particular  by  the  34.  Hin.  8. 
c.  8.    And  for  that  the  cafe  of  [Food  v.  Hawkjhcad  {a)  was  (hewn  (rt)yclv.  rj. 
to  the  Court*  in  Micbaeimas  Term^  42.  £5*  43.  EFiz.  Roll  397.  where  ****•  *^  **Sr- 
the  prefidcnt  of  the  College  of  M-S^uls  brings  an  a£lion  upon  the 
cafe  for  taking  toll,  and  ihews  a  charter  of  26.  Hen.  6.  to  be  dif- 
charged  of  toll,  the  defendant  pleaded  the  a£t  of  refumption  of  liber- 
ties granted  by  Henry  the  iixth,  and  fo  the  liberty  gone.  The  plain- 
tiffpleaded  a  reviver  of  them  by  the  ftatute  of  4.  Hen.  7. :  and  it  was 
H£LD  to  be  no  departure,  but  as  it  were  a  confeilion  and  avoiding. 

Tmi  Third  and  principal  Error  afligned  was.  If  the  ftatute  ^^"»f  w  54. 
of  34.  Hen.  8.  c.  8.  be  not  repealed  by  the  ftatute  of  r .  Mary^  c.  9. ;  ^^'  f\\^'il 
tndif  not.  Whether  the  defendant  hath  made  a  fuffieicnt  juftifi- J^I^wci^^^^ 
cation  ?  And  quoad  that^  Whether  the  faid  ftatute  be  repealed  ?  the  i.  Jd^ry,  c.  9. 
Court  was  not  refolved.— But  Richardson,  Chtefjujlice^  con-  "  »ny  aft  or  ©r- 
ceived,  it  was  repealed  by  i.  Alary j  c.  9.  by  the  general  words,  "  ^*"*"" '° '^ 
^'  any  aaorftatute  to  tlic  contrary  (of  tiie  aft  of  34.  Hen.  8.)  not-  «  ^.M^^id"'*' 
'*  withftanding."    But  I  conceived,  that  the  aft  of  34.  Hm.  8.  c  8.  m  i„^  ** 
notmentioning  the  ftatute  of  14.  Hen.  8.  W2&  for phy/lcims',  but  the  ^^y^     ,^^ 
part  of  the  ad  of  34.  Hen.  8.  c.  8.  wa.>  concerning  chirurgeonsy  and  2j!».  ^'  * 
their  applying  outward  medicines  to  outward  fores  anddileafes,and  Cro[  Jjc  \%u 
drinks  only  far  theftono,  ftrauguUion,  and  aguej  tliat  ftatute  was  /<»«<»  «dr- 
never  intended  to  be  taken  away  by  the  a£l  of  1,  Afary^  c.  9.-^But  ^*  ^^^^^  "^ 
to  this  point  JoN£8  and  Whitlock.  would  not  deliver  their  ^^ 
opinions. 

But  admittitig  tile  34.  Hen.  8.  c.  8.  be  in  force,  yet  they  all  s.  C.  ut  169. 
RaiQLV£D,  the  defendant's  plea  wa^  naught,  and  not  warranted  byi 
the  ftatute  (  for  he  pleads^  that  *'  be  applied  and  minifteted  medi- 
^  cines,  phHbars,  drinks,  tdcerihusy  morbis,  et  maladns^  ealeuh^firan^ 
^  gurk^  febrikuif  it  aiiis  inftatuio  mentionatis ;"  fb  be  leaves  out  the 
piii€ii|Mii  word  in  the  ftatute,  ^^/s.  *^  ixtemit:**  and  doth  not  cc&r 
and  ihew,  that  he  mtniftered  potions  for  the  <<  ftone,  ftranguUionY 
^  or  ague,"  as  the  ftatute  appoints  to  thefe  three  dii'eaies  oi^y,  znd 
to  no  other.  And  by  bis  plea  his  potiotis  may  be  tniniftered  ta 
any  other  ficknefs ;  wherefore  they  all  held  his  plea  was  naught 
for  this  caufe,  and  that  judgment  was  well  given  aguinft  him*-^- 
Whereupoa  jtidgment  was  affirmed. 
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CirtK  1.  ,     Walker  agai/tfi  Sir  John  Lamb, 

frinity  Tefm,  7.  C<2r.  I.     Roll  '^'j\. 

8po(Ul  wd-.a  A  CTION  ON  THE  CASE,  for  difturbancc  of  the  plaintiff  irt 
dn  art  aaion  on  xX  cxcrcifing  his  offices  of  the  officialty  of  the  archdeaconry  of 
to^tacei^UM  ^'^^^»  granted  by  the  archdeacon  of  Uicefter^  and  of  the  office 
offices,!. Of  of-  of  commiffary  of  the  bifhop  oi  Lincoln. 

fi^ofanarch-      Upon  NOT  GUILTY  pleaded,  afpecia]  vcrdift  was  found,  that 

•oniuSffii'ry*to  a  ^'^^'^  ^^^^  ancicnt  offices,  the  one  granted  by  the  archdeacon  of 

blihop:aod  ad.  Lelcefier^  the  other  by  the  bifhop  of  Lincoln^  and  wcte  offices  of  ju- 

judsed,  that  a    dicature  always  granted  to  one  perfon/^  life  utitil  1609 ;  afid  in 

past  of  them     the  30.  Eliz.  were  fo  granted  to  Dr.  Chippendale-,  and  after,  in  1609, 

mrevcrUon is     ^j^^j^  offices  were  granted  to  Dr.  Chippetidate  and  to  one  Edward 

PcSlTiyQ.         ^^^^^  ^^^  ^^^^^  lives,  no  furrender  being  aftually  made  by  Dr.  Chip* 

pindale.     Afterward,  16 14,  both  offices  were  granted,  the  one  by 

lonw^'al^' iti  ^^  archdeavon,  the  other  by  the  bilhop,  to  Sir  John  Lamb  and  to 

i^Lev.^iJc!"*  thefaid  Edward  Qerk;    and  thofe  grants  confirmed  by  the  dean 

4' Mod.  17.*      and  chapter:  that  in  1622,  Dr ,  Ck ppendale  died;  and  afterwards 

Hard  357.        the  archdeacon  who  granted  that  office,  and  thebilbop  who  granted 

XI.  Co.  4,        tjjg  office  ofcommiflary,  died ;  and  the  biftiop  of  Lincoln  who  now 

is,  and  the  now  archdeacon  by  feveral  patents  granted  thofe  officer 

to  the  plaintiff,  who  was  at  the  time  of  thc-grant  of  the  patent  a  lay- 

<    perfon,  and  bachelor  of  the  civil  law  only :  and  they  find  the  flatute 

of  27.  Hen.  8.  c.  17.  that  lay-perfons,  marriedor  unmarried,  being 

doaors  of  the  civil  law,  may  be  commiffaries,  officials^  (bribes,  or 

regiflefs  ;  and  that  the  plaintiff  exercifed  thofe  officer,  and  thede« 

fendant  difturbed  him.     Etjifuper^  ^r. 

Upon  this  the  matter,  being  argued  at  the  bar,  was  reduced  only 
to  two  queflions  :  4 

Tbej?,  H*».  8,  First,  Whether  the  patent  to  the  plaintiff,  being  a  lay  perfon 
c.  17.  does  not  and  nota  doAor  of  the  law,  were  good,  or  reftrained  by  theila- 
rcftraina  lay  tute  of  37.  Hen.  8.  c.  17.  ?  And  as  to  that  point,  ALL  the  Court 
'hd^^e^Jw*'  ^^^c^i^^^  ^^  grant  was  good;  for  the  ftatute  doth  not  reflrain 
civiHaw  only  ^^1  ^^^  grant :  and  it  is  but  an  affirmance  of  the  common  law, 
from  boidini  the  where  it  was  doubted  if  a  lay  or  married  peribn  might  have  fuch 
offices  of  com.  offices;  and  to  avoid  fuch  doubts  this  ftatute  was  made,  which 
miflary,  ch^.  explains,  that  fuch  grants  were  good  enough  ;  and  it  is  but  an  af- 
ciV  to^^a  bi.  firniativc  ftatute, and  there  is  no  reftriftlon  therein.  And  although 
ihop.  *  the  ftatute  faith,  that  doftors  of  the  law  (though  lay  perfons  or 
Poft  Z79.  555.  married)  fhall  liave  fuch  offices,  yet  that  is  not  any  refiridion  that 
Jones,  264.  none  others  (houid  have  them  out  doftors  of  the  law:  and  the 
Poph '3^.  ftatute  mentions  as  well  regifters  and  fcribes  as  commiflaries,  and 
Cro.  £i.t.  315.  that  a  dodor  of  the  law  fhsdl  have  them ;  yet  in  common  experience 
^**c  ''^*  ^^^^  perfons  as  are  merely  lay  and  not  do£tors  have  had  fuch  of- 
«49.*a5i'  '^  fices.  And  upon  this  very  point  was  a  cafe  in  this  court  of  Pratt 
Ld.  Ray.  49. 51.  ^-  Stock  (tf),  where,  upon  demurrer,  this  ftatute  was  pleaded  againft 
S53»  the  plaintiff  t9  whom  the  commiiTaryfhip  was  granted,  being  but  a 

bachelor  of  law,  and  he  having  granted  adminiftration,  the  grant 
was  adjudged  good  ;  and  the  Bk,  of  Entries  j  484.  and  489.  was  al- 
lowed good*     Wherefore  tliey  rcfolved  the  grant  was  well  enough* 

(«}  HUary,  3(5,  £U«.  RoU  ili.    Cro.  E'li.  315. 

Aod 
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And  it  wAs  ALSO  RESOLVED,  tliat  where  an  officer  for  life  ac-     Walkivr 
tcpts  of  anothfer  grant  of  the  famjc  office  to  him  and  to  another,  it       «rW' 
is  not  any  furrcndcr  of  tlic  lirft  grant,  '*  -^^   **  *' 

The  second  point  was.  Whether  the  office  of  the  officially  of  Tiw  aitutet  of 
the  archdeaconry  and  the  office  of  the  commiffary  of  the  bifliop  be  «•  ^'^'»-  c  19, 
grantable  by  the  i.  Eliz.  c.  19.  and  13.  Eliz.  c.  10.  bccaufc  it  was  ^,J'j^^ 
pretended  tncy  were  not  parcel  of  the  poffeffions  of  the  biftioprick  bjihopi  md 
or  archdeaconry,  fo  as  they  could  have  any  profits  by  them,  and  archdeacont 
then  the  ftatute  doth  not  reftrain  the  grants  of  them?  But  all  from  granting 
THE  Court  rcfoivcd,  they  were  within  the  words  and  intent  ^  ^**^* . 
of  the  ftatutes  ;  for  they  are  hereditaments  («),  and  are  pertaining  ^  "fl'^^^i^l 
unto  them :  and  that  a  grant  of  thofe  offices  to  two,  where  they  chHr  Ibccenron 
were  only  grantable  to  one  for  life,  and  being  granted  in  reverfion,  for  a  longer  i«rm 
is  a  void  grant  by  the  ftatutes  againft  the  fucccflbrs ;  for  the  ftatutes  ***"*  ®°*  **f^ 
reftrain  all  grants  of  any  thing  to  be  avoidable  againft  the  fucceflbr,  gr'lJS^^^n  ^L 
faefides  grants  of  neccffity  and  Icafes^for  three  lives  orone-and-  wcrfiofi." 
twenty  years,  where  the  ancient  rent  is  referved  :  and  all  otlier 
grants,  as  well  of  offices  as  of  other  things,  not  warranted  by  the  fta-  *°'co.^i  ^** 
tutcs,  are  made  void  as  againft  the  fucceflbrs.  10.  Co.  6a  The  Bijhop  Cro.  Eliz!  44#. 
9f  Sait/bury^ s  Caji.     5.  Co,  14.  and  a  cafe  of  raughan  v.  Crompton^  637. 
14.  Jac.  I.  at  thcaffizes  before  the  juftices  of  affifc  for  the  office  of  c«>.  Car. 49. 
the  icgifterihip  in  Suffolk  ;  and  in  Jokm  v,  Powell  for  the  regifter*s  ^-^^  .  ^ 
place  o{  Hereford^  whcrc.it  was  adjudged,  that  fu<;h  offices  granted  jon«,  a^j!!** 
jn  reverfion  were  void.     Whereupon  rule  was  given  that  judgment  Bridg!  19.  '31. 
fliould  be  entered  for  the  plaintiff*,  unlefs  other  caufe  were  Ihewn.  l^y»  ?«• 

And  afterrt'ard  being  moved  again,  judgment  ws*  given  for  tlie  ^-f-*"-  t3T- 
«u:^»:ir  a  ^     a  o  4*  Mod.  17. 

P^*^'*^*^-  Duka,  159. 

Co.  Lie. 44.     I.  Berr.  219.     3.  Com.  Dtg.  ij^.     3.  Bac.  Abr.  723. 

(')  By  5*  ^60-  3-  c.  17.  Leafei  for  three    lie  in  giant  and  not  In  livery,  are  decUred 
fivtt,  or  twcDty-one  years,  by  ecclefiafticai    gcod. 
perfoos,  of  incorpoieal  hcredicimentt  whicli 


r    • 


Tredymmock  agatrtft  Ferryman.  ^au  3. 

Afieifaelmaj  TctM,  7.  6W.  1.     Roll  y  6m 
"PRROR  of  a  judgment  in  Corn\uall  in  debt  upon  an  obligation.  ^  cuftomtotry 
^  The  error  afligned  was,  Becaufc  the  trial  of  the  iffuc  joined  "»;^«^  *'«  *« /'"- 

^-i  *       n     *  1  icnor  court  vj 

there  was  by  fix  jurats  only.  ^^  y,,^,  i„i^^4 

'isihi.^^  for  the  defendant^  moved,  that  it  is  not  error;  for  it  is  ^*'^''**"^*^* 
returned  that  he  tried  it  there  by  fwfecundum  covfuctudinfm  ibidem  a  ^,Ko\i.^h.c,(^^. 
tempore^  iic,  before  ufed;  and  the  court  being  by  prefcription,  the  3*  ^«*>'  3»^ 
trial  then  by  the  cuftom  may  be  by  fix  :  and  there  is  multitude  of  ' *  ^^*  *' V 
records  in  twenty  feveral  courts  in  Cornwall  where  trials  may  be  jtt.al'rorW}), 
by  fix,  by  cuftoms  there  ufed  ;  wherefore  if  it  fliould  be  reverted,  Dough  204. 
many  others  (hould  be  reverfed. 

But  ALL  THE  Court  held,  that  fuch  a  cuftom  is  void,  and 
againft  the  common  law  ;  and  there  cannot  be  an  exemption  of 
pcrfom  from  being  jurors,  unlefs  there  be  fufficient  jnirors  bcfides 
theperfons  exempted  to  make  trials. — And  Jones  faid,  although 
in  fome  parts  of  Urates  there  be  fuch  trials  byy7*  Wv,  it  is  by  realbn 
'of  anad  of  parliament  of  34.  (^35.  Hen.  8.  c.  26.  t  74.  [a)^  which 

(^s)  Vidt  3.  Ceo.  a.  c  25.  f.|. 

appoints.. 
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T»«oYMMocK   appoints,  that  fuch  trials  may  be  by  fix  only  wlicire  the  cuflomhatti 

^aim/t        Ij^^,^  Cq  .  ^hich  proves  that,  when  they  ^cre  united  to  England  ^xvi 

•    to  be  governed  by  the  laws  here,  fnchttials  could  Hot  bii,  unlcfs 

they  had  been  fo  provided  for  by  parliameilt.     Whe):eiipon  the 

judgment  was  here  reverfed. 

Cask  4.  Major  againft  BrandwocJd. 

Hilary  Termi  ^,  Car,  I.     Roll 6^^* 

Thciordmnyat  O  £PL£VIN  of  an  ox  taken,  &c.    The  defendant  makes  con«* 

bit  doaion  */-  *V  f^nce  as  baihff  of  John  Brandwood^  for  that  he  was  feifcd  in  fee 

^tf-'r/'^^^  of  the  manor  of  i>.  and  that  one  Smith  vtzs  feifed  in  fee  of  foch  a 

JtdHunmn*     tenement  holden  of  the  faid  manor  hy  rtnt  and  harlot  fetvice^  payable 

pifvio,  the       after  the  death  of  the  tenant,  and  that  Smith  died  poinefTed  de  a/fima- 

•i^owryiMedfiot  H^us  et  catallis  \  and  becatafc  the  hariot  Vfss  not  paid,  he,  by  the 

Ihew  cheiMrti.   command  of  the  faid  John  Brandwdod^  diftrained,  and  fo  made  co- 

^Ulf^uifJu!!  NUSANCE.  The  iffue  was  upon  the  tenure \  and  fonnd  for  the 
wmcb  he  is  «!•     *  /•      »  ' 

titled  MiAer&M  detcndant. 

but  *^^*/"*'»  Exception  was  now  taken  in  arreft  of  judgment,  becaufc  he  doth 
S^^Mentitti*  '  "^^  ^^^  ^^^^  ^*s  the  bcft  beaft,  which  he  demanded,  nor  the 
tbSfir.  \imA  thereof,  nor  the  price  of  it :  for  this  caufe  JiYUi:  moved, 

^  that  theavowty  was  ill,  for  it  is  uncertain  what  thing  the  defendant 

s.  c.  Huttoo.    ^^^jj  ^^^^  ^^  ^^^  j^^  ^^^^  ^  fatisficd  if  he  Ihould  have  return. 

Co.Copy.r.15.  And  he  faid,  all  the  precedents  are  in  point,  that  he  ought  to  (hew 
Piowd.  96.  what  the  hariot  is  when  he  demands  the  price  thereof.  8.  Co,  103. 
Mwf.  S^o-   ^   TaUfrfs  CaJ$s  PlM^d.  94.  Bk.  ofEnt,  584. 

BoDdh  47.  ^^°  But  Hutchinson  iiid,  whon  the  lord  diftrains,  it  is  becaufe  the 
1.  And.  ft99.  hariot  is  eloigned,  and  therefore  he  cannot  feize  it;  fo  then  he 
I-utw.  1367.  cannot  fhew  what  is  the  beft  beaft :  and  for  an  hariot  fcrViceit  is 
Salk.  356.  ^^  ^^  lord's  eleAion  either  to  diftrain  or  to  feize  it,  if  he  can  find 
«7.  AffJ^  *t>  y^t  ^^**^  ^^  cannot,  unlcfs  the  proper  beaft  of  the  tenant  only  ; 
Keiy.  167.  but  he  may  diftrain  any  man's  bealls  which  are  upon  the  land, 
Kit.  134.  and  retain  them  until  tne  hariot  be  fatisfied.     And  h^  faid,  there 

3.  i/M,  i3t.  were  divers  prtcedents  in  the  common  pleas,  where  he  avows  with- 
GiS  TnT'ali.  ®"^  Shewing  what  was  the  beft  beaft,  or  any  price  thereof;  and  it 
%.  Com.  Di^,  "  would  be  inconvenient  to  enfoixe  the  avowant  to  fhew  it,  for  per- 
5ig.  adventure  he  doth  not  know,  or  ever  law  it.     f^Jde  24.  Edw,^. 

.  3.  Bac.Abr.  ^x.  pl^  j2.     44.  Edw.  3.  pi.  I3. 

joi.     '  Afterwards  if  U^as  adjudged  for  the  avowant. 

*^K*8«f   >«•        This  Case  was  moved  again,  Afubaelmas  Term^  8,  Car.  i.  by 

GfikMYN,  that  xht  avowry  was  not  well  made,  becaufe  it  doth  not 

appear  what  beaft  he  Ihould  have  for  the  hariot,  nor  of  what  value, 

the  return  being  irrepleviiable ;  .nor  can  the  plaintiff  know  what  io 

offer  to  have  again   his  cattle. — But  all  the  four  Justicis 

prefent  agreed,  that  the  avowry  is  good  enough  :  for  peradvcnturc 

the  avowant  doth  not  know  what  was  the  beft  beaft,  and  the 

plaintiff  having  dorte  wrong  by  his  eloignment,  he  at  hi^  peril 

Tones.  00.       ^^gbt  to  tender  fufEcient  recompence  :  and  that  tlie  avowry  was 

Hob.  176.         fp^^9  there  were  ftiewn  two  precedents,  the  one  in  Trinity  Trnn, 

Hunon,  4.        18.  Eliz.  Roll  506.  Dkker  v.  Hlggois^  and  the  otiicr  in  Trlmty  Tem^ 

- 13.  Jac.u  Rollir^S. 

Hixc 
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Hixe  a^ainft  HoUingflied.  Casi  5. 

Hilary  Term^  y.  Car,  i.    Roil  yb^. 

ERROR  of  a  judgment  in  the  common  picas  in  an  aftion  upon  ^V^***"'!Vl 
tlic  cafe  for  words  :  ''  She  is  a  bawd,  and  hath  bewitched  hira  If  [,  Jj^^iind 
•*  bjr  witchcraft  and  forccry."  ^^hrhbnuittbfd 

GERMYN,/e?r  the  plaintiff  m  the  writ  of  error,  moved,  that  thcfc  *^.T*' * 
words  are  not  aflionable  :  for  to  call  one  **  bawd,"  wo  adtion  Ues  poft^^j^/*^' 
at  the  common  law  ;  but  to  fay  that  **  fhe  keeps  a  houfc  of  bawdry/\ 
is  a<flionable  at  the' common  law;  and  tliat  diejudgmentpafled*  **• 

fubjilentio  in  the  common  pleas.  ^' 

But  it  was  held  by  Jones  and  Myself,  that  the  aftion  well  lies 
for  the  laft  words,  **  and  hath  bewitched  him,  &c.  ;"  but  for  the 
firft  words  it  was  doubted.  Wherefore,  catttis  abjintibusy  a  rule 
was  given  that  judgment  fhould  be  affirmed. 

See  the  t.  Jac.  i.  c.  n.  and  9.  Geo.x.  e.  5* 

Mead  tfftf/;;^  Perkins,  ^^^  ^ 

p'RROR  of  a  judgment  in  the  common  pleas  in  an  aftion  for  To  charge  an 
■*-'  words  :  where  the  plaintiff  Perkins  declared,   That  he  was  an  •ttorpcy  with 
attorney  of  the  common  pleas,  and  of  the  flieriff's  court  in  London  ;  l^^j'^ciitmlTi'Ic. 
and  that  the  defendant  fpake  thefc  fcandalous  words  of  the  plaintiff:  tionablo. ' 
'*  He  [prtefatum  the  plaintiff  /Vm</rWo)  is  a  co:icner,  and  cozens  his         .       ^g* . 
"  clients  in  the  iheriff 's  court  of  London^   and  was  for  that  caufe  /T«r»*Rep.* 
**  difcharged  of  that  court."     The  defendant  pleaded  not  guilty;  366. 
and  found  againft   him,  and  judgment ;   and  the  error  aifigned, 
That  the  words  are  not  atMionable. — But  the  Court  held,  they 
were  fcandalous,  and  touched  him  in  his  profeilion.    And  judg* 
ment  was  affirmed. 

Ellis  againft  Johnfon.  Cai^  7. 

Trinity  Term,  7.  Car,  i.     R9II 1039. 

pRROR  of  a  judgment  in  Z).  an  inferior  court.     The  error  af-  If  an  inferior 
•^  figned,  Becaufe  after  an  habeas  corpus  cum  cauja  was  fucd  out  "**'*  proceed 
of  this  court,  and  delivered  to  the  mayor  and  principal  officer  of '^||®' ^"''*^'?^ 
tha^t  court,  and  acceptance  and  allowance  thereof;  they  notwith*  \ahl^!^pli^ 
.fianding  proceeded  to  trial  and  judgment.    The  defendant  pleaded  tbey  are  bahie 
in  nullo  eji  erratunu  10  attachmwt, 

,  '  and  pri^ceedincf 

Germyn  now  moved,  that  this  is  not  error,  becaufe  he  doth  arec«ia«»««jir, 
not  alledge  the  habeas  corpus  to  be  upon  record ;  fo  as  the  error  now  ^>*. 
affigned  is  not  triable.  i.Roii.Ab.49s. 

But  IT  WAS  HELD,  that  that  procccduig  after  the  habeas  corpus  CrcEiix.  33. 
delivered  is  an  error,  andrwam  ;w«  yW/Vf,  which  is  confefled  by  the  Cro,  Jac.  ^u 
pleading  in  nullo  eft  erratum  :  and  if  it  were  not  true  that  it  was  **  j^J^*',***'* 
delivered  to  the  mayor  and  allowed,  it  ought  to  have  bqcn  denied*  jixiodigf.^' 
>  and  i«  triable  per  pais  ,  but  becaufe  it  is  not  denied,  it  is  a  manifeft  Skin.  244/ 
error.     Whcrcuponthe  judgment  was  re vcrfcd.  .    ,   SaJk.  140. 14S. 

^ranje,  30S.  Si4^     Tidd's  Pra(6lic^  1 76.       7.  Mod.  138.    |2.  Mod.  666..    a*H4Wk.  p.  C.  417. 
'Cowp.  67^.     i«  Term  Rcf.  179.     3.  Term  Rep.  390* 

See^i.  Jac.i.  c.  13.  ir.  t. 
.   XRO.  CAR,  S  Wilfon 
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CAt&t« 


Wilfon  againji  Chambers. 


Tro^iT  to  for    p^RROR.of  a  judgment  in  thecommon  pleas  in  an  aAion  of  Tao- 
not  ddiverifig  «  Ej  y^^  ^jjj,  CONVERSION  of  a  bond  ofonc  hundred  poands^con* 


aoi  neceffiiry  to  ^Ji^'®'*^^  ^^^  ^be  payment  of  fifty  pounds  at  fuch  a  day,  which  camo 

Atvr  tlMrfate,^  ^^  ^he  defendant  s  hands  ;  and  he  being  required  fuqh  a  day  and 

«r  KoailedfetlM  year  to  deliver  it,  bad  not  delivered  it,  but  refufedf  and  converted  it 

tiim  or  pUoe  of  to  his  own  ufe  i  but  no  day^  year^  or  place  of  this  converfion  wa^ 

ejfwfloo.       inantioncd. 

»»ft  535- 

J.  RoU.  Ab,  5«      The  defendant  pleaded  not  guihy  j  and  found  againft  him,  and 

Cfo.  Eiis.  78.   judgment  for  the  plaintiff. 

98.  S19. 7*3.    ^     p  -^ 

Cio.  |M.  638.       Master  Grimston  affigned  for  error,  First,  Becaufe  no^/# 

X.  Ron.  Rc|>»4«  of  the  bond  is  mentioned. — SfJ  non  allocatur:  for  being  lofl  and 

1  Mod^^i  6     converted,  he  peradventure  did  not  know  tlie  certain  date  of  the 

Vard  e^  III!    ^onii ;  and  if  he  Ihould  recite  a  date  and  mif-recite  it,  it  would  be 

s.  SaJk,  119,'    a  failure  of  his  fuit. 

6«  Mod.  III.  Secondly,  Beeaufe  he  did  not  alledge  the  day  nor  plaet  of  the 
Buiier't  n.  p.  oonveriion  {a).  — Scd  non  dllocatur :  for  the  denying  to  deliver  it  upon 
37*  ♦*•  requeft  is  a  converfion,   and  the  day^  yeary  znd  place  are  thereby 

Stnmte  6ek^^  alledged;  which  is  fufficient :  and  the  allegation  of  the  converfion 
Sl^  lij.^59-  [^^i^^  k^^  ^^  ^^y  ^^^  pUce)  is  not  material^  when  tliere  was  4 
i«  Com.  hi^.  sufficient  converfion  before.  Whereupon  the  judgment  wa| 
st9.  ftt«.        affirmed. 

t!mLui!^^  W  S«  ifi-  *  «7-  Car.  a. c,  8. 

Cass  ^  Kiffin  figahjl  Vaughan  and  bis  Wife. 

Trial ty  Term,  6.  Car^  I .  Rail  571. 
pindings  In  a  p'RROR,  of  a  judgment  at  the  grand  feffions  in  the  county  of 
^mdndtfyh-  XZi  Monigomerf  in  a  quodei  deforceat^  in  nature  of  a  writ  9/  right. 
The  defendant  faith,  that  he  hath  majusjus  than  tlie  plain tifF;  and 
iifue  thereupon :  and  at  the  day  the  defendant  made  default,  and 
feiit  cape  awarded  j  and  at  the  day  of  tlie  petit  r/7^^.rctumed,  Edward 
ap  Thomas  prayed  to  be  received,  becaufe  the  feoffment  was  made 
to  the  ufe  of  the  faid  Vaughan  and  his  wife,  for  the  life  of  the  wife, 
the  remainder  to  the  faid  Edward  ap  Thomas  and  his  heirs.  The 
demandant  counterpleads  that  receipt,  traverfingthefeoffinenti 
and  iilue  joined  thereupon  :  and  at  the  day  of  return  of  the 
^ury  Edward  ab  Thomas  did  not  appear,  but  one  John  ap  Edwards^ 
as  his  fon  and  lieir,  prayed  to  be  received  by  his  guardians  be  being 
.^  .  within  age  ;  and  faid,  that  his  father  was  deady  and  he  as  fon  and 
lieir  appeared)  and  pleaded  the  fame  plea  as  his  father  pleaded,  and 
prays  que  le  parol  demurrer  pur  Jon  nonage.  The  plaintiff  COUNTER- 
rLEADs  his  receipt,  taking  ilfue  upon  the  feoffment  ut  antea  \  and 
tpon  that  they  were  at  ilTue  \  and  at  the  day  the  tenant  by  receipt 
made  default,  and  k  petit  cape  awarded*  and  at  the  day  be  did  not 
fret  his  default;  whereupon  judgment  was  againft  the  tenant  by 
^        receipt  i  and  error  brought. 

The  First  Error  affigned  was,  Becaufe  the  Coitntipm.ba 
was  o{  the  feoffment  alledg^^  where  he  ought  to  have  faid  of  the  re- 
v<rftojL\  and  he  cannot  traverfo  the  ftoflSnent,  but  quocunque  modj 

•the 
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the  rcverfion :  and  although  he  hath  ix  not  by  feoffment,  yet  if  he      Kifmn 
hath  it  by  any  other  way,  that  fuficcth.  VaJ'ch  ak  and 

The  Second  Error  was,  Becaufe  the  receipt  is  admitted  after     fc»w.?*.. 
receipt,  which  ought  not  to  be,  unlcfs  in  cafe  where  the  tenant  by 
receipt  dies,  and  his  heir  comes  /'//  locofuo. 

The  Third  Error  was,  Becaufe  thejudgmcnt  was  given  upon 
the  default  of  the  tenant  by  receipt  agaihll  tlic  tenant  by  receipt, 
where  the  judgment  ought  to  be  always  againft  the  tenant  to  the  Cro.  Jtc.  6SS« 
aflion. 

And  this  WAS  held  a  manifeft  error.     Whereupon  the  judg-* 
mcnt  was  reverfed. 

Abraham  Jennings  agatnji  Vandeputt  and  Others.  Ca$i  10. 

DEBT  upon  an  arbitrament  to  deliver  feventy-five  pounds.  Arid  Onafubmirfion 
declares,  That  the  plaintiff  and  defendants  fubmitted  them-  ^  ^'.^'Ihe*^^. 
fclvcs  to  the  arbitrament  of  four  merchants  concerning  certain  ac-  j^^^^^j  make" 
counts  of  pilchcrs,  fo  as  the  arbitrament  be  made  and  delivered  in  cbeir  award  on 
writing  befoir  the  twentieth  of  July  following  ;  and  if  they  could  tHe  i^h  juiy^ 
not  agree,  then  to  the  arbitrament  of  fuch  an  umpire  as  the  arbi-  ©»  chufe  an  u<i.. 
trators  Ihould  name,  fo  as  he  made  his  umpirage  in  writing  before  ^,*Jj^  fau^lhe 
the  five-and-twentieth  of  July  following:  andlhews,  that  the  four  «^o'ntn»eni  of 
arbitrators  did  n6t  make  any  arbitrament  ad  vel  ante  the  twentieth  *fi  umpire  be- 
of  July  following  ;  but  that  before  the  twentieth  of  July^  viz,  the  ^''^ «)»«  *oth 
eighteenth  ofjuiy,  three  of  them,  and  the  fourth  arbitrator  agreeing  /"*>  *"''*"'♦  *^ 
thereunto,  upon  the  onc-and-twentipth  of  /ir(f,  by  their  writmg  ^^^i^^  ,„  ^ward 
dated  the  eighteenth  of  Juiy^  nominated  Jbraham  Chamber  lainf  for  before  their  time 
umpire,  who  took  the  charge  upon  him,  and  before  the  twenty-  expiry;  but 
fifth  of  July  made  an  award  Ji//)^r  ptutmiffis,  viz.  that  the  defendants  r'^'fJ^^fy  maka 
ihould  pay  tlie  faid  fcventy-five  pounds  within  a  month,  &c.  ;  and  ""**^*'^  "*  • 
for  non-payment  this  aAion  was  brought i  and  upon  nil  debet  it  ««R«M.Ab.i62. 
was  found  for  the  plaintiff.  J;  ]^X\\]^' 

Grimston  moved  in  arrcft  of  judgment,  that  this  nomination  \'^^'  ^^^ 
of  the  umpire  before  the  twentieth  of  July  (at  which  time  they  ,'  veni/i*i«. 
were  to  make  their  award)  was  not  good  ;  for  they  had  all  that  /•  Com!  015. 
time  to  make  their  award,  and  no  time  then  appointed  for  to  no-  39i- 
minate  an  umpire,  until  after  the  twentieth  of  July.  ?\^'  '^^' 

^  .  Ld.  Ray.  »ii. 

Sed  non  allocatur :  for  there  is  no  complete  nomination  until  the  ^7». 
agreement  of  tlie  fourth  arbitrator  with  the  other  three,  vi%,  the  "*-M^*  "^• 
onc-and-twcntieth  of  July  ;  and  the  writing  is  not  to  have  effedl  ^^'r%  Awards, 
until  that  time:  and  it  is  no  writing  by  intendment  until  fealed,  ^1. 
although  it  be  dated  before;  and  ifrhey  liad  nominated  the  umpire  3-  Term  Rep. 
before  the  time  expired  of  making  their  arbitrament,  yet  it  is  good  59»' 
enough,  when  no  arbitrament  is  made  by  them  witliin  the  tir^e. 
Whereupon  it  was  adjudged  for  the  plaintiff. 


S  H  Walts 
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Casi  If. 

Tender  of 
•mendi  imder 
the  a  I.  J^c.  I. 
c.  12.  mvd  be 
immediately  af* 
t^r  the  trefpif* 
committed,  and 
before  an  ^rrtfl 
upon  a  latitat, 

J. Roll,  538. 
».  Black.  859. 
5  Bac.  Ab.  7. 
%.  Burr.  95J. 
956.  963.       |. 
p.  C.  63. 


Watt5  agairffi  Baker. 

TfRESPASS  quare  claufum /regit.  The  defendant  pleads  accord- 
•**  ing  to  the  21.  Jac.  i.  c.  12.  (tf\  that  he  tendered  amends  be- 
fore the  adion  brought,  viri*  the  fecond  oi  Oifober  feptimo  CaroiL 
The  plaintiff  replies,  that  before  fuch  tender  he  fued  a  latitat^ 
tcfted  the  laft  day  of  Ttimty  Term  before,  and  upon  that  procured 
the  defendant  to  be  arreftcd,  intending  to  declare  in  trcipafs.  It 
was  thereupon  demurred  : — and  resolved,  that  this  tender  came 
too  late ;  for  as  well  as  a  tender  after  an  original  writ  comes  too 
late,  fo  after  an  arreft  upon  a  latitat ;  fof  the  tender  by  the  fiatute 
is  intended  to  be  immediately  after  the  trefpafs,  ana  before  any 
fuit  commenced.    Wherefore  it  was  adjudged  for  the  plaintiff. 

BU  Rep.  zo8«  %1'f,    1.  Wilf.  141.     Tidd*sPraaice,  189.     5,  Com,  Dig.  364*  a^Hawk. 
(a)  See  14.  Geo.  a.  0. 44.  f.  4*  ft  5. 


Case  m. 

By  cuftom»  fi(h 
ukeo  in  the  fea 
is  tithable 
vhere  tiicy  are 
Unded, 
Foil.  339* 

i.RoU.Ab.$36. 

656. 

Voyt  to8. 

Hetl.  13. 

Palm.  5^7. 

Banh.43.  ^56. 

3.  Com.  Dig. 

loi. 

3«  T^miRcpt 

S85. 


Anonymous. 

A  PROHIBITION  was  prayed  by  Calthrop  to  ftay  a  fuit 
"^^  upon  an  appeal  here  to  the  delegates  from  a  fentence  in  /r/- 
land{a)  for  titlies  of  filh  taken  in  the  fea,  Becaufe  filh  in  the  fea 
pr  great  rivers  zxzfera  naiur^t^  and  not  tithable. 

Secondly,  Becaufe  the  fea  is  not  within  any  parifh  ;  fo  as  no 
fpiritual  perfon  can  lay  ic  is  within  his  parilh  where  Uie  fiili  is 
uken. 

But  the  prohibition  was  denied  ;  for  tithes  of  fiihes  are  ufually 
paid  in  Ireland^  as  Jones,  Jufhce^  affirmed.  And  it  was  faid  in 
Cornwall^  they  pay  tithes  for  fifbing  in  the  fea  to  theparfon  of  tlie 

f^arifh  where  they  are  landed  ^  and  it  is  a  cuilom  in  Tarm^uth^  that 
ithes  flifdl  be  paid  for  l^errings. 

(«)  See  the  ftatotea  sz.  Geo.  3.  c.  53.  aod  23.  Ceo*  3.  c.  28.  by  whioh  this  appeal  is 
"^    "      Polt.5ia. 


Casi  ij. 


A  fluria  certio' 
rati  direAed  to 
the  m;iTor  add 
juratf  ofone  of 
eh-'  Cittfue  Ports 
Co  remove  an, 
inW  v^  I  ca:  01 
felony. 
See  S.  C.  ante^ 

K*ii.  291. 

i.Rptl.Ab.  395. 
C.-o.Jac.  543. 
». Hawk.  P.O. 
400. 

DougK749.75i. 
?  Term  Rtp, 
♦58. 


Hopeftill  Tyndal's  Cafe. 

jiitte^  Page  252. 

A  CERTIORARI  being  awarded  to  the  mayor  and  jurats  of 
-^^  Hu/jc  to  ren^ove  an  ir.diftment  taken  there  againft  Hope/iill 
Tyncial,  who  was  indiftcc!  before  them  for  buggery  ;  they  returned 
upon  the  writ,  that  it  is  one  of  the  Cin<fite  Ports^  and  that  they 
have  a  privilege  there,  and  of  time  whereof,  &c.  that  no  writ 
out  of  the  king's  courts  runs  there,  but  it  niuft  be  dircAcd  to 
•'  The  Warden  of  the  Cinque  Po^ti^*  who  ftiould  feud  tbeni,  and 
Uien  tliey  were  returned,  and  not  othcrwife. 

It  was  moved,  that  this  is  an  ill  return,  and  that  they  had  not 
any  fuch  liberty;  for  they  may  not  meddle  with  matters  of 
the  crown,  becaufe  it  is  faved  in  Magna  Charta.  Whereupon 
jt  \ras  prayed,  that  it  might  be  difallowed,  and  that  a  pluries  certiorari 
flight  be  awarded  againft  them,  commanding  them  to  certify  the 

indiftmcnt 
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{ndiftmcnt  at  fuch  a  dajr,  and  then  to  be  hi  perfon  to  fhew  their  ttopFiTitt 
charters  and  evidence  for  their  pretended  claims,  and  to  anfwcr  'rvNUAL^i 
their  contempt  ia  iiot  returning  the  record  upon  the  tirlt  writ. 

NoY,   the  King^s  Attoryiey^    Ihcwed   a  record   in  Eafter   TertH 
43.  Edw.  3.  Roll  19.  out  of  the  treafury  of  the  exchequer,  v/a.  A 
writ  being  awarded  out  of  the  chancery  to  tlie  mayor  and  com-" 
fnonalty  of  London^  to  certify  an  indictment  there  taken  againft 
one  Lumbard  for  engrofling  of  filk»  upon  the  alias  they  made  fuch 
return,  that  by  ancient  charters,  confirmed  by  parliament  and  an- 
cient dfage,  they  had  fuch  a  privilege,  that  all  inditStments  and 
proceedings  for  any  caufe  unleis  for  felony  Ihould  be  tried  and  de* 
termined  dicrc,  and  not  elfewhere  ;    and  hereupon  a  pluries  wai 
awarded  to  return  this  indictment  into  chancery,  and   that  they  C«)  t.  Kehr 
Ihould  be  there  at  the  fame  day  to  fhew  their  evidence  and  charter^  ^5»-  57»- 
to  maintain  their  claim,  and  to  anfwcr  their  contempt;  and  at  the  -/JJlJii^V  o. 
fame  day  they  returned  all  their  evidence  and  proceedings  there  [a) ;  Hard.  40*?4u). 
and  fo  it  was  prayed  that  fuch  courfe  (hould  be  obferved  here.         i.sid.  155. 230* 

I.  Burr.  3S6« 

And  THE  Court  awarded  accordingly  a  plunes  certiorari^  61--  i.Bi.  Rep.ajo* 
rcfted  to  the  mayor  and  jurats.  \S^r'\  ''.*"' 

(•}  See  5.  Will.  &Mai7,  ow  ii.  f. t. 


Goodyear  agaitift  Bifhop.  Caii  ti^ 

A  CTION  FOR  WORDS.  Whereas  the  plaintiff  is,  and  for  Toftyof.mer. 
'*^  divers  years  hath  been,  a  merchant,  and  ufed  the  trade  of  a  «*»■"*  that  he  is 
merchant;  that  the  defendant,  having  communication  with  one  '«>«>;*?*•'''**" 
Harris  of  the  plaintiff,  to  fcandalize  him  and  deprive  him  of  his  IlI^anfto^"inJ 
means  of  living,  faid  of  the  plaintiff  thefe  fcandalous  words  :  **  He  hiro«  hMhu^t^ 
1*  {innuend$  the  plaintiff)  is  not  worth  a  groat^  he  is  a  hundred 
'^  pounds  worfe  than  nought.'* 

After  verdift  for  the  plaintiff  in  London^  and  one  hundred  marks 
damages  given,  it  was  moved  in  arreft  of  judgment,  that  thefe 
words  are  not  aftionable,  for  he  doth  not  (hew  that  he  fpakc  of 
him  as  in  relation  to  his  profeflion,  nor  called  him  bankrupt 

But  ALL  THE  Court  held,  that  thefe  words  of  a  merchant  who 
lives  upon  his  credit,  which  is  the  principal  means  of  his  gains,  are 
very  fcandalous,  and  tantamount  as  if  he  had  called  him  bankrupt. 
Wherefore  it  was  adjudged  for  the  plaintiff. 

Johnfon  agawft  Sir  Henry  Rowe»  ^'^•*  ^$*- 

pROHlBITlONi  for  that  The  Prior  of  the  Salutation  of  ^"  P'"»»''t''''^'* 
^    the  order    of   The   Carthusiai^s  was  fcifcd  in  fee  of  a  f^^^tu^wTf 
houfc  and  grange  called  Bloomfiury,  in  the  patifh  of  St.  Giles^  and  the  defci>d;.n*e 
of  fuch  lands  in  the  tenure  of  the  plaintiff  i  and  that  he  and  all  plead  an  tgrtc- 
his  predeceffors,  until  the  day  of  the  dilTolution,  held  them  dif-  "^t"«  ^^^^  «'»« 

abbot,  rhat  the 
4ifcharge(hoQM  not  extend  to  the  lands  when  in  thiv^occtt(».ttien  of  leflVes,  and  trmvtrju  ihe  difcha'je 
without  fttwing  tithin  xhtfttWdW^fi^'trMctrntnt  u  bad.  Poft.  336.  441. «— Hob.  311.  CfO.£!l2.  6;i. 
Cra.  J.c  £6.    Jones,  32  <• 

S }  charged 
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JoMKtoit  charged  of  tithes  ;  and  fo  fcifcd,  the  29.  Hen.  8.  furrendcred  them 
^15/1  to  the  king ;  and  pleads  the  ftatute  of  31.  Hen.  8*  c.  .  and  conveys 
R«wr/^    the  intereft  from  tlie  king  to  the  plaintiff,  Sec* 

The  defendant  pleads,  that,  ift  May  1422,  it  was  agreed  betwixt 
the  niafter  of  the  hofpital  oi  Burton  Lazars  and  the  faid  prior,  that 
tvhcn  the  lands  of  the  manor  of  Bloom/bury  were  in  the  hands  of  the 
tenants  or  fermors  of  tiie  prior  that  tithes  (hould  be  paid ;  and 
when  the  lands  iliould  be  in  tlie  hands  of  the  prior  himfelf,  that 
they  Ihould  not  pay  tithes,  but  then  they  ihould  have  fix  kine- 
gate,  in  fuch  a  pallure  o\\  iScc.  in  lieu  of  the  tithes ;  and  conveys  the 
poileliion  of  the  hofpital  to  the  king  by  furrender,  and  from  the 
king  to  the  defendant ;  and  tr  a  vrrseth^  tliat  the  plaintiff  now 
holds  the  lands  difcharged  of  titlies,  &c. 

The  plaintiff  thereupon  demurs. 

And  IT  WAS  ADJUDGED  for  him,  that  die  plea  is  ill,  and  no 
gAod  inducement  to  the  travcrfe  ;  for  he  makes  no  title  to  the 
mailer  of  the  hofpital  for  tithes,  but  only  pretends  an  agreement, 
but  doth  not  entitle  him  to  the  tithes,  nor  (hews  that  he  was  fcifcd 
of  them  in  fee,  nor  doth  (hew  any  thing  for  which  they  might 
'  make  fuch  an  agreement :  alfo,  heaoth  not  (hew  the  agreement  to 
be  by  writing;  and  the  inducement  of  a  traverfe  ought  to  be  al- 
ways fufficient.    Whereupon  it  was  adjudged  for  the  plaintiff. 


Case  16. 

An  ancient 
lki<hwAy  cannot 
be  chanjred 
without  tk€ 
iinjr*s  Ikinct 
ftril  obtained  on 
an  a^/  fuod  dam^ 
Kumt  although 
an  inquifition 
itnd  that  it  it  no 
cJamage  to  the 
king  to  grant  a 
licence. 

Vaoghan,  J41. 
Yclv.  14,. 
,  1.  burr.  465. 
i.  Conu  Dig. 
197. 
1.  Hawk.  P.  C 

36r» 


The  King  aj^ainft  Wardc  and  Lyme. 

tNlFOkMATlON.  Whereat  there  was  from  the  time  whereof, 
-*•  &c.  a  Common  highway  in  Cold-jljhky^  in  a  lane  called  Cr'tck* 
laHCj  leading  to  divers  market-towns,  as  well  for  horfemen  as  for 
footmen  aiul  for  carriages  ;  tliat  the  defendants,  on  the  iirft  of 
June^  ;%  6Vr«  i.  with  hedges  and  ditches  cre&ed  crofs  the  lane,  in- 
clofed  and  flopped  the  faid  way,  and  held  it  iuclofed  and  Hopped, 
whereby,  &c« 

The  defendants  confefs,  that  there  was  fuch  a  common  high- 
way irmt  in  the  informations  and  that  they  inclofed  and  flopped 
it;  but  they  fay,  that  the  faid  way  w4s  fo  foul,  and  furrounded 
witli  water  and  dirt,  that  paflengerl  could  not  pais  there  without 
gfeat  danger:  and  thfit  before  the  Hopping  of  the  lane,  vi%.  on  the 
30th  May^  7.  Car.  i.  for  the  prpfit  and  eafe  of  the  pailcngers,  one 
Carew  Sands^  being  feifed  in  fee  of  a  clofe  adjoining  to  the  faid 
lane,  laid  out  another  way  more  commodious  for  the  kmg's  people 
there  to  pafs|  and  before  the  laying  out  of  tliat  way,  v/«.  18th 
Mavy  7.  Car.  i.  A  writ  of  ad  qi'od  damnum  iffued  to  enquii-e, 
Whether  it  were  to  the  damage,  &c.  if  the  king  (hould  grant  fuch 
licence  to  the  defendants  to  flop  the  laid  way  ^  And  thereupon  an 
inquifition  was  taken,  ^iHMay^  f.Car.  I.  tliat  it  was  not  to  the 
damage,  Sec.  if  the  king  ihould  ^rant  fuc^  liceiKe,  &c.  for  Chat 
another  way  is  laid  out  asbene£pial  for  th^  people ;  abfqtteboc^  that 
they  inclofed  ^nd  ilopped  it  with  hedges,  &c.  ad  C9mmu9€  nocu* 
fktntumi  Is^Ct 

Thi 
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The  Attori^ey  Gykekal  upon  this  demurred. 

It  was  now  moved,  that  this  plea  was  ill  in  matter  and  fontif 
t)ecau&  the  allegation  that  Carew  Sands  laid  out  another  way  more 
beneficial  for  the  king's  people,  not  appearing  bv  what  authority 
he  did  it9  is  rtot  good  ;  for  it  k  but  at  his  pleafure,  and  he  may 
flop  it  when  he  will ;  and  bv  the  laying  out  tlie  fubjeds  have  not 
fuch  an  intereft  therein  as  tnat  they  may  juftify  their  going  there; 
nor  is  it  any  fuch  way  that  the  inhabitants  are  bound  to  watch 
there,  or  to  make  amends  if  any  robbery  be  there  committed,  nor 
is  any  perfon  liable  to  repair  and  maintain  it:  alfo  tUb  pleading 
the  iuiiing  of  the  ad  qu^d  damnum^  and  the  inouifition  thereupon^ 
is  to  no  purpofe  when  he  doth  not  plead  that  be  obtained  licence^ 
^or  that  is  only  on  purpole  to  enable  him  to  obtain  licence  (a)  i 
and  therefore  the  plea  is  ill.    Vidif  Reg^tr^  253.  li  255, 

Another  Excbption  was  taken,  Becauie  the  traverfe  is  iS, 
ttut  he  did  nt>t  inclofe  ad  mcununhmh  Vc* 

Thr  Court  therefore  for  thefe  reafons  held  the  pica  UI|  an4 
gave  rule  for  judgment* 


a6f 
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8.  Cdr.  I.    In  the  King's  Bench. 
-S/r  Thomas  Richardlon,  Knt.  Chief  Juftice, 

Sir  William  Jones,  Knt. 
Sir  George  Croke,  Knt. 
Sir  Robert  Berkley,  Knt. 

William  Noy,  Efq.  Attorney  General. 

5/r  Richard  Sheldon,  Knt.  Solicitor  General. 


Uuftices. 


Cash  t.  Memorandum. 

BtrkUy  and       TN  thc  vacatioH  SiR  James  Whitlock,  one  of  the  Jufticcs  of 

Crawky  pro-      I    llic  kiiig's  bciich,  dicd  ID  liis  lioufc  at  Fuuly  ill  the  county  of 

Aored  on  ihc     A  2ucks^  and  SiR  Francis  Har  vey,  one  of  thc  Jufticcs  ot  thc 

1[^A^tn4H^-'  ^®"^°^®"  pleas, died  at  his  houfc  in  Northampton ;  and  SiR  RofiERT 

^fjpT^tiion'    ^ERici.EY,  the  King*s  Serjeant^  of  the  Middle  Temple^  was  made 

and  fworn  Juftice  of  thc  king's  bench  the  eighteenth  of  Oeiober^ 

and  FrancisCrawley,  the^tffr;//5^/yV^i;f/y  was  made  and  fwor^ 

Juftice  of  the  comiilon  pleas  tKe  fame  day. 

c^,,^^  Halley  againft  Stanton. 

Trinity  Term^  8.  Car.  I.     Roll  1405. 

«  He  wai  .r.  A  CTION  FOR  WORDS.  Whereas  he  had  been  always  of 
«•  raigned  for  *^  good  convcrfation,  and  never  touched  with  any  fufpicion  of 
•|ftcaiinshofs**  any  matter  of  felony,  and  ufed  the  trade  of  buying  and  felling  of 
tl!Srdf ******^*  cattle,  and  thereby  gained  his  living ;  that  tlic  defendant  mali- 
cioufly  fpake  theic  words  of  the  plaintiff,  "He"  {innuendo  thc 
*'^*J?|J^*99-  plaintiff)  **  was  arraigned  at  Warwick  for  ftealing  of  twelve  hogs, 
4!  Co.  iS!*  "  *"^  ^^^^  ^^  "^^  *"^®  E°?^  friends  it  had  gone  hard  with  him ;" 
cVo.  eii».'»79.  ubi  revcra  he  never  was  arraigned  nor  queftioncd  for  any  felony. 

HoVrVi"       After  vcrdift  upon  not  guilty  pleaded^  it  wa«  found  for  ilw 

I.  Wiif!  315^!''  plaintiff,  and  damages  twenty  pounds. 

Crew,  Serjeant^  now  moved  in  arreft  of  judgment,  thatthcfe 
words  are  not  aftionable ;  for  to  fay,  "  he  was  arraigned  for  fc- 
**  lony,"  is  not  any  caufe  of  aftion,  no  more  than  to  fay,  that 
«•  one  was  detcfted  for  felony  ;"  for  good  and  honeft  men  may 
be  fulpefted  or  arraigned  for  felony  ;  and  in  the  Cafe  of  Nof  lL| 
an  attorney  (j),  **  You  were  coopca  up  for  forging  of  writs,"  it 
was  adjudged  the  a£tion  lies  not. 

But  all  the  Co ukt  feriatim  delivered  their  opinions,  that  the 
aftion  lies ;  efpecially  as  in  this  Cafe  it  is  altcdged,  that  he  fidfely 
and  malicioufly  fpake  thefe  words,  adding,  *'  if  he  had  not  made 
<(  good  friends'  it  had  gpne  hard  with  him,'*  which  (hews  that  he 
j;'  Conceived  he  was  guilty  of  fuch  an  offence  i  and  when  it  is  merely 

falfc,  as  it  appears  by  averment  that  he  never  was  arraigned  for 
any  felony,  nor  ever  committed  any,  it  is  the  more  malicious  i 
:^nd  being  fpokcn  in  difgracc  that  none  fhould  truft  him,  it  theic- 
fore  differs  from  the  Cafe  cited,  and  from  the  Cafe  of  Bayly  v. 
Chiirrlngton[h)y  where  an  aftioii  wats  brought  for  faying  thcfc 
(#)  31.  E14»  {*)  Cro.EIif,  »79,  in  C.  B. 

wordst^ 
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words,  **  Thou  wcrt  arraigned  for  two  bullocks  ;"  and,  after  vcr-  ^",1* 
dia  upon  not  guilty  found  for  the  plaintiff,  it  was  adjudged,  that  Staw^«c, 
the  aftion  lies  not,  bccaufc  he  doth  not  fay,  "  iov  Jlealing  of  bul- 
**  locks,"  nor  that  any  felony  was  committed,  nor  avers  that  he 
never  was  arraigned  for  felony  as  here.  The  cafe  of  Hayns  v^ 
Spratt  (a)  was  alfo  cited,  for  faying,  **  Thou  wert  in  Norwich 
"  gaol  for  a  robbery  committed  upon  James  Steward^*  with  an 
averment  that  he  never  was  in  any  gaol  for  felony,  and  it  was  ad- 
judged that  the  aftion  lay.  Whereupon  it  was  licrc  adjudged  for 
the  plaintiff^ 

(«)  Cro.  Jic,  14.7.    Sef  Hob.  177. 

SoiTthold  againft  Daunfton.  Cxitj. 

Trinity  Term^  8.  Car,  I.     Roll  ^8, 
A  CTION  FOR  WORDS.     Whereas  he  was  of  good  name  Totccufcnm. 
•*^  and  fame,  and  was  in  communication  to  be  married  to  fuch  a  ***•*'  o' •d"*^ 
woman,  with  whom  he  (hould  have  had  fuch  a  portion  ;  that  the  ^u  manillga!*^ 
defendant,  to  fcandalizc  him,  and  to  hinder  and  deprive  him  of  his  u  aaionable. 
marriage,  fpake  thefe  words  of  the  plaintiff,  ^  Southold  hath  been  Ante»  155. 
•'in  bed  with  Dorchefter^  ^fc,"  whereby  he  loft  his  marriage.  ^^^  S*** 
After  verdi&  upon  not  guilty  pleaded,  and  found  for  tlie  plaintiff,    i.Roil.Abr.  ^^ 

BiNC,  Serjeant^  moved,  that  thefe  words  are  not  aftionabic ;  for  ^^q^^'^^^^ 
it  may  be,  he  was  in  bed  with  her  when  he  was  a  child,  fhe  being  1X5.^"''    **' 
his  nurfc,  or  it  maybe  that  her  hulband  was  in  bed  betwixt  them  ;  BjIL  n.  P.  6. 
and  words  Ihall  be  taken  in  mitiori  fenfu  when  any  conftruftion  »•  TumRc^*, 
can  be  made  to  help  it.  '♦74- 

But  JoNjis  and  Myself  conceived,  that  being  fpoken  to  dif- 
grace  him  and  deprive  him  of  his  marriage,  and  he  (hewing  that  he 
^as  deprived  of  h^s  marriage,  he  hath  good  caufe  of  a^ion,  and 
fuch  foreign  intendments  as  have  been  alledged  fhall  not  be  taken, 
but  it  Ihall  be  adjudged  ex  effeBu  d'lcendi^  which  is  here  to  hinder 
him  of  his  marriage,  as  it  is  now  found  by  the  verdift  ;  but  they 
would  advifc  thereof. — And  it  was  afterwards  adjudged  for  the 
piamtiif. 

Favely  agaUtft  Eafton.  Ca«i4. 

Hilary  Terui,  t.  Car.  i.    Roll  107^. 
pJECTMENT  of  a  mefluagc  and  two  hundred  acres  of  land,  ^  fin«  kvi«J 
^  fifty  acres  of  meadow,  and  twenty  acrtf  of  wood  in  Bi/hops  ^J^I*,  Yyinr 
Morchardn    Upon  not  guilty  pleaded,  and  a  fpecial  verdi*Sl,  it  ap-  \^Mor4bardy 
peared,  that  John  Eafim^  tenant  in  tail  to  him  and  the  heirs  males  by  the  natae  of 
of  his  body,  of  this  mefluage  and  land  called  Eafton  i^  lying  in  <»  ""»"T  «fw 
Bi/bofs  A^rchardj  levied  a  fine  thereof  by  the  name  of  a  n^^ffuagc  ^y^'^^^jJT^ 
and  two  hundred  acres  of  land,  fifty  acres,  &c,  in  EJingfn^  Eafton^  ^^^cUifvd^ 
and  Chil/ordj  to  the  ufe  of  him  and  his  heirs ;  and  they  find,  that  it  gcoa,  lU* 
there  is  not  any  vill  or  hamlet  or  place  known  by  the  name  of  the  though  there 
meffuage  or  tenement  called  Ea/ion\  out  of  the  vills  or  hamlets,  *'• "®'  *^>  **"^ 
and  that  none  of  the  faid  tenements  either  be  or  were  in  EJfington  ^^^^^^^ 
or  in  Chilford.  Eaji.k'%.  nor 

The  qucftion  was.  Whether,  upon  this  matter  found,  a  fine  Ic-  "">"  ^^"'**^  '** 
vied  of  lands  in  places  known  in  a  vill,  not  m.-ationing  the  vill  {„  ^"f,^^y 
or  hamlet  where  the  lands  are,  bc^ood  ?  '   in  a^t)J,d. 

J*o»t  276.*— Joixf,  J04   Goc^l^.  4^0.  Cru.  Jaq   ^1^,    I.  And.  2/^5.    i-  Vcu.  143  xjc.  i.  Mod.  loi. 
A>Coiiu  Dis.  |4«.     t.  B«c«  Abf.  544,,  54;.      Cruifc,  125^    Cd.vp    72.-. 

(ciRlMSTOW 
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yxytr  Grimstok  argued,  thit  it  is  not  good ;  for  a  fihfe  6ught  to  tx 

V*"5^       of* lands  in  a  vill  of  hamlet«  iiamine  the  vill  or  hamlet  wherein 

AkTOM.      ^^^y  jj^^  ^^  ^j^^  places  known  out  of  every  vill  ot  hamlet,  but  not 

of  land  in  places  known  in  a  vill ;  as  here,  a  place  known  IvithoUt 

mentioning  the  vill. 

But  CALTHROP^yir  she  flalntlff^  areued,  tliat  the  fine  is  good, 
becaufe  it  is  a  perfonal  aAion  ;  and  although  the  covenant  be  real 
in  refpeA  it  concerns  land,  yet  the  a£tion  is  perfotial ;  and  as  per- 
fonal adions  may  be  brought  of  land  in  places  knowh,  by  the  (amd 
reafon  fines  may  be  levied.  Fide  x.  Hen.  5.  pL  9.  fer  Hales, 
21.  Edw.  3.  pU  14.  38.  Edw.  3.  pL  2a.  29.  Edwt  3.  pL  10. 
7.  Edw.  6.  '*  Fines.*^  B&ooK,  9.  pL  44.  For  a  second  ria- 
8OK,  a  fine  is  but  an  aifurance  by  agreement  betwitt  the  parties, 
which  may  be  by  fuch  names  as  the  parties  agfee  ;  and  he  cited 
for  that  a  cafe  in  tlils  court,  of  Aftmck  v.  Butler  (a). 
And  RicMARDsorr  and  Jokes  were  of  this  opinion,  and  Mv- 

Cfee.  Jac  393.  SELF  agreed  with  them  ;  for  a  fine,  being  but  an  aflurance,  is  fa- 
vourably to  be  taken :  as  a  recovery  of  an  advowfon  or  penfion^ 
though  It  be  not  proper,  yet  being  fuffered,  hath  been  adjudged 
good,  becaufe  it  is  but  a  common  aifurance,  although  not  allow- 
able in  other  anions,  as  in  Dormer^s  Cafe  {h)  is  reiolved ;  fo  this 
fine,  being  levied  and  recorded,  is  good  enough. 

W  Ic  wit  mo*     ^^'  "^"^  Court  would  advifc  further  thereof  [c). 

fed  ii|aiii»  and  ad|jiidg«l  for  the  plaintiff,  polt.  976. 

(«}  Cro*  Jac.  574*  (^)  5.  Co.  40* 

CAti  5.  Cawdry  againfi  Higbley,  alias  Tythay. 

An  aasoo  fiet  A  CTION  FOR  WORDS.  Whereas  the  plaintiff  wis  of  gooi 
dbitorolPi^'fi  converfation,  and  exercifed  in  the  pra£lice  of  phyfie  as  well 

that  •*  Af  M  w*  *"  London  as  in  the  cotinty  of  Lincoln  and  other  places,  and  by  rca* 
•«  jcboidrt**  fon  of  his  knowledge  in  the  faid  art  was,  about  twenty  yean  fince, 
vitbottc  aver*  made  do Aor  of  phy fie  in  Cambridge  according  to  the  courfe  of  the 
ring  chatthere  univerfity,  and  i>ra£tifed  and  miniftered  phvfic  to  diven  noble- 
J^jJ*  T^^"**  men  and  others  for  twenty-one  years  laft  pall ;  that  die  defendant, 
cooconiug  hit  pritmiffhrum  non  ignarus^  out  of  malice,  to  fcandalize  him  with  his 
fwofeflk^n.  )>atients,  and  to  withdraw  them  from  meddling  with  him,  faid  if 
Poft.  jia.  the  plaintiff,  and  to  the  plaintiff,  in  the  prefence  and  hearing  of 
Oodb.  44ff.  divers,  "  Thou  art  i  drunken  fool  and  an  afs ;  thoo  wcrt  never  l 
LRolLAhr.  ^4.  ^^  fcholar,  and  art  not  worthy  to  fpeak  to  a  fcholar,  atld  that  I  will 
^  Eui.  6io«  ««  prove  and  juftify/'    After  not  guilty  pleaded,  and  found  for  the 

s.  Mod.  19.  Button  moved,  that  the  adion  lies  not :  for  he  doth  not  fhew 
li  ^^'  *al*  there  was  communication  with  any  concerning  his  ikill  in  pbyfic, 
•  '•  *♦**•  or  his  pradice  therein ;  and  the  firft  words,  <*  Thou  art  a  fool  and 
**  an  ais,"  are  but  words  of  fcom,  and  the  other  words  touch  him 
only  in  fcholarfhip,  and  not  in  his  art,  and  a  phyfician  may  be  no 
eood  fcholar,  and  yet  a  good  phyfician.  And  it  was  compared  to 
Buckley's  Cajij  for  faying  of  an  attorney,  that "  he  is  a  corrupt 
*•  man ;"  unlefs  there  be  conference  of  his  profeffion  the  a&ion 
lies  not. 

RicHARDSOK,  Chief  Juftice^  faid  he  was  of  that  opinion,  but  he 
would  advife.— Afterwards,  in  Trw/jr  TJrrw ,  }•  Cetr%  I.  it  was  ad- 
Judged  for  the  plaintiff. 

Manninf 
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Manning  and  his  Wife  aj^ainji  Fitfherbert.  CAt«  s. 

A  CTION  UPON  THE  CASE  ;  for  that  the  defendant  ex  ma^  in  an  a^Kon 
•^  iitidupoTi  the  plaintifPs  wife  crimtn  febnia  impo/uit^  and  had  for  malicioai 
caufed  her  to  be  brought  before  Mr.  Gregory,  a  jufticc  of  peace  of  ^"^^"^^ 
the  county  of  Oxqh,  ctfalso  et  malttiosi  faid  before  him  aa  tunc  U  «« riW/"^." 
'Mm,  '^  that  he  charged  her  with  felony  for  ftealinz  of  an  hog  plies  dut  tfae 
•*  from  one  Hundby  his  coufiii,"  and  reouired  that  me  might  be  charge  was 
bound  over  to  the  alfizes,  whereupon  flie  was  inforced  to  find  ^/^j^'\l^ 
furetics  for  her  appearance  at  the  aifizes.     After  verdift  upon  not  i/^  ^j,^  .j 
guilty  pleaded,  it  was  found  for  the  plaintiff,  and  forty  millings  wa«9ade4idl 
dsmages  ailefled.  be  intended  ite 

Littleton,  Recorder  of  Londm  ,  moved  in  arreft  of  judgment,  mJ?J!^^^ukm 
that  the  aftion  lies  not :  First,  Becaufe  they  do  not  fay,  that  the  relate, 
defendant  fiti^i  impofed  upon   her  the  crime  of  felony.     Se*  Poft.  176.  s^s* 
coNDLY,  For  that  they  do  not  (hew  the  day  and  the  place  when  Dyer  it.  in 
and  whither  he  cauled  her  to  be  brought.    Thirdly,  fiecaufe  mars, 
they  join  aflions  for  words  and  in  nature  of  a  confpiracr  to  -  ^^^^  ico. 
Rthcr.  cn1.jac.36*. 

^^°^^'  ^  ^      ,  a.Hawk.KC. 

Std  ncn  alheantwr :  for  when  they  fay,  that  the  defendant  <«  163. 
^wialitiff^  impofed  crimen  felpni^e,  that  implies  ^^ falsi  \*^  and  when  l>o«<I.ii5. 
it  is  faid,  he  caufed  her  to  be  brought  before  a  juftice  of  the  peace,  '•  ^*'"*  ****• 
that  is  coupled  with  the  other,  and  (hall  be  intended  the  fame  time  Jf  xerm  Rep. 
and  place,  efpccially  when  it  is  afterwards  that  he  ad  tunc  et  ibidem  1^5. 
charged  her  with  felony.     And  /or  the  other  matter,  it  is  not  in  4-  i*«<m  SLepi 
nature  of  a  confpiracy,  but  an  aggravation  of  tl  e  falfe  and  malt-  ^47* 
cious  accafktion.     Whereupon  it  was  adjudged  for  the  plaintiffs. 

Chapman  againjl  Allen*  tAic  7. 

Hilary  Trrm^   7.  Car.  1.     RM  419.  ,  ^\  -^^  yj 

A  CTION  OF  TROVhR  of  five  kinc.     Upon  not  guilty  lutL  akc  ^ 
^^  pleaded,  a  fpecial  verdift  was  found,  that  one  Belgrave  was  in  catUe  to  de« 
polleflcd  of  thofe  five  kine,  and  put  them  to  pafturagc  with  the  de-  P*^"^  ©« 
fcndant,  and  agreed  to  pay  to  him  twelve  pence  for  every  cow  f^'^'^JJ^? 
weekly  as  long  as  they  remained  with  him  at  pafture ;  and  that  af-  <Cr"w(«k*  he* 
terwards  Belprmvt  fold  them  to  the  plaintiff,  and  he  required  them  cailiiot  det«A 
of  thedefenoaiit,  who  refufed  to  deliver  them  to  the  plaintiff,  un-  them  againft 
kfs  he  would  pay  for  the  pafturage  of  them  for  the  time  that  they  '!*•  ^«n**«e  /^ 
had  been  witli  him,  which  amounted  to  ten  pounds:  afterwards  |hc  vIim ofTiit 
one  Fofter  paying  him  Uie  faid  ten  pounds  by  the  appointment  of  agifimimt,  un* 
Sdgrave,  he  delivered  the  five  beafts.  to  Fofter :  and  if  fuper  totam  left  there  is  a 
materiam  he  be  guilty,  they  find  for  the  plaintiff,  and  danuges  ^^^'^  nw- 
twcnty.fivc  pounds  j  and  if,  &c.  then  for  the  defendant.  ^JJJ  ••  '^' 

Jokes,  Juftice,  and  Myself  (abfeniihus  aeteris  Jufticlariorum)^  „ 
conceived,  that  tfiis  denial  upon  demand,  and  delivery  of  them  to  yeiv.V,'.  lyf, 
Fofter,  was  a  converfion,  and  tliat  he  may  not  detain  the  cattle  moot,  I77. 
^inft  him  who  bought  them  until  the  tea  pounds  be  paid,  but  is  1.  Vent.  i6t. 
inforced  to  have  hi«  aAioa  againft  him  who  put  them  to  paftu-  '«-Mod.  4K2. 
tagc.    And  it  is  not  like  to  the  cafes  of  an  innkeeper  or  taylor;  F^nchu^tso 
S.  Borr.  tjc*.      1.  fil.  €wfn«  451.      1.  Bac.  Abr.  240.      9iHt.  3$$.      Sayef,  124.       Bull.  N.  F.  45.  * 

they 


ih^ 
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VIm*     ^^^^  ^^y  retain  the  borfc  or  garment  delivered  them  until  they 

Allr9<,       ^^  fatisfied  (/r);  but  not  when  one  receives  horfcs  or  kinc  or  other 

.  ,  ^  c.ittle  to  palturage,  paying  for  them  a  weekly  fum;  unlefs  tliere  be 

Dir.au.°"''     ^^^^^  ^^  agreement  betwixt  them.     Whereupon  rule  was  given, 

that  judgment  (hould  be  entered  for  the  plaintiff. 


Cam  a.  Johns  againfi  .fitaynzT. 

Hilary  Term,  8.  Car.  I.     RoH  343. 

In  ^tament*     TERROR  of  a  judgment  in  eje£^ment,  Becaufe  the  original  writ 
U^mfierbe    ^  doth  not  warrant  the  declaration,  for  the  original  bears  dat^ 
tfMMte^  of^  **•  7^''"^0'>  6.  Gar*  I.  and  the  ejeAment  is  fuppofcd  ^Ljanuarj. 
erigina},  the  After  vcrdid  upon  not  guilty  ;^^cadcd,  and  found  for  the  pUin- 

orronmf  ^  ^^>  *"^  judgment  entered,  tliis  error  was  afligned ;  and  upon  Ji- 
Amc,  90/  minution  alledged  the  writ  was  certified,  and  the  defendant  pleaded 
Pioft.  2S1.  $75.  in  nullo  eft  irratum. 

S«C.jonci,  304,  RoLLE  now  moved,  that  it  ii  good  ^lotwithftanding ;  for  the 
Ydv.  70.  writ  was  returnable  Crajlhio  Purificatioms^  and  the  trial  was  upon 

Od.  J»c.  70.  ihc  iffue  joined  Trin.  Stftimo  Caroli^  and  there  doth  not  appear  any 
1  Leon.  S6.  continuance  upon  this ;  wherefore  it  (hall  be  intended,  that  ano- 
J04.  ther  original  writ  was  brought,  which  is  wanting  and  not  certified; 

3.Lton.  51.  and  compared  it  to  the  Cafe  of  The  Bijhop  oJF  iPorcefter^  where  the 
1.  Sid.  307,  declaration  was  of  a  leaie  by  himfelf  in  an  ejedment,  and  the  writ 
^  ^  certified  was  of  a  leafe  by  his  predeceflbr,  and  holden,  that  it  fliould 
Cwtb.'ii4.  **o^  ^  intended  the  original,  whereupon  the  a&ion  was  brought, 
ft.  Lev.  141.  Alfo,  where  an  aAion  is  brought  and  tried  in  Afidilefex^  and  the 
Cro.  Eiii.  3*5.  original  certified  in  London^  it  (hall  be  intended  not  to  be  the  fain6 
'•  ^^"  '*^*  original,  but  rather  that  it  was  a  vcrdift  without  an  originalt 
i.BacAbnVi-  ^hich  is  aided  by  the  ftatute  where  there  is  no  original  {a), 
ftn.  877.     I.  Com.  Dig.  106.  310. 

(«}  It  WIS  oioved  ag^n  tn  Michadaut  TeniSi  and  the  Judgment  reveafed,  Vofk,  itj. 


CAi«9.  Harris  agatnji  Richards. 

Trinity  Term,  7.  Car.  x.     Roll        .  ^ 

4JHf^«-  A  SSUMPSIT.  Whereas  one  Bond  was  bound  to  the  plaintiff 
*^  iji  an  obligation  of  forty  pounds  for  the  payment  of  twenty 
pounds ;  and  whereas  the  defendant  was  bound  to  one  Hodges  in  an 
obligation  of  one  hundred  pounds,  dated  c.  February^  ^9*  Joe.  i. 
for  the  payment  of  fifty-five  pounds  the  fifth  of  February  follow- 
ing; and  the  faid  twenty  pounds  and  fifty-five  pounds  being  doc 
and  not  paid,  that  the  defendant,  the  firft  of  February  1624,  which 
was  in  tlie  twenty-fecond  year  of  James  the  firft,  in  confideration 
the  plaintiff  would  forbear  the  payment  of  the  twenty  pounds  until 
1627^  and  in  confideration  the  plaintif  would  compound  with  the 
faid  Hodqes  for  tlie  faid  fifty  pounds,  and  the  intereft  tlien  due,  and 
deliver  the  faid  bonds  into  Ins  hands,  afiumed  to  pay  to  him  the  faid 
twenty  pounds  and  the  faid  fifty  pounds,  and  all  the  intereft,  which 
he  (hould  pay  or  compound  for ;  and  alledges  in  fa£t,  that  he  did 
foibear  tlie  faid  twenty  pounds,  and  upon  the  firft  of  March  1621 

paid 
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paid  the  faid  fifty  pounds,  and  fifteen  pounds  for  intcrcft,  and  ob-       HA««f» 
tained  die  faid  bond  into  his  hands ;  and  that  upon  fuch  a  day,  year,        «r*«*/ 
and  place,  he  gave  notice  thereof  to  the  defendant,  and  required  of      'chaed*. 
him  payment  thereof  according  to  his  proniife,  who  had  not  paid 
it;  and  therefore  he  brought  this  aftion. 

After  verdi£^  for  tlie  plaintiff,  GERMYNand  Calthrop  moved  ThetaWnjtjf 
in  arrcft  of  judgment,  thatiliis  aftion  lies  not;  for  it  is  no  lawful  ^iTf^^lh^lft 
confideration  to  pay  intereft.— 6V^  wo// «//W/«r :  for  it  is  to  com-  o'fmoncywas 
pound  a  forfeited  bond  ;  which  is  a  good  confideration:  alfo,  it  ^mUtcdbjthtf 
IS  no  unlawful  confideration  to  pay  intereft,  not  being  more  than  is  commoo  law. 
permitted.  Cro.  Jac  379, 

I.  Com,  Dig.  14S.     i.Hawk.  P.C.  52S. 

The  Second  Exception  was,  That  there  was  not  any  confi-  Apromife  to 
deration  whv  the  defendant  Ihould  pay  tlie  twenty  pounds,  for  he  ^*^ .T!!'^ '"-^ 
had  not  any 'benefit  ihereby.--5^^/;ip«  allocatur :  for  it  is  a  fufficicnt  ^^  J!!j[!|*^^ 
confideration  that  the  plaintiff  at  his  rcqueft  would  forbear  it.  ^f  «  debtwiu 

mainuin  an  adKjn.     Ante,  70.  77.  142.^  i'ol't.  409. — i.  Roil.  Ab.  25.     ft*  Boll.  Ab.  jtth 

The  Third  Exception,  That  it  is  not  ^Hedged  he  gave  no-  NoU«l 
tice  what  he  paid  for  the  compofition,  nor  the  place  nor  time. 
— Sf J  non  iillocafur  ^  for  upon  the  view  of  the  record  it  appeared, 
that  the  faid  day  and  place  of  the  notice  v/cre  fee  down. — And 
Jones  conceived^,  if  there  had  not  been  fuch  a  preciie  notice  of 
tlic  quantity  he  paid,  and  when,  yet  being  cxprefsly  alledged  tl^at 
he  paid  fo  much,^nd  required  it,  and  that  it  was  not  paid  upon  rc- 
(^ucft,ithadbecn  fufficient.— Where  fore  it  was  adjudged  forthcplain- 
t]£  And  error  being  afterward  brought,  the  judgment  was  affirmed. 

Burgaine  againft  Spurling.  CAti  i%^ 

Trinity  Term^  7.  Car,  i.    Roll  373. 
pJECTMENT.    Upon  a  fpecial  verdift  the  cafe  wai,  Thomas  Utw^^fho}^ 

Jofifin^  a  copyholder,  20th  Jpriln  6.  Car.  i.  lurrendered  a  co-  furrwdcr  hit 
pyhold  mefluage  and  twenty  acfes  of  land,  parcel  of  the  minor  of  •^"J*  ^ '*^  *** 
Rurft^  into  the  hands  of  two  tenants  of  the  manor,  to' the  ufe  of  ^|,jg„"/J,^"  l^^'JJ* 
Hutchin/onznA  his  heirs,  upon  condition,  that  if  he  paid  the  faid  pay  the  raid  a. 
Hutch'infon  1060I.  upon  the  firft  of  July  following,  that  the  furren-  fuch  a  rum  nt 
der  ftjould  be  void.     And  they  find  the  cuftom  of  the  manor  to  be,  "^"^  **  *  P»"- 
thatthe  copyholder  may  furrender  his  copyhold  into  the  hands  of  lu^'nJ^"^;^^* 
two  tenants  of  the  manor  ;  and  that  the  25th  ofMay^fcxto  Carol! ^  h^  voWj  Jind 
tcforc  the  payment  of  the  faid  money,  h«  fiirrendered  an  acre,  before  perform^ 
parcel  of  the  twenty  acres,  into  the  hands  of  two  tenants  of  the  anceofthu  con- 
manor,  to  the  ufe  of  Ifllliam  Jack/on  and  his  heirs,  and  afterwards  ^n^^^f*^^**** 
the  furrenderor  paid  the  faid  1060I.  according  to  the  condition,  J2r|o-^"j|^' 
and  then  furrendered  the  faid  tenements  into  the  hknds  of  the  after  condition 
ftcward  of  the  manor,  to  the  ufe  of  Richard  Price  and  his  heirs  ;  performcdmakci 
•and  afterwards,  the  8th  of  Oeiobcr^fcxto  Caroli,  being  the  ficft  court  *"^*»^^«-'2|: 
after  thcfe  furrenders  made,  the  two  lad  furrenders  were  prefented,  twV?att Viirre^ 
and  the  faid  ff^illiam  Jackfon  was  admitted  to  the  faid  one  acre  <ter«  arvprefTml 
furrendered  to  the  ufe  of  him ;  and  the  faid  Richard  Price  was  ad-  ed^  thehiftru> 
mittcd  at  the  fame  court  to  the  faid  mefluage  and  twenty  acres,  [««<*««■  no«  *>»v. 
whereof  the  (aid  one  acre  was  parcel,  iaccording  to  the  furrender  l"*^"  ^*'' 
made  to  the  ufe  of  him ;  and  tliat  the  faid  furrender  to  the  ufe  of  IJ;')!^^ 

void,  tnd  therafevf  the  recond  furiender  good.     Poft.  283 — i.  Roll.  Abr.  500.    Co.  Lit.6o.ndte(2). 
*«W|lf.i3.  i.Coin,Di|*54a.   2.  Com,  Dig, 499.   i.Bac.  Ab.46»,  i.Ter.Rep.6oo.  a.Tcr.Rei,^4r 

Hutchinfon 
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f  VI6ATKS     Hutcblnf$n  was  never  prefentcd  ;  and  that  there  is  a  cuftom  ^hhm 

agam/i       ^jj^  manor,  that  if  any  furrender  be  made  out  of  court  to  thcufe  of 

another,  and  be  not  prefentcd  s^t  the  next  court,  it  is  merely  void ; 

4ud  that  the  fatd  Richard  Price  entered  into  the  faid  one  acre  and 

made  a  leafe  to  tl)e  plaintiff ;  and  the  defendant,  by  command  of 

the  f;^id  William  'Jackfin^  oufted  him. 

euii.Teii.  ajti      The  folc  queftion  was,  Whether  this  furrender  of  the  acre  bc^ 

>J**  *^^         (ore  the  condition  performed  be  good  or  not  ? 

Grimston  argued  for  the  plaintiff,  that  the  ftirrcnder  before  he 
hath  performed  the  condition  is  merely  void,  for  all  the  intcreil  is 
out  of  him,  and  then  he  hath  not  any  power  to  make  a  furrender  ; 
but  he  agreed,  that  after  the  condition  is  performed  the  ellatc  is 
reveftcd  in  him,  and  he  may  make  a  furrender. 

Calthro?, /^r  the  defendant y  argued,  that  tliis  furrender  upon 
condition,  the  condition  being  performed  before  the  next  court, 
and  the  furrender  not  preiented,  the  furrender  is  as  if  it  never  bad 
been  made ;  and  after  fuch  furrender,  and  before  the  condition 
performed,  the  copyholder  remains  ftill  intereftcd,  4  Co.  28.  and 
the  eftate  was  never  out  of  him  ;  fo  his  furrender  to  anotlier,  he 
being  admitted,  is  good. 

f  Wt      m«ved      J^^Es  and  Myself  were  of  this  opinion  ;  but,  ceteris  abftntlbut^ 
S«oXTerm,  M^urnatut  {a).     3,  Levinx.  385. 
and  jttdgmeDt    ^veo  for  the  plalotilf.    See  pod.  page  2 S3, 284. 

CAst  If.  Waller  and  Petty  againjl  Sands. 

Trinity  Term»  2.  Car  i,     Jloll  574.  • 

Aftverfioner  'T^ROVER  AND  CON  VERSION  of  two  hundred  loads  of 
cannot  fell  the  *  timber  and  two  hundred  loads  of  ilockwood.  Upon  not 
^*JJ^'^^.j^  guilty  pleaded,  and  a  fpccial  verdift,  the  cafe  was, 
0fa  tenant  for  Tenant  for  life  without  impeachment  of  waile,  excepting  vo* 
life  without im-  luntary  wafte,  he  in  the  reverfion  bargains  and  fells  thetinibcr- 
pcachmepc  of  ^^^  growing  upon  the  faid  lan^  to  the  plaintiff.  The  tenant  for 
Aate^H^.        life  cut  down  the  trees,  and  fells  them  to  the  defendant,  and  he  fells 

'        tliem  to  one  Green. 
Jitch.  »7o/  **      The  queftion  was,  Whether  the  bargainfe  of  the  trees  (hall  have 
AUen«  8a.         an  aftion  of  trover  againft  the  vendee  of  the  tenant  for  life,  the  te- 
4.  Co.  63.  a.      nant  for  life  cutting  them  and  felling  them  being  yet  alive,  as  it 
»i.Co.  S4*      was  found  by  the  verdift  ? 

lloor,  317.  '  ^  r      J     • 

Co.Ut,  aso.  a«  Hyde,  for  the  defendant^  argued,  tliat  he  ihall  not  ;  for  during 
».  Vern,  73$.  (he  Hfe  of  the  tenant  for  Fife,  although  the  leflbr,  or  he  in  reverfion, 
?-^'^^'*  haih  a  general  property,  yet  he  hath  no  authority  to  fell  them,  tlic 
a!  AikTaii!^  tenant  for  life  havnig  a  particular  intereft  and  authority  in  them; 
%'.  Com.  Di^  and  his  fale  being  void,  bis  bargainee  hath  no  intereft  to  maintain 
4oi.  the  adion.    rtde  21.  Hen.  6.  pi.  46.      Dyer^  90.      10.  Ci.  Lyfertfs 

j.  Term  Rtp,    Q,ji^  ^.  b,    Co.  Lit.  aaa  a.  Bowls'  Cafe,  f.  82.  a. '  Et  adjournaiuu 

Caii  la.  Le  Marchant  againft  Rawfon. 

Trimity  Term%  7.  Car.  i.     RmII  73a. 
^n  At\\  on  V>«     FVEBT  upon  the  2.  Edw.  6.  c-   .  for  not  felting  forth  of  tithes. 
ft.£if»  6.C.X3.  U    'J  he  defendant  pleaded  nd  debet  \  and  it  was  found  againft 

<•  i/«*#,"^1ind  the  firata  in  the  mffnui  record  be  «'in  mfpmfir  the  m^nkt  mny  be  amcttM  tftw  •«««• 
l.KoH.Ab.a'^a.    Hob.  « 46.    Cr».  Jac.  5»».     3.  fiac.  Abr.  175. 
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Ge-myn  ynoved  in  arreft  of  judgment,  tliat  it  wat  a  mif-trial,  t,iMA«e«AWT 
and  without  fufiiicient' warrant ;  for  the  jurata  upon  the  ni/t  pnus      J^^ 
are,  tliat"  jurat,  pomturin  rejpe^fum  inter  le  wzkch ast platntij]  et      *♦•••*• 
*•  Kawsos  i/efenJant^  in  placito  tranfgrejjionis^  ufquepoft  Oiiab.  Mich, 
^^nijiprlusy  fsfc,;*'  fp  by  this  jurata^  which  i8  the' warrant  of  the 
jufticcs  of  nijipriusy  there  is  not  any  authority  to  try  the  ilfpe  ;  and 
it  was  held  a  plain  mifprifion. 

But  the  qucftion  was,  Whether  after  trial  this  be  not  amendable^  Co«rp.407^t^ 
fpr  all  the  roll  was  w«I17  The  iiTue  was  in  dehty  and  it  was  a  mere  Doogi.t16.135. 
mifDrifion  of  the  clerk  to  m^ke  it  in  a  pica  of  trefpafs^  where  it  «-  TermlUp, 
pught  to  have  been  in  a  plea  oidebt:  and  ii\c  jurata  \s  not  the  folc  "^^V- 
warrant  to  thejuftices  of  n^  trius  to  proceed,   for  the  writ  of  dif^ 
tringas  is  to  try  the  ilTue  f'  in  placito  debili^  wfi  prius^  lic^  ;*'   fo  that 
is  a  warrant  to  proceed,  although  the  reeord  of  nifiprius  doth  not 
warrant  it.    And  it  hath  been  ruled,  that  where,  upon  fuch  writ 
oi  dtftringas^  the  flieriff  returns  neminajurator,  inter  A,  f^ueteni.  et  B. 
fiefendent.  in  placito  tranjgrejjiwiiy  where  the  writ  (to  which  the  j)an- 
nclis  annexed)  is  in  pacito  debiti  (bein^  but  a  mifpriiion  of  the 
(hcrifF's  clerk  in  mif-recitinc:  the  writ)  it  fliall  be  amended.  . .. 
Wherefore  the  Court  wopld  advife  thereof  (4).  iSnT^n?^ 

Court  were  unanimoufly  of  opinton,  ihftt  it  nisht  b«  ancnded-     Poft.  3^7^. 

Gryffyth  againjl  Biddlc.  •ai»  13, 

'T*RESPASS  for  taking  a  bullock  and  felling  it.    The  defendant  ^^  in  •]«'«»- 
*■   juftifics,  Becaufe  at  the  (herifF's  tourn,  held  infra  men/em  Pafch,  ^"^^^^^J^.,?!!^ 
iriz.  i8th  Aprilj  6.  Car.i.  the  plaintiff  was  prefcnted  for  not  apu  [he  (hJi^^JJ*^'^ 
pearingatthe  faid  tourn,  being  deblto  modo  fummowtusy  and  amerced  toum. 
py  the  jury,  which  was  affeercd  by  four  of  the  jury  at  forty  Ihil-  ,  j^^^j  ^^ 
)ings.     At  the  next  feffions  of  the  peace,  viz.  22.  Jpril^  \%  wascer-  5^6. 
tified  and  ratified  by  fuch  juftices  of  peace ;  whereupon  the  fteward  jones,  300. 
ipade  a  warrant  unto  him  to  levy  it,  and  fo  fold9  &c.    Upon  this  i-B»c.Ab.  io«. 
pica  it  waa  demurred. 

TjiOTMAN,/^r  tbi  plainfiffy  took  three  exceptions.  First,  Be-  How  the  loeep« 
caifft  the  d<?fcndant  doth  not  alledge  that  the  tourn  was  kept  infra  »«8of  ifteiiri 
menfem  pefifeflum  Pafcbit,  but  iffra  men/em  Pafcha,  which  may  be  as  ^*  *JJJ  '^^- 
wcfl  tfefofo  Eajier  as  after;  and  by  the  '21.  Edw.  3.  c.  15.  the  jng.  ^ 
toum  otight  to  be  kept  infra  menfem  joji  frflum  Pafcha^  et  poji  fef-  s.  Jjoow,  -oo. 
turn  San^i  Aftcbfulij.  oowhere  tlie  feinonsof  the  peace  is  appointed  1.  inft.  ^u 
to  be  kept  nt  pne  place,  et  non  alibi  niji  propter  peftiUntiamy  being  "s*  Leon.  2 s. 74. 
kept  in  another  place,  it  was  held  void.  j.  Hen.  6.  pi.  12.  li.Hen.b,  Cro;  Eii«.  115. 

8.  P.C.  84.    I.  Vcne.  107. 

The  Second  Excbftion,  Becaufe  the  amerceoient  is  alledged  An  amercemtiit 
po  be  made  by  the  jury,  and  affeered  by  four  of  the  jurors,  whereas  j"  *  '•'^*  "*•■* 
it  ought  always  to  be  aflcffed  by  the  Court ;  for  it  is  a  judicial  ad,  ^di^^j^?",'!; 
and  thall  be  affeered  by  the  affecrers  appointed.     OldRntriesy  C07.  .  ^ 

Strange,  S47.      a.  Hawk.  P.  C.  e.  ip.  f.  18.      4  Com.  Dig.  176.     Fiirg.  109.      i.  Bar,  K.B«ai4. 
|ie  R.  9.  Ritfon,  a.  Term  Rep.  B.  R.  p.  it(.  and  cafea  in  note  (A).  ^ 

The  Third  Exception,  That  the  amercement  was  levied  A""«««»«ttin 
by  the  defendant,  as  baiiiffi  by  warrant  from  the  ^^"^^^oftht^^^^^ 
court  i  whereas  by  the  i*  Edw^  4.  c.  2.  it  i$  cxprefsly  appoi^^ted,  ihat  by^proceft  from 

tlie/^f.   Jii!iet,30|. 

no 
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GRTrvTTM  TiO  fine  or  amercement  in  the  tdarn'lball  be  levied,  unlefs  itbcccr- 
^^"J  tified  at  the  next  feffions  of  the  peace  by  indenture,  and  inroUcd 
BiDDLE.  rijgfg^  jj^d  by  proccfs  made  from  the  juftice  of  the  peace  of  the  fcf- 
'^^16*^0^1*1.  ^^"5  ^^  ^be  IherifF;  and  none  of  thefe  circumftances  were  here  ob- 
Stawof.Sy.  *  fcrved  :  wherefore  the  levying  by  warrant  from  the  ftewardwas 
4.jriiir.4.pl.3i.  ill,  and  therefore,  &c. — All  the  Cotrt  was  of  this  opinion  ; 
f  itz.  Torn,  3.   and  thereupon  it  was  adjudged  for  the  plaintiff. 


'&,  Hawk*  P.  C. 
Case  14. 


Favely  aga'mjl  Eafton. 

Fide  atite^  pagt  269, 

A  fine  of  hnds  HTHIS  Cafe  was  noi;^  moved  again,  ?nd  argued  by  Hedl y,  Serjeant^ 
m places  known  J  Ajr  the  defindafit ^  that  this  fine  is  !not  good.  He  jrgrccd,  that 
w4oiVm^cn^'  places  known  but  of  any  vill  or  hamlet  a  fine  may  be  levied  for 
Zoning  the  viu  '^^c^ffity ;  is  ii  praecipe  may  be  brought  of  a  ferry  in  places  known 
'where  the  lands  ^ut  of  any  vill  or  hamlct,  as  34.  Hen.  6.  /»/.  1.  8.  Edw.4.  pi.  6.  is; 
wet,  but  a  fine  cannot  be  of  lands  in  a  vill,  or  hamlet  by  the  name  of  a 

S.Caiite,  269.  place  known,  for  the  vill  being  the  principal  ought  to  be  named ; 
Jones,  301.       and  the  place  known  may  be  known  by  one  name  one  day,  and  at 
<k>dU  440.       another  day  by  another  name,  according  to  the  name  of  the  panics 
whaare  owners  thereof;  and  a  fine  ought  to  be  levied  by  a  name 
certain,  becaufe  it  is  to  bind  a  ftranger,  by  12.  Ediv.^.  pL  37.  and 
3.  Edw,  4.  pL  27.     Addition,  in  a  wTit  of  debt  or  other  aftlon 
3.  Com.  Dtg.     where  procefs  of  outlawry  lies,  ought  not  to  be  but  of  tlie  vill  or 
345*  H^*        .hamlet,  and  not  of  the  place  known  ;  wherefore  this  fine  being  of 
a.B4c.  Ab.  544)  lands  in  a  place  known  within  a  vill  is  not  good. 
Cfttiie,! 25.  NOY,  jfttorney  General^  e  contra.     The  fine  is  good,  for  the  fine 

is  drawn  according  to  the  writ  of  covenant,  and  the  writ  of  cove- 
nant is  guided  by  the  indenture  and  agreement  of  the  parties,  viz, 
what  they  agree  to  pafs  by  fuch  names,  and  it  ought  not  to  vary ; 
atKl  if  it  vary  from  the  deed,  the  otlier  is  not  bound  to  levy  die 
fine  :  and  he  relied  upon  the  Year-Books  ai.  Edw.  3.  pi,  14. 
1.  Hen.  ^*pL  9.     2^.£dw.  3.  pA  ii. 

And  ALt  THE  ]vsr ICES  feriaiim  delivered  their  opinions,  that 
It  was  a^ood  fine.    Whereupon  it  was  adjudged  for  the  plaintiff. 

Ciitt  15.  Smith  agalnft  Hodge/kins. 

Eafter  Term,  8.  Car.  I.    Roll  Z04. 

To»ii«aionfor    A  CTION  FOR  WORDS ;  for  that  the  defendant  maUtmiet 
fty»ng,<*i*Aflr^f  -^  falsi  crimen  felonia  ei  impofttit^   and  caufed  him  to  be  arrcfted 

♦*  lOHY,      It  »t|  ' 

nojomfication  The  defendant  pleads,  that  the  plaintiff  afiaulted  him  upon  the 
thattheplaimiir  }]jg[|^2y  near  tUghgtite^  and  beat  him  :  whereupon  he  complained 
ihL^^nf  \^nd*  to  the  conftable  of  this  matter,  and  defircd  the  conftable  to  attach 
•that*ho'iifcd  him;  and  he  rcfufed,  unlefs  the  defendant  would  fay  that  *•  he 
thefy  words  to  *^  charged  him  with  felony;"  which  fpeaking,  occafioned  asafore- 
induce  ihc  con-  faid,  is  the  fpeaking. 
ftAble  10  cake 

bimintocufiody      The  plaintiff  upon  this  plea  demurs. 

lor  Che  nflauli.  __  i.t..  ,  ^-^, 

Ante,  271.  Grimston  now  moved,  that  this  is  no  co'o'jr  of  pica,  for  the 

s  c  Tones,-©!,  defendant  doth  not  Ihew  any  caufe  to  charge  him  with  felony; 
/.Roll.  Ab.%3!  therefore  it  is  no  excufe  or  caufe  of  juftification  of  thefe  words. ' 
3..T^m   £«p.  1S3. 
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All  the  Court  were  of  this  opinion ;  and  gave  rule  for  judg-       Smith 
mcnt  for  the  plaintiff,  unlcfs,  &c.  ,  „    •^'''V' 

Afterward,  at  the  day  given,  the  defendant  by  Ward 
moved,  that  the  a£liou  lies  not  for  thcfe  words ;  for  it  is,  tliat  ***  *^** 
crimen  fdonla  it  impnfmt^  which  is  not  in  itfelf  caufe  of  adion : 
and  for  that  he  cited  the  cafe  of  King  v.  McUor  (tf ),  where  an  aftion 
on  the  cafe  was  brought,  becaufe  crimen  felonne  ei  impofuity  and  faid 
to  the  conftable  prefent,  *'  I  charge  you  to  arrefl  him  for  felony." 
And,  after  vcrdift  for  the  plaintiff,  it  was  moved  in  arreft  of  judg- 
ment, r^at  thcfe  words  were  not  aftionablc;  and  adjudged  by  the 
Court  for  the  defendant ;  and  fhcwed  a  copy  of  tlic  recprd. 

Jones,  Jujiice^  faid,  he  was  Judge  at  that  time  in  this  court,  and 
doth  not  remember  any  fuch  cafe;  but  if  it  were  adjudged,  it  was 
becaufe  the  words  be  not  laid  to  be  fpoken  o/"  the  plaintiff".  And 
as  this  cafe  is,  he  conceived  clearly  that  the  aft  ion  lies ;  for  it  is  a  ««Rott«AB.  ^ 
malicious  fcandal  when  he  cliargcth  him  with  felony,  and  in  his 
own  fhcwing  doth  not  fay  what  felony  was  committed. 

Berkley,  yw/?/Vf,  and  Mvself  (Richardson,  C&/V/7^'Vf»' 
being  abfent)  were  of  this  opinion.     Whereupon  rule  was  given 
that  judgment  fhould  be  entered  for  the  defendant,  unlcfs,  &c. 
(a)  Poplu  2CI,    Latch,  175.    BaodLaot. 

Lawrance  again  ft  Woodward.  CAiti6. 

A  CTION  FOR  WORDS;  becaufe  he  faid  falsi  ct  malitiose  of  Tofaythattno- 
•"-  the  plaintiff,  *•  Thoudidft  violently,  upon  the  highway,  take  «*»««'•**••'«•'*' 
"my  purfc  from  me,  and  four  (hillings  twopence  in  it,  and  1^"^^*^ '^^ 
•*  didft  threaten  me  to  cut  me  off  in  the  midft ;  but  1  was  forced  to  u  lb$kiii^ua^ 
«*  ran  away  to  fave  my  life ;"  and  that  he  accufcd  him  before  importticharft 
Mr.  C»-5?^,  juftice  of  the  peace.  .  that  A  look  it 

pRYNNE,  after   verdift,    upon  not  guilty,  moved  in  arreft  of  "i^r^*;^,* 
judgment,  that  an  aft  ion  lies  not  for  thefc  woriis  ;  for  he  doth  not  ^  j^^jj  ^j^  g^^ 
fay   that  he  robbed  him,  nor  that  ht  felenioufly  took  aiAfay  his  furfe ;  *!. 
and  it  may  be  taken  in  mitiori  fenfuj  that  h^  took  it  in  jeft,  or  in  Jonet,  301. 
other  manner,  which  was  not  felonious  :  alfo  it  is  the  more  in-  ^^"^  5*-  *♦<• 
forced,  becaufe  it  was  but  an  accufation  before  a  juftice  of  peace ;  ^!**"  ^^'  ^"* 
and  for  an  accufation  in  form  of  juftice  an  aftiou  lies  not.  Ld*R»vtn.o^^ 

I  doubted  thereof,  becaufe  it  is  not  a  dircft  charge  of  a  fclo-  •""•^?  ^'  S* 
nious  taking  or  robbery,  by  reafon  of  the  cafe  of  Holland  v.  S/e«- 
ner  (/?),  where  the  defendant  faid,  '*  Thou  art  a  lewd  fellow,  thoU 
**  didll  fet  upon  me  by  the  highway,  and  didft  take  from  roe  my 
"-purfe  and  twenty  marks  in  it,  and  I  will  be  fworn  to  it."  Being 
adjudged  in  the  king's  bench  for  the  plaintiffi  it  was  rcverfcd  in 
the  exchequer  chamber ;  for  ho  doth  not  charge  him  with  felony 
or  robbing  of  him. 

But  Richardson,  Chief  ^uflice,  Jones, and  Berkley,  luflices^  YcW.  5S.  145* 
held,  that  the  aftion  lay ;  for  •*  violently  taking  from  him  his 
•'  purfe,  and  threatening  to  kill  him,  and  that  he  was  in  fear  of 
"  his  life,"  is  a  defcription  that  he  took  it  from  him  felonioufly 
and  by  robbery.  Whereupon  rule  was  given  that  judgment 
fbouldi  be  entered  for  the  plaintiff^ 

(«)  Cro  Jac.  315,316. 

cao,  CAR.  T  Le 
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CASf  .7.  Lc  Marchant  ^gahijl  Rawfon. 

jinfe,  Pagtz'*^, 

If  the  (hcriffre-  'T  HIS  Cafe  was  no\t  moved  again. — And  ALt  the  Court,  //- 

turn  I'j  onih«  A    riatlm^  delivered  their  opinion,  that  it  is  but  a  default  in  the 

ontii^b^h  \tr  ^'^'■'^>  ^"^  '^  amendable ;  for  the  record  being  good,  and  the  clerk 

and  ihe^Hth^  having  it  before  him,  it  was  merely  amifprifion  of  him:  and  the 

omitted  in  the  /uftices  offil/t  prius  having  a  good  record  and  a  good  iffue,  and  that 

f.niW,  appear  tticd,  it  IS  well  enough ;  for  they  have  fufRcient  by  the  record  it- 

4jid  is  fworn,  f^jf^  j^y  which  it  appears  unto  them  what  is  the  iffue;  and  the  writ 

vcrdla^L*  ^^  of  rf//?r//7^^7i  With  the  ni/i  priua  is  a  fufficient  warrant  for  them  to 

amendable.  j^roceed.     And  ALL  THE  Coi^RT  conccivcd,  it  is  direftly  within 

Ame»2x3«  the  8.  Hen,  ^.  c.  12.  and  amendable^ 

Joocs,  302»  14R0U.  Ab.202.    Cro.Jac.  15s,  162.  35.;-«64.7.     Cr0.Eliz.x5S*     x.  Term  Rep.  782. 

wm  Mnn«  ^"  ^^^^  principal  cafe  the  clerk,  befofc  and  without  dircaion  of* 

amend  a  record  ^^^  Court,  had  amended  it,  which  amendment  was  ordered  to 
wiciioot  per-  Hand,  and  that  the  plaintiff  fhould  have  his  judgment :  but  be-* 
wiflion  of  the  caufe  it  was  the  default  of  the  clerk  of  the  treafury,  to  commit  fuch 
Court.  ^  gfQfs  offence,  he  was  fined  forty  pounds,  and  tlie  clerk  who  made 

the  amendment,  without  the  Court's  dire£lion,  was  corailutted  to 
(«)  See  Cafes  prifon  (a).  Z>wr,  2601  2.  HeH.  4.  64  7.  £</«/.  4.  I C.  2,  Rkh.  z.  lU 
ioCrow«L.w,^,^^,^.6    ,,;^ 

/^Aixit,  Fines  tff^/V//?  Norton.  "^ 

Trinify  Term,  S.  Car.  1.     Roil  1386. 
If  one  of  tho      "CRftOR  of  a  judgment  in  the  common  picas  in  ajfumpjit.     Tlw 
a^I^e'teV^       .     <!efendant  pleaded  ''non  ofumpf^t-;'  which  was  found  againft 
dneof  thofe  re-  ^^^*  ^^  ^^^^  damages  of  four  hundred  pounds,  and  judgment  ac- 

turned  tn  the      COrdingly. 

^*l'I*r  IIIV  *'      The  error  affigned  was,  Becav.fc  upon  the  venire  facias  three* 
and-twenty  jurors  were  returned,  and  in  the  habeas  corpora  there 

S,C.  joocf,3oo.  were  four-and-twenty,  viz.   the  three  aiid-twenty  who  uerc  re- 
turned upon  the  venue  facias^  and  one  IV alter  Lambert^   who  was 
not  therein  returned  ;  and  being  returned  by  dijhingas^  twelve  of 
them  were  fworn;  whereof  the  faid  IValicr  Lambert  was  one  ;  and 
•^  the  iffue  tried  by  them :  whereupon  judgment  being  given,  this 

was  afligned  for  error,  and  to  be  a  mif  trial ;  for  it  is  tried  by  one 
who  Ivas  neverrcturned  by  the  Iheriff  upon  x\\c  wnire  facias. 

All  the  Coltit,  who  feriatim  delivered  their  opinions,  heM 
this  to  be  a  manifcft  error,  and  not  aided  by  any  of  the  ftatutes  of 
32.  Hen.  8.  c.  30.  li/EUz.  c.  14.  orii.  Juc.  i.  c,  12. ;  for  ajuror 
Inif-named  is  not  a  juror,  who  was  never  returned  by  the  Iheriff^ 
io  as  he  appearing  Is  fworn  without  warrant,  and  is  one  added  tor 

^  the  pleafure^and  peradventure  by  the  nomination  of  the  plaintiff: 

this  is  cajus  cmiffus  out  of  all  the  ftatutes,  and  not  remedied  by  any 
of  them,  nor  can  it  be  aided  by  the  examination  of  the  flieriff. 
But-if  twelve  of  the  twcnty-lhrec  returned  had  been  fworn,  and 
not  the  faid  Lambert^  it  had  been  aided  by  the  18.  Eliz.  c- 14.  as  ap- 

Atite,  aij.        pears  in  Tyrrell  v.  Gardimr  {a}*     Wherefore  for  this   caufc  th% 
judgment  in  the  common  pleas  was  reverfcd. 

{-)  5- Co   3>     5-^'o-4i- 

Young 
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Young  a^ahft  Sroell.  ^^"  '^• 

ACTION  ON  THE  CASli:,  for  difturbiiig  the  ^hihtiiT to  ex-  Anancienrgr.nt 
ercife  the  Office  of  RegJster  in  Rocheflcr-,  and  Ihcws,  ^^^^^l^ 
that  the  otHce  was  an  ancient  office,  and  grantAble  as  well  in  re-  ,1,,^  ,„  ^f^^^ 
verfion  as  in  poiTeflion;  and  that  in  the  ye^r  1622  this  of&tew^s  was  andcnt uid 
granted  to  hiro  by  the  Bi/hop  of  Rcche/i^r^  habendum  poft  m$rU'm  pantabtein  re- 
vd  furfum  reiditionem  of  J^  S.  who  held  it  for  life,  exercenclum  pir  p^*°"' 

fe  Vfl  fiiffictentem  Jeputaium  fuum  cum  vadiis^  (Sfc.  J^'J^^' 

.  S.C.Joncs,3io. 

Upon  not  guilty  pleaded,  and  trial  at  the  bar,  the  plaintiff,  upon  ».Roli.Ab.i53, 
the  evidence  to  prove  it  was  an  ancient  office  and  grantablc  in  re-  ^<*»R«y«49*53- 
verfion,  fhewed  a  grant  of  4.  Edw.  6.  to  oiic  Roblnfbn  in  reverfion,  ,|^TermKcD^ 
after  the   death    of  Bu/hfield  and  Bujhfitld^  and  confirmed   by  ^55^ 
the  dean  and  chapter,  which  was  m  c^e^  the  i.  Eltz.  and  that  in 
7.  £//z.  he  furrendered  and  took  a  new  grint  to  him  and  J^  5. 

And  it  was  held  by  all  the  Court^  that  this  was  a  good  in- 
ducement, that  it  was  anciently  fogtantable  in  reverfion,  but  being 
matter  of  faft,  >vas  to  be  left  to  the  jury:  but  they  conceived,  if 
it  had  not  bceii  ufually  and  anciently  granted  in  reverfion,  yet 
being  granted  before  the  ftatutc  of  1.  Elix.  c.  4.  and  being  in  cjje  at 
the  time,  and  the  eftate  confirmed  by  the  dtan  and  chapter,  tliat 
it  was  a  gQod  grant. 

Secondly,  It  wai  moved,  tliat  the  reverfion  of  an  office  can-  The  rtverfionof 
not  be  granted  by  a  common  pcrfon. — And  it  was  agreed  by  the  «"  o^ce  cannor 
Court,  that  it  cannot  be  granted  as  a  teveriion,  and  by  the  name  '►•grained  by 
of  a  reverfion;  for  there  is  no  reverfion  of  an  office  unlefs  it  bean  \f^^^\*t^ 
office  of  inheritance,  yet  it  may  well  be  granted  in  reverfion,  ha^  giant  uUndum 
bcndum  afler  tliC  death  of  the  grantee  for  life.  after  the  dcaiK 

of  the  grantee  is 
food.— Dyer, 259, a.  Jones,  ^ti.  t.  SId.Si.    jo.  Co.  6i#     it.  Co.  4.  a.     Cro.  Car.  -jg^     ,.  Bac. 

Thirdly,  It  was  moved,  tUat  this  grant  in  reverfion  to  Toung  Agrantof  th« 
is  void,  becaufe  he  was  a.pcrfon  unable  at  tlie  time  of  the  grant  to  rc¥wfl«m  of  the 
exercife  it,  for  he  was  an  infant  of  the  age  of  eleven  years  and  no  office  of  regifter 
more:  and  although  it  be  granted  to  him,  habendum  ^/ ^*^r-  to  an  infant  of 
cendum  per  fe  vcl  lufficientcm  dcputatum  ^uum,  vet  it  is  not  eood;  for  ***^*"  years  of 
an  mfant  cannot  make  a  deputy  :  and  although  at  the  time  when  a^t/*  yil  A5- 
thc  tenant  for  life  of  the  office  died,  he  was  of  the  age  of  thirty  eientem  ^tpyta- 
yean,  yet  being  voi3  at  the  time  of  the  grant,  it  cannot  be  made  '««>««,  «•*.!• 
good  by  any-  fubfcquent  aft.  8J^- 

But  Jones,  Berkley,  and  Myself  (RrcHARnsoN  being  ab-  ' 

fent)  held,  that  thegrant  was  good,  notwithftanding  that  exception:  n    t  "i  -  1!^ 
'  e      \  ■  1  1  /•  I         .        1        °  .    ..  •  Co.  Lit.  %•  noM 

tor  the  grant  is  not  void  becaule  at  that  time  he  was  an  infant,  or  (4). 

becaufe  an  infant  cannot  make  a  deputy  :  fcr  an  infant  who  can  Cro.  Elir.  637. 

write  and  underftand  the  Latin  tongue  niay  be  a  regiftcr,  and  may  »  Jones,  310. 

have  fufficient  knowledge  to  write  and  regilhr  afts,  which  is  fut-  **^°"*|54*' 

ficicnt  for  his  place,  at  Icaftwifc  he  may  have  fufficicnt  knowledge  1^,  ">•  ■^• 

to  make  an  able  deputy  j  and  if  he  put  in  one  who  is  infufficient,  4  Com.  Dig; 

it  is  caufc  of  forfeiture  of  the  office  j  but  as  this  cafe  is,  it  was  »85- 

granted  to  him  in  reverfion  after  the  death  of  the  then  regifter,  and  ^**^P'  **•• 

he  being  able  to  exercife  it  at  fuch  time  as  the  office  fell,  it  is  fuf- 

ficicnt. 

T  a  Fourthly, 
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Grant.  FOURTHLY,  It  was  objcftcd,  that  the  office  was  ufnally  granted 

with  a  fee  of  a  robe,  or  thirteen  Ihillings  fourpcncci  and  here  tlic 
office  is  granted  with  the  fee  of  the  robe,  and  not  in  the  disjunftivc, 

Ante, 49*  cr  thirteen   fhillings  fourpcnce. — Sed  mn  allocatur:  for  it  beihg 

after  the  grant  in  the  H  abend um  fhall  not  make  the  grant  to  be 
void  i  and  it  is  only  void  quoad  the  fee. 

The. Court  faid  to  the  jury  and  counfel,  that  if  they  will,  they 
may  find  the  matter  foecially ;  but  no  fpccial  terdift  was  given, 
but  a  general  verdift  for  the  plaintiff. 


If  the  lord  in- 
dofe  and  ap- 
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A  WRIT  iflucd  out  of  the  chancery,  bearing  date  i^Afarchf 
.  ^  '^^  7.  Car.  I.  to  the  {heriff  of  G/ouceJier^  commanding  him^ 
land  aiKl  the  fi^^'''^^^^  proborum  et  legalium  hominum  de  cotnltat.  pradlSf.  to  en- 
Ibices  are  SP^^>  ^^^  tnalefa^ores  et  pads  regis  perturbaiores  apud  forejiam  de 
thrown  down  UZK'tiE^fepes  etfojfata  JoHAN.  GlBBONS  ibid,  per  ipfum  nuper  levat, 
in  the  mighi^  NOCTANTER,  aut  tali  tempore^  tpto  fatlum  eorum  fciri  non  credebant^ 
2^J[^!^'j^'' ^r^^rii/it;^r««/,  to  the  damages  ot  the  faid  John,  a  contra pacem 
qairewho  the  ^tji  prgtdi^us  ]oHAK,/ecerit  te  fecurum  de  clamore  fuo  pr$fcquendo^ 
nulefaaorsare;  tunc  pone  per  vadios  et  falvos  plegios^  imnes  illos  quos  culpabilcs  ibidem 
and  if  theflieriflf  invererisy  quod  Jint  coram  nobis  in  ^iindena  Pafchtt  ubtetmque^  lie.  ad 
wai'b  ^^''rf*     refpondendum  nobis  de  pace  fra£ia  quam  pmdl^io  Johanni  de  tranf- 

iflS^71inft*'he  .^^^  iiitTiS  :it  ^indena  Pafchar  returned  the  inquifition,  quid 

inhabtfaottof  ^rtute  brevis  pntduJ.ad  inquirendum  (reciting  the  y:t\t)  per  facra- 

the  adjacent  tnentumduodecim^iic,  qui  dicunt  fttper  facram^ntum  fuum^  quodquidim 

towni,   to  malefaHores  et  pads  regis  perturbatores  viet  arwisfepesy  viz.  jt()par» 

•nqmre  and  ticarum  fepium  et  fojfarum   ipftus  JoH.   Gibbons  apud  forejiamde 

JamawT**  ^  Deane,  nuper  ante  per  ipjum  levat.  proflernavcrunt  ;  fed  qui  aliquam 

Poll.  439.  ego.  p^^^^fft  inde  proftraverunt  juratores  pr^di^i   ignorant.     Et  ftmilitcr 

I  Jicunt  quid  vi  armata^  et  cum  multiiudine  gentium^  malcfaSfores  et  pads 

a.  Inft»  sel  pff'turbatores  preediififuerunt  ;  ita  quod  nullus  aX  ipfos  appropinqua>e 

473.  476.  *  ad  ipfos  cognojcend.  aujus  fuit^  et  tali  tempore  quo  faQum  eorum jdri  tiom 

Skinner,  93.  credebant^fepes  etfojj'ata  preedi^a  proftraverunt  et  redierunt. 
I>yer>  47.3^16. 

339-  Hereupon  a  writ  ofdiftringas  iflued  reciting  the  firft  writ,  and 

4.  Co.  38.  -the  inquifition  thereupon  returned,  and  commanding  the  IhcrifF 

j'roU   ^6*  oi  Glouce/ter^  **  quod  diftringat  propinquas  villatas  fepibus  et  fojfatis 

t>ut.  il^ i^ej^  *^  pradi^is  circum  adjacent,  pradiciasfcpes  et  fojfota  projtrata  levare 

170.  276.     *  **  adcuftodesfuos propriosj"^  And  by  the  f;.me  writ  ic  was  commanded 

Aaynu  487,  to  enquire  qua  damna  pretdidui  JokAN.  Gibbons  occajione proftra- 

a^S*d'°^'  doms  pradifla ')fyt  particarum  fepium  et  fojfarum  fujtinuity  et  damna 

,*  rl  •  '^1'  ilia  dd.  JoHAN.  Gibbons  rejUtuere^  and  to  return  the  writ  and  in- 

X.  rev,  I08.  .-.-'.       r\^    1    cr*  '  "^ 

a.  Mod.  66.       quifition  in  O^ab.  Trin. 

».  Com.  Dij,  The flierifF hereupon  certified,  quod  villa  de  BrEtills,  et  viginti 
z!Hawk.P  c  «''<^V'^^^  (naming them),  in  the  county  oiGloiuefter^  funt  propin^ua 
591,  *    '  *villata  fepibus  et  fojfatis  infra  mentionatis  circumadjacefites  ;  and  tur- 

».  Teim  Rep,  ther  certified,  quod  damnum  in  quadam  inquifitione  brcvi  anmxat.  eid. 
39«'  JoHAN.  Gibbon,  propter  brevitatem  temporis  reftituere non potcft  \  and 

3.  Term  Rep,    returned  iffues  upon  every  of  the  faid  villages,  and  that  the  rcfidue 
'  of  the  execution  of  the  writ  appeared  in  quadam  inquifitione  eldm 

brevi 
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irevianmxat.  and  returned  the  inquiiition,  whereby  was  found,  that  TheCAssof  ths 

tL€  faid  John  GiBBoiisJi.ftinuit damnum  occafioS pt amiffQtum  ndzool.     ^^"*''  ^^ 

Brampston,  Serjeant^  upon  this  return,  took  divers  exceptions  : 

_  _        ,       ^      -      *  _  ,         ..  .-  .  A  venue  to  a 

FtRsT,  For  the  foreft  of  Dean  ;  there  is  not  any  parith  named  y;,^^y>  „ecd  not 

wherein  it  Yit^.^^Sednon  allecaiur :  for  a  foreft  i&  certain  enough  by  ftaic  in  what 

itfelf.  f'^ifi »« *»««• 

Secondly,  Becaufethis  writ  is  founded  upon  the  ftatute  of  A  writ  of  nir- 

Wejtmlnfur  the  Second,  c.  46.  that  if  the  lord  hath  right  to  im-  Jf«'"^  n«<^ ««« 

^rove  any  his  wafte,  &c.  and  his  hedges  be  dcftioyed  notianter^  and  Mrtyln^ui^ 

It  cannot  be  known  by  the  verdi£k  of  the  affife  or  jury  who  thofe  waiioldof  tht 

male&ftors  were,  the  towns  near  adjoining  (ball  be  aiftrained  to  fuii;  for  it  Is 

fcvy  the  hedge  or  dyke  at  their  own  cofts,  and  to  yield  damages :  ''ufficicnt  to 

and  he  doth  not  fhew  here  that  he  is  the  lord  of  the  faid  wafte,  |**^*^  Jjj*  'J"^' 

and  hath  right  to  improve  it. — But  Nov,  tht  Klng^s  jfttorney^  who  ^Qi{,/^^\  "^* 

devifed   this  writ,  faid,  that  it  fufficeth  in  a  writ  to  Ihew  the  grief  ^^  gj^^^  *    - 

brevhcr  ;  and  if  he  be  not  any  fuch  perfon  as  may  inclofe,  it  ought 

to  be  (hewn  on  the  other  iide* 

Thirdly,  It  was  objeded,  that  this  inclofure  is  not  (hewn  to  Thefaaof<«ap^ 
be  with  the  king's  licence,  and  then  it  is  without  warrant :  but  **  provement 
thereto  was  anfwcrcd,  tliat  it  ought  to  come  in  by  plea,  after  ap-  "^«ho«  Ji- 
pcaiancC)  and  not  by  way  of  exception.  ^^  y^  ^^J 

againft  proceeding  in  a  mtaanttr^  but  maft  be  pltmdid.     i*  Com.  Dig.  43  u 

Nov,  thi  King^s  Attorney y  alfo  moved,  that  they  had  no  day  in  Iftheinhabi- 

court,  becaufe  the  writ  and  the  inquifition  were  returned  the  laft  tanti  do  not  ap- 

Term^  and  they  then  not  appearing  and  pleading,  they  (hall  not  be  '**'!"**  j^i^mA 

received  to  come  in  by  way  of  exceptions  in  this  manner.    And  he  ^^i\r^^l^^ 

(hewed  a  record  in  Trinity  Tcrm^  15.  Edw.  I.  Roll^.  where  fuch  a  on  a  writ  of ' 

writ  was  awarded  for  one  Nicholas  dt  Staplcton^  whofe  hedges  were  n4aanttr^  thtr 

caft  down  no^anter^  and  not  being  known  by  whom,  he  had  a  writ  •»»not  c#ke  «%• 

to  difirsan  fropinqtms  viUas  to  repair;  and  he  faid,  that  was  the  ^'J^  ***  **" 

precedent  for  this  cafe  :  and  he  prayed  a  new  4ifiringas  might  be  poft.  ^^^ 

awarded,     Et  habuit(a).  .  ...     ' 

»    '  1.  Sid.  107. 

Lttt.  157.    t.  Com.  Dig.  431. 

(«)  Sec  29.  Gen. s.  c,  36.  and  3 1 .  Geo, x,     mons  for  planting;  and  the  pani(hment  of 
C  4 1 .  f or  tl)e  modem  nuxfe  of  incJcfiog  com-     tlicfe  who  proftrate  the  inclofure, 

Johns  agatnjl  Staynar.  Cah  h. 

Vide  Ante 9  272. 

T^HIS  Cafe  \yas  now  moved  again  by  RoL«,/er  the  defendant  Ineje^^ment,  \t 
in  the  writ  of  error  :  and  he  vouched  the  cafe  of  Calthovp  v.  tiie  •«//«r  be  aU 
Cnlpeper  (tf),  where  trefpafs  of  aflault  and  battery  was  brought  and  ^/^  *^^^^  '^« 
tried  in  MiddUfex,  and  the  bill  upon  the  file  was  in  Undon^  it  was  ''-f^M^^e^'. 
rcfolved,  that  it  was  a  declaration  and  trial  without  bill^  which  is  fierroneout.  " 
aided  by  the  ftatute  ;  wherefore  it  was  there  adjudged  for  the  plain-  Anre,  90. 172, 
tiff.     And  another  precedent,  Kelley  v.  Rejnell  (i),  where  debt  was  ^<*^  3*7- 
brought  in  A'^r/^,  and  the  writ  fuppofed  it  to  bewitliin  the  county  s.c.jonef,304* 
of  Z)^tf»,  after  verdift  it  was  held,   that  the  writ  in  one  county  Cio.  jac479. 
cannot  be  intended  for  an  aftion  in  another  county,  and' therefore  ^^*>- ^'i*'  7*4» 
itMfas  a  trial  without  an  original.— -But  all  the  Court  here  J;6.      '^*^* 

i.BacAb.  93.  97,  9S» 
(«)  Cro.  Jac.  655.  (*)  Cro.  Jac  €74^ 

T  3  held. 


s8» 

Johns 


Case  22. 

To  f4y,  ««  You 
**  are  a  witch, 
**  and  a  ftrong 
«•  witch,**  it  ac- 
tionable. 
See  poit  324. 


Jones  3«5« 

.Ante,  141, 
Poft.  390. 
I.  Com.  pig* 


Casi  s3« 


A  .declaration 
for  fcandalous 
words  agjipft  a 
trader  mufl  aver 
that  he  was  a 
trader  at  the 
tiin^  the  words 
were  fpoken. 
I.  Jones.  3C4. 
Cro.  Elii.  173. 
Cro.  Jac.  tit. 
ydv.  11.1^9. 
I.  Com.  Dig. 

Case  t4. 

The  want  of  a 
bill  on  the  file 
In  cjeOment  is 
aideii,  after  ver- 
dia,  byig.£/|-a». 
c.  14. 

Jf>ncs,  304. 
Hjb.  130. 
1.  Conu  Dig. 
^:o. 
•^.Ttr.R''p.637. 
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held,  that  this  judgment  was  erroneous,  bccaufe  this  original  is 
certified  as  an  orignTal  in  this  aftion,  \vHich  is  betwixt  ihc  laitic 

Sarties  of  the  fame  land  and  of  the  fame  term,  and  being  taken  out 
efore  the  caufe  of  a£tion,  it  is  a  vicious  aud  an  ill  original,  not 
aided  by  any  (latute  ;  and  compared  it  to  Bijbop^s  Ca/e  (a) :  whcrc^ 
upon  they  nil  agreed^  that  tlie  judgment  was  erroi^eoy^  s  and  tber^ 
fo;-c  it  was  rcvcrfcd. 

(«)  5.  Co.  37. 

John  George  and  his  Wife  againft  Harvy, 

A  CTION  ON  THE  CASE  ;  for  that  theplainfafFhavinscomr 
-^^  municacjon  a^t  Bury  with  the  defendant  of  his  the  faid  plain- 
tiff's wife,  the  defendant  laid,  **  She,"  innuendo  the  plaintiff's 
wife,  *'  is  a  witch,  and  a  ft^ong  witch.*' 

Whitfield  moved  in  arrcft  of  judgipent,  that  thcfe  words  are 
not  aftionahle,  unlefs  he  had  faid,  flic  comiTiitted  witchcraft  in 
bewitching  fome  perfon  or  his  goods,  fo  as  (he  ffiould  b^  punifli- 
ablcby  the  i.  Jac,  r.  c.  12.  {a)  ;  for  the  word-**  witch"  generally 
is  but  a  word  of  fcolding,  and  moft  con^monly  ufcd  of  bewitching 
one  with  his  words  or  countenance }  and  he  faid,  it  was  foad- 
jqdgcd  in  Hawka  v,  4"ge  (b). 

But  it  was  alledged  on  the  other  fide  by  Grimston,  that  ii) 
Hughs  'V,  Fnrrcr  (f),  for  calling  one  **  witch,  and  tha^t  (he  had  be- 
^*  witched  his  drink,"  it  was  adjudged  that  the  aftioq  welllies. 

But  becai^fe  it  was  faid  there  were  precedents  both  ways,  the 
Court  would  advife  (d), 

(a)  Repealed  hy  9.  Geo.  1.  e.  5.    See       (r^  Ante,  141. 
I .  H aw k .  ch.  4*  f •  5 •  (i{)  1 1  was  ntovvd  sgain in  Michaclipis Term, 

iO  ^ro.  Jac.  5^1.  and  adjudged  for  the  defu\dant.  Poit.  324. 

CoWxs  $gahijl  Malin, 

Tri.vi/v  Term,  8.  Car,  i.    Roll        •  ^ 

A  CTION  FOR  WORDS.  Whereas  the  plaintiff  had  uftd 
'^^  per  magnum  tempus  th^  trade  of  buying  and  felling  of  caitle, 
and  divers  times  bought  upon  his  credit ;  that  the  defendant 
ftid  of  him,  '*  Thou  art  a  bankrupt  '^*  The  defendant  pkaded  not 
guilty  ;  and  found  againft  him. — And  becaufe  b^  did  not  fay, 
that  he  ufed  the  tr^deat  the  time  of  fpeaking  the  words,  hul per 
magnum  tempus  ujusfult^  which  may  be  divers  years  before,  and  the 
aftion  li^s  -not,  unlefs  ^t  the  time  of  fpeaking  the  words  be  ufcd 
the  trade  of  buying  and  felling  of  cattle,  tlierefore  it  was.  adjudged 
for  the  defendant. 
191;.     SiaJk.  694.     bcra.  696.  1^69.    Ld.  Ray.  1417.  -  1.  Burr.  iCSS. 

Parker  againfi  Grigfon. 

Trinity  Term,  8.  Car,  1.     Roll  139.  tfr  1 306. 

Tj^JECTMENT.  /fterverdift,  it  was  moved  by  Grimstow 
^  in  ftay  of  judgment,  thatther^  was  not  any  bill  upon  the  file; 
and  it  was  prayed,  that  the  Court  would  order  that  none  might  be 
f^ed. — But  THE  CouKT  held  it  to  be  aided  by  the  equity  of  tiic 
18.  Eiiz.  c.  14. ;  and  in  JVcodhouj'e  v.  ^Villis  (a)  it  was  fo  refolvtd 
in  a  writ  of  error.  Wherefore  judgment  was  given  for  the  plain- 
tiff, notwithftanuing  this  exception. 

(a)  Trinity  Twro,  16.  Jac.  1.  Roll.  545. 

Stii?5^y 
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Stirlcy  againjl  Hill.  Case  15. 

A  CTION  FOR  WORDS  ;  for  that  he  faid  to  the  brother  of  Words  not  im. 
•^  the  plaintiff,  "  Thy  tirpther  was  whipoed  about  Tawitcn  Crofs  po«tinj  ceruiii 
•'  forftealing  of  fheep,  or  burned  in  the  hand  or  the  Ihonlder."  ^^^y^^^  ^^ 
After  verdiA,  upon  notguiity  pleaded,  and  found  for  the  plaintifF,  *"*** 
it  was  moved  in  arreft  of  judgment,  that  thcfc  words  do  not  im*  !**"•••  3»2.  . 
port  any-certani  flander.— And  of  that  opinion  was  all  Tup 
Court.     Wherefore  it  was  adjudged  for  the  defendant. 

Gryfiil  agairjft  Whichcott.  ^a«i  26. 

Trinity  ferm^  8.  Car.  I,     Roll  ^20. 
r\EMURRER  in  ejeftment.     The  queftioji  was,  If  one  mort-  itisnotu^ury 
gage  land  for  one  hundred   pounds,   and  take  bond  for  the  |^' *{!!  * ''^^^ 
intcrcft  of  eight  pounds  per  annum^  payable   half-yearly,  whether  ^xht  l^lun. 
that  makes  the  bargain  ufurious  againll  the  ilatute  {a)  ?  tereftof  a  furti: 

Becaufe,  as  it  was  pretended,  the  ufc  ought  not  to  be  paid  until  mort»^  !a!  • 
/^IteeiKi  of  the  year,  and  contracting  to  have  half  of  it  yearly,  is  not  thouxh  made  ; 
ivarrantable  by  the  ftatute.  payakifrA*/^-  ^ 

But  THE  Court,  upon  the  firft  argument  at  the  bar,  over-ruled  ^a^J^\. 
it,  that  it  is  not  any  ufurious  contrad  contrary  to  the  ftatute,  be-  Pcft/5ci, . 
caufe  the  hundred  pounds  is  let  for  a  year;  and  the  refervation  is 
not  of  more,  but  of  what  is  permitted  by  the  ftatutes :  and  although  Cr^^\  ^^\   • 
theintcreft  is  rcferved  payable  half-yearly,  it  is  allowable,  for  he  677.      *  *  *  ' 
doth  not  receive  any  intereft  for  more  or  Icfs  time  than  his  money  VcW.  30. 
Is'forborn  ;  wherefore,  without  difficulty,  it  was  adjudged  for' the  J^**^*  3ft^-     • 
plaintiff. — And  error  bejng  brought  in  the  exchequer  chamber,  '•^»*^' »7- 
and  ihe^error  affigned  in  pbnit  of  law,  the  judgment  was  affirmed.    \\  m^^  ,07.  * 

1.  Hawk.  P.  C.  519.     5.  B4C,  Abr.  408.    Cowp.  1 12*     Dougl.  135, 
(«}  II.  Jac.  j,c  17.  \  \niit  by  12.  Ann.  c.  16.  intoreft-ii  reduced  ro  5  ptr  cent, 

Burgaine  ^^^/V//?  Spurling.  .  :        ca«27./ 

ViiA$  Ante^  page  273.    AV  lo. 

'T^HIS  Cafe  was  now  argued  again :  and  it  was  ftrongly  urged  for  ir  a  copyholder 
•*•  the  plaintiff,  that  by  the  iirft  furrendcr  all  the  cftate  i^i  tlie  furrender  to  A. 
copyliold  until  the  condition  performed  is  out  of  the  furrcndcroj,  !"^  "ftfrwards 
fo  as  he  hath  not  any  intereft  Jeft  in  him  to  make  another  furrcn-  who*utdm?rtti, 
der,  although  he  afterwards  ftiould  perform  the  condition  ;  for  he  and  then  the  far- 
cannot  make  the  fecond  furrender,  wlikh  was  void,  to  be  good  :  «ndcr  to  a  '\% 
but  when  the  condition  is  performed,  tlic  eftate  is  rcvefted  in  him ;  P*^<»tcd  at  thie 
and  then  he  might  wdl  make  the  third  furrendcr.  |;**)  ^^^^ 

Butitwa8thcretoanfwered,andRESoLVEDBY  the  Court,  that  heihaiiavoid 
the  fecond  furrender  is  not  hindered  by  the  Iirft,  fornothingpaflcd  the  admiflioo  of 
thereby  until  it  was  prefented  in  court,  and  admittance  thereupon ;  ^^^    ^ 
but  theintcreft  and  right  ofthe  copyhold  and  the  poffeffion  remained    ^  '  ^  '• 
with  him  who  made  the  furrender,  fo  as  he  may  transfer  it  to  any  s.C  Jonas,  306. 
other,  and  it  ftiall  be  good,   if  the  firft  furrender  doth  not  take  i.RoU.Ab.473. 
effcft  ;  for  the  furrendcr  intjfi  the  hands  ofthe  tenants  was  but  an  ^^.^  g,^ 
i;icl\0>tiou  of  his  eftatc  t6  whofe  ufc  the  furrendcr  was  made,  and  cro.  EK«.  349. 
Cro.  Jac.  /03.   PoUexf.  50.     |.  Term  Rep.  4oo.     a.  Term  Rep.484. 

T  4  fuch 
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BffveATift    fuch  an  inchoation  as  had  no  perfcftion,  but  became  merely  void, 
.  «f«;V»       and  the  fecond  lurrender  good  :  as  a  bargain  and  falc  to  one,  and 
f  uai.iM«.    ^f^^  ^  bargain  and  falc  to  another,  the  firft  is  not  inroUed,  hiut 
Ante,*i8.         only  the  fecond,  the  fecond  is  good  :  fo  a  grant  of  a  revcrfton  to 
pro.  Jac.  53,     one,  and  before  attornment  a  grant  thereof  to  anqtlier,  ^nd  to  th? 
"r*  11* Ah         f<5Cond  grantee  attornment  is  made,  the  fecond  grant  is  good,  et  nihil 
Co.Ui.tio^a!'  tf^<r''«?tfr  by  the  firft:  fo  where  a  fine  is  acknowledged  to  one,  upon 
314.  bi      *  *  2i  dedimus  potejiatcm^  and  afterward  a  fecond  is  acknowledged,  and 
the  firft  fine  not  recorded,  the  fecond  fine  is  good  j  but  if  th^  fijft 
fine  had.becn  recorded  in  court  in  time  convenient,  viz.  the  next 
Term,  it  had  been  good,  and  the  fecond  had  been  merely  void : 
fo  this  firft  furrcnder,  when  it  was  not  prefcntedat  tlie  next  court, 
is  as  if  none  had  been  made,  and  merely  void  ab  iiHtlo  ;  and  there- 
fore th^  fecond  furrcndcr  good. 

FayiMAt  h€ftr$  Secondly,  All  the  Court  agreed, that  whereas  in  tlie  priiv 
<hed«y  if  a  cipal  cafe  the  condition  was  for  the  payment  of  1060I.  upon  the 
•^P^'^^^firft  of  7«ri^,  and  the  payment  was  made  before  the  firft  of  7«/r, 
ti!i«  u>  My^Di  *  viz.wpondecimofexto  Junii^  and  an  acceptance  thereof,  it  is  a  good 
the  &Mf.  performance  of  die  condition* 

I'l.  Com.  ft9i,».  Co.  Lit.  ii«.  .Cro,  Jac.  455.  Moor,  47.  Cro.  Ells.  14s.  DoogL  40.  t*  Term 
Rep..  3S8.      3*  Term  R«p.  374.    See  4.  Ann.  c  iCU  f.  ii. 

After (brrwder,     NoTE,  That  the  firft  furronder  is  merely  void^  and  as  if  it  never 

**ainf*'"  the  ^^^  '^^^  °"**'^  *  *^^  ^'^*^  ^^^^^  *^  furrcnocr,  he  who  furrcndered 
JSncod^or  u»-  remained  always  copyholder,  fo  as  it  (hould  dcfc^nd  to  his  heir, 
tu  admittance,  and  he  might  difpoie  thereof:  bat  if  the  firft  furrender  had  been 
Cto  VC\z  \M  P^^f^"^^^  at  the  next  court,  that  would  hs^ve  fo  hound  the  land,  as 
Cro.'jac,  403.  *^1  mcfne  a6fe  done  or  made  ?^ftcrw;^rds  would  have  been  voi4» 
3.Bqm.*ai8.  — ^Judgment  for  the  plaintiff. 
i.ftoll, Ab.  501.    |.  Lev,  ^85.    I.  \tu\,  161.    x.Terqi  Bep.  393.  6cp.     t.  T^nn  ^e^.  198. 

CAtiiS.  Pelves  tf^tf/^j?  Clerk. 

A  promife  tp      A  SSUMPSTT.    .WJicre^  the  defendant  wa5  feifed  of  fuch  lands 

•(fore  land  U      *^  in  Ch't/khurjl^  in  the  county  of  Kent^  21.  May  1 631,  in  ftc, 

local,  and  muft  and  was  in  communication  with  the  plaintiff  to  fell  the  fame  for 

SLf^U***^    fuch  a  fum;  that  the  defendant,  adtunc  et  jbidmt  viz.  pradiffo 

Poft?»o<r'       ^ ^ •  ^^^  ^^3 ^> ^P^^' London. praditf.  In  parochia  Bcata  Afaria^  i^c.  in 

■         confidcration  of  fuch  a  fum,  promifed  to  affur^*&c. — Upon  m» 

•iSf!**  '^  '       ^JF^^pfiy  ^1^^  ^rial  was  in  Lond^n-^  and  exception  taken  in  arreft  of 

a.  Term  Ren.    judgment,  that  it  was  amif-trial,  and  not  aided  by  any  of  the  fta- 

241.  ■    futcs ;  for  it  ought  to  have  been  tried  in  AV///,  where  the  land  lies, 

and  where,  by  the  adiunc  et  ibidem,  the  proraifc  is,  and  the  venue 

cannot  be  altered. — All  the  Court  was  of  this  opinion,  that 

the  videlicet  is  idle,  and  may  not  alter  i^.     Whereupon  a  venire  fa* 

(ias  de  novo  was  awardec(. 


Cucko 
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Cucko  dgainft  Stafre.  ca$i  2^ 

PROHIBITION  was  prayed  to  tlie  fpiritual  court  to  (lay  a  fuit  Prohibition 
*    there  for  defamation  for  thefe  words:  *•  Thou  art  a  drunkard,**  r«ntc<*  to 

or,  «  a  drunken  fellow."  '**y  •  ^«'^  ''* 

calling  a  mm 

And  by  the  opinion  of  Jones,  Berkley,  and  Myself,  a  pro*  «  dninioird. 
hibition  was  granted  :  for  thefe  words  do  not  concern  any  fpiri-  Ante,  iii.xt^* 
tual  matter,  but  arc  merely  temporal :  and  they  arc  but  convitium  ^*'^  3^ 
imporale^  and  a  common  phrafe  of  brawling,  for  which  there  ought  S.C.Joaef,305. 
not  to  be  fuit  in  the  fpiritual  court ;  and  (o  it  was  held  in  Martyn  *•  Roll. Ab,  196, 
Caltb^rp's  Cafty  in  the  common  pleas.  '^'  ^"^^  **•  ^ 

fiat  Richardson  doubted  thereof,  becaufe  the  fpiritual  court  as  i.Bac.Ab.  51* 
well  as  the  temporal  may  meddle  with  thepunifliment  of  drunken-  Cowp.424. 
ncfs ;  fo  it  is  not  merely  temporal :  but  he  aflcnted  to  the  grant  of  ''  ^*""  **^ 
a  prohibition,  and  the  party  may,  after  declaration,  if  he  will,  de-  i^  T«nn  Repu 
mur  thereto,    Whereupon  a  prohibition  was  granted*  471* 

M^jor  agahfi  Talbot.  Cawj©. 

Eafttt  Term^  8.  Car,  I.     Roll  ^\^. 

jpOVENANT.    Whereas  one  Selbie  and  Elizaheth  his  wife  were  OawimfigmMt 
^  feifed  of  fuchan  houfe  and  land,  to  them  and  the  heirs  of  the  ^^n^^f  huf- 
hulband,  and  fo  feifed,  by  indenture  let  that  houfe  and  land  to  the  '"Tl^^Jjir^ 
defendant,  wherein  he  covenants  with  them,  and  either  of  them,  felfelTto'thcm* 
and  with  the  heirs  and  affigns  of  the  hufband,  for  doing  all  xepa-  and  Uwhcin  oT 
rations;  the  hufband  and  wife  conveyed  that  revcrlion  to  the  thehvibaod^ic 
plaintiff  in  fee,  who  brings  a  covenant  for  not  repairing  of  the '•^®*^**"'*® 
laid  houfe,  declaring  upon  all  this  matter,  and  concluding,  quid  ij^ofthe  ^S"* 
aeilo  ei  accrevit^  as  alHgnee  to  tlie  huiband,  and  avers  not  the  wife  band, 
to  be  dead.  jl,^^  3^^, 

The  defendant  demurs  ;  which  was  argued  by  Rolle,  for  the  ^^'  J*^-  *4o- 
ffaintiff^  and  bv  Merefield,  for  iU  defendant ;  and  by  him  much  cwhf  r'i^*^ 
infiftcd,  that  the  plaintiff  having  his  eitatc,  as  well  from  the  wife  Ld.Ray.M4. 
who  had  an  eftate  for  Jife,  as  from  him  who  had  the  fee,  ought  to  1.  Peere  WilL 
have  brought  covenant  as  affignee  to  both,  and  not  as  a/Iignee  to  37^* 
him  who  had  the  inheritance,  unlefs  the  wife's  death  had  been  al-  **!^*i?'  ^*^ 
ledgcd  ;  and  for  that  purpofe  he  cited  7rr/^r/'j  Cafe,  6.  Co.  15.  and  ^^^.y^^2^ 

But  ALL  THE  Court  held,  that  the  aaion  is  well  brought,  being 
brought  by  the  affignee  of  him  who  hath  the  inheritance,  and  \o 
no  prejudice  to  any,  and  the  cllate  for  life,  being  transferred  with 
the  fee,  is  thereby  drowned  and  confounded  ;  fo  as  he  being  af- 
fignec  of  the  whole  eftate,  and  fhewing  all  the  matter,  it  is  good 
enough.     Wherefore  it  was  adjudged  for  the  plaintiff. 

Kercheval  agaxnfi  Smith  and  Others.  Cah  ^u 

A  CTION  on  the  cafe  againft  them,  Becaufe  they  being  church-  Tho  ftatuw 
-^^  wardens  of'  ,  prefented  the  plaintiff/tf/ji  et  mahtlost  upon  7. 7«'.  i.  c  5. 

a  pretended  fame  ofincontinency.    Upon  not  guilty,  it  was  found  *"**  *'•  T"'-  *• 
for  the  defendants  ;  and  moved,  that  they  might  have  double  colls,  rfj/yi^^^^fo 
churchwardens,  *c.  do  not  extend  to  mattert  of  ecckiiaftical  cogmzaoet.    Ani^  175.    *Poft  ^67  ^ 
5.  C.  Jonci,  3oj.  '  *  '  ^  '" 

becaufe 
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K^BCHEVAtL    bccaufe  they  were  troubled  and  vexed  for  niattcr  which  did  con- 

5 M^iT^nd    ^^^^  ^^^^^  office. — But  IT  WAS  -RESOLVED,  it  was  not  within  the 

OTHEfcs?      ftatutc,  for  it  is  merely  ecclefiaftical ;  and  the  makers  of  the  ftafutfc 

never  intended  to  give  double  cofts,  but  where  men  arc  vexed  con- 

s.Hawk.p.C.  cerning  temporal  matters,  which  they  Ihall  do  by  virtue  of  thcij 
'*  office,  and  not  for  prefcntments  concerning  matters  of  fame. 

^**'  s**  N.evill  (ygainfi  South  and  Delabarre. 

'In  the  Exchequer  Chamter. 
Error  rforfs  not    pRROR  brought  in  the  exchequer  chamber  of  a  judgment  in  a 
c^uerchTrn.  fclre  facias  by  an  executor,  to  have  execution  of  a  debt  reco- 

ver by  17.  £/ii.  ^^^^  by  die  teftator.  And  it  was  now  moved,  that  die  record  was 
c.  %,  on  ajudg-  not  wcU  rcmovcd,  for  no  writ  of  error  lies  there  Upon  a  judgment 
tticnt  in  Jctrt  \\\  z  fare  facias ;  for  the  ftatute  27-  £//z.  c.  8:  gives  it  only  in  feven 
fMiat,  fcveial  cafes,  «v*s.  in  fuits  or  zdxons  oi  debt^  detinue^  covenant^  ac- 

Poft!\oo*'464.  ^^'"^'»  aftions  upoo  the  cafe^  eje^linne  finrnty  or  trjcfpafs\  fo  ay^irf 
i.Roii.Ah.9a9!/f'^'^'^  is  "^^  mentioned:  and  it  hath  been  adjudgecf,  that  error 
RolLRep.  164.  lies  not  there  of  a  judgment  in  a  fclufacas  againft  bail,  nor  in  a 
Venr.  38.  writ  de  fcandalis  magnatum.  —But  THE  Court  doubted  whether  this 

^ik.763.        fclre  facias^  being  grounded  upon  a  judgment  iii  an  action  of  debt, 
l^d^KtyinloV.    ^  not  within  the  equity  of  the  ftatute  ;  therefore  they  would  fur- 
i't.'Mo4.'io5.'   dieradvifc. 
C<imb.  39 J.       >,  Bac  Abi.  %\u    Std  vuU  Wfight  <r.  Nutt^  1.  Term  Rq).  38S.    2.  Term  Rep.  46. 

•  Cau  33.  Hitchman  /Ji'^/ag?  Portcn 

Trinity  Term^   S-Car.i.  Roll  ^%y 

!Va"fckIit  pi^  F  RR^R  of  a  judgment  in  the  common  pleas.  The  error  affigned 
iUotion,  ic  is  was.  Whereas  an  aftion  upon  the  cs|fe  was  broMght  in  nature 

fufficicm  for  fJit  of  a  confpiracy  ;  th^t  the  defendant  fab^  ct  malltlose  impofed  upon 
pitinritf  ro  fay  1^^,^  crimen  tolls  fehnla^  and  caufcd  him  to  be' arretted  di^reupon, 
^'hl^Zjlt^  and  bound  over  to  the  al^zes,  and  exhibit<fd  4  bill  of  indiftment 
llhtliZ,  whL  agaii^ft  hiin  for  that  fuppofed  felony,  and  caufcd  him  to  be  indiftcd 
uuc  Hddingjiti/r.  and  detained  in  prifbn  until  he  vrzs  legitlmo  modo  ac^uietatus;  and 
Cro.  jac.  150..  he  doth  not  fay  *^  inde^''  which  was  a  principal  word,  an4  die 
Strange  114.  principal  caufe  of  damages  :  and  it  wa^  faid,  that  in  Stiles  v^  Pricket, 
Jei.^'"'  **•  for  this  point  judgment  was  reverfed :  and  diat  in  this  Term,  for 
Daugi.2T5.  ^his  default  in  the  like  aftion,  betwixt  the  fame  parties,  judgment 
a.  Term  Rep,  was  given,  "  quid  qurrens  nihil  caper et  per  breve  ;"  and  thisjudg^ 
**5'  »3''  njent  here  in  queftion  pzfCedfubjUentk.Sed  adjoumdtur  {a). 

2I-  *  (4|)  U  was  moved  again,  and  adjudged  for  die  pl^intifT.    pott.  3 15, 4x0. 

^^"  34-  Lyfter  againft  Bromley, 

Trinity  Term 9  S,  Car,  i.  RqU  z^^, 
uk^*  iJ  T'h  Ih^RO^  ^^  *  judgment  in  the  common  pleas,  viz.  debt  by  the 
pound^foV'thc*  under-lherifflor  his  fees,  where  he  demanded  12I.  ics.  forcx- 
firft  looJ.  and  CCuting  of  a  capias  adfatlsfaclendum  of 400K 
fgr*«Cr  ^'**'und  "^^^  ^^^^^  affigned  was,  Bccaufe  he  demanded  more  for  his  fees 
abwethe^*^,;  ^^^-^^^  ^^^^  29*  ^'^^*  ^-  4-  (^)  aUoyvs  [b)y  ylz.  whereas  he  ought  to 
aocf  thiB  c%t.cndt  to  the  fheriflfs  of  cities  and  corporations  executing  judgmcnu  oi^t  of  thcJuf€fior  courts ; 
*Jt   he  <innoi  take  a  bond  for  his  fees. 

(4)  This  ftrftutfe  appears  by  tl»c  parliament  (i)  Fiirfuhfcqaenlftatutes  which  cp^ke 
Rolls  to  have  been  pa0Ld  in  the  iSth  year  of  allowance  to  (hcriffs,  kjt  3.  Geo.  x.  c.  r;. 
Itla.     f^iii  1.  Salk.  331.  8.  Geo.    \,    c.  5,       y.  G#o.  3.  c,  4^ 

14.  Gto.  3.  c.  ih, 

lUVC 


309- 


Michaelmas  Term,  8.  Car.  i.     In  B«lll  ^tj 

have  but  iixpencc  for  every  pound  where  the  execution  is  above      Irt-irtt 
lool.  and  twelvepcncc  foreverjr  pound  where  the  execution  is  but       *ir«V' 
lool.  or  under ;  he  taking  5I.  for  the  firft  lOol.  and  50s.  for  every     "•*****•**'• , 
oftlie  other  hundred  pounds,  had  taken  more  thanfixpence  in, the  Jone»,3P7. 
pound  for  the  faid  execution  of  400I. :  and  for  tliis  caufe  the  error  '•Ho'^Ab.73f» 

Bqt  a  precedent  was  (hewn  in  Hilary  Tcrm^   i.  Car*  i*   Roll  72!.  335- 
Jcjfon  V-  IVeftkyy  in  this  court,  where  it  is  adjudged,  that  a  /heriiF  i^tch.5, 17.au 
ought  to  have  for  his  fees  5I.  for  the  firft  lool.  and  50s.  for  every  p^Jj^^  ^ 
other  lOol.  over  and  above  the  iirft  hundred  pounds  ;  othcrwife,  j^j^L  191. 
\i  the  execution  fhould  be  for  120I.  or  160I.  he  fhould  have  lefs  N07, 23.75.9^ 
tlian  for  the  execution  of  lOol.  which  never  was  the  intent  of  the  Moor,85j, 
law ;  for  the  law  gives  allowance  to  the  (her iff  for  executing  pro-  ^'*!^^^* 
ccfs,  wluch  by  conftruftion  fhall  be  moft  favourably  taken,  and  ,^  BUck*R«I^ 
according  to  the  intent  of  the  law-makers,  and  not  that  he  (hall  8*31. 1/03. 
have  lefs  for  the  execution  of  140I.  than  for  the  execution  of  one  S««c.  441. 
hundred  pounds      Another  precedent  was  (hewn  ixi.EaJier  Tertn^  S«  Com.  Dig. 
14.  Jac.  1.  Roll  537.  where  was  the  like  judgment.  1' Wllf 

AlltheCourt,  ahfefite  KiCHAKVsoVf  were  of  this  opinion;  3i€. 
but  we  would  advifc,— The  next  day,  Richardson,  Ctitfjufticey  Doufl.40. 
being  in  court,  it  was  moved  again,  and  the  record  betwixt  ^(^«,  J*  j[*™^*^ 
Jher'tff  fifC^vtvltYy^  t;.  Weftky  was  produced,  wherein  he  declares  in  '  '  '*^'  , 
debt  for  his  fees  lil.  10s.  for  taking  execution  of  a  judgment  of 
400K  And  upon  tl^is  declaration  it  was  detnurred,  and  two  qiief- 
tions  then  made  :  Firft,  Whether  the  (herifF  may  demand  twelve- 
J)cnce  in  thfc  pound  for  the  firft  lOol.  and  fixjyencc  after  for  cveVy 
tool,  or  that  he  ought  to  have  but  (iXpence  in  the  pound  where 
the  fum  exceeds  lOol.  ?  And  it  was  adjudged,  that  he  fhall  have 
twelvepencc   for  every  pound  of  the  iirft  lOol.  and  fixpcnce  for  .  % 

every  other  pound  over  the  lOOl.  Secondly,  Although  it  be  pro- 
vided in  the  29.  Eli%.  c.  4.  that  this  (hall  not  extend  to  (heriffs  of 
cities  or  corporations,  it  wai  held,  that  it  was  only  to  be  intehdfci 
for  the  executing  judgments  in  the  courts  of  the  faid  corpora- 
tions (fl),  and  not  to  the  (heriffB  of  cities  or  corporations,  for  'th6 
Executing  judgments  out  of  fuperior  courts.  Another  grcfcedent 
Vas  (hewn  in  Eajler  Term^  4-  y^c,  i.  Roll^$l.  Proby  v,  Mlchell{h\^ 
in  an  ftf^ion  of  debt  for  fecsj  and  adjudged  accordingly.  Aiid 
whereas  Grimston  cited  a  cafe  in  tlie  common  pleas,  in  Michael^ 
)»<rj  Trrw,  1 7.  Jac.  I .  pf  Symfin  v*  Batht&ft^  where  the  opinion  wa^ 
that  the  (heriff  ought  to  have  but  (ixpence  in  the  pound  where  it  is 
ijibove  lool.  and  th^t  the  judgment  was  there  entered  for  the  fle-, 
fendant — Jones,  Jujiicey  faid,  the  reafon  of  that  judgment  was  not  .    . 

for  the  caufe  now  alledged,  but  for  that  the  IherifF  had  taken  a 
bond  for  his  fees,  and  had  brought  an  aftion  of  debt  upon  that 
bond;  and  the  defendant  had  pleaded  the  23. -Wir».  6.  c.  •  in  avoid- 
;incc  thereof.  The  Court  there  conceived,  although  he  might 
have  fuch  fees  *as  were  allowed  by  the  ftatute,  yet  he  might  not 
take  bond  for  them  ;  for  under  colour  thereof  he  might  lo  have 
double  fees,  &c. — Wherefore  here,  after  argument,  tlie  judgment 
was  affirmed  (f). 

{a)  Fiat  3.  Ceo.  i.e.  1^.  Salk.  331.109. 333.  Skin.  363.  5. Mod.  97. 

(^)  Mo«r,8j5.   I.  Roll    Rep.  404.  and  on«nextinr,i.  Jo9et,iS5.  Parkfr,!;;. 

«    (f)  On  M.//4. /fir* /irJai,  or  #/itp7,  the     Burr.  19^^. 
flicrtff  fliali  have  few  oo  the  w^ole  llefatt.  . 

Drake 
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CA8t}5.     .  Drake  againft  Corderoy. 

Michaelmas  Term,  7.  Car.  I.  Roll  280.  or  28. 
l«  an  aafenfor  TERROR  of  a  judgment  in  the  common  pleas  in  an  aAion  for 
iHcTe  wordf,  MJj  words.  \Vliercas  the  plaintiff  was  conftable  of  D.  and  fworn 
«*^IirT*  Sic  ^^^^^^  ^*^^  jufttces  of  peace  in  the  county  of  fVilts^  at  their  quarter 
wntOion'ofdaN  fcirxoiis,  concerning  an  aFray  made,  by  the  defendant  upon  one 
fns  in  what  Fl/her  j  that  the  defendant,  ad  tunc  ct  ibidem  m  the  faid  court,  in 
cooft  t\\z  oath  the  prefence  of  the  jufticcs,  faid,  *'  He  (innuendo  the  plaintiff)  is 
Iirted*b'*r'of.  "  forfworn/'  without  any  mentioning  of  the  faid  oath.  The  dc- 
iific«ti<m*thai"  ftndant  juftifies,  (hewing  the  oath  which  he  made  in  the  open  fcf- 
the  faife  oath  fions,  aixl  that  it  was  falfe.  Upon  which  juftification  the  plaintiff 
was  ukcii  at  take*  iffue,  which  was  found ;  and  judgment  given  for  the 
femoiit.  plaintiff. 

Ahtc,  209.         ^ 

yoft  385. 566.      The  error  was  afllgned,  that  the  words  are  not  aflionable,  bccaufe 

S.C  loiHt  107  ^^  ^^^'^  "^^  ^^y  ^^  ^'^^  declaration  that  he  was  forfworrt  by  his 
s.  c.  1,  Roil,  oath  taken  in  any  court ;  and  to  fay  generally  that  the  plaintiff  is 
Ah,  41.  forfworny  an  adion  lies  not;  but  to  lay  he  is  perjured^  an  aftion 

$•  Ccito*  lies.  And  here  it  is  notfhewn  tliat  he  was  forlworn  by  reafon  of 
Hob  ^«*'  ^^'  ^^^  ^*^'^  ^^"^  *^  *'^^  feffions ;  wherefore  the  declaration  is  not 

^~'  J^g  ■**•  But  ALL  THE  Court  held,  that  if  there  were  any  doubt,  it  was 
Lutw!  253.  upon  the  declaration,  which  was  uncertain,  becaufe  he  doth  not 
6)2. 1492/  fhew  that  the  words  intended  a  falfe  oath  in  a  court  of  record  ;  yet 
3.  Lev.  393.  when  the  defendant  by  his  plea  confeflcth  he  fpake  thofc  words  by 
korttf.  377.      reafon  of  his  oatli  taken  at  the  feffions,  tliat  clears  thequeftion 

whereof  he   intended  to  fpealc.    Wherefore  the  judgment  was 

affirmed* 

casi  s6.  Bland  againji  Inman. 

Hiiarj^Termt  j.Car.  I.    i^// 5JO. 
A  termor  and    ^RESPASS.     Upon  a  fpecial  verdiA  the  cafe  was,  Thomas  Spenee^ 
bis  wife  00  the    1    poffefled  of  a  leafe  for  a  hundred  years,  by  indenture  betwixt 

^^wm  ^^^  *"^  J^^^  ^^^  ^*^^  ^^*^  ^"^  P**^^'  *"^  Tydale  on  the  other 
*^rtddt^etf»l-  part,  which  is  found  to  be  fealed  and  delivered  only  by  Spenco^  and 
««TrMi0»*tohini  not  by  his  wife,  afligns  all  their  eftate  in  the  leafe  to  Tifdale^  reddendo 


vivor  of  them,  **  faid  rent  be  behind  at  any  of  the  laid  Feafts,  or  forty  days  after, 
if  tbtyjhaiiiive  "  and  not  paid  to  him  or  his  wife,  or  tlie  furvivor  ot  them,  that 
A  tf4tg,  with  a  ic  then  \i  fi^all  be  lawful  to  the  faid  Spencc  and  his  wife,  and  to  the 
frteronnon*  "  fufvivor  of  them,  and  to  their  afligns,  and  to  the  affignsof  the 
payment  of  Che'*'  furvivor  of  them,  to  re-enter  and  have  again.,  as  in  their  for-r 
rent  to  htm,  ©r  i  <*  mcr  cftate."  Ti/da/e  tntCTS^  and  Spence  dies,  and  7ofl»  furvives 
Wi  wife,  or  the  hi«i,  and  for  forty  days  after  the  Annunclgtion  next  following,  die 
ihri'"am  m  or  ^^"^  being  behind  and  not  paid,  the  wife  the  laft  day  demands  it; 
theamgntof't^  *'^<1  <>"c  /Afl//^r,  the  adminiftrator  of  S pence ^  demands  alfo  the  rent 
fttrvivur.^This  which  is  not  paid,  lifdale  afligns  his  eftate  to  the  plaintiff,  and 
rcfervation  fhi»ii  Pp'^alter^  as  adminiftrator  of  Stcnce^  enters  for  non-payment,  an4 
d?"}'""^  X'r/  ^^^  ^^  *^  defendant ;  and  if,  ecc.  This  cafe  was  oftentimes  ar^ 
""^"L  A«A.'«^  5^^  ^^  ^^^  bar,  and  after  at  the  bench. 

•*  JIII4/ wf/r/*.r.d  not  during  **  the  ttrm  }'*  and  if  (he  wife  has  omitted  to  execute  the  dccd«  the  x^^mom  at 
to  har  la  voiJ,  and  vi)l  continue  no  longer  tloo  the  lMi(of  thebuibaikL 

Tm 
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The  first  qjtfesrioK  was,  Whether  this  refcrvation  be  j;oo^  BtAK*? 
to  the  wife,  becaufe  Ihc  had  not  arty  itltereft  to  pafs,  and  never  ^g<»inji. 
fcakd  the  deed  ?—  and,  \(  it  be  ncrt  good  to  the  wife,  becaufe  (he  is  '***ak. 
a  ftranger  to  the  intercft  and  to  the  deed,  Whether  it  be  not  good  ^^^  ^^ 
to  the  huAand,  and  to  his  executors  and  adminiftrators  as  affigns  2.Roij.Ab,4ija; 
in  law,  during  the  time  of  the  wife's  life? — and,  Whether  the  ad-  i.  Jones,  30S- 
miniftrator,  tor  tke  benefit  of  the  wife,  Ihall  not  enter  into  the  '»•  Co.  36. 

land?  Cra.Eli«.«7. 

Grimi^ton,  0»  the  part  of  the  defendant^  urged,  that  the  words  Owen,  9. 
being  •*  reddendo  etfolvendo**  to  the  hu(band  and  wife  durante  toto  I-»tch.  99.  «55* 
terminoy  and  to  the  furvivor  of  them,   it  being  by  indenture,  is  *^^    . 
good,  by  way  of  refervation  to  the  hufband  ;  and  the  ^oxAfolvcndo  *'  ^ ""  •  3 
ftiall  be  conftrued  as  by  way  of  grant  to  the  wife :  for  although  Ihb  5,  co.  1 1 1- 
did  not  £eal,  yet  Ihe  being  named  in  the  deed,  and  the  party  grantee  i.  Venh  t^t* 
fraline  v^d  delivering  it  to  the  hufband  and  wife,  it  fhall  be  con-  }^^' 
ftrued  by  way  of  grant  to  her  ;  and  fhc  may  take  by  the  deed,  being  ^^j[^'  **^* 
named  therein,  although  (he  never  fealed  any  part  thereof. 

Berkley,  Jujlice^  was  of  that  opinion ;  and  cited  ont  ConJIable*  5 
Cafey  that  where  Icflce  for  years  afligncd  his  term,  rendering  rent 
dwranti  /rrm/if« annually  to  him,  that  includes  his  executors  and  ad- 
minifitators,  although  they  be  not  named :  as  in  tlie  cafe  of  Little^ 
ion  {a),  condition  to  pay  a  fum  to  a  feoffee  fuch  a  day,  and  he  dies 
before  the  day,  it  Ihall  oe  paid  to  his  executors,  for  they  reprcfent 
the  teftator. — To  the  fccond,  Berkley  conceived.  If  it  be  not 
good  to  the  wife,  neither  by  way  of  a  refervation,  as  he  agreed  that 
could  not  be,  becaufe  fhe  is  a  ftranger  to  the  eflate  and  to  the  deed ; 
yet  by  way  of  grant,  by  the  words  ''  reddendo  etfolvendo^^  he  con- 
ceived, tiic  deed  might  take  eiFe£t ;  yet  be  held,  that  the  admini- 
Arator  is  affignec,  who  may  enter  for  the  condition  broken,  for  the 
wife's  benefit.     • 

But  Richardson,  Omfjuflkey  Jones,  and  Myself  agreed,  R.6fj. 
that  although  the  reddendo  et  Jolvendo  durante  termino^  if  there  had 
been  no  more  faid,  had  been  a  refcrvation  during  the  term ;  yet  when 
he  doth  not  reft  upon  the  expofition  of  the  law,  but  it  is,  *•  rtn^ 
"dcringto  him  and  his  wife,  and  the  furvivor  of  them,   if  they 
*•  live  lo  long,"  that  is  an  exprcfs  refervation  that  it  fhall  not  be 
during  all  the  term,  but  to  him  and  his  wife  and  the  furvivor  of 
them :  and  the  refervation  to  his  wife  is  void,  becaufe  fhe  is  no 
parly  in  intereft  or  to  the  deed  \  and  **  to  the  furvivor  of  them"  is 
void  alfo  to  give  the  wife  any  advantage  thereby  j  and  therefore  the 
rent  endures  no  longer  than  during  the  life  ot  the  hufband.    Vtde^^^^^ 
10.  Edw.  4.  18.     21.  Hen.  7.  2C.     8.  Co.  70.  b.  in  JVhitlock's  Cafe^  Corilir.^rj.t. 
CoLit.  4J.Z.  &  143.  b.  and  Hilary  Term^  3^.  EKz.    Richmond  v.  8- Co.  7«- 
Butcher^  where  one' lets  referving  rent  to  him  his  executors  and  0**^/***'' 
affigns,  he  having  an  inheritance  in  the  land,  it  was  adjudged  a  xTswtiil'ibj. 
void  refervation  to  the  executor,  the  reverfion  being  in  the  heir,  Cro,  Eli«!«7.' 
yet  the  rent  fhall  not  be  paid  unto  him  becaufe  he  is  not  named; 
and  although  it  were  there  durante  termino^  it  was  not  material, — 
And  Jones  faid,  that  fo  it  was  adjudged  in  Brown  v.  Shurrey  [b)^ 
2,  Car.  I.— Alfo  THEY  ALL  HELD,  that  here  this  word  **/oivendo** 
cannot  enure  by  way  of  grant  to  the  wife,  when  it  is  by  way  of  re- 
iervatioQ  to  the  hufband  ;  for  it  fhall  not  be  conflrued  to  enure  in 

C«)  Sea.  139.  (i)  a.  RolJ.  Ab.  451. 

feveral 


Dyw,  45. 1. 


J0  iiAichaclmas  Term,  8.  Car^  i.    In  B.  R. 

^'*^J       fev^ral  manners,  no  more  than  if  one  bargains,  fells,  dcmifes,  ttid 
iK^iOf*       grants,  it  Ihall  not  enure  l>y  bargain  and  fale  and  dcmife,  but  Ky 
the  one  of  them,  at  the  elcftion  of  the  bargainee  :  and  in  the  re- 
fcrvation  affignee  is  not  mentioned ;  fo  that  it  cannot  give  any  in- 
s.  Co.35.b.      tereft  to  the  adrainiftrator  ^;  a^^»f^  in  law:  and  in  the  provlfo 
i^'Sl  ^^        affignee  is  meiltioned,  but  that  is  to  the  allignces  of  the  furvivor 
B.Mod^aiS.     of  th^nii  fo  tliat  the  ailigliee  in  l^w  of  the  hufband  cannot  claim 
it,  for  he  did  not  furvive,  but  the  wife.     And  the  wife  can  take  no 
advantage  of  the  condition,  becaufe  (he  is  a  ilranger  to  the  eiUte 
and  to  the  deed,  feeing  fhe  did  not  enfeal  the  deed  ;  and  if  the  con-^ 
dition  fhovild  go  to  tlie  wife,  yet  fhe  cannot  enter  fox  the  condi- 
tion, &ut  only  the  admin iftrator  of  the  huiband,  who  hath  not 
any  title  of  entry;  and  the  defendant  claims  by  him.     Wherefore 
it  was  adjudged  for  the  plaintiff. — Upon  this  judgment  a  writ  of 
error  was  forthwith  brought,  returnable  in  the  exchequer  chamberj 
and  the  judgment  was  there  affirmed  in  Aftchaelmas  Term^  in  tbo 
tenth  year  oi  Charles  the  firft. 
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8.  Car.  I.    In  the  King's  Bench. 
^/>  Thomas  Richardfon,  Knt.  Chief  Juftice. 
Sir  William  Jones,  Knt.  ") 

Sir  George  Croke,  Knt.  W'^^'^^ 

Sir  Robert  Berkley,  Knt.  J 

William  Noy,  Efq.  Attorney  General 

Sir  Richard  Sheldon,  Knt.  Solicitor  GeneraU 


Cais  u 


Carlion  againft  Mill. 
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A  CTION  ON  THE  CASE ;  for  that  the  deft  lidint,  being  art  ^^  ^^.^^  ^ 
A\     apparitor  under  the  bifnop  of  Exeter^    malicioufljr,  and  ,^  caft  Jies 
^   -^  without  colour  or  caufe  of  fufpicion   of  incontincncy,  of  againit  the*/- 
his  own  proper  malice  procured  the  plaintiff  ex  ^Jfiao  {a)^   upon  ^'''•'-  of  > 
pretence  of  fame  of  incoiitinency  with  one  Ednha^  whereas  there  J^'^'op  fo»"  «"*- 
was  no  fuch  fame  or  juft  caufe  of  fufpicion,  to  be  cited  to  the  con-  T^^\^\Jt^ 
"fillory  court  oi  Exeter^  and  there  to  be  at  great  charges  and  vexa-  c»cedti}Ui«coa- 
tion,  until  he  was  cleared  by  fentcncc^  which  was  to  \\\%  great  dif-  firtory  court 
credit  and  caufe  of  great  e'xpcnces  and  loflcs.    Upon  not  guilty  ^v»«*5ro«n^- 
pleaded,  it  was  found  for  tlie  plaintiff.  1^^^^?^ 

AsHLK  Y,  Serjeant,  moved  in  arrcft  of  judgment,  that  in  this  cafe  Ante,  aS^^    . 
an  a£tion  lies  not  -,  for  he  did  nothing  but  as  an  informer,  and  by  s  cjonet,  305. 
virtue  of  his  office*  3  «*• 

But  ALL  THE  Court,  abfinh  Rfchardson,  held,  that  the  ac-  J^^,   *   /^^' 
tion  well  lies;  for  it  is    alkdgcd,  that  htfahi  et  tnalitiosi  caufcd  Cro.Jac.  351, 
him  to  be  cited,  upon  pretence  of  fame,  where  there  was  no  offence  js^- 
committed  :  and  avers,  that  there  was  not  any  fuch  fame,  fo  as  lie  ^^^'^^^/'  ^'** 
did  it  maliciouQy,  and  of  his  own  head,  and  caufed  him  to  be  un-  ,"s^'  J^  ^5,. 
juftly  vexed,  which  was  to  raife  gain  to  himfelf :  whereupon  tliey  i.Lct.ga.i^a.' 
conceived,  he  being  found  guilty  for  it,  the  adion  well  litfs;  and  Skfn.  131. 
therefore  rule  was  given  to  enter  judgment  for  the  plaintiff,  utilefs  «•  Com.  Di|* 
other  caufe  was  fliewn.— And  upon  a  fecond  motion,  Riciiard-  '^^ 
SON,  Chief  Ju/tiidf  boing  prcfent,   judgment  was  given  for  the  KVtm.lI' 
plaintiff.  x.Bac  Ab/cS* 

Dougl.629.     I .  Term  Rf^.  493^    4.  TermR^p.i^^. 
(«)  See  13.  Car.  2.  4,  it. 

Hopeftill  Tyndal's  Cafe.  c^"  »• 

Afitf,  Page  264.. 

TOOTE,  That  the  firft  day  of  this  TtrmHopeJilll  Tyndal^zi  ar^  Afrr/,v«r,froTi 

^^   taigncd  at  the  bar  for  ougcrcry,  fuppofed  to  be  committed  at  l^^^^'jove^^r** 

tTube^  being  one  of  the  Cinque  PortSj  he  being  indifted  there,  and  indiamem^of 

the  record  removed  hither  by  certiorari  direfted  to  **  The  Mayor  fdony  frrm  one 

"  and  Jurats"  of  the  faid  vill,  and  not  to  •*  The  Lord  Warden  of  ©^  «»>«  ^'«f« 

«  the  Ciftque  Ports.*'  f.'^'iL.""'^  i!* 

'  dirtAcd  to  the. 

»«y«r  auJjAt'attf  and  not  to  the  h>d  wardtn.     See  ante,  25a.  264*    1.  Hawk.  P.  C.  400.  3.  Term 

R:p.  658. 

The  prifoner  challenged  ohc  of  the  jurors,  being  the  foretnaO)  A  challenge  not 
twho  was  fworn,  and  marked  fwotn  by  the  clerk,  before  the  chal-  l'""^^  '*"  *^^ 
lenge  wa«  heard  by  thtf  Court ;  and  tliereforc  without  the  aflent  of  the  ^^'Z^Yt^'!''' 
cunQt  be  admitted  without  the  confent  of  the  attorney  genera).    See  Pofi.  347. 

attorney 
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# 

TiLBKN't     attorney  general,  then  prefent,  tlicy  would  not  alter  the  record  ;  and 
Ca»».        becaufe  he  would  not  afleilt  to  alter  the  record,  the  challenge  was 
difallowed. 
And  afterwards,  upon  evidence  at  the  bar,  divers  witneflcs  were 
im)  Bfi.Ann.  produced  by  tlie  defendant,  which  were  heard  without  oath  (a), 
C.9.  wttnefles*  but  fomc  of  them  witneiling  matter  which  the  attorney  general 
jto  behalf  of  a     conceived  would  make  for  die-  king,  were  upon  the  dehre  of  the 
'^'^bTf  ^^     ^^^^  attorney  fworn,  and  after  ordered  upon  their  faid  oath  to  de- 
!irBoiftTTI^.    liver  their  knowledge. 
%•  Hawk.    ch.  46.  f.  29.  and  the  cafes  there  cited.    4.  BL  Com.  353. 

^.  If  a  prU  Theprifoner  was  afterward  accjuitted  :  but  becaufe  the  evidence 
luner  acquitted  f  if  it  had  been  believed  by  the  jury)  was  very  ftrong  againft  the 
boowT^  IS*^  prifoner,  Richardson,  Ch'tefJufUie^  and  Jones  appointed,  that 
loodMarioar.  ^^  prifoner  (hould  be  bound  to  his  good  behaviour ;  whereupon, 
*  againft  the  opinion  of  Mys£LF  and  Justice  B£RKL£Y,  he  was 
J^'?;^;  f°  bound. 
a.  Hawk.  P.  C.  6i3«  ^^l;. 

cas«  3.  Rofe  agdtnjl  Bartletr. 

trinity  Terntt  y.Car.  t.     Roil  ^gf. 
If  an  admSfli.     T^JECTMENT  on  the  demifc  of  John  Rofe  and  Elizatftbhismk 
iB^Uiehai^nd  of  forty  acres  of  land  and  two  acres  of  meadow,  in  Burfthem^ 

graDt «« 4^/ hie    for  three  years.     Upon  not  guilty,  a  fpecial  verdift  was  found, 
•«  goods  and     that  Philip  Scudamore  was  feiied  in  fee  of  the  land  in  the  deciara- 
«diattda/*afid  tion,  44.  Elix.  and  by  indenture  demifed  it,  by  the  name  of  four 
•*PJ*^**  •"  *Jj*  clofcs    of  pafture   in  Burnhanty   for  a  hundred  years  to  Richard 
t>^  a  hwfc  ul  ^^y»^ '  ^^^  ^hat  Richard  Batyne  twtcred  and  was  pofleffed :  and 
The  name  of       being  fo  poilefled,  and  feifed  in  fee  of  other  lands  and  tenements 
letfin  of  the      in  Burnham^  afterwards,  viz.    12.  Afril^   3.  Car.  i.  made  his  will 
goods,  which     in  writing,  which  is  found  in  hstc  verba :  **  I  will,  that  my  wife 
a'Se'tSi  rf  **  ^ii^^^f>  fliall  have  Bumhams  and  tlic  lands  thereunto  bclong- 
theimcSueithe  **  5°g»  being  three  half  acres  in  Lentfield:  and  my  will  is,  if  flie  do 
(oodiof  thein-  ^*  marry,  my  fon  Nicholai  {hall  have  Burnhams^  and  three  half 
tefUtewUipafa  ««  acres  lying  in  Lentfieid.     Item,  1  will,  my   fon  Bartholomrx 
by  this  granu     «i  {^^[i  i^^ve  for  his  maintenance  out  of  the  lands  five  pounds  yearly 
sufumt.        ^  ^  i^^g  ^  ^^  kcepeth  hcrfelf  unmarried.    Item,  I  will  and  b^- 
ai.  Em.  7. 19.    «c  queath  to  my  faid  wife  Elizabeth  all  the  reft  of  my  lands  lying 
a.RoU.Ab.5g,  ,,  j^^  ^j^^  pariflics  of  J?ttrwi»<fm  and  Hiuhman  during  the  time  of  her 
•*  life,  and  afterwards  to  tny  fon  Bartbolomfw.    Also,  1  make  my 
**  wifcmyfuU  and  whole  executrix  of  allmy  cattle,  corn,  and  move- 
^*  able  goods,  except  fuch  as  1  have  appointed  to  be  fold  for  pay- 
•*  mcnt  of  legacie$,"^©«/  per  le  volunty  bfc. — They  find  that  Richard 
Batyne  died,  and  the  faid  Elizabeth  proved  the  will  in  the  prerogative 
court,  quodque  admini/t ratio  omnium  honor um  jurium  ac  crcditorum  dic- 
tum RiCHARDUM  Batyne  et  ejus  tiftamcutum  qu^itcrrunque  concern 
nent.  by  tlie  judge  of  tlie  prerogative  court  was  committed  to  the 
faid  Elizabeth  :  diat  fhe  afterward  took  to  hufband  the  defendant, 
whereby  they  were  pofleflcd  of  the  faid  leafe ;  and  that  the  faid  BartUtt 
ailigned  that  leafe  to  Richard  Hammoni  upon  the  condition  for  the 
payment  ofthirty  pounds  at  a  day  certain,  who,  feilingofthepaymcnt 
thereof,  re-afligncd  afterwards  that  leafe  to  the  defendant :  tliat  the 
faid  £//zfl^r/A  died ;  andafterwards  the  faid  5tfr/itf/owrw  died ;  and  that 
Elizabeth  thewifeofB47r/*^/©rftt' obtained  letters  QfadminiftrationA 

bwi 
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knh  RtCRARDt.  BatynR  fion  odminlftraL  bv  Elizattih  the  wife  of       Rott 
RicharJ  Bsipte,  Who  took  JoArt  iR^to  hulband,  and  they  let  to    g^'^'f^^ 
the  plaintiff,  and  the  defendant  oiified  him ;  and  if,  &c. 

This  Cafe  was  argued  by  CaltHko?  for  the  plaintiff  and  by  If  •  maii  Jutb. 
Qt%U\^  fir  the  Jcfindant.  I^'ulISl'f^'^ 

The  First  Question  was»  Whether  this  Icafc  for  years  be  yttn,  tue  isaib 
dcvifed  to  Elizabeth  for  life,  remainder  to  Bartholomew  .^— And  all  ^»f*  «ioc  p«ft  by 
THB  Justices,  jii^ii/^  Richari^son,  refolved,  tliat  if  a  man  hath  *  ,*jP^y*u,j<jg 
lands  in  fee  and  lands  for  years,  and  devifeth  all  his  lands  and  tene-  •»  ^^  t^^^. 
mentS)  the  fee-iimple  lands  pafs  only,  and  not  the  leale  for  years ;  <«  mcncfti**  fsi 
Gind  if  a  man  hath  a  leafe  for  years  and  no  fee-fimple,  and  devifeth  ^'^^  if  hekatb 
dl  his  lands  and  tenements,  die  leafe  for  years  pa&th>  for  other-  ^^  ^^ 

wife  the  will  Ihould  be  merely  void*  *•  y*™*  *5<>- 

*'  ikPeereWmt* 

ill.    tk Peere Wmt. 4^ 7.     3.Pe«roWliis.  16.    i.Aik.450.    Chf. Tcm|i»Tan>.  179;    T6nnIc|>.C.B« 
i6.    See  9U0  I.  BrownU  Rq).  Ch.  79.    Vezey,S7l#    Cowp.  43*  if9«  657.    i.  Ttnn  Rep.  io|. 

Secondly,  They  all  agreed,  that  if  one  devifeth  his  land  which  An  «)recut«r 
he  hath  by  leafe  to  his  executor  for  life,  the  remainder  over,  tliat  ™^^^  ^^«  ^J^* 
there  ooght  to  be  a  fpccial  affent  thereto  by  the  executor,  as  to  a  ^  J^  |J 
legacy,  otherwife  it  is  not  executed  ;  and  there  was  not  here  any  ,  i«rm'to  hini 
fpecial  aflciit.  for  life  with  a 

rtnudndtr  ««er«     t*  C».  94.  b»    Cowp.  293. 

Thirdly,  JonEs,  Juflice^  and  Myself,  were  of  opinion,  that  Devifl?  of  Undt 
it  appears  heit  that  he  had  other  lands  in  fee  which  he  devifed  to  ^«^»^«  *»•  ««« 
his  wife  duranu  vidttitate,  and  other  lands  which  he  devifed  to  her  ^*^*'jl*^*f!* 
for  hfc,  the  remainder  over ;  and  then  that  dcvife  may  not  extend  h#4-octe'j»i*<s 
to  that  leafe.    But  Berkley,  Jujiiccj  to  the  contrary;  becaufe  it  rhan  theic^fe. 
may  be,  that  land  devifed  as  long  as  (he  is  unmarried,  is  the  fole  h^tlditidieitet 
land  which  he  had  in  fee*  and  the  other  land  devifed  abfolutclv  is  '***^V 
die  leafe  for  years.    But  it  was  thereto  anfwered,  that  the  deviic  is  **  y^  ^*^ 
to  her  for  life  of  the  lands  in  Burnham  and  Hitcham^  and  clearly  ^,  Bi.Rtp.*75» 
no  part  of  the  leafe-hnd  extends  into  Hitcham ;  fo  as  it  is  dear  it  1  joj. 
extends  not  to  Icafe-lands,  but  to  freehold  lands.  Cowp.  306. 

t.T€r.lUp.  idj. 

Fourthly,  Richard  Batyn^  making  his  wife  his  fole  and  whole  AteftMormiv 
executrix  of  all  his  cattle,  com}  and  moveable  gQods»  and  not  •ppoimftpirttf 
mentioning  what  fhall  be  done  concerning  the  refidue  of  Us  «rw««w»o# 
eftate,  Whcrficr  the  wife  be  abfolutc  executrix  quoad  all  his  eftate*  ^^  ^***  ^ 
or  only  particular  executrix  tf«W  his  cattle,  corn,  and  moveable  19  Sliwirj/.l 
goods,  and  not  maad  his  leafes  and  his  debts  ? — Atid  as  touduAg  py«r, ). 
that  point  we  all  agreed,  that  one  may  make  feveral  executors,  the  ^o*  ^x-  t^f* 
one  i^uoad  things  real,  the  other  qu^ad  tilings  pcrfonal,  and  may  di-  ^••*^»  •*• 
tide  their  authority,  ycr  ^«*tf// creditors  they  arc  all.  executors  and  *•^^^^• 
as  oue  executor,  aiui  may  be  ftied  as  one  executor.  19.  Hen.  8.  a  *if ♦ 
fi  8.     Dyer^foL  ^     3a.  Hen.  8.  Br.  "  Exec^'  155.      But  JoNls,     ' 
JuJiUe^  and  Myself,  conceived,  as  tlii^  Cafe  is,  that  fhe  is  fol^ 
and  abfolute  executrix  for  the  whole  eftate,  as  well  Icafcs  as  debts 
and  other  things ;  for  when  he  faith,  that  flie  (hall  be  his  fole  and 
whole  executrix  of  his  cattle,  com,  and  moveable  goods,  it  \t  but 
aneaumecatitm  of  the  particulars,  md  no  etclulion  of  any,  eipc« 
cially  when  he  doth  not  make  aay  other  executor  for  the  refidue  2 
tnd  catalla  in  Latin  extends  to  all  things.   And  it  may  be  intended 
that  fo  was  his  intent,  wheo  he  made  not  a^y  ouier  eMCot^r. 
CI.0.  jAc*  U  Jut 


^t^  Hilary  Tenxi,  8.  Car.  i.    InB-R; 

Rotv        But  BfiRKLiv,  Ju/tictj  conceived,  that  fhe*  is .«  fpedsd  exiKctt^ 

4^ai«4        ^HM^  the  things  enumerated,  and  no  general  execut«x; 

If  adminiftra.  '^"^  FiFTH  QUESTION  was,  Admitting  that  fhc  is  no  abfolufc 
Hon  be  grantwl  cxecutrix  as  to  all  the  efiate»  but  as  to  the  particulars  I'peciall^ 
«<  %wmlmmhoM'  named,  and  (he  proving  the  will,  and  it  being  found  that  admini- 
*' rum  *t  ertdi-  ftration  was  committed  to  her  ''^  omnium  honor um  jur turn  ac  credi" 
•^tttrum ctmcer.  f'i  tonm  dUlum  RlCH  ARDUM  B ATYNE  et  ejus^teftamaitum  qualiter- 
«  itti»,  6ftf/*  it  ^u^']^'  concerned.  Whether  that  be  a  general  adminiitration 
will  be  a  gene*  committed,  or  only  an  adminiftration  of  the  goods  whereof  flic  was 
rai  adminiftra.  made  executrix  ? — Bkrkley,  Jujiicry  held,  tliat  it  is  but  afpecialad- 
**°"»^***^"8h  miniftration,  becaufc  it  \%^  honor um  jurium  et  creditorum  pradiff, 
TicJlarewe^*^"  **  ^^^H.  Batyne  et pradi^f.  tejlament.  concernentJ^  and  that  cou- 
meniioned  in  P^^d  to  the  teftament,  fo  that  it  extends  no  further  than  the  will, 
the  wiU.  But  Jones  and  Myself  were  of  opinion,  that  it  was  a  general  ad- 

Cro.  Jac.  394.    miniftration  committed  ;  for  jurium  W  creditorum  are  general  words, 
1.  Sid.  100.       and  flie  word  *•  et  "  fhould  be  expounded  as  *•  ««/,"  and  it  cannot 
1.  Saik.  36.      be  tied  only  to  the  teftament ;  for  there  arc  not  any  words  of  debts, 
J.  Com.  Dig.    ^j^g  ^^  credit wunC^  imports,  and  they  are  as  general  words  as  ^re  ufual 
Doiigl.541.       i"  general  letters  of  adminiftration.     Wherefore,  upon  all  the 
matter,  Jones,  Juftice^  and  My3Elf,  were  of  opinion  againft  the 
plaintiff,  that  he  (hould  be  barred.  But  Berkxey,  Jufticwy  e  contra:, 
per  ^od  adjourmtufm 

Caii  4.  r  Sir  Thomas  Fynch  agabift  Lambc# 

Miehaeimoj  Term,  5.  Car.  I.     RoUz^^* 

Tpwnmffump^  T7RROR  of  a  judgment  in  tlie  common  pleas  in  an  affumpjit; 
ft  infra fixan.  ^^  fuppofittg  that  the  defendant,  16.  Jac.  i.  slI  Bury  in  SuffoU^ 
^»f,«a  a  pwv    promikd  to  pay,  &c. 

gool.  at  A.  After  verdia  and  judgment  upon  non  ajfumpfit  pleaded,  and  found 

•  repncition      for.the  plaintiflT,  the  defendant  brings  error,  and  upon  dimimttm 

thacthiB  plainiMT  alledgcd  the  original  was  certified  to  be  in  Hilary  Term^  4.  Car,  \. 

J^ed'^n^oriri^l  ^P°"  which  the  plaintiff  in  tjie  writ  of  error  pleads  the  ftatute  pf 

on  whtchihe  '   21. Jac,  i.  of  Limitations  \  and  that  this  a£tion,  being  upon  a  pro- 

defrodant  wai    mife  in  i6.  Jac^  i\  and  not  brought  within  fix  years  after  the 

outiawed,  that  promifc,  nor  witliin  tlirec  years  after  tlie  ftatute,  is  not  main- 

'*^'^?'!;!I     tainablc. 
.  -WM  declared 

▼Old,  and  that  ..  The  defendant  pleads,  that  he  2,  Car,  i.  which  was  within  three 
withio  a  year  years  of  the  ftatiite,  brodght  a  writ  Original  of  ojfumpfit  fuppofed 
^hT**?"**'*  to  be  made  in  Kent  againft  the  defendant,  now  plaintiff  in  the  writ 
Jor'sooi^inT  of  crtot,  whtrfein  he  was  outlawed;  but  in  ^,Car.  i.  the  outlawry 
ditfeiem'county,  tfi  the  common  plea's  was'  declared  void  and  he  difcharged  ;  and 
ts  good,  n«5s  that  within  a  year'^iafter  he  brought  this  aftion,  and  fuppofcth  ifcc 
withftaoding  promifc'to  be  rhade  at  Bury  to  his  damages  of  fix  hundred  pounds, 
K  it^be^awred  »»*  ^^at  in  the  former  aftion  Xhcaj/umfjit  was  alkdged  to  be  made 
for  the  fame  '^til Kent  to  his  damV^e  of  ^five  hundred  pounds ;  and  he  avers  that 
caufc.  ,;  it  was  oYiq/ind'thc  fame  promife  and  caql'e  of  aftion. 

Ante,  160.280^  .  Upon  this  plea  the  plaintiff  in  the  writ  of  error  demurred. 

Jonet,  312.  ,'      '^  -    |-    .-.        r-         . 

Co.  Lit.  aSa..-^  ..TwisJ^EN-lhewed  the  caufe  tobc,  for  that  this  new  aSion  varies 
Stil«,44i.       4U  (Ijc  cctanxy' h&mA^qffiimpJit  and  in  the  damages  alledged,  and 
1 .  Ltv  *i^^'  *^^^  cannof  btf  intended  one  and  the  fame  caufc  of  adion,  nor  to  be 
3.  Lev.  24V  .  a  nfpw'ftai*b(%ujrt  for  the  fame  matter. 
Canh. 1 34.2^4^'  Ta.  M«rt.  140,     i.  Sid.  53.    t.Com.  Di^.  155.     3.  Bac.  Abf,  509.  $\i. 

Alio 


Hlkry  Term,  8.  CaN  k    In  B.  R.  ^9i^ 

Alfo  /conceived,  that  forafmuch  as  thi«  outlawry .  was  not  re-.  Six  Thomai 
Vcrfcd  by  error,  but  avoided  by  plea,  the  firft  original  is  not  dc-     ^^^'^^^i 
termined,  but  he  might  have  proceeded  thereupon  ;  and  then  to      tAunt. 
begin  a  new  original,  and^n  another  county^  is  not  according  to 
the  21.  Jac,  u  c.  i6.  nor  within  the  intent  of  the  ftatutc.  Silk.  ^%^ 

But  Richardson,  Jones,  and  Berkliy,  held,  that  tliis  va-  uiTtym/w. 
tiance  of  the  couhty  and  tiam^ges  is  not  material  to  the  adion^  1441. 
being  traniitory,  and  averred  to  be  for  on^  and  the  lame  caufe;  i.  wiif.  167. 
and  although  the  outlawry  is  not  reverfcd  by  a  writ  of  error,  but  3«  Term  Rep. 
avowed  by  plea,  it  is'  all  one  within  the  intent  of  the  ftatute>  for   ^' 
the  ftatutc  is  not  where  the  outlawry  is  rcverfed  by  error,  but  where 
the  outlawry  is  rcverfed,  fo  it  is  by  any  means.    Therefore,  upoa 
dieir  three  opinions,  a  rule  was  given/  that  judgment  fhould  be 
affirmed. 

Eyres  agaifi/i  Taunton.  CAitfi 

Trinity  Ttrm^  J.  Car.  I.  Roll  ^go* 

CCIRK  FACIAS,  In  thanceryy  upon  a  reeognizancc  of  two  hun*-  Af««fii«poa 

*^  dred  pounds  by  one  CawUy^  who  was  returned  deadi  where-  ^^\/**^. 

nfM  A  itcond  fcire  facias  iffued  acainft  the  heir  of  Cau>ley,  and  ^^^.^ 

againft  the  tenants  of  the  landi  and  tenements  of  Cowley  which  he  ^^^  i.  \^^  n 

had  tempore  recognitionis  vel  pojiea ;  whereupon  the  fherifF  returned  ic  fay  nothins 

the  defendant  Ytf»»/^«  terrE'TENAitt  of  fuch  lands,  and  omitted  m  to  th«  A«»r«. 

to  returii  anything  concerning  the  heir.    Upon  this  thedcfendant  ^"^  J^jjJ  ** " 

pleads,  that  the  laid  Cawley  had  nothing  in  t^e  faid  lands  at  the  J^^rance^ 

iime  of  the  faid  recognizance,  or  ever  after:  and  upon  tliis  they  pon.  313, 

were  at  ilTue  in  chancery,  and  it  was.fcnt  hi^lier  to  be  tried  ;  and  Jones,  319. 

it  was  tried,  and  found  for  the  plaintiff,  that  Cavaley  was  fcifed,  ^"J:^"";  JS^' 
j^^  *  i.Roil*ADr; 

:  461. 

After  verdia  for  the  plaintiff,  Mallet,  for  the  defendant!  \l^^)  '^' 
moved  in  arrcft  of  judgment,  becaufe  nothing  was  returned  con-  j.*Bac.  Abr, 
cerning  the  heir,  vi%.  that  there  was  not  any  heir,  or  that  the  heir  los. 
had  nothing;  therefore"  no  judgment  ihall  be  given ;  for  it  is  a 
non-return  of  the  iheriff,  and  not  a  mif-return ;  and  it  is  not  aided 
by  the  32.  Htn.  8.  c.  30.  or  18.  Ellz.  c,  14..  or  21.  Jae.  i.  c.  13. 
or  any  of  the  ftatutes  of  Jeofails.    The  reafon  he  alledged  that  no 
judgment  ought  to  be  given,  was,  bocaufc  the  terre-tenant ^  without 
the  heir,  was  not  to  be  charged,  and  therefore  the  heir  ought  to 
be  fummoned ;  and  until  the  heir  be  fummoned,  or  that  it  be  re- 
turned that  there  is  not  any  heir  to  be  fummoned,  or  that  the  herr 
hath  not  any  lands  to  be  cnarged,  the  terre-tenant  ought  not  to  bo 
charged  ;  for  the  heir  might  have  a  releafe  to  plead,  or  other  mat- 
ter to  bar  the  execution,  and  his  land  is  rather  to  be  charged  than 
'til^bnil  of  the  terre-tenant^  for  the  heir  (hall  not  liAve  contribution  3.  Co.  s%.  i. 
againft  the  terre-tenant  as  the  terre-tenant  (hall  have.    Alfo,  if  the  *.  lnit>3v€- 
heir  be  within  age,  the  parol Jhall  demur ^  and  the  terre-tenant  fhall 
have  advantage  thereof;  and  therefore,  there  being  nothing  re- 
turned concerning  him,  he  moved,  that  no  judgment  ought  to  be 
given. 

Richardson,  Chief  Juftice^  Jones,  and  Berkley,  7«,^/Vf;, 
held,  that  the  return  was  not  good,  becaufe  the  plaintiff  names 
and  fcts  forth  that  there  is  an  heir,  and  there  is  bo  return  quoad 

U  a  tht 


2^6 


Hilary  Term,  f .  Car.  u    In  ff.  It, 


£y«ci 


Ta  UN  ruH. 


the  hcif,  fo  at  to  him  it  is  (juafibrivc  albufh^  <nd  no  return,  sm^b 
h4t  aided  by  an^  ftatutes. 

But  /was  of  a  contrary  opinion,  \nrvak  the  defendsnt  hath 

omitted^  to  take  advantage  thereof;  for  having  pleaded^  and  the 

iiTue  being  found  againft  him,  he  Ihall  not  now  take  advai>mge  for 

not  returniiig  the  heir  to  be  fummoned,  fof*  it  may  be  that  there  is 

hot  any  heir,  or  that  the  heir  hath  no  land,  or  may  not  be  found. 

ViJt  17.  Edw.  a.  **  Ex&cttt,*^  139.   *.     18.  Edw.  a.  ibid.  14a* 

tlxat  the  terre^unant  in  a  fcire  facias  fhall  not  be  warned  until  it  be 

Cro.  EIi2. 196.  returned  tiiat  there  be  not  any  heir,  or  that  tho  heir  is  warned  and 

comes  not  in.     f^idi  3,  tien.  4.  10.  a  fcire  facias  baredi  et  Urrt* 

tenenti.    The  fheritf  returns  fuch  a  terre-tenant  vfTLtncd^  andfpeaka 

nothing  of  the  heir,  yet  the  terre-tenant  was  inforced  to  anfwer. 

WS  Th«  prin-  ^^^  after,  ad  informandam  Curiam  whether  there  was  an  heir,  it  was 

cipal  cafe  wai "  ordered,  that  a  ncvr  fcire  facias  ibould  be  awarded  («)• 

notW  ^p6h  ao  Hilary  Term,  and  jiMlpiieht  given  for  cfke  plMntiff»  Polt.  312. 

Onjodgfiient  The  Case  of  Bowyer  v.  Rlvett  (i)  wa?  Cited  by  JusTios 
■^*«»**1F2*  Jones>  ihAt  Jrt  ^ fcire fdclai  af^inft  tiitf  heir  and  tetre-UimHt  hk 
aa^hiiratfd   ^^  ehitged  ohly  8M  terre-tetktHt ;  and  by  pleading  '*  riens  fH^  dt^ 


••ri^f9rdt*  ^^  feent^*  and  fburtd  againft  bim,  the  execution  was  of  tbt 
^^fumh  cit.  moiety  of  his  land,  and  not  of  all  (r),  as  the  heir  IhotiM  ha;r# 
cifrioA  ten  te  e  en  charged  Upon  a  falfe  plea. 

of  the  lantf«  Poft.  313,— l^f.  f6s«  Jenes,^7.  Poph,x53.  3,  Bui.  317.  Cartfu  9^  ^7^9 
34^*    P  C^m.  t^iS*  i^7»    Aitibler,  t^.  17.     {k)Hilary Tirmi  3.  Caf.  i.    Bettd.  r6x.    Jouar,  fj. 


(()  By  ft9.Car.  t.  c.  3.  a  truft  Ui  fee 
Itmple,  and  in  eflatt  ^ar  mutre  vit  witrcfi 
Hornet  to  an  fie$r  at  f)>«ciai  Mcupant,  fliatl 
be  aflttt  in  hts  bands,  but  be  Aiall  not  ba 
chargeable,  in  confeqnence,  to  pay  out  of 
fiU  ^A  aAaia.    Ktsi  %y  j.  iifd  4.  WlIU 


9t  Mary,  c.  14.  if  a  d^aMant  fOeads  «*H«^ 

«*^iir  dsfctHt'*  tbt  dny  tit  Writ  ^kmt  fted, 

tbc  plaititilF  may  reply  ^*  ^m  Ifc^  Ha 
««  •rilinal^*  and  thf  jufy  (hall  enquira  «f 
the  lands,  Arc.  ^ 


JJBtf^lr 
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Spurftow  againfi  Prince.  Ca»«  •• 

A  CTION  on  the  cafe,  Jby  an  executor  againft  the  flicrifF;  for  A«  executor  or 
•^^  that  the  tcftator  upon  recovery  had  2i  fieri  facias,  and  the  de-  ^^mi^^.^^^^ 
fcndant  made  execution  and  levied  the  debt,  and  at  the  return  of  |JJ,*J^^  ^*"l^ 
the  writ  did  not  rtturn  it  j  and  afterwards  the  tcftator  died  ;  where-  cafe  aRainft  a 
upon  the  plaintiff,  for  that  tort  in  vita  teftatoris^  and  for  the  lofs  iheriirfor  not^ 
which  came  to  hira,  brought  this  aftion.  Upon  not  cuilty  pleaded,  ««o">«n8  «/'" 
it  was  found  for  the  plaintiC  ♦  -^r~«r««; 

Gl\  nn  moved  in  arreft  of  judgment,  that  thit  aftion  if  not  ^*<*- 
maintainable  by  an  executor,  becaufe  it  is  a  pnfonal  wrong  done  to  L«tch.  167. 
the  teftator,  for  which  the  executor  hath  no  remedy  ;  for  he  hath  i .Kca1.Ab.911, 
Bot  a»y  remedy  by  the  courfe  of  the  common  law  for  fuch  per-  J*>""^  «73* 
fonal  wrongs ;  and  it  is  not  maintainable  by  the  equity  of  the  2^,^^^*  ^ 
4.  EJw.  3.  c  .de  lottis  teftatoris  affortatis :  and  for  that  purpofe  he  saik.  J  2.  * 
cited  a  cafe  in  this  court  of  Levajton  v.  Dijkins  {a)^  which  Jokes,  Ld.  Raym.4a. 

^^ufiice^  faid  he  well  remembered,  where  an  a£tion  on  the  cafe  was  4-  ^^*  403- 
rought  by  an  executor  againft  a  flieriff  for  fuffcring  an  efcape  on  S^'^^^'f" 
nnefne  procefs,  in  the  time  and  at  thcfuit  of  the  teftator;  and  be-  «tion/'(B.ra.) 
caufe  it  was  a  ^rf^nal  wrong  to  the  teftator,  the  a£tion  lay  not  for  t.Bac!Ab.'445. 
the  executor  {b).    But  note,  no  judgment  was  given  there,  for  Cowp.  4*3. 
the  Court  was  divided  thei^in.-^  The  Court  thereupon  would 
advife  until  tlie  next  Term. 

(«)  3.  Car.  I.  (^)  Sec  Hambly  «.  Trctt,  Cowp.  371. 

LuttrcU  agalnji  Lea.  Ca«7. 

T\EBT  in  the  common  pleas,  upon  a  judgment  in  this  court.  P"  "*i'.?ii 
-^  The  defendant  pleaded  '^  nul  tlel  record  ;'  and  upon  that  the  ^/{^„  ,^||2J7 
plaintiff  there  obtained  a  certiorari  out  of  the  chancery  to  fend  the  ©f  ^^  in  c.  B. 
record  thither,  which  by  mittimus  might.be  fent  into  the  common  onajndgmeac 
pleas.    And  it  was  much  doubted  wliethcr  fuch  certiorari  were  al-  »n8.  R.  the  re- 
lowable,  becaufe  that  records  in  the  king's  bench  fhall  not  be  rt-  ^^'  '^J*' 
moved  out  of  that  court  into  any  other  court,  for  that  the  pleas  ^aii.  ^  **^* 
here  arc  coram  rege.    And  divers  precedents  were  (hewn,  that  fuch 
records  were  by  mittimus  out  of  the  chancery  fent  into  the  com-  tlRoiUAb  to4, 
pion  pleas,  viz.  in  HilaryTerm^  21.  EU%.  Roll  1374.  in  debt  upon  Dyer, w.b,  187, 
a  judgment  in  this  court,  upon  ^^  nul ticl record^*  plezdcdhy  mittimus  i-Uv.  123. 
out  of  tlie chancery,  it  was  fent  into  the  common  pleas,  and  judg-  «•  ^^'  3»9» 
mcnt  for  the  plaintiff.     In  Michaelmas  Termy  23.  (s  24.  Eliz.  Roll  f  cii^  Die. 
2013.  Leese  v.  Scargill  was  fuch  a  precedent.      In  Hilary  Term,  \'y^      ' 
1 1.  /-Uf.  I.  Roll  3455.  Palmer  v.  Steward,  debt  upon  a  bond  to  the  1.  Aik.  jiy* 
ihenff  for  appearance,  he  pleads,  comparuit  ad  dum  ;  die  plaintiff  «•  Saund.  97. 
denies  it,  and,  by  mittimus  out  of  the  chancery,  it  was  brought  into  99-         .  ^ 
the  common  plea$,and  judgment  there  was  given.     In  Hilary  Term f**^     ^      '    * 
I  t*yac.  I.  Roll  17 15.  Fylipps  v.  Mannings,  fuch  plea  and  judgment, 
«nd  divers  other  precedents  were  ihewn ;  wherefore  it  feemeth  that 
fuch  courie  is  well  allowable.    Sed  adjournatur^ 


Vi  Eafet 


Eafter  Term,  ^ 

^.-Car.  !•  In  the  King's  Bench.  • 
Sir  Thomas  Richardlbn,  Knt.  Chief  Jujiice. 
iS/r  William  Jones,  ^i^/i  T 

Sir  George  Croke,  Knt.  Vj^fiices^.      . .       .  . 

5/r  Robert  Berkley,  Kut.         ^     J 

William  Noy,  Efq.  [Attorney  GeneraL 

Sir  JRichard  Sheldon,  Knt.  Solicitor  General.  ,^ 


Symms  agawft  Lady  Smith.  Cah  i, 

Niiary  Term,  6.  Car.  i    RcU  1066. 

COVENANT  ;  for  that  the  defendant  had  covenanted  that  A  covenant  to 
ihe  would  make  a  lawful  furrender  of  fuch  copyhold  land,  ^^^^"^^  *  co- 
upon rcafonable  roqueft,  and  that  fhc  would  permit  the  ^/''^J?  ."^ 
plaintiff  to  enjoy  the  faid  lands,  and  to  receive  the  rents  quietly,  J]XI«n  by '^- 
without  interruption.  And  the  plaintiff  (hews,  that  ihe  was  a  copy-  foCog  to  exe. 
iioldcr  of  fuch  lands,  and  allcdge^  the  cuflom,  that  Ihc  might  fur-  ««« ■  '<'^"'  •/ 
render  by  letter  of  attorney  into  the  hand^  of  two  tenants  out  of'^'V'i^^^^^ 
court:  and  ihews,  that  he  caufed  a  letter  of  attorney  to  be  made  Anu^  i-T  * 
for  the  faid  Lady  Smith  to  fcal,  to  give  authority  to  fuch  two  per-  ' 

fons  named  therein  to  furrender  at  the  next  court,  and  tendcied  it  ^^n'^Vk 
to  her  to  feal  ;  and  ftie  would  notfeal  it,  nor  furrender  at  the  next  ^1.^467.  '' 
court,  holden  fuch  a  day,  and  that  (he  received  the  rents  of  the  Jon^,  31V 
faid  lands  for  fuch  a  tjme,  and  fo  brake  her  covenant  by  not  fur*  Sryki,  107. 
Tendering  upon  that  requcfl.  i.Mod.  6s, 

The  defendant  pleads,  that  the  plaintiff  tendered  to  her  a  letter  2.  com.  Dig. 
of  attorney  to  feal ;  and  becaufe  (he  did  not  know  what  was  therein  495* 
contained,  Ihe  required  reafonable  time  to  be  advifed  by  her  comi-  *•  "^^^  ^"^^ 
fci  thereupon  :  and  the  |>laint!fF  rcfufcd  to  give  her  any  time  to  ^  *  ^ 
advifed  thereon  ;  for  which  caufe  fhc  did  not  feal  it. 

The  plaintiff,  upon  this  plea,  demurs.     And  being  argued  at  the 
bar  by  BAALL,/or  the  fla^ntlffy  and  by  Be  are, /or  tht  defendant^ 
.    TheCpurt  refolvcd,  Fi^sjj  That  the  breach  is  not  well  af- 
fignipd  ^  f<)r..lhe.  is,  by -lic^.  covenant  to  make  furrender  upon  requeft, 
but  IS  not  bound  to  make  a  letter  of  attorney  to  make  a  furrender  »    • 
fp  the  breach  is  liot  alHgned  according  to  the  covenant. 
'  SECONDLY,  It  was  moved,  that  forafmuch  as  ihe  is  to  make  a  Thenisnodif. 
furrender  upon  reafonable,  requcfl,  admitting  that  fhc  ought  to  fore^^b**'*** 
ipake  a  letter  of  attorney,  he  Hiould  have  rcafonable  time  to  Dead- -J?  *^  ^^* 
vifcd  after  rcquefl;  for  fliere  is  difference  wherQlhe  is  to  make  it  J^J^STujioa 
upon  requefb :  for  there  (he  ought  to  hav^donc  it  prefently  upon  rfofm^k^r^ 
the  requcfl,  and  fhall  have  no  time  to  advife  with  counfel ;  but  lf¥* 
where  fhc  is  to  do  it  upon  reafonable  requeft,  flie  fhajl  have  con-  i.Ro!hAli.44t. 
vcnicnttime  to  advife  thereof.— But  All  the  CoXjrt  held;^  that  *'^*  S**** 
there  was  hot  any  difference,  where  it  is  to  be  done  Upon  r^ucAt 
or  upon  rcafonable  requeft..  '     . 

•   »^  U  4  Thirdly, 


JW  Eaflcr  Terax^  9.  C«.  !•    Ift  B.  R. 

A  fiq««ft  to  Thirox^,  It  was  xpovcd«  that  it  is  a  breach  of  the  eovenm^ 
make  a  power  becaufc  fliic  did  not  fotjejider  at  the  neKt  couft ;  and  that  li  requcft 
^TmSler^Unot  ^^  ™^^  aicttcr  of  attorney  to  furrender,  jaiplic«  a  rcqueft  tpmake 
•  r«qW  to  ^  furrcndcr,— ^^rf  iTwi  aHocmur:  for  it  oQght  to  be  an  expitfs  re* 
maite  a  toren-  queil  to  make  a  fdrrendcr,  and  not  aaitopbcd one.  Wherefore  it 
^«  was  ruled^  that  judgment  flionld  be  ^tered  for  the  defendant,  un- 

j.Rdl.Ab.467.  Icff,  &c. 

cas»  %.      Lancaftcr  iigainjl  Kcylcigh  jnd  5tcymfon  and  Stcymfon 

his  Bail. 
s^.  If  bail  nmar  A  CT!ON  ON  TfiE  CASE.  The  phmfiff  ixwmtt  agamft 
kavc  a  wni  of  xl  X^yUtgh  one  hundred  and  thirty  fpuiids  damages  in  the  king's 
»w*io//iL*'  bcrich,  to  which  aAion  the  laid  Si^mfon  and  Sieymfm  were  bail  2 
/<(i4i  by  27.  and  the  judgment  being  ajgainft  the  principal,  «nd  after  (upon  a 
Mim.  6.5.1  hnt  fcire  fcfcias)  againft  the  hau,  error  vas  btoo^t  by  the  principal 
mhtyroay,the  ^^id  the  hail  in  one  wxit  of  «rror,  returnable  in  the  exeheq«er 
£»HSu»t  Jjfn-  rf^n^J^r,  fuppofin^  the  error  to  be  **  in  reJditiwejudkH^t  in  adjih^ 
for  the  iiidg-  '  "  dicoXtoni  executims  ad  damnum  iffarum^*  isfc^ 
mentB  againft  SiR  JoHv  BAV:ic« hereupon  niovod, that  tbieieedrditught  not  be 
Ah^^I^W  ^'Wioved  upon  this  writ  of  eircor ;  fox  the  bail  smty  fi«t  have,  a  writ 
Po^^V.  464!  pf  ©rf<>r  in  the  exchequer  cfaaiKibi^r  by  the  ftaUrte  of  %T,  EUz.^.'S. 
j75.'  '  '  which  gives  thie  writ  onlv  in  the  &ven  cafes  meatioiied  tbcreio^ 
and  in  no  other ;  for  it  oeing  a  ijew  law  which  gr^cs  authority 
Codb.  440,  0„iy  iQ  ^^  cottrt«  may  not  &  extended  larger  than  the  ftat^ce 
J-J;-^3^$-  limits- 

Cro.  jac  |7T«  SECONDLY,  Though  the  bail  may  have  a  wnt  ^f -error,  jrtt  onf 
3'4»  irrit  of  error  Reth  not  jointly  for  the  principal  and  the  bail}  Dccauft 

Yflit*  f  r  *"*  fcveral  judgments  pvcn  againft  them :  and  the  damaget 

1.  RoU.  »^     againft  the  onp  is  not  againft  the  other ;  wherefore  they  WMy  not 
ft.  Saund.  116.  join  in  a  writ  of  «rror  no  more  than  tenant  foi(  lifip  «^9.he  mr^t 
1.  war.  414,     verfion^  or  tl^  tenant  and  vouchee  may  join. 
?.  sl!k.  ie?'.        '^^^  *^"^  Court  was  of  this  opinion. 

Andrtvfs,  287.  5.  Com.  Dig.  2^.  291.    1.  Bac«  Abr.  217,  a  iS.    ft«1(ac.  Abr.  %i%; 

Ca»^  3.     .  Pruett  4igahffi  Draike  and  his  Wife* 

MaJterTerm,  8.  Car.%.    RtiUzjl. 

Dower  doei  not  "TJ^RROR  of  a  jtrf^cnt  in  the  t»>mmon  picas  in  wwnt.  The 
(ici»r  a  com.  *-v  pj-^Qf  affigticd  WHS.  Bccaufe  the  writ  and  declaration  taade  it- 
ir  ***  *2a    "^^^^  ^ dovvcr  in  a  messuage,  160  arr^i  itrrtty  60  frati^  «oo^ 

<•  ^«/hi«^'fhal]  The  tenant  pleads,  »f  ungues  ^fit  quodjcbuatj  bfr. ;  and  finoslfor 
m  be  intended  the  dpinandant,  and  dama^  a^fibd,  ^nd  jwigQiint* 

but  atonwnon'  Whereas,  of  vomrmm  in  grofs  wiihut  nnmktr^  a  wife  is  -not  ^erws 
^fftndmntfnaf^  able ;  and  the  xjamages  Hieing  entirely  gxt^n^  and  ju<^{ment  sc^ 
pwfttmmh  of  pordingly.  it  was  therefore  moved  by  C  ALTWttjp  to  be  error. 
U^^'dtAwr  *  ^XfLht^/gnhf  deffnJdnt  \t^  the  writ  of  error,  agreed,  that  of 
J?iihou«dap»iur.-^?««<'«  '{f  C'?/*  w/V*^ttf  ffami(^r  a  wiife  is  not  dow^e  :  but  he  cori- 
.^  '    tcivcfd,  itlhall  xiot  be  her*;  intended  to  be  common  in  rrofs^  bnt 

|;c\>^R^iV^*'Tathcr4/lj><»f^/^«  or  txppwuntirtt.'  And  although  it  wa^  laijl,  ifk 
Abr,47$-     I.*  R^  197.    Co.  Lit.  30.  b,  32.  a.  note  (6^«    Godb.  in 

wcrt 


JEafljerTerm,  9«Car.  i.  Txi  B:  R.  INt 

tv^ereeomnoB  affptndant  or  cpfunfnwii^  i%.  Rced  not  bp  4[en»n4cd,     IV^tfiv 
but  is  indiidcd  in  tl^e  land,  «i«  fertinuuitst  »iid  th^t  it  is  now  ^/f       ^^^^SLi^ 
fetitum^  yet  that  is  no  caiife  of  abatccaeut  oi  the  writ  j  for  if  fee    *^^*,^ 
had  pkaded  in  abstexnent  for  thax  caaa&,  it  ihould  not  prejufliae   . 
the  defeodantv  for  ihe  migiit  hut  abr idigcd  her  plaint ;  and  lifter 
judgment  it  i$  ao  caiufc  to  reverie  it.    Aiwl  precedents ^wiprc  <hcwn 
io  the  common  pkas  in  Eafur  T^rnif  4.  Car.  t .  i^^i/ 1066.  Ffdham 
v^  Wlckbam^  arhene  in  4owcr  the  demand  iiras  in  the  faine  caannor 
of  lands  and  common  ;  and  upon  pleading,  demurrer  being  fast 
Dart,  and  a  verdift  for  part,  judgment  was  for  the  defendant. 

And  now  being  debated,  all  the  Court  yir/a//m  delhrerei 
their  opinion,  that  as  the  cafe  is,  the  common  inay  be  intended 
appendant  or  appurtenant^  whereof  dower  is  demandable ;  and  it 
ihall  not  be  ijoteoded  to  be  common  in  grjifs  witbmt  number^  wheneof 
kf^meM  not  dowabk  ;  and  the  rathpr>  being  after  verdift,  whiclj 
Tinds,  that  lie  was  feifcd  nustddowe)\  tsfc.  And  by  intendjncnt  it 
appe^ed  upon  the  evidence,  that  it  was  fuch  a  commou  as  went 
with  the  land  whereof  flie  was  dowable :  and  if  it  had  been  common 
in  grofs  v;i^0Mt  twor^A*,  tite  }udge  before  wixotm  tlie.  trial  pafled 
would  have  dire£ted  it  to  be  found  againft  the  defendant ;  and 
therefore  (it  being  alfo  in  cafe  of  dower,  and  to  affirm  a  judgment) 
the  moil  ^vourablcconftrudioh  fhall  be  made :  and  although  the  .    ^ 

words  are,  "  et  de  ccmmunia  paftwra^  fffr/'  yet  ijt  fhall  not  be  in-  powerwill«^ 
tended  divided  coitimbn,  but  rather  an  enumeration  of  the  things  ^*®  ^^  *  "■•• 
4.emanded:  atid  tlie  other  judgment  bciiog  in  the  fanje  manner  ^*    ^>^ 
upon  a  demurrer,  tlxey  all  agreed,  tliat  it  was  no  error  i  and  thoro^  ^wflB^*'*^' 
foic  the  Judgment  was  a&ttted. 

Baldwin  againfi  Wine.  ^*m^ 

«  HiUry  Tttm,  8.  C^r.  I.     Roll  1%U 

t^JECTME^NT  on  a  Icafe  of  tidies  in  Rmighun,  made  br  Charits  ^:;**!f  "^ 
•"  Baldwin^  as  appertaining  to  fuch  a  chapel.     The  cjcftmeat  j^jSrtiiba, 
fuppofed  in  taking  of  fo  many  loads  of  tithes  of  wheat  and  barlc]jr, 
bemg  ievered  from  the  nine  ps^rts.    Upon  not  guilty  pleaded,  it  ^fj^^  ^JT 
was  found  for  the  plaintiff.  "  Cp.  l&?1  59, 


cjeaed  of  or  from  a  thing  in  poiTenion,  wiicrcof  an  habere  facias  Ld.Ra^.  t%^ 
^ojeffiimem  may  be,  but  not  of  tithes  only.  7*9* 

The  CouJiT  would  advife.     But  it  being  afterwards  jnoved  3*atoek.^c^«. 
Igaio,  it  was  adjudged  for  the  plaintiff  ^(a).  m^. 

I.  Com.  Dig.  »87.    3. Com.  Di^.  113.  Doi^.  305. 
X$)  Sce^7*  Hen.  8.  <;•  %X*    %%•  Hjm«  8,  c.  7.    %>U  3.  £<iw.  6. «.  1  j. 

Baxnaby  againfi  Rigalt.     .  cm  5.    . 

MickaehiAs^erjn,  8.  Car*  x*    JRpii  ^6^. 

pilROR  of  a  judgment  in  the  conmioo  pleas  in  an  adion  ofthe  The  aeceptmt 
•"  cafe  upon  an  affiiimpjit\  and  jdecUres  upon  the  cuftem  of  mer-  <>5*  Wiiof  «c. 
phants,  whereby  if  one  for  wares  delivered  to  him  or  his  faftor  5  rtTrjfa^lS 
fpakc  a  bill  of  exchange,  direfted  to  a  merchant,  and  the  merchant  m'crcham^  « 
prpmiib  to  pay  if  1  and  the  Coun  will  intend  the  parties  to  be  within  the  cuAott* 


3»  Ea{ter  Term,  9.  Can  r. .  In  B-  R* 

m«KWAir  to  whom  it  is  dircScd. accept  thereof,  and  after  leftifc  to  par,  airf 

^gmtifi  ^j^J5  J5  frotefted  before  a  public  notary  (^),  that  then  he  who  iJeli- 

*     j"*'''^*  Ycrcd  the  bill  is  bound  to  pay  it;  and  allcdgcs  in  fed,  that  the  iaid 

».  Roll.  Ab»  6.  ^^Z^^  delivered  in  France  luch  wines  of  the  value  of  200L  to  'John 

Cfb.  Jac.  306.  &tili^  factor  of  the  faid  Barnaby^  and  he  thereupon  delivered  a  bill 

Carth.  3. 510.  of  exchange  for  the  faid  money  to  J,  N.  who  accepted  thereof^ 

S"l'  '??'  *^^  '^*^  "^^  P*^^  ** '  whereupon  he  brought  his  adion.     The  dc- 

Safk/Ac,**  fcndant  pleaded  w«  tf^wg/a ;  and  found  againfl;  him,  and  jndg* 

2.  Mod.  926.  snent  for  the  plainti^ 

5.  Nfecl.  3«7«^ 

vo.  Mod.  197.  And  error  was  afligned»  Becaufe  the  aAion  is  grounded  upon 
M-  Ray.  175.  the  cuftom  of  merchants,  and  doth  not  fhcw  that  the  plaintiff  was 
^••'f  •  57»*      a  merchant  at  the  time  of  the  delivery  of  the  bill  of  exchange. 

But  bccaufe  he  was  named  to  be  a  merchant  in  the  declaration^ 
jind  the  bill  is  i'oi  merchandize  fold,  th£  Qdurt  would  not  inten^ 
but  that  he  was  a  merchant  2tt  that  time*  &c«    Wherefore  the  jnd^- 
j/ociit  was  affirmed. 


(#}  Stt  9.4k.  10.  ¥rill»3.  Q,  17.  tnd  3.  ft4«  Aan^c  9^ 


Cjuft6w  Elunden  againji  Baugh^ 

HiJaty  Term,  7.  Qar.  i.    RoU  iic^. 

jti  h^v$fiA<9i  TERROR  of  a  judgment  in  the  common  pleas.  Ba»gb  brou^t 
•fancftatein  ■t-'an  ejeftment  of  lands  in  BlecbingUy  of  the  demrfe  of  Charles 
ftc, permits  hit  £^^i  of  Nott'mgbam  againft  Blunden,  Upon  not  gnilty  pleaded^  a 
•he.^id»^"m  fpecialvcrdiawas  found,  that 30. £//2.  Charles  Lord  Howard, 
•eeopy  them  at  Lord  Admiral^  being  ieifed  of  tne  faid  land  in  tail,  by  indenture 
»tetuMit  at wiU(  covenanted,  in  con(ideratk>n  of  marriage  betwixt  Sir  fVUham 
•**^**^«^  Howard  his  eMcft  fon  and  heir  and  Elixaheth  daugjitcr  and  heir  pf 
SIteby  Wal!  £drrf  5/.  John,  to  luffcr  a  recovery  of  thofc  lands  to  the  ufe  of  the 
fare  for  twenty-'  ^"^  ff^tliiam  and  Eikzabethy  and  thie  heirs  males  of  the  body  of  the 
mt  yeara,  ren-  faid  fFilliam^  with  divers  remainders  over :  tliat  the  marriage  took 
>fcriag  rent;  the  cffeft,  and  tlie  faid  fVilliam  entcr^  by  the  afient  of  his  father  and 
^^"^JJJ^'JI*  occupied  at  his  will ;  and  in  4- 7«-  h  *>y  indenture  demifed  that 
^dtenSfe  to^h«  ^^^^  ^^  Thomas  Humphry s  and  y«A«  lAmphrys  for  twenty-one  years* 
nSjpifmoxm  rendering  115I.  rent:  they  enter,  and  were  poiTefiTed  prout  kx  tof- 
m£fti/m,  tuiat :  and  being  fo  poflcucd,  the  faid  Charhs^rHEU  Earlof  Na- 
'%.C.  Jonespti5.  ^^"Z^^^y  ^^^  ^h^  ^^i'd  ff^illiam^  THEN  Lord  Effingham^  by  indenture 
Laieh.  53.  •  covenanted  with  Sir  Robert  Dormer  and  Others  (for  that  the  faid 
>.RoU.Ah.66i.  indenture  of  39.  £/fz.  was  not  executed  for  the  performance  of  the 
^J')*  i^'  \  aflurances  and  ufes  comprifed  therein)  to  levy  a  fine  of  thofe  landt 
•71.  a!  noir(»^'  to  the  ufc  of  the  faid  WllUam  Lord  Effingham  and  Elizabeth^  for  a 
313.  a.  jointure  for  the  faid  Elizabeth^  arid  to  the  heirs  males  of  the  body 

5»  Com.  Dig,  of  the  faid  U^iUiamy  the  remainder  over  as  in  tlic  indenture,  &c.; 
478*  -  which  fine  was  levied  accordingly,  and  to  the  ufcs  in  the  faid  in- 

Powd'onOmt.  denture  mentioned  :  that  in  9.  Jac.  1.  the  faid  B^iUiam  Lord  Ef^ 
\o.  fingham,  dfed  without  iiluc  male  of  his  body;  and  JobifHumphhs 

1- Burr.  60. 79.  died  :  ai)d  in  14.  Jac  i.  Themes  Humphrys  feeing  fciicd.orf>oileflc<^ 
•III.' 
5.  Borr.  t93o.    Co\.vp.  693.  7^1. 

prout 


1^ 


iSaftcr  Term,  9.  Can  i.   in  B.  R,  3<»1 

^r«f  /^JK"  poftalatj  by  Indenture  inrolled  within  fix  months^,  in  con-     Brtrv^« 
fidcratiori  of  a  competent  fum  of  money,  bargained  and  fold  the       »r*»^ 
Midlands  to  Charles  Lord  Effin^hamy  foh  and  h6ir  apparent  to  the      »^*** 
carKanrd  his  hcir^.     Charles  Earl  of  Nottm^ham  dies  ;  Charles^  now 
^arl  ofTJottingham^  being  his  Ibii  and^hfcir,  entered.     Blunden^  the 
defendant,  by  the  command  of  the  faid  Elizabeth  entered  and 
Ai^iined  it  as  her  jointure.    Arid  Charles^,  now  Earl  0/ Nottingham^ 
fen  and  heir  of  the  laid  Charles  Earl  of  Nottingham  the  Lord  Ad- 
ipiral,  entered,  and  made  aleafe  fof  three  years  to  the  plaintiff,  who 
c'kitered  ;  and  the  defendant,  as  fervailt  of  the  Taid  £ll%abeth^  arid 
J>y  her  command,  ousted  him.     And  if  futer  Jtotam  materiam  tht 
^urt  fhould* adjudge  for  the  plaintiff,  they  found  for  the  plaintiff; 
if  oiherwife,  for  the  defendants  and  they  found  the  i^M^Hzabetk 
to  be  yet  alive.  '  - 

After  arguments  at  the  bar  m  the  common  pleas  ancf  at  the  •  - 
bench,  it  was^  by  the  opinion  of  Rich  ard'son,  Ch'ufjuftice^  Hut- 
ToK,  and  Vernon,  adjudged  for  the  plaintiff,  againft  the  opinion  , 
if  Harvey,  y«/?/V/,  who  argued  ftrongly  for  the  defendant.  An3 
hereupon  a  writ  of  error  was  brought,  aiid  the  error  afligned  only  in 
the  matter  of  law.  And  it  was  divers  times  very  w^ell  argued  at 
ihe  bar  by  Littleton,  Recorder  of  London^  and  Serjeant 
Brampston,  for  the  defendant  in  theVrit  of  error,  and  by  Cax- 
THRop  and  Serjeant  Yizvuz^^  for  the  plaintiff  \  and  afterward 
by  all  the  Jufticcs  of  the  king's  htnch  ferlatlm* 

And  JoN^s,  B|R|CLEV,  and  Myself  held,  that  the  judgment 
vas  erroneous.    The  main  queftion  was,  Whether  by  any  of  thcfe 
fi£ls  there  was  ^  dUfelfin  committed  to  Charles  Earl  0/  Nottlnaham 
tiplens  volensi  and  if  there  be  a  dljpijin^  who  Ihould  be  the  dtffelfor    •  •  '  ' 
and  tenantto  the  freehold?  And  tothefirft,  Jones, Berkley, and  !>!«*#**••• 
Myself  held,  that  the  law  will  not  impute  nor  conftrue  it  to  be  ^*  *^*  ^^'^ 
a  diffeljin  unlefs  at  the  eleftion  oi  Charles  Earl  of  Nottingham^  when  t?  Bi.  Rep.  677. 
^  none  of  the  parties  intended  it  to  be  a  dilfeifin,  nor  to  oust  him  3!  wuf.  $vi^  ' 
of  the  pofleflion :  for,  as  Co.  Lit.  I5^.b.  defines,  "  a  difelfin  is  when  Cowp.  30}. 
*<  one  enters,  intending  to  ufurp  the  polTeflion,  and  to  oust  an- 
f  •  other  of  his  freehold  ;"  and  therefore  quarendum  eftfi  judice^  quo 
ftnimo  hocfecerit^  why  he  entered  and  intr%ided ;  and  it  is  at  the 
cleAion  oJFhim  to  wnom  the  wrong  Is  done,  if  he  will  allow  him 
to  beadifleifor,  orhimfelf  put  ofpofleflion  :  and  therefore  if  one  Lit.  fta.$SI. 
jreccivc  my  rent,  it  is  at  my  eleftion  if  I  will  charge  him  with  a 
dilRifin,  by  bringing  an  affile  or  other  aftion,  or  have  an  account. 
And  if  an  infant  niake  a  leafe  for  years  rendering  rent,  and  the  Fo/tsofi. 
leflce  enter^  it  1^  at  the  eleftion  of  the  inftnt  to  charge  him  in  af* 
iife,  or  to  bring  debt  for  the  rent,  or  to  accept  the  rent  at  his  full 
3ge,  as  7.  Edw.4.  6.  and  other  boojcs  be.    So  it  is  if  one  entcrs^ 
daimiiig  as  guardian  in  foccage^  or  by  nurture^  where  he  is  not,  it 
Js  at  the  eledibn  of  the  infant  lo  bring  an  affife,  or  to  charge  him 
as  guardian,  thereby  admitting  him  to  be  in  without  wrong;  as 
49*  ^dw.  3.  10.    40.  Edw.  3.  «  Acconipty'  35.  faf  33.  Hen.  6.  2.  and  Co,  Lie.  5$.«.' 
^ny  other  books  be.    And  tenant  at  will  is  at  the  will  of  both 
parties  \  and  the  will  Ihall  not  be  determined  by  every  aA.    Vide 
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Bi.«f«M^     %Z^  Hen.  8.  69.  Kebuofi  ac  J&n.  7*  65.    Sa  whcce  a  &ine  IcAce  Jt 

^«*^       viJJ  takes  hufhiind,  x)r  ^  jS»n/  m^kes  a  lea(c  at  yrill,  and  ts^kcs  bwf* 

B^noii.      bandi  although  tht/tme  bath  put  her  will  in  ber.bufbaad,  Met  it 

5.  Co.  K>.i.     i^all  not  he  (aid.a  detemiination  without  the dediou  of  the  U^ 

^%^  S5-  »»•  or  huflwnd  to  the  contrary,  38.  Hen,  8.    Z)jr<y,  fn*   Lefec  ftir- 

'"      *^*      lenders,  and  yrt  occupies,  he  i$  no  dii&ifor,  but  at  the  pk^fpce  of 

the  kSoTy  1 1,  /tffl  6.  where  a  roan  makes  a  feoffraent  and  continual 

in  foBkffvoTX :  and  the  cotrimon  cafe  where  a  coipyboldcr  inakes^. 

kate  foe  years,  not  warranted  by  the  cuftom^  yet  it  is  up^iflci^  ;. 

and  the  ^w  accounts  it  a  good  lca(c  betwixt  leflTor  and  IcSjsc  9iv^ 

all«ftj:angers :  and  to  that  purpofe  was  cixed  Hiia$y,   iS-  Jec.  ^. 

J^-  7^6.  5/r/«/  V.  Firrall^  Ejbctxone  Fi^j^JE  bcDught^pon  iucb« 

leafe;  and  npoo  fpecial  verdid  adjudge^  for  the  p^iitiiT,  tl^  i(t 

w  jy  is  a  good  leafe  agamft  all  but  the  lord.    And  they  all  nlicd  ^Qfpf$ 

«.  RoiT.^ep.     another  judraient  in  the  point,  betwixt  Powjley  v.  Slackmim  («},' 

i4r.i4i.ftS4^  where  one  v^rr. bairns  and -iellslandy  by  indeolure  iorpUc«k  t6 

Bridg.  1:1.       B^trantj  Upon  condition  that  upon  p^^^nenjt  .of.A^qe  hnod^d^ 

''^y^Ab  8^^  pounds  at  the  end  of  three  years  it  feouldf  be  void ;  and^bat  jn^jip 

^-  J«ie«,  3x2^  interim  the  baigainee  fliauld  not  njeddle  with  the  profits  .Qf  tb^ 

t.An.  iff.    land,  the  bargainor  occupies  and  makes  a  leafe  for  Jive  yeari,  in^- 

ixa.  at  the  day  doth  not  pay  tl>e  money ;  tjve  bargainee  doth  not  cntrir» 

but  (thc'bar^nor  occupying  it)  he  devifed  that  land :  imd  it  w 

adjudged  a  ^od  dcvife  ;  but  if  he  b^d  been  iift^ittd^  ihtdtvjfy 

fb<l,  ^fo.        bad  been  void.    Ai\d  here  it  (hall  not  be  intended  th^tthe,  (ojn  vd« 

^  tended  to  difleife  his  ^ther,  bat  that  the  Jeafe«was  mads  by  the  zf^ 

fcnt  of  tlie  father  :  alfo  the  party  to  whom  the  leale  is  made  doth 

^ot  claim  any  freehold,  but  to  bav^e^e  leafe  pnly^  and  to  payliis 

rent,  and  pays  the  rent  accord  in|;ly  ;  fo  there  was  no  intent  in  an^ 

HtU  sStf        of  the  parties  to  make  a  difleifin^  then  the  law  4hall  not  conftrne  it 

to  be  a  diiTeiiin  partibus  invitis.    And  hereby  it  follows,  that  tj^e 

freehold  rcrpains  in  The  Ea»'l  ef  NeiiiHgh^m  until  the  fine  levied  by 

him  and  his  fon ;  and  fo  the  ufcs  .well  raifed^  and  the  jointure  w^ 

aflfured* 

Secowdlv,  Admitting  there  were  a  diflTeifin  committed  by  theft 
ads,  the  queftion  is,  Who  is  difleifor  and  tenant  of  the  freehold  f 
J.  554,  —And  Jokes,  Berkley,  and  Myself  held^  that  WU}iam  JLorji 

Crk  Jac.  660.  Effingbam^Vfho  made  the  leafe,  is  the  difleifor  and  tenant ;  for  whm 
Ciro.KH2.S30.  tenant  atwUItA.es  upon  him  to  make  a  ie4i/e  for  yfarj^  which  is^ 
greater  eftate  than  be  may.  make,  that  aft  is  adi'fl&ifip;  and  by 
this  leafc  for  years  made,  and  the  Jcflec^s  entering  and  naying  th4 
rent  unto  him,  and  he  accepting  thereof,  he  is  in  as  Idlee,  and  ijbe 
leflbjr  is  the  difleifor,  and  hath  the  revcrfion  «xpeftaat  ttpon  thii 
leafe ;  and  this  leafe  betwixt  them  is  an  intercft  derived  out  of  the 
inheritance  gained  by  this  diflcifin :  for  if  a  feflec  for  yegrs  make  4 
feoffment,  adthongh  it  be  a  diflcrfin  to  tlic  Ictibr,  ^ct  it  is  ^  good 
feoffment  ber^'irt  them  defaifoy  though  .not  dejwrt^  and  the  feofife 
is  in  the  fer\  as  ^.,Edw>  2i  JBrev.  403.  19.  £Ai;.a.  ^rtv.  77OW 
15.  Hen.  3.  Brev.  '878.  F.  JV.  J?,  ^or^  8.  Hen,  7.  b.firffu^fix  temp. 
£dw.  I.  CotmtcrpUe  de  A^av'*^*  i;t6.  fs^  Co.  Lit,  367.  a.  Andwat- 
ramy  mav  be  annexed  to  fuoh  an  eftate^  upon  which  be  may  vouch; 
as  50.  £.<w.  J.  T?.  Ai^  if  fuch  leflcc  for  years,  or  at  will,  in^kcs 
%  ^t[i  in  tail,  -or  a  lea^e  for  life,  that  creat<fe  a  good  ieafe  or  a  good 

WCro.J.ic.63> 
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ftt  in  tail  aifeongft  themfetves  and  alj  others,  befidcs  the  firll  lef-     BtvHi»tji 
lor;  and  as  to  hiih  fhcy  ire  both  diflcifon,  as  it  appears  by  the       «r-^^ 
books  14-  £dw.  4.6,     18.  Edw.  3.  Ifue,  36.     7.  j?<^«(;.  3.  -Z^^/;.      *^««** 
14,  iff</«t?.  3.  Ft^ffnknti  et  Fayts^  67.     So  it  is  where  a  Icflce  at  will 
inalics  a  teafe  for  Yt«#s,  efpecialiy  by  indenture,  it  is  a  good  leafe 
between  them,  and  debt  lies  fof  the  rent ;  and  the  Icffec^fhall  not 
aroid  it  bat  by  afrt  ^u/ter  by  the  firft  leflbr»  as  2i^  Hen.  7. 26.  is.-*^ 
Atii  Jones  cited  Sp6trk  v.  Spark  {a),  where  leflee  at  will  made  a  («)  Cro,  Blis^ 
bsife  fot  years,  artd  he,  being  oufted  by  a  ftranger,  brought  ^  ^76. 
*i<anientand  fecoVcr<fd  -,  and  betwixt  Streat  and  f^trrally  uffupra.  ^^'T 
Attd  fo  it  Was  fefoived  in  this  court,  TStEiiii.  that  an  ejeifionefirma        '  *^ 
lies  lipon  a  leafe  made  by  a  copyholder  not  warranted  by  the  cuf- 
C^magainft  any  ftranger ;  and  the  Yoar^-Book  of  12.  Edw.  4.  13.  is 
ikxtSAj  to  the  point :  fo  here,  wbtfn  leflee  for  years  enierir  accord- 
ing to  the  ieafe  and  pays  his  rent,  the  freehold  betwixt  them  ihail 
be  in  fViUiMfn  Lvrd  Effingham^  w1k>  made  the  Ieafe,  and  not  in 
iiumphrys^  who  is  only  le(&e;  and  then  the  fine  levied  by  Th€  Earl 
•fNgitinghatn  and  his  fon  conveys  well  the  freehold,  and  the  ufes  ,  < 

are  well  Failed  u^on  this  fine,  and/the  jointure  well  fettled;  and  3.  ConulXCt 
then  during  her  life  The  Earl  of  Nottingham  bath  no  title  to  xiaiie  a  ^5^ 
Uafe :  wherefore  the  judgment  OBght  to  be  rever&d ;  and  fo  mwAi 
ibe  rather  &s  the  great  mifcbief  which  wouldenfue,  if  oi^  who  hath 
a  tenant  at  will,  who  naakes  a  Ieafe  for  a  fmall  tiiaef  and  the  firft 
leflbr,  not  knowing  thereof,  levies  a  fine  for  a  jointure  for  his  wife, 
•r to  perform  his  will,  otto  other  ufes,  be.  if  he  ihould  be  adjudged 
diiieifed,  an<l  as  a  diiKtiee  to  levy  a  fine  which  fhould  tend  to  the  Pod.  484. 
benefit  of  the  lefiee  for  years,  and  beadjudged  a  diffibifor  againft  his  '*  ^""*  "*- 
intent  or  knowledge,  as  in  this  cale  i&  pretended,  many  Hiould  lofe  "^ 
their  inheritances*    In  many  manors  are  divers  tenants  at  witj, 
where  the  father  is  tenant  at  will,  and  after  him  the  fon  enters  and 
OGcupies  at  the  will  of  the  lord,  and  is  fb  reputed,  and  the  lord  al- 
lows them,  and  never  accounted  them  as  diAeifors  ;  if  fuch  tenants 
at  will  make  under-lcafes  for  a  year,  or  for  half  a  year,  if  the  lords 
ofthofe  minoff  levy  fines  of  thofe  manot^,  and  this  Ihould  tend  to 
the  benefit  of  the  under-leflees,  who  (hould  be  reputed  to  be  dif- 
ieifors  without  the  intent  of  any  of  tbr  parties,  many  lotda  Ihould 
hereby  be  difirtherited :  whereupon  they  concluded,  that  Humpifys 
the  IdSee  was  n^itlier  difleifor  nor  tenant,  but  only  fViUmm  L^rd 
Efft^hmmy  and  he  i^  the  difleifor  and  tenant;  and  the  fine  levied 
hf  Ciarks'Edrl  9/ N<^ttinghmm^  and  f/^Utiam  Letd Effingbtm  hisfin^ 
Is  a  good  fine,  and  the  utes  well  faifed,  Wbeteby  RUzuktth  die.  wife 
of  the  faid  fViUiam  Lord  EJfingham  hath  good  title,  and  the  defM- 
dant  under  her.    Wherefore  tfie  judgment  ought  to  be  rcvcrfed, 

^  But  Rich  ARDSOK,  CMefJuflkts  ar|Ufd  to  the  contrary,  and  con- 
tinued his  former  opinion,  that  Humphry 5  is  the  difleifor,  and  was 
tenant  of  the  freehold  it  the  time  of  the  fihc  levied :  and  then  the 
fine  by  Tb^Earl  rfNmmgkam  (being  k  difieifee,  atid  his  fdn  tViKam 
i^d  Effingham  ad|utor  to  the  dllftifin)  (ball  inure  to  bar  the  figlit 
M Thi  £»rl0f  N^W'figharH^  dnd  feif  the  benefit  of  thefatd  Humpktjs^  . 
according  to  the  opihion  in  a*  C0.  56.  Buckler's  Cafe\  and  that  he 
is  a  dUfeScfr  to  thi  Eirli^  tfoltihghmn,  hot  at  hit  pleafure,  but  de  \ 
wuiffario  ;  for  a  difleifin  is  a  tt>l'tibus  oufting  of  any  oile  from  his 

fcifin;P*«-4n- 


«y]6  Baftcr  Term,  9^  tir.  i.    fii  k  k;- 

BtvFviir     feiiin  i  and  here  this  taking  of  the  leafe  hy  Humphry s4tom  Lar4 

*i^       Effingham  tenant  at  will,  and  his  entering  by  colour  of  the  iiui 

B^acv..      icafe,  is  a  dilleifin.     And  here  is  an   entry  ufurpandb  jus  alienun 

without  confent  of  The  Earl  of  Nottingham :  ?ind  as  tenant  at  will 

mav  not  grant  his  eftate,  as  27.  Hen.  6;  pL  3.  is,  no  n\ore  may  be 

make  an  efiate  ;  and  The  Earl  of  Nottlnfhdm.  hath  no  ele£tipn  to 

fay  it  is  no  dilleifin.     But  be  agreed  to  the^caf^,  where  an  infant 

makes  a  leafe  for  years,  referving  rent,  and  tlie  le£ke  enters,  the 

^^»  !<*%•       infant  hath  election  to  allow  him  to  be  his  tenant,  or  to  be  a  dif- 

felfor,  which  is  mod  for  his  advantage ;.  fo  where  one  enters  and 

0  claims  as  guardian  and  occuj^ies>  the  infant  may  allow  him  either 

diileifor  or  accomptantj.  wKiCh  Siall  be  for  his  t>eft  advantage. 

C^  Jic  6$m*  SicoNDLY,  Hc  heid;  thzt Humphrys  is  the  folc  difleifoi-  and  tc- 
Cm.  Eii«.  830.  nant  of  the  freehold  ;  for  he,  by  his  entry,  did  the  folc  aft  which 
Co.  Lit.  57.  *.  njj^d^  ti^p  diflcifin  :  for  the  leafe  fot  years  is  merely  d  void  cpntrafti 
*"  ' "®''  and  when  one  enters  T>y  colour  of  a  void  conveyance;  hc  is  the  di^ 
(a)  Plow,  530.  feifor,  as  in  Crofts  ir,  Howels  {a)  where  a  guardian  affigned  dower 
21.  £d»,  3.  4.  to  ^ifemi  who  is  not  dowable,  and  (he  enters,  by  her  entry  fhe  is  \ 
*^  •  diflciferefs,  24.  Edw.  3.  pL  43.     If  one  enters  by  colour  of  a  void 

extent,  it  is  at  t!ie  peril  of  him  who  enters  and  takes  the  profits,  to 
fee  by  what  right  ne  enters.  And  he  denied  that  the  making  of  ^ 
leafe  for  years,  is  eitlier  an  exprefs  ar  implied  command  to  enter  or 
make  a  difleifin.  And  he  denied  that  the  making  of  a  leafe  fcfr 
Mmft^iQ^  .  years  had  gained  the  reverfion  to  the leflbr ;  but  if  leflee  for  yean, 
or  at  will)  makes  a  leafe  for  life,  or  z  gift  in  tail,  he,  by  making 
'  ■  Kvery,  transfers  the  freehold,  and  gains  to  hinjfelf  the  inheritance* 

but  Dy  a  nude  and  void  contraft  he  cannot  gain  tlie  reverfio^« 
Whereupon  he  concluded,  that  Humphrys  is  the  diflclfof  and  te- 
nant, and  that  the  fine  inures  to  tlie  benefit  of  Humphrys^  and  nbt 
to  the  limitation  of  the  ufes  in  the  indenture^  becaufe  nohe  of  tlie 
parties  had  any  thing  in  the  land  a^the  time  of  tlie  fide  levied  ;  ai^ 
that  the  judgment  ought  to  be  affirmed;     ' 

But  afterwards,  for  thereafons  of  us  three,  the  judgment  was  re^ 
verfed. 

SecTaytoroo  •  NoTE,  SiR  RoBERT  Heathj  Chief  Jujlicc  of  the  common 
thcdcmifeof  pleas,- Crawley,  ^j^/Vr,  Baron  DenhaMv  and  Baron  Tri^ 
^*g"^'^*'^^**'''***.voR,  agreed  with  this  judgment  in  the  king's  bench  ;  and  con- 
11 1  "'and  *^'  ceived,  that  it  would  be-  very  mifchicvous  if  it  (hould  be  adjudged 
Cowp.  701.      odicrwife.     But  Sir  Humphry  Davenport  feemed  to  doubt 

whether  the  leflee  for  years  ought  not  (iridly  to  be  taken  for  the 

difleifor  and'tenantl 

.   •  •  .*■       •  .  .        # 

Cass  7*  ...    Blizard  tf^a/;i/?  Barn* 

/    ^.  Hilary  Term,  S.  Car.  i.  *  Roll  8l6. 

Where  #fi#r  '  A  GTION ;  for- that /r?/ii  et  maliliosi  be  fpake  of  him  thcfe 
wrcwji  are  join.  ^  words :  "That  the  plaintiff  committed  felony,  ahrf  procured 
«dioanaaioti   M^Jmto  be  arreftcd  for  felony,  andto  be  imprifoned  for  three  day^.** 

plaintiff  Ihall  have  full' cofts,  though  the  damages  are  found  under.  40^  Ame,  X4i.'i^5.-«»Saik.  2^7* 
Canh.  115.       Str^igc,  645.  *Andr.  375.    i.  Com.  Dig.  54^. 

■'  '''-         ^-.  ''':'-■''        '  •■.•The 
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The  (iefendant  pleads  **  notguiky  ;'*  and  found  againfl  hlttt  ge*     •*^*'J^* 
ttenlly,  and^lamagcs  to  twenty  (hillings.  BAjf»! 

It  was  moved,  that  he  might  have  no  more  coils  than  dam^s,  the 
jdamages  being  under  forty  fhillings,  upon  the  ftatute  of  2i«  Jm*  i. 
*«.  i6. 

But  becaufe  there  was  a  precedent  (hewn  in  the  cafe  of  Edwards  DoBgl.«7,7Sai 
v.  ^opjati  {a)y  where  in  an  aAion  for  words,  and  for  falfly  and  ma-  J*  ^  *''"  *^i^ 
licioufly  procuring  him  to  be  indifted  of  felony,  and  upon  not  -fxcrmltep. 
^uihy  pleaded  it  was  found  againft  him,  and  damages  taxed  but  at  i\%,  3^,,  ^^ 
forty  ihiUingSs  yet  becaufe  the  aftion  was  not  for  words  only,  but 
for  other  wrong  whereof  he  is  found  guilty,  he  had  full  cofts 
awarded  him,  it  was  refolved  here  to  be  out  d  the  flatute* 

(«}  Ante,  i6j« 


The  Earl  of  Newport  againfi  Sir  Henry  Mildmay,  Ca5«  !•  . 

Michaelmas  Term,  6.  Car,  I.     Rell/^^^. 

TERROR  to  reverfc  a  judgment  in  a  writ  of  entry  for  the  l^ » »nfi»n«  fa^ 
-*-^  manor  of  Wanted  againft  the  Earl  of  Ntwport^  where  he  ap-  ***"  *  ^^^^fy 
pearedby  his  guardians,  the  Earl  0/ Southampton  znd  others,  where-  twicfw*^** 
in  they  vouched  the  common  vouchee  ;  and  judgment  was  given  himfeif/by  «t. 
upon  his  default  after  appearance.  tomcy,  cr  by 

/*-         •  Ti         /•    •     1  •        •         1  J-  gotrdim,  and 

The  error  aiUgncd  was,  BecaUle  judgment  15  given  by  default,  TOachchp  com. 
he  being  an  infant.  mon  vowihec, 

It  was  argued  at  the  bar  by  Sir  John  Banks  and  others,/cr  the  f»uii,  he  ftiaM 
plaitttifm  the  writ  of  error,  and  by  Nov,  the  King's  Attorney^  and  ^«  ^^'^^^  **y  •^• 
others,  Ar  the  defendant.  '  j,Roll.Ab.7si, 

Th^  Court  refolved,  that  it  was  not  error ;  for  tlie  judgment  2.Ron.Ab.575; 
is  not  given  upon  default  of  the  infant,   but  upon  departure  of  the  **  *-«»•»»«• 
vouchee  indelpite  of  tlie  Court :  and  the  Courtis  trulted,  that  they  j^^  .5^  ,,j^ 

^  will  not  admit  a  guardian,  but  fuch  as  (hall  ^fwer  to  the  infant  for  Hobart,  197. 
hisiofs,  if  he  hath  any ;  and  it  isintended  to  be  for  his  advantage:  and  ^h; 
common  recoveries  are  common  ajjurancts  of  the  realm,  and  ought  not  to  ^-  *'^*  3»''  * 
be  (haken ;  nor  is  there  any  pretence  for  an  infant,  who  appears  by  his  ^^  eUz.^47^». 

.  guardian,  more  than  for  any  other  perfon  at  full  age :  and  it  appears  Dyer,  220, 
by  o.  Edw.  4.  pL  34«  and  oy  many  precedents  Ihewn  in  the  time  1-  Uv.  141.  • 
oi  henry  7.  Hcmy  8.  Edw,  6.  ^c^n  Mary^  Shteen  Elizabeth^   and  *•  ^"^-  ^^3«' 
King  James  J  and  in  the  time  of  this  king,  that  luqh  recoveries  have  f  vern'^iij 
been  uifFered  from  time  to  time.    And  every  precedent  is  a  judg-  i'^y,  g^*/  ""^ 
ment,  not  fubjilentio,  but  in  the  conufance  of  the  Court  ;  and  it  Saiic.  567.    « 
would  be  inconvenient  to  avoid  fo  many  recoveries  ;  and  it  ftands  Strange,  04. 
with  law,  that  fuch  recoveries  may  be.     Wherefore,  witliout  any  p«8<*<»R«o^- 
open  argument,  the  judgment  was  affirmed,  notwithftanding  the  Ld^Ray.  113. 
opinion  of  io.  Co*  43.  a.  Mary  Portlngton's  Cafe^  to  the  contrary..      3.  Com.  Dig/ 

163. 
.2«  Bac.  Abr.  ^q^    3.  Bac.  Abr.  x^^     Crulfe  gn  Recov.  148.    Co.  Lit.  380.  b.  qpte  ( t).    »•  Term 

Sir 


M  EafterTcrnij  9*  C^-  u    In  C*- 

Cmb)^     SirGeorgc  Symonds  araiaft  Sir  Michael  Green  andWiUi&ilt 

Green  his  Son. 


/«  CbaHitrym 


itaQMRif      hearing,    _      , 

■Kf,  pvrohaft  fcifed  in  fee  of  the  manors  of  Grcat^Milton  and  Gnk-MiiiMf  a»d 
•rbcr  fraehold  the  rcpatcd  manors  of  Great-Chllw^rth  and  LAttU'Chilworthy  in  the 
to*  occopied  pariih  of  Mi/ion^  and  of  divers  lands  in  Chilworth^  purchafed  30.  EliTt. 
ttrttwiA,Md   of  Sir  Michael  Dormer^   and  of  other  lands  purchafcd  i.Jac.  i« 


ttOUomwifins  ^hich  one  Iva  occupied  tog^ti)ier  until  3.  Jm.  i, :  and  then  in 
•iwttt  the  free- toniideration  of  die  marriage  of  Str  Michael  Ureen  bis  fon  with 
ftoWUmU  aft  one  Millefent  Reade^  with  whom  he  had  4500I.  covenants  to  ftand 
pert  of  the  ma*  fcifcd  of  the  faid  manors  of  Great-Milton  and  Little- Aftlton^  and  of 
■ufcrnimw^  divers  particular  clofes,  by  name  in  Chilworth^  and  of  all  his  other 
yige  by  the  *  lands,  tenements,  and  hereditaments  to  the  faid  manors  appertain- 
wordi»*«  AH  the  ing,  or  ufed  aiKl  occupied  witji  them,  to  the  ufes  following^  v/z.  of 
•  lAiidi  thereto  the  manor  and  prcmifes,  to  the  ufcof  himfelf  for  life,  without  im* 
^*P^*'*^2*2^  pcachment  of  wafte ;  and  after,  of  fuch  a  manor  and  fome  of  the 
•oTthefw^  clofes  by  name>  to  the  ufe  of  Jnne  his  wife  for  herjointurej  and  of 
•»  or  within  the  other  tlie  particular  clofes  before-mentioned,  to  the  ufe  of  Millefent 
•fame,"  the  fox  her  lite  for  her  jointure ;  and  after  the  deceafe  at  Sir  JFilliam^ 
S^fr  **Ac  ^*^''  ^^^  Millefent,  to  the  ufe  of  the  faid  Sir  Michael  Green  and  the 
iBa^^*tbe  ^^^^^^  males  of  his  body,  with  a  remainder  to  his  right  hcfrs :  after-^ 
faitaH,  aod  the  Ward  Sir  Michael  Green  and  Sir  lf^$lliam  Green }o'mtA  in  a  BARGAIN 
frechoidiandt,  AND  SALS  of  the  tnanoTj^  of  Afiltmznii  Chilwrthyzni  aU  thclands 
ihttiif^purchaf-  thereto  appertaining,  or  reputed  as  part  of  the  lame,  or  withiA  tt|e 

^'^^^^befo*  ^**"^  *  *"^  ^^^^  ^^^y  ^  ^^^  ^^  ^^^  name  of  the  manors  and  ten 
HuXi^Uh^C^t  mefluages,  fix  hundred  acres  of  land,  two  hundred  ^r^//,  and  fevert 
iBortpge.  hundred  of  pafiunt^  which  quantity  comprifed  as  well  the  freehold 
Aate»  f 7. 57.    lands  as  the  manors. 

'  ^'  The  queilion  was.  Whether  the  prcels  of  land  divided  finom  the 

^y«r,  97-  s6>.  itianor  by  the  intail,  and  the  frediold  knd  lately  purchafed,  Ihottld 
crwir,6.    pa&  by  this  mortgage? 

a.R«u.Ab.i86.     Aftd  thcy  ALL  RBsotTCD,  that  tlie  lands  intailed,  which  were 

*•  JJfJ*^'*    parcel  of  the  manor,  (hall  not  be  faid  to  be  fevered  from  the  mi- 

\^^  J^/       nor:  for  the  freehold  never  being  fevered,  but  remaining  entire 

9,  Com*  Dig.    in  Sir  fVilliam  Green  during  his  life,  (hall  pafs  as  parcel  of  the 

9J1.  manor  at  the  time  of  the  mortgage ;  and  that  the  freehold  bought 

J.  CMn.Dif,    j,^  and  occupied  with  the  manor,  although  it  was  but  for  two  years 

oJjjL  -^^      before  the  mortgage,  may  pafs,  being  faid  and  reputed  parcel,  and 

SMfS!  7i#.'      ^  ^^^  name :  and  the  fine  is  well  enough  guided  by  the  indenture 

a.  Tenft  Rep.   for  the  manors  and  for  the  freehold  purchafed,  although  they  were 

43$»  not  in  rei  veritate  parcel  of  the  manor ;  and  a  little  time  is  fufficient 

for  the  gaining  a  reputation:  wH£KEroR£  it  was  l>EcRt£D, 

thvit  Sir  George  Symmds  (hould  enjoy  the  manor  and  the  freehold 

j^rchafed;  and  that  Sir  Michael  Green  ind  his  fon  (h^uld  make 

further  affurancc  at  the  coft  of  Sir  George  Symonds  ;  and  that  this 

indenture  is  a  fufHcient  declaration  of  the  ufes  of  the  fine,  as  It 

was  declared  by  all  the  faid  Jullices  and  by  tfie  Lord  Keef^r 

biaifelf. 

Johns 
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jdin$  ngttinjl  Stratford.  Caibio. 

tikb^elmas  Term,  8.  Car.  i .     Rel!  96. 

TSfe^T  tlppd  an  obligation  of  two  hundred  pounds,  upo|i  con-  A  feoetnt  at 
-*-^  dition  to  tome  to  his  lodging,  aild  to  go  with  him  to  the  JJ^""^*^ 
council  at /Ftf/f  J.  ^FW^Unatai 

The  defendant  fileadfca  (a)  the  23.  M».6i  c*  id.  andthat  the  plain-  officjrwUhin 
tiflF  is  a  ferjeant  at  afms,  attending  upon  the  prcfident  and  council  »3*^««-«««-«»- 
of  the  marches  of  If^aUsi  and  took  that  bond  under  colour  of  an  ^^  ^^^^ 
mtuubment  out  of  the  £ud.eour^  and  fo  vo|cL  omnot  b« 

^  Ti*  ^Ifiiitifr  heitupon  dfemuintd.  E^2»«*i» 

HiNDEi^^  iirjtanu  movedi  that  ht  was  not  any  officer  intended  5^^^*"/^,^^** 
iHthin  thut  ^tUte,  which  extends  only  to  fheriff)  and  their  baiiiffs^  upon  ao  Krtll 
lUid  other  minifters  and  guardians  of  prifons;  gnd  ftrje^nts  »to^Kofh^iu# 
mms^ise  not  toy  of  thefe  officers,  but  immediate  to  the  council  nrdiaipo, 
t>f  the  marches  of  fVaUs :  alfo  the  f^d  council  19  a  court  ericfibed-  a,  y^x,  ^^y; 
of  late  time  and  fincethe  f^  iUtute,  an4  cannot  lie  iQt(n4^  lS^uikLij^t* 
^ilhiUtbciUtute.  !5^- 

Dyer,  119.164. 

.  And  THE  Court  feemed  to  bp  pf  that  optniq^^  btit  d}d  not  rer  '•  f^-  \iih 
fclVetl,er.in:    ••'    "  "  ;"         .  Ai\, 

But  l^ttcaUfe  it  is  fhewhi  diat  the  plaintiff  made  th«  airoft  out  of  ^>7R>.  6^.  m<> 
tfe  MurcMrtfaat  is  to  fay,  in  London^  which  is  out  of  the  jurif-  ^i^*^ 
diftiooi  &c«  then  clearly  this  obligation  is  out  of  the  intent  m  this  ,.  r^^'if  « 
fiatote ;  therefore  rule  was  given,  that  ju^gn^nl  (honld  be  ^^Uta:t4  ii%.  • 
fiarfebeidaiiitiff,  &ii. 

(f )  It  if  BOW  teSdfld  to  be  s  public  mB^    !t,  tbomh  ;t  h  001  |»Mc4.     »«  T«rtt 
UMi  |hsr(^oif  the  C:onit  will  tan  notice  of '  Rep*  i$o^« 

.  Stiurc  4jfftf/»^  BuckhoWk  Ca^p  in 

Ai^OHIStTION  w^sgranted  upon  the  motion  of  OitiMSTosr  To  eMU«maa 
to  ftay  a  fuit  in  t^E  arches  for  thefe  words,  **Thou  art  \  '  '<'*«^4 
>*  drunkard,  a  dnmbed  fellow,  t  bale  idle  drunken  fellow,**  be-  !ii2?'^ 
catt&  diefe  words  tsnd  to  a  tempotal  oAvnci^  an^  are  punilhable  ^^1^. 
M  a  tepppnd  ofi^Mc  (41)^  aftd  not  puaiihabk  i;i  the  ecdifiafticd  ^     ' 

court. 

(«)  Sas  As ilsistcs 4.^sc t.  c.  5.  ^%u}u.  x.  c.  7,  md  ths ss. pm>.%* c. 3|. 
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*^^  Trimty  Term,      • 

9.  Car.  I.    In  the  King's  Bench. 
Sir  Thomas  Richardfon,  Knt.  Chief  Jujllce. 
Sir  William  Jones,  Knt.  1 

-y;r  George  Croke,  Knt.  >  Juftlccs.^ 

Sir  Robert  Berkley,  Knt.  j 

William  Noy,  Efq.  Attorney  General. 
S!r  Richard  Sheldon,  Knt.  Solicitor  General. 
ummmtmmmmm^^ — > — 
tiAtt  I.      Thomas  Gwin  and  .Bridget  his  Wife  aj^ahji  David  Gwin, 

Hilary TgrtUt  f.  Car^  I.     Rtll  z^^. 

Inaftr*/*^  TT^RROR  <Jf  a  judgment  in  the  grand  fcflions  in  the  county 
4/r>r«i«f  agsinft  IH  of  Bred ft9ck^  by  ImVid  Gwin,  in  a  qu^ ei  deforciau  FRo- 
huibandand  M  4  TE8TAKDO  ^^  prbftqal  bitve  illud  in  J  or  ma  et  nature  brm% 
^1?'  *^  *!^..     "  de  reefo  ad  ctmmuriem  iegemi  fecundum  hrmam  fiaiuti  Rutland, 

Wire  picw  ••,,,.,  ff*       .,  *•       .  ■'  ' ^         •  -.     ^  .        r 

tenant  for  life        de  inbtis  miffkagiiSj  7CO  acrts  terra^  lQf>  acru  pratt^  tOacrtspaf" 

of  p^irt  of  Che  **  tune^et  lOO  acrisbofcty  et  medletatem  moUndini  in  LlaunyhagelL) 
pNmifts,  with  *^  etjus  et  httreditptemfuam  ;  et  unde  dicity  qmd  ipfemet  fuit  fafitus  dt 
iTfe^^H  '^d^'  *^  tehemtnlis  pradi^lis  et  medihaie  pntdiAi  fhbkndtm  in  dcminicofuo  ut 
fat  rtothing  n  **  ^^  /f©^«  ft  jure,  isfc.  JSt  qUod  tale  Jit  jus  fuunty  Ojftrt^  iic^ 
lb  the  reddue,  ^^  And  the  faid  Thomas  and  BAidget  ven*  et  defen.  juspradlH, 
and  judgment  <*  David  et  fcifinam^  btc,  and  imparle^  Wr."— -At  the  next  feiiioni 
'  ^1'''*"  ■^**m'*  ^hc  plaintiff  counts  ut  antea  wrbatim  ;  and  the  defendant  Bridoet 
c^  pAmUet  iK  Pl^<^»  ^^^  fl*^  "  majus  jhs  habet  tenendi  lOO  aeras  terras  30  acras 
U  erroneous.  **  prati,  et  40  acras  paftura,  parcel,  tsnementorum  modo  petit,  prottf^ 
S  C  Godb  **  ^'"^  vita.fu^%  revei'Jionem  tnde  pr^fato  Thom^  et  baredibus  fuiSt 
4^8.*  *  **  V*^^  pr^tdi^us  Y)a^ix>  habet  ad  tenendum  tenemcnta  pr^diSia^  bfc* 
%.  lnft»  350.  "  Et  de  hoc  ponit  ft  fuper  patriam  ;  et  pnedi^us  David  fimiliter. 
Jones  3«i.  •«  Et  pr adieus  Thomas  dicity  quod  ipfe'babet  majus  jus  tenendi  tern* 
D**Ti  i? *'  **  fnenta  pradi^a  et  medietatm  pradidL  molendUj  cum  pertinentiisp 
Doti^.   »3.       ,,  ^^  .^^^  ^^^^^^  ^^^^  praditlus  David,  &c.     Et  de  hoc  ponit,  He, 

«*  ^£t  pfietdieiui  DAYiDjimiliter.'*  The  jury  found  both  iflbcs  ht 
the  demandant ;  and  judgment  entered,  **  quid  recuperet  verfus  pre- 
f^fatos  Thqmam  et  BricetTAM  pr^diHa  tenementa  et  medietatm 
.V  pK^iclimolendini  cum  pertinent iis  tenend'fbi  et  heeredibus  fuii  quieii 
«  depritfatisTHOMA  et  Brigxtta  et  httfredibus  fuif  in  perpetuum^ 

Upoa  this  judgment  a  writ  of  erroc  was  brought ;  and  becgufc 
the  writ  of  error  fuppofed  that  the  proceedings  were  in  curia 
noftra^  vfhere  it  appears  by  the  record  that  the  beginning  thereof 
Was  in  22.  ^ac.  I.  therefore  the  writ  of  error  was  abated,  and  ik 
new  writ  of  eiror  brought  coram  nohi%  rejident,\  and  upon  it  di'* 
vers  errors  were  afltgned  by  Mr.  ProtHoro  ; 

First,  That  the  Writing  being  a  quod  d  deforciaty  the  protcfta- 
tion  being  profequi  in  naturd  brevis  de  re^Oy  he  ought  to  (hcw  whit 
writ  of  right,  fbf  there  be  divers  kinds  of  writs  of  right-— Bat  that 
•was  di^Howed.  r    \       •    ' 

Secondly,  That  the  defence  is  not  well  made;  for  in  a 

writ  of  right  there  ought  to  have  been  a  double  defence,  viz.  the 

plaintiff's  right,  and  to  maintain  hii  own  right. 

Thirpiy, 
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^Thirdi-Y^  That  the  defendants,  joining  in  defence,  ought  not        ^^"J 
lo  have  fevered  in  thfeir  pleas.  cfwlw. 

Fourthly^  That  the  plaintiff,  having  admitted  tliem  to  plead 
feveral  pleas,  and  taken  feveral  iflucs  upon  their  feveral  pleas,  hath 
admitt^  that  they  are  feveral  tenantSi  and  fo  huth  ilbated  his  own 
Writ. 

Fifthly,  Btczuk  BnJgtt  plcAd^  as  tenant  for  life  for  part  of 
the  tenements,  allcdgiiig  the  reverfion  to  be  in  TT^mas^  and  for  the 
k-eiidue  pleads  notliing,  nor  claims  any  eftate,  yet  judgment  is  given 
agaiiift  nomas  and  Bridget  and  their  heirs>  for  all  the  tenements  ; 
uid  fo  a  final  judgment  sigainft  i!L\t,feme  fof  all  where  (he  pleads 
but  to  part^  and  againft  her  heits  where^ihe  claims  but  for  life. 

And  THIS  WAS  HELD  a  manifeft  error  t  wherefore,  for  this  cauf^ 
principally^  the  judgment  was  re verfedi 

The  King  againft  Sherington  Talbot. 

QUO  WARRANTO,  by  whieh  he  claims  liberty  of  fi'ee  ^r-*  A  preferiptiea 
^ren  in  Ridge  and  tWo  other  towns  in  the  forcft  of  S.  "» ^^'^  ■  ^«t 

The  defendant  difi:laim§  to  have  fuch  liberties  in  the  faid  two  manor  and  in 
Villsand  ih  the  foreft.    But  as  to  his  claim  of  warren  in  Ridge^  the  4tmfmt 
he  pleids,  that  he  is  feifcd  in  fee  of  the  manor  of  Ridge ^  whereof  «»w*o<  iijood* 
the  (aid  vill  of  Ridge  is  parcel ;  and  that  he  and  all  his  anceftors,  ^^^^'  *7« 
and  all  whofc  eilate  he  hath  in  the  faid  manor,  have  bad,  time  1.  Roil  Abr. 
whereof,  &c.  liberty  of  free  warren  in  all  the  faid  manor,  and  6if. 
within  the  dcmcfnes  thereof,  ita  quod  nullus  fugalit  ^ny  game  of  J®"***  3**' 
warreh  withia  the  (^Id  manor  ahd  demcfnes  ihtviof  Jim  Ucentii  of  3 j!]''**'  '^ 
the  faid  Sherington  Talbot.  6.  Co.  14. 

Iflue  Wa^  taken,  that  he  and  all  thofc  whofc  eftate,  &c.  had  not  *  *'•*'•  ^^^ 
free  warren  within  the  faid  manor  and  demcfnes  thereof  j  and  ibuad  **'" 
for  the  defendant. 

NoY>  Attorney  General^  now  moved  in  arrcft  of  judgment* 
FtRST«  That  the  plea  is  not  good  to  prefcribc  to  have  warren  in 
the  faid  manor  and  demefnes  of  the  manor ;  for  although  he  muy 
prefcribe  to  have  it  in  his  own  demefnes,  yet  he  cannot  prefcribo 
to  have  it  in  the  lands  of  others  his  freeholders,  nor  ought  be  to 
prefcribe  to  haVe  it  pertaining  to  his  manor;  and  for  that  pur- 
pofc  he  cited  Tie  Book  of  Afftfei  ("«),  that  one  otfght  not  pre- 
icribe  to  have  turbary  in  another's  foil  as  appertaining  to  his  ma- 
nor. SecJondLY,  Becaufe  it  is  by  prefcription,  ita  quod  nullus Jine 
licentia  SitEKiNGToK  Talbot,  which  is  impolCblc  to  be>  for  the 
time  whereof,  &Ci 

RoLLB  anfwered  to  thcfeobjeftions,FlRST,Thaj:.aprefcription 
to  have  free  warren  in  his  manor  is  good  as  well  in  the  lands  of 
the  freeholders  as  in  the  demefnes ;  for  being  by  prefcriiition,  it  is 
intended}  that  this  liberty  was  before  the  creation  ot  the  frec^ 
holders,  whofo  eftate  was  extracted  out  of  the  demefnes  of  the 
manor  after  the  beginning  of  this  prefcription.— ^SecdKDLY,  That 
the  allegation  thereof  is  not  of  necei&ty,  ai&d  dotk  not  Vitiate  the 
prcfcription. 

Grimston  alfo  moved  in  arreft  of  jodgment,  Thirdly,  That  On  imie od  t 
the  trial  was  hj  venire  facias  awarded  from  Ridgej  where  it  ought  {^*^'*^j^^ 

fne  waitMi  Id  the  manor  of  j(.  if  the  vmm  be  from  A*  IxiAf  id  of  the  mamr  of  A  it  will  b»  a  mif  trimi, 
— Boi  (be  the  24.  C«». ».  c.  18,  f,  3, 
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^"-i  ^7^    ^^  ^^^'^  '^^^  ^^  *^  manor,  for  RiJ^e  is  alledgcd  to  be  but  parcel 

And  ALL  THE  Court,  for  thi^  caufe,  held  it  to  be  a  mif-irial^ 

and  not  aided  by  any  of  the  llatutes ;  Ttnd  that  it  otigiit  to  be  of  the 

manor,  which  is  the  greater  and  mote  notoriotn :  wherefore  a  vt- 

nire  facias  de  novo  was  awarded. 

Theftatotnof      And  it  was  moVcd,  Wliether  that  were  within  the  flatutes  of 

jiofaii  do  noc  Je^fuiis^  beeaufe  it  concerns  the  king,  and  the  ftatutis  liavc  an  ex« 

extend  !o  in      prefs  Arm/&,  that  tliey  fliall  not  cxt«id  to  appeals  or  indiftanents 

'"'"wLTtfBi      ^^  infemiations  upon  penal  law*,  and  cited  iomc  of  fhcas  but  not 

JTtrpI^ee?.    ^tiy  qti9  warrantc  f 

higfan^^ii;:/  RicHARDsoK,  Chief  JuftUe,  |oNEs,  ftwd  BbRKIEY,  hcld,  that 

jUuui,  ^  ftatotcs  did  not  extend  to  thw  cafe,  nor  to  informations  of  i»- 

2.  Lev.  139k      truiion,  for  the  king  is  not  bound  vniefe  ke  is  named. 

I.  Silfk?3i5.  ^^^  NoY,  Attorney  General^   faid,   peradventvre  it  Ihould  be 

J.' Com.  Di^.  otherwife  in  cafe  of  a  '{uarc  impcdit^  where  the  Aiit  is  betwixt  the 

344*  ^  party  and  the  king. 

•  ^wpT  U*^  ""^  ^  ■***"  ••**  ^  ^**  *•  *^  *»  «>    t*e  ftifciH  of  7«^<«»/  fsMn^- 1»^/  ^ 

./ .         ^^*        mfonoaciofis  in  f»0  warranto^  mad  die  C«ie    «iMi,  lbQi||h  ooi  lo  tri$nMat ^vrftcufm** 
^K     \  ^  Atchefoo  V.  £vcre(,  Cowp.  39ft*  Umc 

•  Cat*  J.  Townley  a^/finfi  Chalenor; 

In  the  C^HCtty^ 
TrulNiNMI     TjpQN  a  bill  of  review  to  refverfe  a  decree  there,  the  !Lot^ 
2k*^*"!r-         KEEPER-requifedthcafliftanccof  TusricE  JoNXs,.bywhoin 
mo^tiwy      ^^^  decree  Wars  made,  and  of  Justice  Hutton,  Justice  Berk* 

..  wfpwftively  LEY,   JUSTICE  CRAWLEY,   and  MVSELP. 

received!  •  f^it  Cafe  was,  That  Thomas  Fo/ter  and  Townley  being  afSgnees 
S.'C.'ftriMg.  J5.  irt  truft  of  sfleaie  to  the  benefit  ofChahner^n  infant,  Thomas  Fojkr 
Hardret,  314.  j^jqJ^  ^\\  ^^^  profits,  and  was  in  arrear  npon  account  1500!.  and 
Jj^'^to  Ou'  '  '^"^B  tinable  to  fatisfy,  the  queftion  was,  Whetlicrfwwir/rjr,agite- 
f  73 .  i^E  ^^  ^i^  aflignment'  by  feahng  the  cou  ntcrparc  thereof,  and  join- 

3.  Atfc.  58%.'  ihg  with  FoJIer  in  acquittances  of  the  rents  for  a  year  and  half 
!•  Ptere  Wmt..  ffcut  never  more  rneddied),  £hall  be  charged  only  for  that  wherein 
I' Vem  t  I         had  joined  in  tile  acqnittanoes,  or  for  all  the  refidne  ? 

io4*  5ii-  570*  And  it  was  resolved,  that  Tvwnlty^  being  but  a  Mrtj  in- 
|;  Bac.  Abr«  tTuAed,  (hall  hot  be  anfwerablt  for  more  than  came  to  his  hands; 
s«f  the  Cafe  ^^  ^^  ^^  thedeftult  of  him  who  pnt  tliem  fti  trtift  to  rcpofe  truft 
Sadler  f»Hobbs  ^^  ®"^  ^^^  ^*'  ^^^^  *Wcf  to  pny,  and  he  being  the  party  truRed  as 
%6:  Oeo^  3.  ivell  ad  Townity^  Townley  fliall  not  be  compellable  to  fetisPy  bis  ^e- 
i.  Brown's  cii.  fefl.  Wherefore  It  was  refolved.  That  that  part  of  the  deoce 
Rcp.iT4.^nd    whereby  he  was  charged  to  pay  what  Thomas  Pofter  could  not, 

^^^^  Eyres  ag4tnft  Tnuncon* 

Thefirft/tr^T  tT  wAs  ttiotcd  again  l^y  Mallet  for  tlie  defendant  in  Itay  of 
fntiaton  a  re-  *  judgment.  Whcreas  the  plaintiff  the  laft  Term  procured  anew 
coiiiitance  ftire  facias  out  of  this  cotrt^  direfted  to  ttie  9xt^  of  Ghueefiir^  to 
ISt^ut^  furamon  the  heir  of  Cawleyi  bccanfc  he  had  not  made  any  mention 
^lKr#  a<;i»ow!.  "^  '^'^  former- returh  df  the  heir,  and  th^ietipon  this  writ  ilfeJ 
ledged(  but  on  oxkt  of  ^^e  eourt,  ne  ofieio  Ouri^  ad  hf^tmoiidm  Curiam^  and  dw 
a,i«tum  that  he  hath  nb  landf,  that  <io  heir  ca<i  kefomtf,  cr  Uw^theaarfy  tldnii,  «-MbMiib^> 
cMi  (hail  liTttt  to  another  coiiniy.    Ante,  496.    $.  Com.  Dig.  sx^  ^7.  »-— -^ 

Ihsri^ 
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ihtriff  had  returned,  timt  Cavfky  bad  not  any  lands  itt  hi«  la^iliwn^k       **»  ■? 
which  defcended  to  his  I>eir,  nor  any  heir  withiii  bis  baiUwi|:k«  &p.    j^^^^^^ 
chat  jrot  no  judgment  ought  tc  be  given ; 

First,  Becadfe  xim  fare  facias  ought  not  to  have  been  awarded 
to  the  fhtriff of  Gi^itce/er  but  vpon  a  tejiatum  that  the  Urtifcirefa^ 
'  tks  was  awarded  to  the  fbcrifF  of  AfiddlefcM^  •  where  the  recogni- 
jeance  was  iirft  acknowledged ;  for  being  grounded  upon  a  record* 
he  ought  firft  to  fuc  the  Jcire  facias  tlicre  ;  and  upon  return  that  ther^i 
if  not  any  heir  there,  then  to  have  this  in  another  county  :  and  ^ 

he  cited  The  Book  of  Entries^  500.    and  2.  Edw.  3.    20. — Sed  nw  ' 

fslhcaiMT  :  for  trnt  k  js,  the  firll  {ctre  facias  upon  a  recognizance  S;JI;.  ^^ 
to^have  cfxecutioa  ought  to  be  in  tlie  county  Where  it  was  ac-  .  ^i 

Knowledgcd ;  but  whien  it  is  fued  there,  and  the«party  returned 
dead,  it  may  be  fued  asiinft  the  heir  or  terre-tenant  \n  any  county 
wh«rc  the  party  fumii^h  he  hath  land.    Alfo  thisy«V^  facias  -\%  , 
rx  officio  Onri^^TKxA  in  fiivour  of  the  ptrty^  and  there  {s  no  reafon 
he  ifaouid  take  exceptions  to  it*  ' 

THfc  $«coKn  Exception  was  taken  to  the  retiirn  of  the  writ ;  The  reearo  tm 
for  it  is  returned,  that  there  is  not  any  heir  witliin  his  baitrWick,  *>«  /•'»«' 
where  it  t>ugln  to  have  been,  that  there  is  not  any  t^rre-tonattf^  add  ?!*^*l  'V'^ 
that  there  is  not  any  heir  generally,  -^Sed  non  allocatur  :*  for  the  re-  ^,  klijtJutu 
turn  upon  the  flrft  yriVf /^/<w  fljcws  what  lands  he  had^  and^it 
ftall  not  be  ii^tended  there  be  niore  lands  when  no  lieir  is  found 
there,  and  ^  fteriff  hath  np  authority  to  enquirp  intq  oilier 
(Counties.  »• 

THfeifHiit^  ExcKPTtoN,  Th«t  the  rejourn  upon  thcfecond  yi»  pmURan 
fcire facias  in  chancery,  whereupon  the  plea  is  pleaded  and  ifflhc  »" •"•wmto 
'joined.  «ras  infufficient,  for  the  reafons  before  alledged,  and  the  iJi'^'J^l, 
trial  ill. «— But  now  ai.l  the  Court  agreed,  although  the  return  lancctofiod" 
had  been  better  if  it  had  found  who  was  heir  and  that  he  was  who  mnthnr^ 
warned,  ©r  that  there  was  not  any  heir  in  the  faid  county,  yet  it  «  «'f«<  •'» 
is  well  enough  ;   for  as   17.  Edw,  o,.  i/>,  ^  Execution,^*  139.  asi«  wdia. 


^   i/ii/i;  and  tl]c  mi f- return  or  infufficient  return  of  the  Iheriff  i  Sa^Abr.^, 
aI(o,  ju^ad  the  heir  (becaufe  he  is  not  named  in  the  return),  is  but  «•  i^>c,  Abr«  * 
a  d^tominuance^  whirfi  i$  aided  by  the  ftatute  of  JtofMs^   Where-?  »«*? 
ibre  RrcHARDso^r,  Jokes,  and  Berklbt,  agreed,  that  there  was 
not  any  caofe  after  verdxft  to  ftay  judgment,  whereto  I  aiientfd. 

Tup  Fqitrth  Exception,  That  it  was  not  a  good  trial  by  nifi  Ube  jptaed  in 
friHt\  for  ifTuc  being  joined  in  chancery,  and  the  rpcord  delivered  chMwry  i^m)% 
mto  the  king's  bench  to  be  tried,  it  ou^u  there  to  hare  been  tried,  •>^'^'  /*f^ 
^d  not  by  iij/7  /rwj.— But  all  the  Court  was  againft  it ;  for  ^V^^^^ 
iffuc,  being  jqmcd  betwixt  party  and  party,  mjiy  well  be  tried  by  ©ut  0/  tbT 
^frius  qiit  of  this  couft)  and  fo  are  many  pi^ed^n^,     Where-  king's  bench, 
fore  judgtnent  W38  given  foj  th^  plaintiff.  An".  *95* 

4«  Tacm  iu^  40a* 
Utadoll  ^^Mfi  Scory. 

Sa/ffr  Ternf,  *.  C^.  I-  Hoii  411.  ^"* 

E^IJIDR  j»f  a|U<%inent  in  the  copmoo  pleas,  in  ^ rofUn/in^whent  If  •  dedaratloa 
*-*  thp  defendant  avows  for  an  i^^iot^  upon  a  leafc  riiade  by  inden-  f^  It*^  gnd 

**  C,  piymg  a  herioc  after  the  death  of  A,  ITil  eiecat»rt  aad  afll^s,**  and  ic  appear  011  cji*r  of  the  leafii 
fl^  ^  *•  10  Xi7.  and  C.  paying  aoheriotto  Uw  leObr  aftw  A^dfiU)  oCtibo  &id4.4^  and  C.  andcviryQl 
^  rtqa^"  Uie  forimi  it  lacaL    Poft.  418. 

^3  tare 
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'tlUIrt/k*'     ^^^  ^®  ^^^^^  Chicbefttr^  his  cxccqtors  and  affigns,  for  nincty-ninf 

2oiT*       y^^*»  ^f  **^  ^*'^  ***''''  Cbicbcfler,  John  Bellun^  and  ^tfww  £^/Z«ii; 

or  anv  of  them,  fliall  fo  longlive»  rendering  rent ;  and  *♦  rendering 

5.  C.  5.  RoU     ♦*  and  paying  after  the  death  of  the  faid  Robert  Chicbffler,  his  exe- 

Abr,  451.         »*  cutors  ana  ajfigni^  his  or  their  beft  beaft  for  an  herht^  or  fifty 

rSLAb'*  *7.  «f  fhillings,  at  the  clcftion  of  the  Icflbr.  his  heirs  or  afSgns :"  an4 

siRoltAbJJ^j*,'  tecaufe  the  faid  Robert  Chichefter  afligned  this  leafe  to  the  plaintiff, 

?.B*c  Abr.  53!  and  after  di<|d,  for  non-payment  of  the  heri^t  after  the  death  of  the 

^^'p.  178.      faid  Robert^  hcdillrained;  and  avows,  &c.  The  plaintiff  demands 

Sf V  Af         ^^^^  °^  ^^  indenture,  which  was  entered  in  h^tc  verba  ut  prius.   But 

I.  twh!*  claufe  for  the  heriot  was,  •*  rendering  and  paying  to  the  leffor, 

93^        ^^'    ^'  ^^^  ^^^^^  ^^  affigns,  after  the  death  oi  (he  faid  iS^^/r/  Chicbejier^ 

♦•  7^4/1  £///«»,  y^w^^  Biilun^  and  every  of  them,  his  or  their 'beft 

^*  beaft  io  the  nanie  of  an  heriot^  or  fifty  (hillings,  &C'"  ut  anua. 

And  foj  this  variance  the  plaintiff  demurs,  and  judgment  given 

for  thp  plaiati^,  s^nd  error  tberpof  brought*    The  error  attuned 

was  in  point  pf  law. 

Rqll^,  for  the  Mntiff  in  the  writ  of  error,  moved,  that  this 
is  no  variance,  ^nd  that  the  avowry  is  good ;  for  the  leaie  being 
to  hims  his  executors  and  ailigns,  the  refervation  of  the  btriot^  in 
confirudion  of  law,  is  the  refervation  of  hiiPi  his  executors,  and 
i^ffi|[ns,  viz,  after  the  death  of  him,  bis  executors,  or  ailigns,  his  or 
their  heft  bea^ ;  for  it  cannot  be  conftrued  the  heft  beaft  of  Beilun 
and  Belluny  for  they  are  ilrangers  to  the  deed,  and  hi^ve  nothing  to 
<lo  therewith. 

But  Af.i«  THE  Court  held,  that  th^ra  is  a  plain  and  manifeft 
variance ;  for  although  the  beft  bcail  of  Beilun  and  Beilun  \pannot 
be  conftrued  to  be  meant  thereby,  yet  the  refervation  it  not,  that 
jt  fhall  be  paid  after  the  death  qf  the  executors  or  affigns,  hot  only 
after  the  deatji  of  Chicbejler^  Beilun^  and  Beilun^  fo  as  they  are  the 
parties  after  wbofe  death  the  limitation  of  the  beri^ts  are  to  be  paid^ 
and  not  after  the  death  pf  the  executors  or  affigns,  WJiercfpre 
the  avov^  was  ill,  and  the  judgment  s^rmedf 

cai^«.  Pcnn'sCafc, 

ri(hit>ongers  pENN,  a  fifhnionger  pf  Lqnde^^  ytu  indifled  at  Newgate  ftffions, 
maybe  indiaed  1  for  that  he  ingroffcd  divets  kinds  of  fifh,  v/z.  fmelts,  whitings, 
rwl" thftTod*  ^^'  ^^  intenlione  ad  rrv^ndendum  contra  formam  fiatuti.  Unto  this 
Ing  the  ex-  he  pleaded  not  guilty  ;  ^nd  t|K  indiftmcnt  wj|S  moved  hither  by 
ception  in  certiorari* 

•ndtTctBcJiA-'  Hekoen,  Serjeantj  moved  in  arreft  of  judgment,  that  by  the 
mcnt  TO^y  be "  exprefs  words  of  the  aft  of  5.  Edw.  6.  c.  J4.  (a)^  fjflimongers  and 


joined' by  the     pcffary  and  for  the  benc|it  qf  th9  fybjefts  that  t})ey  Should  buy 

0erk  pf  Uie       fuch  tilings. 

'*^"*  But  THP  Court  held,  that  although  they  be  not  within  the  fta- 

tute  for  ingroffing,  y^t  if  (hey  regrate  and  fell  at  unreafbnable  prices, 
•■:-.-  "they  ar^  cxprcfsly  within  it  j  f^nd  hp  is  indifted,  that  h^  bought  ea 

intentioTu  ad  rfyendendum  c^trafwm^m  Jiatuti^  and  is  fpund  guilty : 

(a^  Rspeal^  by  is.  Oeo^  y  e,  71.    Si^iiaifJi,  P.  C.  f,  fdi(«  |fO.  ^84. 

fo 
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£>  it  ihall  be  intended  ttiat  be  ingrofied,  and  did  not.  fell  at  reafon-  PcyK*«x:Ati. 
al|le  prices  i  and  if  he  ingrolTed.  and  ibid  at  rcafonablc.  prices,  it 
ought  to  have  been  Acwcd  to  tlic  jury  upon  the  cvidcncCj^^s  all  •  • 
tlie  Court  agreed,  there  being  a  provilo  contained  in  the  aa,  that 
oftc  may  take  advantage  by  giving  in  evidence  without  ibrmal 
pleading  thereof:  and  foralmuch  as  he  is  found  guilty,  it  (hall  be* 
intended,  that  he  ingrofied  contra  fovmam  JIatutu  Wherefore  rule 
^-as jjiven,  that  judgment  Ihould  be  for  the  king  againft  the  defen- 
dant, unlefs  other  matter  were  Ihewn  to  the  contrary  upon  the 
Monday  following. 

'  At  which  day  Grimston  moved,  that  the  trial  was  ill,  becaufe  ^^uvTyll^or'^ 
it  was  tried  at  the  fame  feflions  that  he  was  indi£ted ;  which  ought  ^atajury  to  bt 
not  to  have  been,  but  to  have  had  a  venire  facias  returnable  at  the  returned  infiamm 
next  fcffions  .'and  \\t  relied  upon  22.  Edw.  4.  "  Corone^^'  j^,—Sed  f*^^^^^^  «"«i 
Hon  allocatur:  for  it  is  the  ufual  and  common  courfe  to  try  it  at  the  ^[\J^^^^^ 
fame  time  thfe  party  is  indiScd;  efpccially  as  this  cafe  is,  being  at  ,1^^. 
the  gaol-delivery  and  the  party  in  prifon.  Fide  9.  Hen,  8.  Kelloway^  Poft.  340. 44s, 
159,  that  trial  before  jufticcs  of  gaol-delivery  mgy  be  the  fame  day.    5*i» 

Keilvr.  159.  256.     I,  Sid.  335.     a.  Hawk.  P.*C.  571.     5.  B»c.  A»Jr..t39. 

Thiuoly,  He  ihewed  that  the  entry  is,  that' thfc  defendant  On  indiament, 
pleaded  not  guilty;    •'  et  de  Im  ponit^  Iffc.   et  Johannes  Mi-  ***V**fh  Tr^-** 
«CHAEL  quifro,regefeqwturfimiHter^i^c,^'   and  it  doth  not  ap- ^[Jg^fg/j,^^*" 
p^^r  by  what  authority  he  joined  thatiflue ;  for  the  king's  attorney,  king  j  and  the 
or  one  that  is  i^  locofuo^  ought  to  have  Joined — Sed  non  allocatur:  entry  *  of  tlie 
for  the  ^id  ^ohri  Michael  is  the  clerk  of  the  peace  in  London^  and  ■^'"'''^'^ '"  .'^'»» 
he  is  an  officer  known  to  the  faid  court  where  the  indiftnient  was  **omit*hi8*X^# 
taken,  and  it  needs  not  to  be  fo  mentioned  in  the  record  -,  and  the  md  •uihorUy^t 
Court  here  knows  it   well  enough.     Wherefore  it  was  ad-  good. 
JUDGED  accordingly  for  the  king.  Cro.  Jac  50%. 

J.  Com.  Dig.  512,    Caftt  in  Cwwn  Law. 

Porter  againft  Hutchman.  ^^"  ^* 

pRROR  of  a  judgment  in  the  common  pleas,  in  aAion  on  the  !«««  •;ft«on  for 
•"  cafe  in  nature  of  a  con fpi racy.  The  error  afligned  was,  Be-  fj^ijjjjj^'jj'),'^ 
caufe  in  the  declaration  it  is  fuppofed  that  he  procured  him  to  be  fufficient  *for  the 
indi£led,  and  to  be  imprifoned  until  he  W2i$  Ugitimo  modo  acquictatus^  piaintiiFto  Aate 
and  doth  not  fey  inde,  that  he  was  ^ 

Ward,  Serjeant^  moved,  that  it  was  error  ;  for  it  was  a  word  £,v7«i!!j^  wUh^ 
pf  fubftance,  and  thecaufc  whereby  he  entitles  bimfelf  to  the  ac-  out  adding  iW^*- 
lion:  and  he  faid,  that  this  judgment pafTedyi/^^/f/r//^  in  the  com-  ^"'^>  ^S^« 
anon  pleas.    And  that  in  two  other  fuch  aftions  brought  by  the  P<>*^-4i9« 
famep^rty  againft  two  others  being  moved  in  arreft  of  judgment,  Doagl.  zij. 
after  vcrdift  it  was  adjudged  for  the  defendant.     A  record  was  *•  Term  Rep, 
flicwn  in  this  court  in  HUary  Term^  41.  EU%.  Roll  1099.  PrickeCs.  **5'  *3»» 
C/*^,  wh«re,  after  verdift  for  the  plaintifF^  this  epcccption  was  4*  Term  Rep* 
moved  in  arreft  of  judgment ;  and  it  appears  upon  the  roll  that  no  **'^ 
judgment  was  given* — ^And.RicHARDSOK,  Chief  Juflice^  faid,  that 
be  was  of  counfel  with  the  defendant;  and  for  this  caufe  only  the 
judgment  was  ftayed. 

BuLSTRODS,  for  the  defendant^   ihewed,   that  in  Eafler  Tcrm^ 
)•  J^.  X.   Rolf^j.  Bill  if.  GimHe{'a)j   in  the  like  a£don  on 

(«)  Cro.  Jac,  230, 

X  4 *         the 
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MrHt      the i^al^t ifhttt^t  word m^  was  amitted.ftnd  et^ej^fidh Mtth fill 
«r*'V*       |h*t  ctufe,  yet  afttr  diycts  tabtidnfe  in  ftiy  df  judgnftclit,  tiki  Ai« 
MvKJiMAM.  ^^j.j  cofttinuant^,  judgihjKiit  wa$  gitcn  fot  the  p)atiiti^ 

Jo^iES  and  Berkley,  yu/tiasj  weft  of  opinion,  that  the  jndgt 
An^nt  Ihould^e  affirmed,  becaufe  U  fhall  hot  be  intended  but  that 
fit  ^as  acquiitatus  inde^  an^  hot  of  any  oth^r  piatter ;  an^  the  pt* 
cedents  are  both  way^,aiid  in  the  writbf  confpiracy  inde  i|  omitted; 
and  by  the  fame  reafon  in  ^dion  upon  the  ci&i  th6  oini^pii  d 
i/i<//i§  ho  caufe  {0  avofd  ffip  judgment. 

But  Richardson,  Cbuf  J^ftic^^  and  MvsEJbl^,  xpuch  d&ubte4 
fhcfcof,  b]^  reafon  of  thoic  tw6  iaik  jidgrQChts,  and  of  Pric*W*i  (^1 
j^M  conceived,  th^t  the  declaration  was  ill,  for  this  omiilRdn  ;  for 
i^  hft  were  hot  aequutaiits  indi^  it  is  clear  ah  adioh  wduld  h6t  Ite; 
and  thi^refore»  .being  th6  material  clauie  which  inamtaios  the  ac- 
tion, fl^  omiifioh  thereof  is  fatal  i  for  a  declaration  &kll  not  be 
k\A^  by  intehdfheht  in  tRe  )p6iht  pf  the  a£ti6ik:   and  in  th^ 

,  ^y, ^,  ferfcatcr  part  of  the  precedents  in  trint  the  word  tnd*  ift  in  flic  d*cla-' 

Sd  «»iM.  M<t    nXxon^Et  adjourmiut  (a). 

^  dedvitioa  adjadged.  to  be  |ood.    Poft.  440. 


CAtti.  Ah6Aymoiis. 


^i&nm^^> ^ 

tl^f^d6vd.  TfiE  FiR(T  Error  affigned  bv  Grzm^tgv  wa$i  Bp^cau&by 

ih^  2T.  Jae,  I.  c.  J.  it  is  eippointea,  that  every  comiiion  injfoniiet 
ifwft.*  ifi.  ^^'  befworn  before  his  information  be  received,  that  the  faftwai 
^^.«^  BiMi.  wif/ii/ii  the  year  }pe[qfc  tlie  inibrmat|on  exhibited,  and  ti/i|it/»  thtftmt 
176.  rwff/^  where  it  is  epcbibited  ;  and  it  dqth  not  appear  here  that  it 

AM\  *^-  ^  was  done  fo  in  this  cafe.— Jri/  n^n  alUcatur  •  for  it  is  no  parcel  of 
3.  Com.  Dig.  {^^  record,  but  is  only  a  direftioii  to  the  officers  that  noi^  (hall  be 
,.8^  Aft. #6v  ^f*^^?^?  Mti\t&  ht  brc  fifft  fw^rii  f  A).  * 

91.  HJwk.  ^.  O4  3^|>  3^4,  s&  J.  (^}  Sec  White  v.  Boie,  2.  term  ^ep.  ^74.  cmtrM  j  W  Lcig))  9.  Kcot, 
%,  TArWk  R<!p.  J^t.  iTr^Wrf. 

informer  may  "JTBlfi  SfcpbNB  fekfecftj  Secauft  ihfpfthefs  paj^not  (uc  u^on  ftit 
fue  for  i^  maitty  flatutc  to  bavc  the  moiety  ;  for  by  the  cxprcfs  word'^  in  the  Hatut^ 
pfthcpcnairy  ^|^^  foffeittirc  \t  given  \o  the  cDrpofati6n,  for  the  bentffttoftiie 
IIT  ^^rtt  r  coi^potntldn,  for  rfeljef  of  Wife  )poot,  *hd  fot  other  -(ifcs  of  thfctt)^ 
pliiy'iie  kihg'f  'fOYViXhoh.^Svd  non  allocatur '.  fcf  though  that  ftkt\ije  gire?  6fi< 
inoietytjintfliaU  ftioi«yto  the  inr6rmer,?nd  tlic  other  ttioicty  to  the  kirig|  fe*efcpt  if} 
f)egtveaj6ihe  ibrp^rate  toSviis  to  whom  fuch  forfeitures  are  gramed,  it  %  fO  b9 
cof|)ortition.  pirfcrftood,  and  fo  hath  always  been  expois^ided,  thai  m  Aittaft 
Hob^sr'  ^^^  forfeiture  grvth  t0  ' tJie  king  belong^  to  ttie  wfj>6rtti6rt,  aft4 
|.  <^m.  pxg.    tf^«  inf^tmcr  is  to  h^vc  hh  par^  ftill.    lyhfeituiwh  ^w!g*Aptit  %j* 

Caii  g.  iP^arkcr  ^^ainjl  Taylor. 

pcbtcman^ji?-  |7k|LC>J^  pt*  ^  judgment  in  ^^vfrAy  ^i?«/t  m  «^*>T»  i^Wthe 
H^Zmo^U  pfaintifrdeclares  in  debt  pt 20I.  viz.  I  il'  upbn  anohligatiin,  In^ 
i^i^  •  4^'  ^P^'^  f  mutuatus.  Thp  dcfertdant  ^dcaded  qucad  the  '4!.  KON 
keb.  147.  t.  Vnrfii  365.  i.  po.  87,  Baym.  %iy  3.  lev.  09.  3,  Tfim  Kept  433.  <5J.  779* 
4-  T^^"*  ?fP-  347-    '    *  '   ''  ""     •* 


Trinity  Term,  9.  Car.  u    In  B.  U*  jt| 

lifts ty  it  A  At r  f0dtf€fiip9r  pi^triam ;  let  fr^iiihts  (fitemu  fimilit&k     '^*V!* 
Et  qtrtMd  the  (Ither,  he  demaikk  ffff  of  die  obligation  an4  <:ondi«*     ^r*^ 
tion,  which  waB  resd  to  be  upon  condirioa  |o  par  eight  pounds  at       ^^^^^ 
a  day,  &€»  ^nd  be  pleads  payment  at  the  day,  it  de  hoc  f^niu  i^c.  and 
the  pIaintifFy!^i/rV/r,  and  verdi£b  for  th^  fizintif^  quoad  the  bond  1 
^nd  ^ad  the  other  fpr  the  defendant  ^  ^nd  judgment  for  thd 
piaintiffi 

The  fcrfbr  ^gned  was,  That  here  is  not  any  tffuc ;  for  the  de-  '^^  •  p«* 
/endatlt  OQ^ht  to  have  pleaded  quod  fohlt^  et  hoc  paratus  eft  verifican^  ^^^l^t 
and  the  plaintifF  ought  to  hare  replied  Honfolvlt,  et  hocfetit^  fifr.  oftotbe«w«, 
fo  tbere  hSid  been  an  affirmative  and  a  negative  ;  but  as  it  is  here  ififlbebcjoinc^i 
there  is  no  iifue  at  all>  and  it  is  not  aided  by  any  ftatute  ^  and  there-  tiw  ^rpru  akieA 
fore  it  was  prayed,  that  the  judgment  might  be  rcverfed,  ^  ^  1**  ^'^ 

But  ALi.  THE  Couxt  held,  forafmuch  as  the  defendant  pleads  Foil.  59}.  ' 
payment,  et  de  hocj  Istc,  and  the  plaintiff  joins  with  him»  that  the  i.  Sid.  990,    , 
jQty  fhall  enquire  Whedier  he  hath  paid,  and  the  jury  finding  that  34X'  . 
hfc  hath  not  pilid,  it  is  good  enough,  and  aided  by  the  32.  Sen.  8»  ^'  J^-  SS** 
f*  30.  oi  Jeofails.    Wherefore  tlie  judgment  was  affirmed.  SSl.  13^      * 

Stnu  55t.    C0#^.  4^7.  575.    DougL  94. 
Sec  %$.  ft  ly.'Czu  1.  c*  S.  «nd  4.  ft  s*  A*^*  ^t  >^* 

Leycroft  againji  Dunker.  ^^"  »*»• 

Eafitr  Term,  9.  Car.  I.     /?«//  15a. 

ACTION  FOR  WOR]!)S.    Whereas  the  plaintiff  for  twenty  w«tfihnpoft* 
-^  ycafs  had  ufcdthc  trade  of  merchant,  and  yet  ufcth  the  fame;  'jj  ■««'«'« 
and  m  the  fifteenth  year  of  king^^ww  ufed  the  faid  trade,  and  „  ^^^ 
Went  tQ  Hamburgh^  and  thefe  ufpd  it  until  aa.  Jac,  t .  and  then  re-  «•  broken  incr«* 
turned  to  England^  and  i)(^  the  trade  of  a  merchant ;  the  dcfen-  *'  chmt  from 
dant,  to  fcahdalize  him  ih  bis  profeffion,  fpakc  thcfe  words  of  the  "  ^**»f*i'' 
plaintiff  Af  firfl  of  Oapker,  t.  Qir.  t.  •*  He  came  a  broken  mer-  ^  *  i^**** 
**  chant  from  Hetmturgk  Omuend^  at  his  ictuming  firom  Htimhirgb       '  "* 
"  into  England)  ;  and  that  I  will  juftify/*  .     JcCr*'* 

The  defendant  pleaded  not  guilty  ;  and  found  againft  him,  and  Cro.  jac.  141. 
damages  20I.  579*  •»*• 

Grimston  moved  in  arreft  of  jufjgmenit,  that  thefe  words  are  ,.  coeu  Ca^ 
not  adionable:  foralthough  it  is  to  be  agreed  for  faying  of  a  tner-  iss. 
Cham  *•  that  he  is  bfokcn,*  in  the  prefent  tcnfe»  an  aSion  lies ;  ».  term  %^  ♦ 
for  it  is  all  one  as  if  he  had  fajd  he  is  a  bankrupt,  which  is  a  great  473* 
fiiimdit  to  a  merchant;  ytt  when  kp  faitfa  that  he  came  over  a 
brokeh  dienAant  From  Ifami^rgkf  it  floch  not  import  in  itfelf  any 
(candal ;  for  he  (hews  tii^^t  he  came  o^Fer  eight  jears  before,  and 
he  tnigbt  bepm>e  ^  riph  mai^  anfl  of  good  ci?dit  mice  that  time. 

RlcnA1ti>^0)f,  CUnef  Jufiicfj  was  of  that  opinion  ;  fi^r  flander 
jMigfat  to  be  etpre^d,  and  not  taken  by  intendment  or  impiication  ; 
therefore  iif  onp  faith  of  a  merchant,  that  **  he  was  a  poor  man 
M  withii^  this  feven  years*"  or  of  a  workman,  that  '*  he  was  a  weal^ 
f|  Workmaii,  and  h^l  little  ftill  within  thefe  few  years,^*  an  adioa 
lies  not,  for  Ij.e  m;^y  be  riph  Or  a  goo^  ^^n)9i>  at  ^t  time  of  ch^ 
fpeaking. 

But  Jo^ESf  Berkley,  and  MysstF  held,  that  the  aftion  well 
lies,  and  it  is  not  like  the  cafes  before  put ;  for  there  they  do  not 
charge  him  with  any  crime,  and  by  intendment  it  may  have  good 
cxmllliiltion^  but  here  |ie  chargeth  him  with  being  once  broken. 


lit  Trinity  Term,  9.  Car.  i .    In  B,  R. 

EpTCKorT     If  qulfemel  malusfimper  pnt/umitur  effi  mains  iodemvemrestiX  at  Icaft  msKf 

mgmmjk        jj^vc  an  inclination  thereto  {a) ;  and  it  being  alTcdgcd  to  be  fpokea 

falih  et  malltiose^  and  to  fcandaJJze  him  in  his  profeffion,  it  is  a  great 

C«)  SiivwU     ^^^^c  ofdifcrediting.and  impairing  hifn  in  his  trade,  whereas  their 

Cadbke  t».        Credit  is  the  principal  means  of  their  gain :  and  if  he  intended  it 

Kjf>ie  Durham,  otjicrwife.  Of  had  Ipokcn  it  in  another  fenfe,  he  ought  to  havf 

*•  "^^^^  *^'P*    fliewn  it  by  fpecial  plea,  which  would  have  excufed  him  ;  but 

^^^*  when  he  is  charged  with  rualicjous  fpcaking  of  tliofc  words,  and 

f  with  aiiL  intent  to  difcrpdit  him,  and  he  pleads  not  guilty,  and 

fovnd  againft  him,  that  he  fpake  maliciouHy,  and  with  intent  t% 

difcrcdit  him,  the  Court  may  not  otUcrwifc  adjudge.    Wh^r^for^t 

it  was  adjudged  for  the  pUintiff, 

^^^  "•  Green  againjt  Lincoln. 

r'falLT^    A  CTION  FOR  WORDS:    "  Thou  art  a  long  fliag-baircd 
•t^Imw'  "  murthering  rogue."  Upon  not  guilty  pltt<kd,  it  was  found 

#^criiigroguc,"  for  the  plaintiff. 

iiaAiiom>ie.  G^tiMSTON  moYcd  in  arreft  of  judgment,  that  thcfe  words  arc 
I  CjC.jones,326.  not  a£tionable  *;  for  he  doth  not  charge  him  diredly  with  the  mur-* 
^^'  ^^•*^*  ^^^  of  any  perfon,  nor  faith  that  he  is  4  murderer,  but  the  words 
»  L^.  00 '  *^^  adjeftively  fpokcn ;  yrhich  manner  of  fpcaking  ftiews  that  the 
Btfdrtt,  7!  words  are  of  chiding,  and  do  not  aggravate  but  extenuate  fMa4  the 
>:  Com.  Dig.     manner  of  fpeakingr 

cSm.  17$.  HENDEh',  Snjf(fMt^  tnovpd  to  have  judgment  for  the  plaintiff i 

and  cited  fVilfpn  v.  Afeafon  {a)  in  die  pommo^^  pleas,  where  it  was 
.  adjudged  after  debate,  tliat  for  thcfe  words,  '*  Thou  art  a  murther* 
**  ing  knave, ^*  action  lies  ^  but  he  had  not  the  record  to  (hew- 

Thj;  Court  therefore  advifed  till  tlie  next  Term:  and  after^ 
wards,  in  Michaelmas  Term^  9>  Car*  (•  I)e4ng  |nov^  again,  it  vras 
adjudged  fpr  tbp  pl^ntiff. 

(«)  1:.  Roll.  Alv.  41. 

!Pa««  !«•  Fifli  againfi  Wagftaff. 

Jm!giiiefit  Inth^  "C  RROR  of  a  judgmej^t  in  thp  court  of  the  Afar/baUia^  by  virtult 
M^rfiaife^xe.   Lj  of  a  ncw  patent. 

^oietf,  becavfe 

k  WM  recited  The  error  affigned  was,  Becaufe  in  the  ftile  of  the  court  it  was 
«>»«i|j«y  had  mentioned,  that  the  court  is  holdcn  by  virtue  of  the  king's lettcra 
bttrftsV** «//  P*^^"'^  coram  fuch  perfons,  judicibus  noftris^  ad  audiendum  et  termi- 
^  eJifis.^*  nandum  ajfignau  omnia  placita  pfrfonalia  inter  omngs  pirfonas  infra  duo^ 
"  decim  leucas  in  palatip  rfgis  apud  JVeJimon^'et  inter  omnes  iwminrs  Jt 

bofpitio  damini  regis^  tarn  diu  quam  hojpitium  domini  regis  efi  ir^ta  ^o^ 


Poft,  558.  59|. 


Pytr,  175.  .  -      7    •     rxr  r      - 

Cro.Jac.  314.    d^cim  leucas  a  palatio  fVeJtmon. 

•  The  Court.  A  patent  ad  audiendum  et  terminandum  omnes  caufas 
eannot  be,  but  it  ought  to  be  onl^  of  criminal  mattgrs ;  and  for 
(hat  rcafon  the  judgment  wias  reyerfod* 


^parrw 
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Sparrow  agatnft  Mattcrfock  and  Othens.  Cass  i j. 

HiUtyTirm,  8.  Ctfr«  1,     RM 

^RESPASS.  Upon  a  demurrer  the  cafe  was,  Theflicriff  retumfi  TfceWnffofa 
*  ypon  an  elegit  that  the  party  had  not  any  lands,  but  only  within  **'*««y«wy  exc- 
thc  liberty  of  5/,  Edmund/bury,  and  that  J.  S.  bailiff  there,  hath  the  ^1^'^^ 
execution  and  Fetum  of  all  writs,  who  enquired,  and  returned  an  uw  meriff  $  h^ 
r^r/^/ by  inquifition ;  and  that  the  bailiff  deli vere4  the  ipoiety  of  the  jury  ihaii 
thefaid  land  extended  to  the  party,  and  that  thcplaintiff  by  virtue  ^^^t^Ua^ 
of  that  txient  entered  an^  intitfcd  himftlf,  Thp  qucftion  was,  ^^IS'^ 
Whether  it  were  a  good  title  for  the  plaintiff?  n^,   ^* 

First,  Wh^er  the  bailiff  of  a  liberty  may  make  aninquiiition  t.M.  ^t.  t^ 
and  extent  upon  an  eUgit  by  warrant  from  tnc  Iheriff  direfted  to  ^^:  ^51« 
him  ?— ££80i.vsD,  that  he  may.  ^.S^'d? 

Secondly,  When  a  jury  by  inquifition  fii^ds  the  fciiin  and  va-r  ^^»  >oq» 
lue  of  the  l?ind.  Whether  the  jury  ought  to  fet  out  the  moiety  for  ho^"*s  ^^^ 
the  plaintiff,  i^t  if  th^  bailiff  may  deliver  fuch  part  of  the  hmd  for  ^  co.  ^5^^ 
the  moiety  ?  i.  Vant.  %s^ 

And  IT  WAS  HBSOLVBD,  that  the  jury  (hall  extend  all  the  land,  stmn^^t^i^ 
and  the  bailiff  where  there  is  a  franchife,  and  the  iheriff  (where  no  3,  Com,  d^ 
jfranchifc  is)  Ihall  deliver  the  moieties,  and  not  the  jury ;  and  fo  ^^s- 
are  all    the  precedents,    Wh<jrefow  it  was  adjod^w  far  the^JJ^'^ 

plaii^tiff'.  VoQ^  4^ 


Michaelmat 


^  Michaelmas  Te«n, 

9.  Car<  I.    In  the  King's  Bench* 
Sir  Thomas  Richardibn^  Knt^  Chief  jfufiice. 
Sir  William  Jones,  Hm.  T 

5»  George  Crche,  Kftt.  ij^jicei. 

iSyir  Robert  Berkley,  iCn/.  J 

WiUiam  Noy,  Efy.  Attorfuy  Genera!. 
Sit  RfChard  Sheldon,  Knt.  Sdicit&r  Oeneral. 

I  wtimtmm  \  w  t'    ^ 

feAim  I.     thorns  Brojcbn  and  his  Wife  agawjt  Dagtr  and  hi«  We* 

Triniij  Term,  9.  Car.  I.    lUU  1 1 5a. 

lilt  impMHoa      A    CTION  for  thcfc  wprcb,  fookpn  by  die  wife  oFthc  defen- 

•IMf«»«rticii    /A     dant  of  the  plaintiff's  wife  :  ^«  Thdu  art  ji  witeh :  I  will 

|Mlrill^  ^h-  *-».<«  xnake  thc^  come  and  fty,  Go4/ave  my  m^rt:  1  was  fwtcd 

y^.^°yf.^  '*  ^^  ^^  ^y  "'^^^  charmed  fbr  thee.'*    Aft<x  viprdift,  iip*ll  Aot 

)^od»  ii  not    g^^'^y  plea^,  and  found  for  die  pkintiff, 

•aioQiMt.  T^rttcTOW,  RecMcr  ^  LM^x^-  mortd  in  arvcft  of  jid|«pent| 

^9'  «^^ft-    thaf  MM  of  thefewofds  tteaaiotuble;  for tbf  firftwMP^  ^hpa 

A^  %$9        '^  "^  a witth^"  without  memioaiog  that  (ht  beii^lrhW  anyrivftii. 

M'lsf*       csktdti  df.^cidi, afc  too  gomti,. and ao.«ftfoit iDaimAinabie^r 

fpeaking  of  them ;  and  be  cited  divers  precedents/  that  ht  c$ilifig 

one  ^*  witcii"  generally  adioa  lies  not,  if  he  doCb  not  Ihew  wfiat 

witchcraft  (he  committsd* 

All  the  Court,  upon  the  firft  motion,  were  of  that  opinion ; 
and  for  the  fecond  words,  <<  I  will  make  thee  fay»  God  (avc  my 
**  mare/'  there  is  not  implied  any  witchcr^t :  and  for  the  lail 
words,  **  I  was  inforced  to  get  my  mare  charped  for  thee,"  was  a 
fault  in  the  plaintiff,  who  would  procure  charming*  to  prevent 
mifchief  to  her  mare.  Wherefore  rule  was  giv^n  that  t|ic  judg- 
ment Ihould  be  ftaid  until,  &c. 

CAit  %.  King  againjl  Edwards, 

Trinity  Tirm,  7.  Car*  I .     R^  99a* 
'^''StVdfe?^  TTJECTMENT.    Upon  a  foecial  verdia  the  pafe  was,  %*f 
^dA  to  ti'iein  Boulting  and  JaTu  his  wife  D«ng  fcifcd  of  the  lai^d  in  quettion, 

and  the  heirs  to  them  and  the  heirs  of  the  body  of  John  B^ulttng^  remainder  to 
of  the  hody  of  Edward  Boulting  and  the  heirs  of  his  body,  the  remainder  to  IVil^ 
''^hd^*"**'  //tfw  Bouitinf^  and  the  heirs  of  his  body,  remainder  to  George  Ed-, 
Su!ndc7i  ow*  ttu?r££j  and  the  heirs  of  his  body,  die  remainder  to  the  right  heirs  of 
h  has  an  cnato  ttiei^td  J^hn  Boultinff  \  they  being  fo  feifed,  the  ijud  J(!lm  BowUnj^ 
taiiin pofleflion,  and  hi$  wife  and  fvilUam  Boulting  (the  third  in  the  remainderj 
and  not  a  re-  joined  in  a  feoffment  with  warranty  to  Matbufaleb  Keen ;  and  after, 
uml^^heT^W  ^^*  ^^'^  bulband  and  wife  levied  a  fine  tothcfaidV&^w:  afterward? 
gfatT\  %ni\t  ^he  faid  J^hn  Boulting  djed  without  iffue,  and  the  faid  William 
they  join  in  a  Bo\ilUng  and  Eflward  Boulting  died  without  iii\ie ;  and  in  die  fif- 
fcoffmcnt  10  fee  tecnth  year  of  king  James  the  faid  Mathufaleh  Keen  died,  and  the 
with  ihethirdin  lanj  dpfcended  to  Robert  Keen,  who,  after  the  death  of  die  wife  of 

remainoer  and 

fevyafine,it  will  be  a  difcontmo«pce,|iotwithilaiidiDg  the  hij(band  and  thofein  reoiainderdie  withoat  iiTiMk 
Jone^ji}.  I.  Ra  ^39,  3.  Ld.  Raym.  317.  Bull,  N.  P.  foo.  ftafl»i  17;  s^.  9*  Bond  712* 
3.Ba*.Ab.i^i«    1.  Com«  Dig.  56A.     3,  Com.  Pi|,  yCji  77^  ^     * 


Michaelnus  Tertn^  9.  Car.  t.    !a  B«  R,  '  S^i 

Ihe  faid  Jthm  MoMbkgy  entered  and  kt  to  the  plaintiff;  and  die  de«       Xtne 
fcndaac,  by  the  cooimand  of  the  iaul  Gsirgf  Edwards^  oufted  him.      £^^''^ 

Tlic  folc  qtieftion  was.  Whether  the  entry  of  the  faid  George 
Edwards  was  hwfal  ?    And  it  was  argued  by  Germ Y1P>  Jor  the  . 

flaintiff^  and  by  MAYWAiip,/ar  the  defendaia. 

The  riK*T  (^pESTiow  W.7S;  Whether  fliii  fcoffinent  were  a  dif-  If  Undbe^tw 
c^nonOTDCcorthe  cftate  tail  ?  And  itwas  urged  forfhc  dcfendaRt,  ^jj?!^"^^ 
that  It  IS  fiot  any  difcontintiancc;  for  the  hulband  during  die  co-  iieiMci  the  body 
veitnr&,  having  t  joint  eflate  with  bb  wife  in  the  Ireehdd,  had  of  the  bnib^od^ 
not  any  cftate  tail  in  potfeffion,  but  qnafi  a. remainder  hi  taU,  ex-  a«JthrhuAaod 
pedant  «pon  a  joint  eftatc  for  Kfc,  and  not  executed  ;  fo  then,  ™**^*^' 
jiot  being  feifed  of  the  eftate  tail  in  pofieffion,  itcannot  make  a  dif-  SiTu^MwL 
continuance :  aiid  to  prove  diat  be  cited  Otuarv.  Mergam  (a),  and  tinnmce. 

RicHAitDsoN,  Chief  Juftitt^  Berkley.,  and  Myself,  as  to  this  3.  Cq.  5. 
point,  held,  that  the>eftate  tail  is  in  him  vefted  and  fettled,  and  iR^KAb^fija^ 
that  his  and  his  wifc*s  feoffment  tnalees  a  difconti nuance  :  and  J*^,^2J|I* 
although  it  was  objeAed  that  U^iUam  Bcniting^  the  third  in  the  re-  ^jj,  42. ' 
lAainder,  joined  in  the  faid  feoffment,  fo  as  it  could  not  make  a  dif-  c^wp.  701. 
contiiraanee^btttthateTery  of  tfaemtrfpeftively  pafled  their  clbites, 
ALL  THE  Jvsness  ^feed,  that  this  joining  of  fyiuiam  is  not  ma- 
teriti ;  for  tberD  is  an  intermediate  remainder  in  tail  to  Edward 
Bmdthtg^  which  i^  difcontinued.  ^ 

But  Jones,  Ju/iicey  tioabted  thereof,  and  conceived  it  was  not  a 
difconrinuance,  becaufe  the  hufband  was  notabfolutely  feifed  of  an 
eftate  uil  during  the  life  of  his  wife. 

The  second  objection  was,  That  if  this  feofFment  were  a  if  a  huflMnid 
d^contintonce  At  the  common  law,  yet  it  is  taken  away  as  to  the  '"'^  *  ^°°^ 
wife  by  the  ftatute  of  32.  Hen.  «.c,  aB. :  and -as  it  is  taken  away  as  JJJJ^^, 
to  the  wife,  (o  is  it  alfo  as  to  thofe  in  remainder  after  the  wife^  efpe-  jointly  fejM,* 
ciallv  the  wife  furviving  i  and  that  die  line  after  the  feoffment  i&  andiS«%,  Md 
hot  oy  way  of  rekafe,  and  is  no  fuch  fine  as  is  intended  within  the  th«wifeMiNii 
ftatute ;  for  it  ought  to  be  fuch  a  fine  which  at  the  firft  paffed  the  ^^i^f^2 
eft«ie,and  not  a  fine  which  inures  by  way  of  confirmation.  ^difcilJvSiv^ 

But  Ati.  THE  Justices  agreed,  that  this  feoffment  and  fine  to  ance  cresied  1^ 
the  fame  perfon  make  but  one  affurance;  and  wlien  the  wife  is  '^  ^^H^b 
barrwl,  and  hrr  eftate  dcftroyed  by  the  fine,  that  (he  cannot  enter,  ^r^Xnl 
thofe  in  rcfi^indtr  may  not  enter,  but  are  in  cafe  as  they  were  at  mamdcr  caa 
tbe  commpa  law:  and  as  this  cafe  is,  they  all  refolved,  tliat  anex->  enter. 
piefe  diicen^  bnug  found,, it  takes  aw«y  His  entry.    Whmupon,  by  lo^Cp.  9^.  a« 
theaflentofJoHftSs  tiiFithput  farther  itrgumeiiC  it  was  «dj«4gQd  lbM.R0tt.Ab.634. 
the  plaintiff\. 

JoN£8,  for  the  firft  point,  cited  JFomev,Web/ter{^]^  where  itjofles,  314* 
was  held  by  the  Court,  that  it  was  not  any  difcontinuaiu«e«'faen 
the  wife  furvived  ;  but  if  the  hulband  bed  fufvived|  it  Ihould 
have  been  otberwife. 

(«)  3.  Co»  5*       ih)  «.  Co.  <t«.       (0  Mao«,476.;  ' 

Sir  Richard  Snowdt  tfpthffi  — — .  <^*«  $• 

A  CTION  UPON  THECASE.    Whereas  one  CAnyJwereJthi-  Toicesfcano. 
'^^  bited  a  bill  againft  the  plaintiff  in  the  court  of  chancery,  and  JfJ^  ^'''^ 
ffiews  wluit^  &Ci}  and  the  plaintiff  had  put  in  his  infwer  thereto,  uiSnnUigm' 
••fwartDafaiEincliairitery'^ltaaioeabfc^iRHtlwucallstfg^  ar  thai  tfwfS 

anrsmeOarUiis than Cte SOS ll«id»    roft.^^.  )S3* 

and 


SKt  ^  Michaclxlias  Term;  9.  Car.  i  i    In  B.  R. 

SitoMt      tod  fli^ws  what,  Wherennto  he  was  fworn  ;   that  the  defendaiit 
«p^       fpakc  thefc  words  of  the  plaintiff:  "  He,"  imutenda  the  plaintiff^ 
•""^"^       "  is  forfworn  in  bis  anfwcr  to  Cbriftmas\  bill,"  innuendo  in  his  an- 
4R0II  Ab.4a*  ^^^^  ^^  ^^^  ^*^*^  ^^'^*    '^^^  defendant  pleaded  not  guilty  ;  and  it 
^^.     '     *    *  was  fouitd  againft  him»  and  damages  allefled  to  fifty  pounds. 
C{ro.Bl!z>  t J5.       Bramstok^  Serjeant^  and  Ma*  Grimstok,  moved  In  arreft  of 
rX^!t^^  judgment :  First*  TKat  he  doth  n^t  lliew  in  what  point  he  was 
m\  com.  Di^.     perjured  ;  for  there  ztt  divers  precedents  that  indi&mcnts  of  per* 
17S.  jury  have  been  quafhed  for  this  catlfe,  that  they  have  not  fhewn 

lA.  lUy.  t59.  the  perjury  to  have  been  in  a  point  material — But  all  the  Court* 
i.T€r*aep.«9.  RicHARDsoK,  Chief  Jujlice^  abfcnt,  held  it  to  be  ho  good  excep- 
tion :  for  true  it  is,  that  indiftments  ought  to  ihew  the  caufe  of 
the  perjury ;  but  i^  an  a£tion  for  wordsj^  which  is  grounded  upon 
the  IpMdiof  another,  it  cannot  be  enlarge4  fiii^tber  than  the  other 
ipake* 

Secondly,  Becaufe  it  is  not  (aid  that  he  is  forfwdrii  in  bis  an- 
fwer  in  chancery,  nor  is  it  averred  that  there  is  not  anv  other  bill  nor 
anfwer  but  that  which  is  mentioned ;  and  there  may  be  another  bill 
in  another  place. — Sed  non  allocatur :  for  when  it  is  Ihewn  there  was 
fuch  a  bill  m  chancery,  and  an  anfwer  thereto,  and  that  tlie  defen^ 
dant  fpake  thofe  words,  and  is  found  by  verdift  guilty  of  them  upon 
that  occaiion,  the  adion  well  lies  without  other  averment;  for  it 
ihall  not  he  prefumed  there  was  any  bill  and  anfwer  in  any  other 
place.    Whereupon  it  was  adjudged  for  the  plaintiflf. 


Caue  4* 


Dorothy  Brian  againft  Cockman« 


Toean  •  »idov  A  CTION  FOR  WORDS.  Whereas  the  plaintiff  was  o(  good 
m  vAort,  uitf  **-  feme,  and  always  free  from  adultery  or  fornication  and  other 
^'^  bom^^'  crimes,  and  after  the  death  of  Brian  her  late  hufband  was  in  com- 
wcdtock  arc***  munication  with  one  CbwAry  for  a  marriage  b^twixt  them ;  that  the 
hmfiatdi\\%wt*  defendant,  to  deprive  her  of  her  fame,  and  to  hinder  l>er  from  the 
itonabk.  faid  marriage,  fpake  of  the  plaintiff  tliefe  words :  ^'  She  is  a  whole, 

Anw^  169.296.  (»  and  her  children  (innuendo  her  children  which  flic  had  by  tbte 
43^  .  ct  fajj  Brian  late  her  hulband)  arc  Frambl/h*5  hdL^caxAsy^  innuendo  one 

4.C0.  iS.  Nicholas  Framhl/h.  Upon  not  guilty,  it  was  found  for  the  plaintiff. 
i.Ran.Ab.35.  -^         r  . 

Hetlcy,  iS.  Grimston  moved  in  arreft  of  judgment,  that  fhefe  words  are  not 

^^B  ^\  ^^^'  aftionable :  for,  for  calling  **  whore"  there  lies  not  ariy  aftion ;  and 
J.  Bum.  48.     ^^  %  ^^^  '*  ^^  children  by  her  former  hufband  are  Frambijh'% 
Cro.jac.  33*3.   ^*  baftatds,"  is  repugnant  in  itfelf  j  for  they  cannot  be  baflards 
1./M.  397..      which  were;  born  in.  the  time  of  4ier  formet  hufband. 
I.  Con*  DjK« 

i$5.  But  ALL  THE  CouRT  hcld^  that  the  aftion  well  lies  :  for  to  fiy 

of  a  widow  who  is  in  communication  ofmarriagc  with  anodier» 
that  **  fhe  played  the  whore  in  her  former  hufband's  time,"  is  a 
great  difcrediti  and  to  fay  that  «*  hef  dhildrtn  are  baftards"  (al- 
though in  truth  they  cannot  be  baftards  in  law,  yet  in  reputatioff 
they  may  be  fo),  is  caufe  of  lofs  of  her  marria^,  and  that  none  t^ill 
jnarry  with  her.    Wherefore  it  was  adjudged  tor  the  piaintiff. 


Edwards 


Edwards  tf^tf/^y?  Wooddcn,  <iAstj.. 

HUarfTsrm,    ^Car.l.     Roll  tox. 

'p  EPLEVIN.    The  defendant  made  conufance  as  bailifF  to  Jchk  in  wpkite,  ih 
*^  Cauon;  for  that  the  pkce  WHERfi  is  twelve  acres,  parcel  of  a  g^^"'"**** 
meadow  in  Staunftedj  parcel  of  the  manor  oi  Stannfted^  of  whieli  balKif  uaci^b 
manor  one  George  Bing,  efq.  was  feifed  in  his  dtmejne  as  rffa ;  and  feUin  in  fee  of 
fo  feifed  by  incfenture,  in  the  12.  Jsc.  i.  granted  a  rent-charge  oi  ^.  TueiiUmcMf 
thirty  pounds  to  Sir  Rgbert  H€€tb  and  others  in  fcciffuing  out  of  the  »«  barcwrfcflet 
faid  manor ;  and  that  they,  by  indenture  inroUed  within  fix  months  ||gie^rirt«iiui 
in  the  chancery,  for  three  nundred  pounds,  granted,  bargained,  fcifmukra 
and  fold  that  rent  to  the  faid  John  Cotton  and  his  keirs ;  wherefore  prior  lealfe,  by 
for  rent  arrear  at  fuch  a  Fcaft  he  made  convfancc^  isfc.    The  plain-  which  it  *p- 
tiff  in  bar  of  the  conu/nnct  confei^,  that  tne  land  is  parcel  of  th^  had^dJri/* 
manor,  and  that  Georgs  B'mg  was  feifed  of  the  faid  manor  indomimcs  ytrt^j^i^ 
fuo  ut  diftodoy  PKOUT  in  the  conufance  \  and  that  the  £ud  Georgg  good  conleAea 
Bing^  fo  being  feifed,  granted  the  faid  rent  to  S/r  Robtrt  Heath  and  and  avoidance 
others,  ?rout,  &c.    Stdquod  din  antca  the  feid  GfORCE  BiNC  alt"  J^ *''«  ^^^  « 
fuid  babuit  in  the  faid  manor,  and  long  time  before  the  grant  of  the  .^^  ^^*  ^^ota 
laid  rent,  one  John  Leigh  was  feifed  in  fee  of  the  faid  manor,  unde^  U\\\ewftgUm4u4 
tsfc.i  and  fo  feifed,  in  5.  Eiiz.  devifed  that  manor  to  Richard  Blunt  avtidmict^  k 
for  one  hundred  an4  twenty  years,  by  virtue  whereof  he  entered  being  only  ade- 
and  was  poffcflcd  ;  and  fo  poffeffed,  17.  Eliz.  granted  the  fame  to  ^^J'^/j^^J"*^ 
Thomas  Blunty  who  entered,  and  in  31.  EUk.  afligned  that  leafe  to  .^1,^^  JI^ 
the  faid  Gem-gt  Bing^  who  likewife  entered  and  was  poflfeflcd ;  and  r%r. 
fo  poflcflfed,  in  37.  EUx.  afligned  it  to  Henry  Bing\  and  that  he,  ^^^ 
22.  Jac.  I.  aflS^ned  it  to  Hammond  Claxton^  who  entered,  and  was,  jonel,!*©!, 
and  yet  is  poflefled,  and  licenced  die  plaindfFto  put  in  his  cattle  ;  Dxer,'3tx. 
who  tliereupon  put  in  his  beads,  and  the  defendant  diftrained  i.  Saimd.  107. 
them,  ice.     Upon  this  the  defendant  demurred,  and  (hewed  for  ^^r-  ^\^ 
ttufe:  3- Mod., I,. 

First,  That  he  doth  not  confefs  or  traverfe  the  grant  to  Cotton.   'S*- 

Secondly,  That  he  doth  not  fhew  how  the  feifin  and  grant  of 
the  faid  Grorge  Bing  is  avoided. 

Thii^dly,  Becaufe  the  plea  is  r^ugnant  in  itfelf. 

And  now  being  argued  at  the  bar  by  Rolle,  for  the  defendant ^  he 
lhewed»  that  this  plea  to  the  conufance  is  ill,  becaufe  in*the  conu^ 
faice  it  is  pleaded,  tliat  Ge^ge  Bing  was  feifed  in  his  demefne  as 
of  fee,  and  granted  that  rent,  &c. ;  which  is  intended  as  a  feifin  in 
fee  in  polleffion :  liien  when  the  plaintiiF  confefled  that  he  was 
feifed  in  donunicofuo  ut  de  feodo  frout^  it  is  a  confeifion  of  the  feifin 
of  the  fee  in  poiieffion :  and  when  he  afterwards  (hewed  a  leafe  for 
years  by  another,  long  time  before,  and  that  leafe  conveyed  to  the 
grantor  of  the  rent,  and  from  him  by  mefne  conveyances  to  the 
plaintiff,  it  may  be  intended,  that  the  grantor  was  feifed  of  the  fee 
in  reverfion,  and  not  of  the  fee  in  poueffion ;  for  it  is  not  repug* 
nantto  the  formef  part  of  his  confeffion,  and  it  is  not  a  confeifion 
of  the  feifin  alled^ed :  wherefore  he  ought  to  have  traverfed  aifjtti 
boci  tfaathe  was  feifed  uHar^l  itik  modo^  or  that  he  was  feifed  mod§ 

et 


IH  Michaelmas  Term,  ^  Car.  x.    tn  S.  1^. 

Xfewjiirvft     itformu  pr^ut :  alfo,  he  doth  not  Ihew  how  th«^  fee  came  to  the 

«fiu^       grantor  after  the  leafe  :*  alfOf  there  is  not  any  fbU  confeiHon  that 

WooDDxif •    j|^^  f^  ^^  jj^  ^j^g  grantor,  but  by  argument^  which  is  not  good  iri 

'A494*        pleading;  and  forthefe  rcafoii^  it  Wad  moved^  that  the  bat  to  the 

C9nufanci  is  ill. 

RicHARDSotet  C3)ief  Jiifiicr^  and  JoN£$  trere  6f  that  epintoii 
tipon  the  firft  motion. 

But  I  conceived,  that  thfe  |)Iea  is  a  good  c<mfeflioii  ^nd  avdidance 
of  the  feifin  in  fee  alledgtd^  and  there  nbeds  hot  aiiy  thtverfe  ;  for 
when  he  entitles  himfelf  to  a  ieafe  for  years  precedent,  vet  in  cjlfi 
which  is  not  chargeable  with  this  rent,  and  allows  the  reveiiion  in 
^,  expeftant  upon  this  leafe,  to  be  iii  the  grantor,  the  pleading  i$ 
good  s  for  one  fcifed  in  fee  of  reveriion;  expeliaht  upon  a  l^P  for 
years»  maj  well  fay  that  he  was  feifed  in  domimcojiib  ut  defio49^  for 
of  thaf  fcifin  be  may  have  ahaiSfe  ;  and  that  tht3  ple^  is  good  apr 
pears  in  Adams  v.  Wruiejky  {a).  And  to  (hew  how  he  afterwafd^ 
came  to  the  fee  lies  not  in  the  conufancd  of  the  plaintiff ;  but  he 
may  well  admit  it  without  prejudicing  himielf,  be  claitning  by  a 
^^Ss^  precedent  eftate  not  fubjeft  to  that  charge  :  ^uld  to  ta)i:e  a  travfrft 
when  he  claims  by  a  former  eftate  and  admits  it,  is  not  n^cflfiryt 
and  peradventute  might  be  perilous  unto  hiip,  %s  6i  Cq,  la.  iifyiw*s 
Cafe. 

Bf  &KI.EY,  Jufiuey  conceived,  although  fei^n  «s  pleaded  Mf  Jmi-- 

%.  teon.  44.S0.  nic^fup  ut  df/eodifif  which  fh^U  be  intended  feiQp  In  foQieffiWi  9s  it 

3.%iDd.  319.     is  pleaded,  yet  the  pl^a  h  gPPd  in  fubftance.,  bediyfe  he  »voi4s  ihP 

T«^- '  51-       charge  againfl  hi«i  by  reafpn  of  the  former  eftatej  jind  if  tfiffc^ 

a-  swKi.  5#.     ^ j^y  ^^  therein,  it  is  -x^nly  for  want  of  ^r^^^rfi^  kivl  fhit  is  fa^ 

form ;  and  not  being  (hewn  for  cauie,  but  other  eaufea  kvs^sf^PB^ 

it  jjs  aided  hy  the  a  7 .  Ell%.  c.  « and  the  defendant  (ball  8^  W^^ii^ 

vant^  therepf.-^And  to  this  opinion,  for  this  cavie,^idHA|Lpim' 

and  Jones  feemed  to  incline;  but  tliey  would  ad1rife.-^£l|l^ 

jwmatun 

Ca*!  6.  Jdtm  George  and  his  Wife  dgahjl  H^r^ff* 

Jntt^  Pqjte  28a. 

An  aason  wiU  ^HIS  Cafe  was  now  moved  again  byHoLLK^/Jr  ibeplaiftilj]  id 
601  lie  for  cau  *  ^'  bsLVC  judgment,  tliat  aftion  lies  tor  thefe  wonk^  f6t  filting* 
nns  aiiorher«<a  u  sfae  IS  *  wttch ;"  becaufe  all  kind  of  witchcraft  k  puniibid)k^ 
foJ^'tft  of^*  ^-  >^  '•  ^'  ■*•  (^''  ^^  **  iatciukd  tobc  flich  l¥ho  bafhconfetau^ 
witchcraft  be     9fith  a  ^irit,  and  works  by  fpirits. 

•Hedged.  g^  j^^i,  YrtE  CoOrt  firiatim  delivered  iheir  bpihion,  that  tjrtl 

tT^'l^lL  *^*'  «^*®"  ^^^  ^^^  ^^  calling  one  "  witch,*'  without  glledging  ftc  hgth 
'  '  done  fome  «ft  ;  but  if  it  b^  faid  that  Ihe  bewitched  ^y  mail  or  anj 

^^-  J**^  '50-  ^ing,  it  .^ell  lies  :  but  to  fay  ftc  is  «  a  witch*'  generalljr,  is  notac-^ 
f .  R0IM5.  tioiAbk  5  for  it  is  a  common  faying»  ^  You  ab?  a  witch,*'  whj^ 
Moor,  io6.'  *  may  be  by  yourtpngue  or  looks,  fccC.  Wherefoj-c  it  was  adjudnd 
i.  Com.  Dij.    Ibr  the  defendant*    Vide  H^yJks  v.  Ju&  (*) »  adiudgcij  ac^prdinnYi 

Ty«yn 


Michaelmas  Tcffti,  9.  Can  x.    In  B.  R^  3^5 

Tyffyn  agahfji  Wingfield.  ^^"7. 

•THE  record  was,  **  ^eritur  in  pLictto  tranfgreffloms  fro  ih  piiJv!  Antaioofor 
*    "  et'armis  atpit  ft  chafeav'it  his  cattlfc  into  the  elofe  of  ^.  S.  for  fj^J»8  ""^ 
*^  which  he  took  them  damage fefa:it^  and  the  plaintiff  was  inforced  cfofc*!^r*v 
•^  to  pay  to  him. forty  Ihilliiigs  foi*  amends,  per  quod  he  fuftained  thcpWntiffwu 
*'  damages,  &c/*     After  vcrdift,  upon  not  guilty,  and  found  for  oWijedtopiy, 
the  plaintiiF,  *«•  "^  «^^ 

Henden  moved  in  arteft  of jiidgtrtent,Becaufe  he  did  hot  (Conclude  ^.,i»^  though 
tentra  pacem^  t^c.  :  for  the  bill  recites,  that  it  Is  ^*  placltum  tranf-  ihcbmi$«//*i/. 
"  gr€j}iom$^^  and  the  declaration  is.  "  vi  tt  armis ;"  therefore  he  "jr£^M,"aod 
ought  to  conclude  contra  pacrm  :  and  beCiufe  it  is  not  fo  done  it  is  l!^?*^*'*^ 
ill  in  fubftance,  and  not  aided  by  any  of  the  ftatOtes  df  "Jeofails.        Anto>  T^' 

But  Grimston,  for  the  flainiijfy  argUed,  that  this  Is  an  aftion  **«**•  377» 
upon  ihc  cafe :  for  the  aftion  is  not  brought  mcfcly  fot  the  taking  iRon.Ab.  loo. 
or  chaling  of  liis  cattle,  but  for  a  fpecial  wrong,  vi%.  for  chafing  »;R>oW'*«P'»39* 
them  into  atiotherman'a foil,  foas  tliey  were  thfcrc  trefpaflcrs,  and  ,30.  **"  "*' 
he  inforced  to  Compound  for  tiiis  damniiication :  and  although  it  Hob.  x8o. 
be  v\  w  armis^  yet  that  doth  not  prove  it  to  be  an  aftion  of  trcfpafs  ;  Vjugh.  loir 
for  that  mav  be  in  an  aftion  upon  the  cafe,  as  it  is  in  The  Eari  0/^^^  ^^* 
Salop's  Ca/e^g.  Co.  50.     And  although  the  recital  of  the  bill  be  V,^^hf^ 
inplactto  trcmfgrejjloms^  yet  it  is  not  of  neceffity  to  be  trefpaft  only,  131.     * 
but  may  ferve  for  trefpafs  upon  the  cafe.  5.  Com.  Dlf . 

And  ALL  TME  Court  being  of  that  opinion,  it  was  adjudged  ^^i*       *  • 
for  the  plaintiff.  4.BacAb.ii. 

Ste  t6.  &  17.  Car.  a.  c.  %,  and 4.  U  5.  Ann.  c.  16. 

Symonds  agatnjl  Seab9url)e*  Cai«i, 

«  EafterTtrm^  %.Cor.\.    Roll 

A  CTION  ON  THE  CASE.      Whereas  the  plaintifF,  upon  Anaatonontht 
•^  oth  Oetoher^  5.  Car.  i.  was  pofleircd  of  an  ancient  houlc'iii  c«fe»nn  be 
Worcefler ;  and  the  defendant,  the  9th  OlUber,  5.  Car.  i.  was  and  "^^t^^l  • 
yet  is  poffcfled  of  another  houfe  and  void  piece  of  land  adjoining  for^ttruaing 
to  the  nortli  part  of  the  plaintiff's  houfe,  wherein  were  three  win-  theiigbct  of  an 
dows,  time  whereof  memory,  &c.  by  wbich  windows  the  light  came  •««»nt  in«f- 
our  of  the  faid  void  parcel  of  Und  into  the  plaintiff's  houfe,  time  ^"^* 
whereof,  &c. ;  that  the  faid  defendant  maUciou()y,  to  deprive  him  of  C^o-  ^i«.  tzS. 
the  light  coming  by  the  faid  windows  into  his  h^uic,  the  iaid  9th  J:  ^'  *^7' 
OtUbery  5.  Car,  1.  erefted  a  building  in  part  of  tlic  faid  void  piece,  t.'v/nV'a^^^' 
and  thereby  ftopped  the  lights  coming  by  t^ie  £iid  windows  into  x* Show.  7!^' 
his  houfe,  whereby  his  houfe  is  totally  darkened,  and  he  much  pre-  i-«i.  Ray.  392. 
judiccd  by  that  ftopping.     The  defciuiant  pleaded  not  guilty  ;  and  *•  ^^^^^  *Hi. 
found  agaiuft  him.  C6wp.6|5. 

Exception  was  taken  in  arreft  of  judgment,  That  the  declaration  Adecbration 
is  repugnant  in  itfelf ;  for  to  fay  auhuc pilJcffiwutm  of  the  faid  void  **»***»«  defco- 
picce  of  land,  and  to  fhcw  the  offence  in  crcfting  a  building  upon  ^*"*^*Vffrf 
It,  Ihews  that  it  is  not  now  a  voiJ  piece  of  land.  JrVhoufe^nd 

Berkley  w^  of  this  opinion  ;  but  RicHARDSoJii^  JoNps,  an^  land^and'i^aed 
Myself  held,  that  this  is  good  enough,  aiid  na  fcpvgiiancy  in  the  boiwinfi  there- 
adbuc  pojpjfionatus  ;  for  it  may  be  that  part  of  tlie  faid  void  parcel  of  «"»*«•  *•««><*. 
laud  U  ouilded,  and  darkens  his  light,  ^nd  part  reftiains  Ihll  void  ;  C>oa|i*  4^5* 

CEO.  CAR.  y  and 


3I26  Michaelmas  Terrii,  9.  Ciu  x.    In  B.  R. 

Stmohos  and  the  declaration  as  to  that  is  but  farplufage,  and  the  one  part 

agaim/t  ^gU  ft^nds  With  the  other. 

.            .  *  Another  exception,  Becaufc  he  allcdgcth  not  any]>eribn 

ft>r'ancieiu  *^  in  whom  the  prefcription  may  be  fixed  ;  and  the  plaintiff  is  but 

li«;bts  is  CO  the  leflce  for  yearS,  who  cannot  prefcribe.  But  it  was  anlWered  thcieto, 

h»fi  and  hoc  that  the   ''  time  whereof,  &c."  is  tied  to  the  houfe,  and  not  to  any 

fhc^«»;^«.  perfonal  prefcription ;  and  being  an  ancient  houfe  and  windows 

Pott,  419*  therein,  time  whereof,  &c.  there  need  not  any  prefcription  in  any 

Cro,  Jac,  I51,  perfon.— Wherefore  it  was  adjudged  tot  the  plaintiff. 

Cai«  9*  Baal  againj  Baggerley; 

Trinity  Term^  9.  Car.  i.     Roll      /• 

Tody, ••Thou  A  CTION  FOR  WORDS:  ♦'  Thou  haft  forged  a  priry  fcal 
••  haft  forged  «  •^*-  "  and  a  commifGoh :  Why  doft  not  thou  break  open  thy  com- 

«•  fion,*'  ihali  After  verdi£l,  upon  not  guilty  pleaded^  and  found  for  the  plain- 
he  intended  to  tiff,  it  was  moved  in  arreft  of  judgment,  that  thefe  words  are  not 
ineari  «« tu  aflionable :  for  he  did  not  fay  th§  king's  privy  ftaly  nor  any  writ 
*  Aaf*''iid%iB»  ^"^^'^  ^*'  privy  feal ;  and  it  doth  not  appear  what  privy  feal  he  in- 
*•  Wr  cmmtj-  tended :  anb,  he  faith  not  what  commiflion  ;  and  the  words  fubfe- 
^ jiJn  unitr  bit  quent,  '*  thy  commiffioii,"  fhewed  that  he  intended  a  commilEon 
*•  ffivy  Jtmi:*  made  by  the  plaintiff  himfelf. 

s.c.  jonet,3i^.  Butit  wasanfwered  thereto^thatby  zprivyfealis  intended /^bri/ir/'i 
s.Roil.  Ab.M.  privy  feal^  and  being  fpoken  generally,  is  to  be  intended  according 
%,  Buift.  1J7.  ^Q  jhe  vulgar  fpecch  and  intendment;  and  no  other  feal  is  meant 
I'  si7*u2^'  thereby  befidcff  the  kill's:  and  "  tliy  commiflion"  is  intended  a 
I.  HiwfcP.C.  commiflion  which  is  fuedcfut  under  the  privy  feal. 

^^  *  Thb  Court  fcemed  to  incline  to  this  opinion ;  but  B£Rih.EY, 

Jujliiif  doubting  thereof  the  Court  would  advife. 

Afterward  it  was  moved  again  and  argued  by  pALMER^y^r  th 

defendant y  and  by  C  AIT  HiOP,  for  the  plaintiff. 

Palmer  (hcw^d,  that  thefe  words  do  not  import  in  themfelres 
that  hefpake  of  the  king's  privy  feal,  for  there  is  not  any  induce- 
ment that  there  was  any  fpcech  of  the  king's  privy  feal ;  and  the 
words  in  themfelves  do  not  import  any  flander,  and  they  fliall  not 
tc  helped  by  an .  intendment  or  innuendo.  And  it  may  be,  that  a 
private  perlon  might  havfc  a  private  feal ;  atid  the  words  after  flicw 
the  intent  of  the  defendant,  when -be  faid  *'  thy  commiffion,"  in' 
nutndo  the  commiflion  of  the  plaintiffs 

Caliph ROP  thereto  anfwered  for  the  plaintifft  that  the  words 
fhall  be  taken  according  to  the  vulgar  opinion,  and  ds  the  auditors 
underltand  in  their ufual  phrafe,  which  is,  th^t  he  fpake  of  <^  the 
**  kmg's  privy  feal/'  when  he  faid  ••  a  privS'  feal ;"  and  when  he 
faid  **  thy  commilfion/'  it  is  to  he  inftcnded  *'  the  eommiffionun- 
^'^  der  tlie  privy  feal  which  the  plaintiff  fuod  out."  And  he  cited  a 
cafe  in  Trinity  Term^  35*  Eliz.  {a)  wliere  an  action  was  brought  for 
thefe  words,  **  Thou  haft  forged  a  writing  for  which  thou  waft 
*<  broughtr.into  the  fiar-chamber ;"  and  it  was  adjudged  in  the 
common  pleas  that  the  adtion  lies,  for  they  ftiall  be  intended  fuch 
t^ritings  tot  which  one  fhall  be  puniihed. 

(«)  Mttnday  Vs  Cordal,  C(o.  Ellz.  296. 

And 


,        MieWlmas  T^erm,  9.  Oar.  i.  In  ft.  I^;  i^J 

Ahd  ALL  THE  Covurferiatm  delivered  theit  opinions-,  that  th6        ^AAt 
iftion  Vicll  lies ;  for  the  words  are  fpoken  malicioufly  ;  and  bci|ig        *^*"V> 
allcdgcd  in  the  declaration  that  he  fpake  them  to  fcandalize  him  for     ^ «*'**«•  *^* 
forging  of  the  privy  feal  and  a  commiffion,and  being  found  guilty*  i.ro1L6». 
it  Ihall  be  intended  according  to  the  vulgar  interpretation^  '*  the 
"  khtgU privy feaU^^  the  counterfeiting  whereof  is  treafon  (a) ;  and 
a  commlffion  (hall  be  intended  the  kinf^i  commijpon  under  his  privy 
y^tf/.— Berkley,  7i//[w;  agreed  with  tnc  others.    And  judgment 
was  given  for  the  plaintiff. 

(«}  By  25.  Edw.  3.  c.  z.  and  i.  Maryi  ft.  2.  c.  $» 

Johnfon  againfi  Davy.  ^*"  '**• 

Tfintty  Term,  9.  Car,  !•    RoU  13 14. 
p*  jECTMENT  of  fix  mfcffuages,  one  hundred  acres  df  lartdi  Jn  ^camcot,  if 
^  three  hundred  acres  of  paftute,  &c.    Upon  not  guilty  pleaded,  ^^1^^^^^ 
the  verdid  was  found  for  the  plaintiff.  Moclber  Term, 

Grimston  moved  in  arr^ft  of  judgment,  thitthis  fuit  is  by  qri-  andbetwewi 
ginal  writ,  and  the  original  doth  not  warVant  the  declaration ;  JFor  *^.|J2??**i, 
the  original  h  of  one  meffu^e  and  fixty  acres  of  land,  arid  fo  Varied  declaradnii"it  * 
from  tlie  original  in  the  number  of  the  mefTuages  and  the  land.       miU be  intended 

But  ftoLLE,/*r  the  plaiAiiffy  faid-,  that  this  fhall  not  ht  intended  ||JJ|jchthI'^^^. 
the  original  upon  which  the  plaintiff  declared;  but  that  there  was  tiffdedaml!^* 
another  original  which  warrants  this  declaration,  which  is  now  Ante,  281.290, 
embezzled.    And  it  ihall  not  be  intended  to  be  grounded  upon  the  i9>* 
Writ  which  is  now  fhewtt,    First,  Becaufe  the  Writ  bears  tejie  Hoh.  151. 
i8th  April,  i^turnabltf  i  j.  Pafebee,  and  this  deUatation  is  in  Trinity  3.  Mod.  136. 
TWm,  and  here  is  rto  continuance  upon  this  writ :   Secondly,  Cro.jac«55, 
Becaufe  the  writ  is  againil  the  defendant  and  a  copyholder ;  and  in  ^^^^  ^  g 
this  declaration  there  li  no  name  of  the  copyholder  ;  wherefore  it  Barn«,V4/ 
Ihall  be  intended  that  tliis  declaration  is  grounded  upon  another  1.  Com.Di^. 
writ  now  wanting ;  and  this  want  is  aided  by  the  ftatute  oi  Jeofails.   3*c* 

And  ALt  THE  Court,  abfente  Rkjhardsok^  was  of  tlie  fame  XJ^u     *^** 

opinion  \  and  rule  giveii  for  judgment  for  the  plaintiff.  ^wp/4Sj* 

Penfon  againft  Gooday*  Cah  tt. 

trinity  Term,  9.  Car,  l . 

A  Cn.ON  ON  T^E  CASE.  That  the  defendant  malicioufly  Words  fpokeo 
*^  and  falfly,  to  deprive  him  of  his  life,  fpake  thcfe  words  of  the  ^'idifftrenttimer^ 
t)laintiff ;  **  Thou  haft  taken  out  of  my  pocket  forty  pounds  of  my  ?  ^^"f?  ^  "" 
"  money,  and  1  will  caule  thee  to  be  indiacd  at  the  fcffions  of  the  oSlJi  M^nd 
*'  peace,  and  to  hold  up  thy  hand  at  the  bar  for  it."  Et  est  ulteriori  entire  damages 
fnalltia  againft  the  plamtift  at  fuch  a  day  after,  faid,  **  He  hath  given,  no  jud$. 
*'  picked  out  of  my  pocket  filver  and  gold."  After  not  ttviilty  «n^J  "")»«*>- 
pleaded,  and  found  for  the  plaintiff,  "^         7^£it^ 

Grimston  moved  in  arreft  of  Judgment,  that  thcfe  words  are  fpokcn  at  tbo 
not aftionable,  cfpecially  the  laft  words;  and  being  fpoken  at /»*"»*'» 
feveral  times,  and  there  Iving  no  aftion  for  the  laft  words,  and  dar  ^^"^^  ^ 
mages  entire  given,  the  plaintiff  ought  not  to  have  judgment :  and  ^^     *^* 
to  prove  that  he  cited  the  cafe  oiOJhornv.  Mddleten  {a).  Ante,  327. 

(«)  10.  ro.  131.  •. 

Y  2  And 


3^8  Michaclnuis  Term,  9.  C»,  i.    In  B.  R. 

PtNioK  And  THE  WHOL£  CoURT  was  of  the  fame  opinion,  that  if  thf 

aidH/i        words  fpoken  at  any  of  the  times  will  not  bear  an  a&ioftf  and  cnti« 
'^"**^*      damages  be  given,  there  (Iiall  no  judgment  be  entered  :  and  thcic- 
C'o.  Jac  J 15.    ^^^^  ^be  difference  is,  wlicn  the  words  are  all  (pokeii  at  one  tiinc, 
J43.  and  part  of  them  are  aftionable  and  part  not,  there  damages  flkall 

Cro.  Eriz.7S8.  be  intended  to  be  given  only  for  thofe  words  which  are  ajlionables 
i.RoU.Ab.576.  Iju^  wlKre  words  are  ipokeii  at  feveral  times,  and  the  firft  are  ac- 
lorco!  ni!**  tionablc,  and  the  other  not,  and  the  defendant  found  guilty  of 
Hurt.  13.  '  both,  and  entire. damages  given,  there  no  judgment  iball be  eiv 
2.Bjic.  Ah.  7.  tered.  But  in  this  cafe  the  firft  words  without  queftion  afcae- 
*•  ^o-TH  Dig,  tionable ;  for  he  dire'flly  charges  him  witli  a  felonious  taking, 
DowtfU?.?  o.  ^^^^  ^^  ^^*^»  **  He  would  caufc  him  to  be  indifted,and  to  hold  up 
3.  Term  Rtp.  **  bis  hand  for  that  caufe.'*  And  they  alfo  held,  that  the  hft 
433*  words  being  allcdged  to  be  fpoken  ex  ulteriori  inv'iJtd  et  mafttia  have 

yeferettce  to  the  firft,  whkrh  is  the  picking  of  the  pocket  befote 
mentioned,  and  fo  duirging  htm  with  tliat  fekyfiy^  it  waa  there- 
fore adjudged  for  the  plaintiiF. 

'^Astii,  Vcfey  agaitffi  Harris  and  his  Wifc^ 

Hilary  fWia,  8«  Car.  f .  Rof'l 
Xtire/Mtas  fcr  CCIRE  FACIAS.  Whercas  the  wife  Jum  folafmt  recovered  in 
rtAiwiion  of  "^  the  king's  bench,  in  an  aftion  on  the  cafe,  26L  13s.  4d.  for  da- 
money  recover-  xnages  and  cofts,  and  had  execution  of  thofe  damages,  and  yet  ii 
ro«5n"wVch  was  thereof  poflcffed  i  and  whereas  afterwards  the  faid  judgment  was  by 
afterwards  le-  A  writ  of  error  removed  into  the  exchequer  chamber,  and  there  re* 
verfed.  Plea  of  verfed  and  reftitntion  awarded  ;  and  afterward  Ihe  took  tlie  faid 
payment,  «*/yw  Harris  to  hulband ;  the  plaintiff  thereupon  brought  this  wsit  t» 
^*.:'";^:    ime  rcaitudon. 

natus,  feTf .  The  Thc  defendant  pleaded,  that  after  the  reverfal  bad,  and  before 
traverfc  it  on  an  ^he  purchafe  of  this  writ,  he  paid  to  thc  plaintiff  thc  faid  debt  and 
'""•nf  Mdbail  ^^^^  ^f^i>\'  13s.  4d.  ABs<yyE  HOC,  that  tlicy  be  foffiffiomiti  of  tht 
poin ,  an       .  ^^^  money  frout. 

4.^L^/J4^*      The  plaintiff  hcicupofi  demurred,  hcczoSt  the  plea  and  Iravcrft 

ciift.  67*5.         are  both  ill. 

1.  Venc.  2IX,         j^nd  now  it  was  argued  at  tlic  bar  by  Calthrof;  for  thi plains 

Cm.  Tat.  20.     ^if*  ^"**  ^y  ^ ^*  ^^  ^*  ^> Z^*"  '^^  defendant. 

Lot.  328.  3»a,       Richardson,  Chief  Juflce^  Jones,  and  Myself  held,  that  thc 

c  ^e1'***'      pleading  of  the  payment  is  ill,  becaufe  it  is  gromidcd  and  affirmed 

S«a'nge,*%^^*  againft  thc  record ;  and  a  payment  being  againft  matter  of  lecord, 

1.  Saund.  aj68.  carrmot  bc  a  difchargc  unlefs  by  matter  of  record  :  arfcd  as  in  zjcire 
lCtqw^Ytm.  facias  to  Imve  execution  payment  is  no  plea  in  difchargc  thereof, 
3V  ito  more  is  it  in  a  fare  facias  to  have  rellitution.  And  h  appears  by 
Cowp^^Cs        THE  YEAR-Book  2Q.Htn.6.  pL  24.  and  21. /?//;.  6.  pi.  15.  that 

2.  Term  Rtp.  it  is  niuch  doubted  whether  if  *•  levied  by  the  fticriff  upon  a/f« 
45.  ^^ facias^  bcgood  plea  ;  and  at  length  it  v/as  ruled  to  be  good,  be- 
caufe it  IS  grounded  upon  x\\t  fieri  facias  awarded,  which  hecannoit 
withftaiKl;  and  in  reafon  therefore  it  (hould  then  be  allowed  (ii\t 
i  muUo  forilnriy  a  bare  payment  is  no  pha :  and  if  it  bc  a  plea,  yet 
as  it  isf  pkadcd,  it  h  not' good  ;  for  he  doth  not  rely  upon  it.  but 
travcrfeth  that  which  rs  immaterial  («),  viz.  ai^^ir^  *«•»  that  bc  is 

(«>  Br4.&  5.  f^offifficnatus.  i^c,  which  was  idly  ailedecd,  aiKl  not  materiai  or  tra- 


ex^L'SuU   verlable;  and  by  his  traverfe.he  waives  his  plcaduig  of  the  pay- 
be  talran  to  <n  immatcfial  traverfe  unlefi  (hewn  furcaul^iof  demoiNfik 

xneor, 


Michaelmas  Term,  9.  Car.  i^    In  B.  R.  and  C.  329 

ment,  which  being  fpccially  Ihewn  for  c^fc  of  demurrer,  the  dc-       VfsiT 
murrcr  is  good)  and  judgment  Ihall  be  againft  the  defendant.  ''^"'"'■''^i,- 

Berkley tjtt/iice,  held,  that  payment  had  been  a  good  plea,  if  Win. 
he  had  relied  fliereupon,  bccaufc  he.  avers  that  thctcby  the  party  is 
fatisfied  :  and  in  divers  cafes  matter  in  faft  may  be  pleaded  indif- 
cbarge ;  as  in  debt  upon  an  efcape,  he  may  plead,  that  the  plaintiff 
commanded  him  to  let  him  out  of  execution,  and  fuch  like,  &c. 
But  as  to  tlie  traverfc,  he  conceived  it  ill,  and  therefore  agreed  witji 
thcother  Juftices,  that  judgment  ihould  be  given  for  tlie  plaintiff; 
and  it  was  adjudged  accordingly. 

Penfon  and  Anne  his  Wife  a^ainjl  Gooday.  casi  i^, 

Trimty  Term^  9.  Ccr.  1  •      Roll 

A  CTION  ON  THE  CASE-    %yhereas  he  kecpcth  an  alehoufc.  An  aai<»n  \\t% 
*^  being  Mlto  mado  Uctntiatus  by  juftices  of  the  peace  ;  that  Jthe  *»*  huiband  an4 
defendant,  tp  fcandalize  the  plaintiff's  wife,   fpakc  thcfe  words  of  ^/^*^*^J7*"* 
her :  **  Hang  thee;  bawd,"  Innuendo  the  laid  wito;  "  thou,"  the  faid  m  H^ngthoeb 
Anm  iwut€nd9t  **  art  worfe  than  a  bawd  ;  tliou  keepeft  an  houfe,'*  <«  bawd;  thou 
mejiagium  fntdi^um  umuendoj  **  worfe  than  a  bawdy-houfc;  and  *'  artworfethaa 
**  thou  keepeft  a  whore  in  thy  houfe  to  pull  out  my  throat."  Upon  **  ■  ****** » ^^*^ 
not  guilty  pleaded,  it  was  found  for  the  plaintiff.  ^  wo.fc^hil?"/'' 

Stonb  moved  in  arreft  of  judgment,  that  thefe  words  are  not  '*  b<iw«|y.iioufet 
adionable  ;  but  agreed,  that  for  laying  one  is  "  a  bawd,  and  keeps  "»ndfhoukeep- 
.•'  a  bawdy-houfe,    aftionlies,  b^caure  it  is  a  temporal  offence,  for  «"*iL*,^J^  ** 
which  the  common  law  inflids  punilhment :  but  to  call  one  **  pJJi  J^^  ^|y 
*^bawd"  without  further  fpeaking,  an  action  lies  not,  no  more  •«  throat." 
than  to  call  one  **  whore,"  which  is  a  defamation  only  punifliable  Ame,  229. 


tended  that  fuch  words  Ihould  hinder  guefts  from  coming  thither,  1.  Sid.  '4.38.' 
being  an  alcboufe,  the  hufband  only  ought  to  have  brought  the  i- Vent.  53. 

aaion.  c^ti,'"^' 

And  as  to  that  the  Court,  abfante  Richardson,  agreed:  but  ;i^/,    "'  *'^ 
for  the  other  words  they  held,  that  the  aflion  lies  by  the  hufl>and  1.  Ld.Ray.7i#. 
and  wife  for  the  (lander  to  his  wife ;  and  it  is  as  much  as  if  he  had  ^-  ^  ft«;. 
faid,  that  (he  keepeth  a  hawdy-houfc.     Wherefore  it  was  adjudged  '^ 
fortheplaintiff,  .^llt^P.^c. 

357* 

George  Minn  agalnfi  Anthony  Hynton,   Bailiff  of  the      Cai.  14. 
Liberty  of  the  Dean  and  Ch^ter  of  Weftminfter. 

/*  Cbameery. 

'XHE  plaintiff  declares  as  clerk  of  the  hamper  in  an  action  upon  An  officer  of  the 
*  the  cafe.  Whereas  one  Roheri  Trefwell^  xfeth  February^  4.  Car.  I,  <«««oif A4«a»^ 
was  bound  to  him  in  an  obligation  of  lool.  which  was  not  paid;  !*I!T* ***!*' * 
and  whereas  he,  for  the  obtaining  of  the  faid  debt,  12th  Afarch,  J^JcI^m/"^ 
5.  Car.  1.  l)eing  derk  of  th;  hamper  in  chancery,  profecutcd  an  «/-  privUtgt  in  txS- 
tuchmtnt  of  privilege^  direftcd  to  the  UtieuS  oi  A:itdalefex^Xo  attach  pa^fWiri.anin- 
Jiis  body,  returiiable  15.  Pafch.  in  chancery,  adrejpond.  the  faid  ««»t'on 'o  <<•- 
GfiORCE  Minn  Inplactto  tranfgreftonis,  which  writ  be  profecuted  In^^^**"**"'" 

S«  TIdd,  tj,3,    3,  Term  Rap.  66*. 

Y  J  id 
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MtvN        #i7.  inttntione^  that  the  faid  Robert  TrefweU  fo  being  aprelltd  upm 

miaxnfi       Y\%  appearance,  (hould  put  in  good  bail  to  anfwer  him  to  his  faid 

Htjitok.     j^m  ijy  j^j^  ^^  j^  p^^  jj^  f^j.  ^^  recovery  of  his  faid  debt  upon  the 

faid  obligation  ;  whigh  writ  afterward,  vi%.  13th  March^  5.  Car.  i . 
was  delivered  fb  the  IherifFs  of  Midellefcx  to  execute  \  and  that  thev 
the  fame  day  dir<;£led  tlieir  warrants  under  their  ieals  to  the  baili/F 
of  the  liberty  of  the  dean  and  chapter  oifVeJMnfler  to  arreft  him ; 
which  warrant,  14th  March^  5.  Car.  i.  was  delivered  to  the  defea* 
•dnnt)  bailiff  of  the  faid  liberty,  to  execute ;  i^nd  that  he  by  virtue 
of  the  faid  warrant  at  IVeftmtnJier^  within  the  faid  liberty,  upon  the 
2  5th  March^  5.  Car.  I .  arretted  the  faid  Rnhcrt  TrefweU^  and  had  him 
ill  his  cuftody  ;  and  tliat  afterwards,  before  the  return  of  the  writ* 
t;z.  8th  jtprily  6.  Car.  i.  to  delay  the  plaintiff  of  his  fuit,  and  to 
defraud"  him  of  the  recovery  of  his  debt,  let  him  out  of  his  cuftody 
and  to  go  at  large  agiiinft  the  plaintiff's  will,  and  had  not  his  body 
at  the  day ;  and  that  afterward y^  eloinerai  aiid  becaufe  he  is  dekiyed 
in  his  fuit  and  lofeth  his  debt,  ice 

The  defendant  pleads  thereto,  that  tiie  faid  Robirt  TreJwelKovnd 
fureties  for  his  ^pearance  Arthur  Squibb  and  J.  W. ;  and  at  the 
day  of  the  return  of  the  writ  the  defendant  returned  *'^cepi  corpus  i^ 
and  that  before  the  habeas  corpus  to  bring  him  to  the  bar>  he  the  iatd 
•Robert  Trffwell  died,  tt  hoc^  faff.  The  plaintiff  replies,  that  be 
did  not  take  the  faid  Arthur  Squibb  and  J^  ff^.  fureties  for  his  ap- 
pearance 3XtJo  et  forma :  and  hereupon  it  was  demurred. 

And  this  was  referred  to  Justice  Jones,  Justice  Behkley, 
and  to  Myself,  Xo  confiderof  this  demurrer;  and  after  ar^ment^ 
by  counfel  on  both  fides,  we  refolved,  th^t  this  declaration  was 
not  good. 

First,  Becaufe  he  doth  not  fay  of  whi^t  liberty  he  is  bailiff,  or 
^  ainft  rLiV?#  "whether  he  hath  execution  and  return  of  writs ;  otherwife  there  is 
f6r*tn  cfcape  no  colour  to  charge  hjm,  and  therefore  ought  to  be  fpccially  fhewn. 
muftihewof  And  of  this  Opinion  was  Jones;  and  I  agreed  with  him:  but 
wiut /»*tfr/y  hfc  Berkley  doubrod  thereof,  becaufe  being  bailiff  of  a  liberty,  it 

was  ^»«^  »n**  cannot  be  intendccl  another  liberty  ;  and  he  admits  it  in  his  plea, 
that  he  had  tnt   i_i«i-  ^  ^  A 

execution  of     ^Y  making  him  a  warrant  to  arreft, 

writs.  i.Term  Rep.  5. 

In  the  iirti's  Secondly,  B^ca\ife  be  alledges  |hat  he  had  an  attachment  ofprU 
btnch^  whcpde.  v'lhgeXo  arreft  him  for  trejpafs^  inter^ding  after  his  appearance  to  de- 
<end4nt  is  com-  cJarc  in  debt',  whjql^  cannot  be :  for  it  is  abufing  the  procefs  of  the 
mlKftau'or  has  ^^urt ;  nor  can  it  be  fo  in  any  court  but  in  tlic  king's  bench :  and 
put  in  bail,  the  there  the  reafon  is,  becaufe^wnen  he  appears  and  puts  in  bail,  he  is 
plaintiff  or  any  fuppofed  to  he  in  cuftodia  marefchaUiy  and  declares  againfthim  in 
other  may  dc  cujtodli,  i^c, ;  but  fo  ^t  IS  nx)t  in  any  other  court  (/?). — Wherefore 
iiwhatmra'^  T  HEY  ALL  HELD,  that  tlic  declaration  for  this  caufe  was  not  good, 
ti»n  he  pkafcs,"  ^nd  that  judgment  ought  to  be  againft  the  plaintiff:  and  fo  we  ccr- 
a.  inft.  23.    '  tiikd  that  the  declaration  w^s  ill,  and  the  caufes  wherefore. 

4.  Inft.  72.  a.  Bulft.  107.  Hch.  2^7.  Cro.  J«c.  450.  6ao.  Codb,  33^.  i.Salk.  35a.  Cowp,45S. 
S.BUCom.jSj.     But  foe  Tidd**  i^raOice,  136.  X93. 

Case  15.  Bawdcrok  againji  Mackallen 

informarion  qui  rNFORMATION,  upon  the  31.  Eliz.  c.  6.  of  fimony,  for  the 
tarn  for  more  i  \^\i\g  and  himfelf ;  fuppofing  the  church  in  the  Tiurr  of  London 
^rlltT^TiUnt  ^^  ^^  ^  benefice  with  cure  of  the  annual  value  of  6|.  13s.  4d-  grant- 
lupic^d,  though  bad  for  ihe  infcrmCw  U  ^9^i  (^r  the  tcing, 

»ble 
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able  by  the  king,  and  that  one  Such  was  parfon,  and  reiigned;     BAWDcuoit 
imd  that  afterwards  the  defendant  agreed  with  J.  5,  to  give  him       *f*'V> 
twenty  pounds  if  he  might  procure  him  to.  be  prcfented  thereto  by  WActALLiR. 
the  king,  and  admitted  and  induced :  and  alledgcs  in  fa£t,  that  he  Cn>.  jac.  365. 
procurnl  the  king  to  give  unto  bim  the  faid  preientation  to  the  faid  ^* 
chapel,  and  that  he  was  admitted,  inilituted,  and  induced  thereto;  mooV'Yh. 
and  tlierefore  he  demanded  61.  13$.  4d.  being  the  double  value,y2'-  crQ.£Hs.  5(^3. 
cunium  fmnamflatutit  i^c.     Upon  not  guilty  pleaded,  and  found  u.  Co.  66. 
for  the  plaintiflf;  *•  M»^-  ^^7- 

•  ,  rt     .  1  •  i*      ^ .     .  ^  .^,        a.  Bl.  Rep.  791. 

Henden,  Serjeant^  moved  in  arrefi  of  judgment:  First,  That  a.  Hawk.  h.c. 
this  information  is  not  good,  becaufe  he  ihews  the  annual  value  to  3S0. 386^ 
be  61. 13s.  4d.  and  the  ftatute  is  that  he  Ihall  forfeit  a  double  value,  ♦*  ^.Cgm.  62. 
and  yet  demands  61.  13$.  4d.  as  being  the  double  value  ;  whereas  it 
appears  it  is  not,  and  therefore  it  is  ilL^^Sed  non  allocatitr  :  for  the 
truth  of  the  ofience  being  fliewn,  and  found  againft  him,  although 
he  demands  lefs  than  he  ought,  yet  the  information  is  good  for  the 
king:  and  it  was  compared  to  die  cafe  of  Jgardv.  Candljh  (i?),  («)  2. Dior, 
which  was  adjudged  in  the  exchequer,  where  an  information  was  *^3- 
brought  for  him  and  the  king  upon  the  ftatute  of  Hveries  5  and  it  ^^  \  ^ 
was  brought  after  the  year,  which  is  not  good  for  the  party,  by  the  ^,  And?  ^^^• 
cxprefs  words  of  the  flatute,  yet  it  Was  good  for  the  king,  and  Sav.  134. 
judgment  entered. 

Secondly,  It  was  moved,  that  this  being  a  donative  of  the  Kim^i^ti^ 
king's  donation,  is  not  within  ihettatute  of  31.  Eli%,  c.6.  for  that  '^•'^^njhe 
mentions  only  where  one  comes  in  by  fimony,  by  prefentation,  or  JJ^inrt^^^^  ^ 
collation,  &c. — Bed  non  allocatur  \  becaufe  it  is  within  an  equal  tithoughTr'^tht 
mifchief,  againft  which  the  ftatute  provides,  and  fo  within  the  re-  king's  gift,  and 

<nedy  thereof.  he  prefenc  the 

incumbent ;  for 
fimony  may  be  eommicted  without  the  patron^s  privity.     3.  Com.  Dig.  ia6. 

Thirdi-y,  It  was  objefted,  that  this  could  not  be  within  the  A  corrupt  con- 
Aatute,  becaufe  the  king  being  donor,  it  cannot  be  intended  that  traaforprocu*- 
he  prefented  for  fimony  j  and  the  ftatute  is,  that  the  patron  (hall  '"^*  P'*^"^*-*- 
lofc  his  prefcntation  for  that  time,  and  the  king  is  to  have  it;  fi^'.Sthougir 
therefore  it  (hall  not  extend  to  any  of  the  king's  donations.— -i^^f  neither  f^trw 
mm  allocatur  :  for  fimony  may  be  by  compact  betwixt  ftrangers,  nor  wi««r*Mi  b« 
without  die  privity  of  the  incumbent  or  patron,  and  yet  within  the  P'»^^<>»«»  *» 
purview  of  the  ftatute;  as  it  was  adjudged  in  Calver^s  Cafe  m  the  p^* 
exchequer,  as  Jones  cited  it,  where  the  father  of  tlie  incumbent 
contra£led  with  the  patron's  wife,  to  give  her  one  hundred  pounds  ^'^®'  J*^'  ^*^' 
if  the  patron  would  prefent  his  ion,  the  patron  or  incumbent  not  3?  Lev.  337, 
knowing  of  this  contraft  (as  it  was  found  by  fpecial  verdift)  ;  yet  Lane,  73. 
this  was  held  to  be  within  the  ftatute :  fo  here,  lie  giving  to  a  ftran-  Cro.  Eiia.  78^- 
^cr  26I.  &c.  is  within  the  ftatute.    Whereupon  rule  was  given,  that 
judgment  ihpuld  be  entered  for  the  plaintiiF. 

See  12.. Ann.  c.  la. 

Chcdiey's  Cafe.  Caie  i6. 

/^HEDLEY  being  Indidcd  in  the  grand  feflions  at  Angkfea^  in  AMrtiorari  !s 
^^  fi^alfSj  for  petty  treafon,  a  certiorari  was  prayed  to  remove  the  sr-nt«hie  to  tht 
indidment,  and  have  it  tried  in  an  adjoining  county  ;  and  the  ^*"^''*^*°"* '' 
Court  beijig  moved  concerning  their,  opinions  how  it  niight  be  moJ^M^mim^ 
i  9f  p^tyircafon,  for  the  porpofc  of  trying  it  in  an  adjuining  counry.  Ante,  24S.— i .  K&ll.  Ab  ^  304. 

Y  4  tri:l 
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Ciisplby'c  tried  in  any  other  county,  doubted  thereof:  but  it  appears  by  di- 
Caie.  vers  precedents,  that  a  certiorari  hath  been  awarded  in  fuel)  cafes 
i.HiJe,  158.  into  ff^aJes^  by  reafon  of  the  ftatute  of  26.  i/c^.  8.  c.  6.  which  al- 
s'^Mod*^'  ^^  ^^^^^  ^^^'  indidinents  in  cafes  of  felony  may  t)e  enquired  in  the 
,'saik.  146.^'  adjoining countici.  And  Jones  faid,  that  in  32.  £//«.  fucharrr- 
Strange,  X04.  tiorari  was  granted  upon  debate.  Wh9iefore  tlie  Court  awarded  a 
553- 7M*  certiorari:  and  they  faid,  when  the  record  was  removed  they 
v/iMbo,  320.  ^-ou!d  advile  how  it  Ihould  be  tried.  But  afterwards  it  was  flayed, 
Cowpcr^yci.**  *^^^  appointed  to  be  argued,  whether  a  ca  tiorari  were  grantabie. 
'a.Bitrr.  3|5.  4. Burr.  2457.  Duiiglas,  751.  ». Hawk. P.O.  cb.  t7>  U  %S-  5,  Com.  O.g.  €66. 
3.Ter.Rep.65R. 

CA,ti7.  Martyn  Page's  Cafe,  ^ 

Feiwtrarion  ]\/TARTYN  PAGE  was  indifted  at  Knvgat^  fcffionr,  for  that 
muft  be  proved  '*^^  carnaiiter  ctkpievif  one  -^.  //''.  an  infant  Under  the  age  of  t^ii 
vnaoindiaoum  yt^n  {a) ;  and  biecaufe  upon  evidence  to  the  jury  at  his  arraign- 
ed!^ w^taHot  ^*^^^  ^^  ^^^  ^^^  proved  that  he  entered  into  the  child's  body  (but 
tWs*dtft'd*iKc' the  contrary  ^  although  he  very  much  had^  abufed  her,  thejury^ 
elbidcr  may  be  Would  not  hnd  him  guilty  of  the  felony  :  whereupon,  by  advice  of 
india^d  for  JosTiCK  JoNBs  and  JusTicE  BERKLEY,  who  heard  the  evidence, 
the  mifdemea.  ^„j  conceived  it  a  foul  faft,  and  rit  to  be  puniflied,  an  indidment 
of  battery  for  abui  ing  the  faid  infant  in  lying  with  her  was  preferred 
J.  Hawk.  P.  c.  and  found  ;  and  he  was  thereupon  tried  this  Temi  at  the  bar,  and 
2^awk.P  c  ^''^S  found  guilty*  was  adjudg<^d  for  the  mifden^nour  to  be 
615.  '    *  committed   to   prifon,  tliere  to  abide  during   the  king's    plea*- 

^.Borr.  1696.  furc,  to  be  fined  two  hundred  marks,  to  iUiKi  upon  tl>e  pillory  in 
Chancery^  lane ^  in  MiddUfex^  near  the  place  where  the  fa£k  was  com- 
juittcdt  with  a  paper  upon  his  head  fignifying  the  ^aufo,  and  to  be 
bound  with  able  fureties  to  the  good  ^haviour  during  lif^. 

{a)  Sec  18.  £1)7..  c  7. 

Can  >f .  Arthur  Crohagan*s  Cafe, 

Threatening  to  A  RTHUR  CR  OH  AG  AN,  an  Lijhman^  was  arraigned  tfee  ftmc 
•' ki/i  ibe  king^^*  ^^  day,  viz.  25th  November^  of  treafon,  for  that  he  being  the 
provided  Uie      king's  fubjcd,  upon  the  ninth  otjulyy  7.  Car.  I.  regis  nunc^  at 

^Tms  cJ^'to  ^'J^^'^'  '"  *^*'"''^  ^^^**  ^^^^^  ^^^^^  '.  **  ^  ^^"  kill  the  king"  {imwends 
j-nginnd/pr  dominum  Carotum  regent  j/rtgIi<F)  **  if  I  may  come  to  Iiim  ;"  and  that 
ttat  purpoft,  ii  in  Augujl^  9.  Car.  i.  he  came  into  England  for  the  fame  purpofe. 

^w°foriuhin^       '^^  ^^^^  '^^  pleaded  not  guilty,  and  was  tried  by  a  jury  oi Middle 


3.  inft  If.        **  becaufc  he  is  an  heretic." 

CJo.  l*it.  261.  b. 

1.  Hale,  116.  .    And  for  that  his  traitorous  intent  and  the  imagination  of  his 

Kdy.  T «.  heart  is  declared  by  thcfe  words,  it  was  held  high-treafon  bjr  the 

4  St.  Jr.  6^.5.  couTfc  of  the  common  law,  and  witliin  the  exprefs  words  of  tlie 

>u.nwr,  20i.  fiatule  of  25.  Edw,  3.  c.  2. 

And  he  coming  into  England  in  Jutnji  laftj  and  being  arretted 
bya  wanant  for  this  caufe,  moft  infolcntly  put  his  finger  into  his 
mouth,  ^nd  fcornfully  pulling  it  out,  faid,  **\1  care  not  this  for 
♦^  your  king,  &c,i"  a!l  v/hichlpeechcs  and  aiiioivs,  though  he  now 
denied  them,  yet  the  jury  found  him  guilty:  vvhercupon  he  had 
judgment  accordingly.  Hg  confeffed  that  he  was  a D^itnican friar, 
ai;d  tuadc  pricil  in  %pa.ii,  ^;^^  although  tliis,  and  hX  returning 

into 
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into  England  10  fcducc  the  liege  people,  weretreafon  by  the  ftatute  C»oiiag*«'» 
of  23.  Eliz.  c.  •  yet  the  king's  attorney  faid,  he  would  not  proceed        ^^'' 
againfi  him  for  that  caufe,  but  upon  the  ^tute  Qi2^^Edu\^.  ^«2« 
of  treafon. 

Thoir.as  Adams  Cfrainft  Lord  Warden  of  the  S?annericJ5#       ^^"  «^ 

THOMAS  ADAMS,  by  Nov,  the  king's  attorney,  prayed  apro-  A  tr^Mn 
hibition  againft  The  Lord ^Varden  of  the  ^tanmriti  in  drnwalU  ^^^uJ^n 
and  his  deputy  there,  and  againft  Richard  Adams  and  others,  for  /uggcm'ontlut 
that  they  procured  an  order  and  decree  for  t^e  payment  of  a  fom  of  tbeirproceedinfi 
money  unto  them,  without  any  bill  and  fummoning  the  defendant  i^crerepugnim 
to  appear,  and  without  any  anfwer  or  fentence  of  Court;  fo  the  ?» Jj* '«*«•  <^ 
proceedings  were  cwam  mnjudlce^    And  Nov  faid,  all  their  pro-  ^**i*^' 
cecdings  there  fummarily,  et  de  plano^  without  an j^  formal  courle,  |[„||^  Abl^^l* 
were  illegal,  and  the  king's  couns  Ihall  take  notice  where  they  n.  Co«  10. 
proceeded  irregularly,  and  (hall  controtil  them,  and  preferve  the  3-  v«iA.  tt). 
jurifdiAion  ot  the  court :  and  he  farther  faid,  that  the  jurifdi£Uon  *•  ^^  ^^ 
of  the  ilanneries  {a)  is  only  for  tin  matters,  and  where  the  perfons  JJS^Ab.^ci- 
wliich  fue,  or  the  one  of  them,  be  a  tinner  (^). — Whereupon  a  pro-  cowp.  4S4. 
liibition,  comprifing  all  this  matter,  was  drawn  and  granted  ac- 
cordingly. 

(•)  Vtdt  f  S.  Car.  I.  p.  |c.  which decUret    temb«f,  27.  G«o.  s.  1«  vol.  8tO. 
their  privilcsts;  and  a  treafife  on  their  laws,         (Ji)  7.  Mod.  ^03*     a.  Yarn.  483* 
fublUhcd  by  auibiiriiy  at  Tmro,  13  h  Scf - 


Swayn  againft  Stephens.  Caism. 

Jnti,  Pagi2j^^» 

"HIS  Cafe  was  now  moved  by  Calthrop,  fir  the  ^itf/yrrowiiwiAla 
(none  being  there /^r /A*  ^5^<rjittia«/).  ditftatoteof 


First,  That  an  aftion  of  trover  is  not  within  the  ftatute  of  li-  ^  sn^n^  ^^^ 
mit^itions  of  21.  Jac.  u  c,  16. — ^But  all  the  Court  and  voce  i.  Mod.  71. 
over- ruled  it :  for  although  it  be  not  particularly  mentioned  in  the  ^^'  $s^'«7«- 
riaufc  of  limiti^tions,  yet  }t  is  under  the  general  words  of  afUons  3«B«- Ab.51}. 
ppoi>the  c^fe  ;  and  it  s^ppears  ^xprefsly,  that  it  is  fo  intended  by 
the  laft  provi^  in  the  ilatyte,  wherein  adion  of  trover  is  efpecially 
mentioned: 

A  SECOND  QUESTION  was.  The  defendant  being  bevond  feas  at  T1is«ic«pfiM 
the  time  when  the  ftatute  wa$>nade,  and  until  prima  Caroli^  Whe^  inchoai.7«#.T« 
thcr  the  plaintiff  is  to  be  relieved  by  the  equity  of  the  ftatute,  al-  J*'jf  *^J^' 
thoogh  he  be  not  within  the  exprefs  words  of  the  laft  provifo  ?  ^I^Ha^^ 
for  that  provides  only  where  the  pUintiff  is  over  the  fea,  to  have  tendt  only  to' 
his'afiion  when  be  returns,  if  he  brings  his  adion  within  the  year  €miittrs^  and 
after  his  return ;  but  there  is  no  mentiony  when  the  defendant  is  oe^^^^d4$ri. 
over  the  fcas,  of  enlarging  the  time  (a).    And  it  was  ftrongly  '•  Jj^'  '♦3* 

$how.  99.    6.  Mod.  2(.    3.  Vem.  694.   WiIT.  134.    Salk.  415.    Fits.  171.  2%^.    Prec  Cha.  3S5. 

{a)  Bot  nnw  by  4.  Ann.  c.  t6.  if  any  may  bring  hit  a<(!oA  within  Che  fame  ti^ne 

pvriuQ  againA  whom  afn  aaioo  lies  by  if.  afiei'bis  return  at  it  llmiScd  (or  fuch  a^ioii 

Jac.  I  c.  16.  wat  bcyand  fea  at  the  time  that  by  (U  11.  Jic^  1,  e..  i6« 
%  caafe  offtfch  aAUn  ^ccraedy  Chr  plalmilf 

nrgU 


SWATM 

STBrillMt. 


A  rrf>!lcatk9 
varying  from  the 
(9unt  upon  any 
immaterial 
point  is  no  de» 
pjirtare. 
Antei  76.  246. 

i.Lcv.iio.143. 
Strangevif.2o6. 
Fort.  375. 
5.  Com.  Dig. 
{19;  xoi« 


Jn  trover  for  a 
fliip  and  goods, 
If  it  be  •Hedged 
fhatt4«6pbtniiir 
/«/i/  them  be- 
yond Tea;  that  he 
returned  on  fuch 
a  day  $  and  that 
after,  on  demand 
iMde,herefitfed 
\oJtiivtr  tbcfiff 
\\  ihall  be  in- 
tended that  they 

time  to  the  de- 
fendant*!  hands. 
1.  Term  Kep. 
462. 
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urged  by  GRiMSTOK,y&r  the  plaintiffs  that  he  is  widiin  the  eqmt; 
of  the  Uid  provlfo ;  for  it  would  be  inutilU  etjlultus  labor  to  fiie  one 
to  outlawry  being  beyond  feas^whcn  it  is  erroneous  and  reveriabk 
at  his  return. — JoNts  and  Berkley,  ^ij/f/V/i,  were  of  that  opinion, 
that  the  defendant  being  beyond  fea,  is  within  the  equity  and  in- 
tention of  t}ie  ftatute,  as  well  as  where  the  plaintiff  is  beyond  ieas. 
-^Richardson,  Chief  Jufticej  doubted  thereof,  and  (aid,  that  he 
would  not  deliver  any  opinion  :  but  I  conceired,  that  the  d^fep- 
dant  being  beycrnd  feas,  is  not  within  the  equity  of  the  ftatute; 
for  the  ftatute  provided  remedy  where  the  plaintiff  is  over  feas, 
and  omitting  where  the  defendant,  &c.  did  it  purpofely,  and  never 
intended  to  provide  any  remedy  for  him,  becaufe  the  plaintiff  may 
profecute  his  fuit  by  original,  although  the  defendant  be  beyond 
feas,  unto  an  outlawry ;  which  will  (hew  there  was  not  any  remiiT- 
iicfs  in  him,,  which  is  the  matter  which  the  law  intends,  and  that 
there  Ihould  be  a  frefh  profecution  :  and  when  tlie  defendant  le-r 
verfeth  the  outlawiy,  the  plaintiff  fhall  then  know  where  he  is  to 
iprofecute  the  fuit  againfthim ;  fo  the  firft  original  is  not*  meidy  a 
fruitlefs  and  idle  bhoox^  but  thereby  preferves  his  a£tioii« 

Thirdly,  For  the  departure  from  the  declaration,  Sec.  RrcH- 
ARDsoN,  Jones,  and  Berkley,  held,  that  the  replication  is  no 
departure,  but  is  purfuant  to  the  count,  and  fortifies  it :  but  /  con  - 
reived  it  wa^  a  departure,  becaufe  it  varies  in  the  matter  and  in  the 
time ;  for  the  declaration  fuppofeth  a  pofleflion  of  the  goods,  and 
that  ift  Marchj  21.  Jac.  I.  he  loft  them,  and  the  fame  day  the  de- 
fendant found  them,  and  the  ift  OSlober^  3.  Car.  i.  converted  them ; 
and  the  plaintiff  in  his  replication  ihews,  that  he,  the  faid  ift  March  ^ 
19  Jac.  I.  delivered  tibem  to  the  defendant  to  tranfport  unto  71  in 
Sfain^  and  to  re-deliver  them  upon  requeit: ;  and  after  fhews,  that 
the  defendant,  2|ift  March^  19.  jac*  i.  at  St.  T.fold  and  converted 
them  to  his  own  ufe ;  fo  it  varies  in  the  point  how  the  goods  came 
to  the  defendant'^  hands,  both  for  the  matter  and  time. 

Fourthly,  They  held,  when  it  is  alledgcd  that  the  defendant 
returned  from  beyond  feas  i.  Car.  i.  and  that  the  plaintiff  3.  Car.  i. 
required  tlie  re-d|tlivery,  and  he  refuf<?d}  and  afterward,  the  fame 
ift  O^cbery  3.  Car,  I.  converted  them  to  bi^  proper  ufe ;  it  Ihall  be 
intended,  that  tlie  faid  goods  came  a  fecond  time  to  the  defendant's 
hands  \  and  that  they  being  in  his  hands,  the  plaintiff  required  the 
delivery  of  them;  s^d  that  afterward^  the  fame  day  he  converted 
them,  and  that  upon  this  converiion  the  plaintiff  had  grounded  his 
action,  and  the  plaintiff  hod  eleAion  upon  whiph  converfion  h^ 
would  bring  his  a£tion ;  and  then  he  is  clearly  out  of  the  faid  iU^ 
tuteof  21.  Jac  I.  c.  1  the  a£lion  being  brought  within  two  years 
after  the  laft  converiioQ,  and  fo  well  brought.  But  /  doubted  how 
this  aftion  fhould  be  maintained,  without  Iheyriog  how  they  came 
to  the  defendant's  hands,  where  it  is  allowed,  that  once  he  fold 
theqf)  in  19.  Jac.  j.  and  converted  the  money  to  his  proper  ufe; 
and  the  allegation,  that  he  after  refufed  to  deliver,^nd  converted 
them  to  his  proper  ufe,  without  (hewing  how  he  came  to  tlicm, 
pannot  be  good.  Rut  the  other  thrjee  Justices  being  againft 
nie,  they  gave  rule,  that  juc<gmentthou|d  be  entered  for  tlie  plain- 
tiff, u^left,  &p. 

DiU 
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Pike  againfl  Ricks.  CAf«ai. 

WUty  Tirm,  S»  Car.  I  •  RM  704. 

n  EPLEVIN.    The  defendant  avows^  for  that  tlie  place  where,  if  ji.  devHct 
"  &c,,  is  fourtreh  acres  of  land  in  Edmonton^  whereof  4liu  ante^  land  to  B.  hU 
Vc.  ontjeronu  Sugar  was  feifed  in  fee,  and  held  them  in  focage,  "^j^  ^^^ 
and  deviled  them  to  Elizabeth  his  wife  for  her  life,  and  died ;  that  J^t  t{  ufluS' 
the  reveriion  defcended  to  Jerome  Sugar  his  fon  and  heir,  and  he  appear  that 
died  feiied  of  the  reverlion,  which  defcended  to  Anne  his  iifter,  there  are  not 
wife  of  the  faid  Ricks  ;  that  the  faid  Elizabeth  died,  and  the  faid  fo«cienta«:» 
tmiam  Ricks  and  Amu  entered,  and  by  the  indenture  let  thofe  |^^fh||^^"' 
lands  to  JobnFenn  for  one^and- twenty  years,  rendering  ten  pounds  rhaUhavepower 
yearly  rent,  and  he  entered :  and  for  the  rent  of  half-a-year,  due  at  to  feU  fo  mucii 
the  Aanunciatien  laft  paft,  he  avows.     The  plaintiff,  in  bar  to  this  of  the  lanH  aa 
jivowry,  confefleth  tiie  feifin  oi  Jerome  Sugar  the  father,  and  the  "^^^^^^^^ 
tenure  and  devife  to  Elizabeth  for  her  life,  trout^  isle,  but  he  fur-  immediately*' 
ther  faith,  that  he  by  the  faid  will  appointea  die  faid  Elizabeth  his  fell  fo  mucli 
executrix;  and  further  devifed  and  appointed,  that  if  in  cafe  it  (hould  of  the  land  aa 
fully  and  fufficicntly  appear*  that  the  faid  Elizabeth  Ihould  not  find  *!J**^*^  '^^ 
fufficient  of  the  goods,  chattels,  and  debts,  due  to  the  faid  Jerome  ^^^^l^^^^ 
the  teftator  to  fatisfy  his  debts,  and  to  maintain  the  faid  Elizabeth  tm£ti<m  fn- 
gnd  her  children,  that  then  fhe  fhould  fell  all  the  faid  tenement,  cidint. 
or  fo  much  as,  with  his  goods  and  debts  owing  him,  would  fatisfy  s.c.jonet,327. 
Jiis  debts  and  maintain  her  and  her  children :  and  he  alledgeth,  i.'RoU.Ab.3X9* 
that  in  43.  Eliz,  it  fufiiciently  appeared  to  the  faid  Elizabeth^  that  415* 
the  faid  Jerome  had  not  at  the  time  of  his  death  goods,  chat-  ^  ^***'  **5' 
tels,  and  debts  owing  him  fufficient  to  fatisfy  his  the  faid  Je^  ^®^P*43« 
rome\  debts,  and  to  maintain  the  faid  Elizabeth  and  her  children; 
wherefore  flic,  by  indenture  inrolled  in  chancery  within  fix  montli^ 
for  160I.  bargained  and  fold  the  faid  tenement  to  ff^lliam  Sugar 
and  his  heir&,  by  virtue  of  which  bargain  and  fale,  and  by  the 
Jlatuuij.Hen.S.c  10, o/U/esyXhe(z\dff^tlliamSugaryi^s  feifed  infee, 
and  afterward  y^r^fiie  the  fot)  releafed  unto  him  and  his  heirs,  who 
by  fine  conveyed  it  to  the  plaintiff;  and  traverseth  that  die^ 
faid  Jerome  the  fon  died  feifed  of  the  reverfion.    The  avowant 
thereupon  demurred. 

And  now  being  argued  at  the  bar  by  Grimston,  it  was  ad- 
judged for  t)ie  defendant,  that  the  plea  to  the  avowry  was  not 
pood: 

First,  Becaufe  he  doth  not  fhew  what  was  the  value  of  the 
goods  and  debts  due  to  the  teftator,  and  what  was  the  fum  of  the 
debts  which  he  owed,  and  what  was  the  value  of  the  lands  fold, 
fo  as  it  might  appear  to  the  Court  that  fhe  had  caufe  of  fale  of 
the.  whole  land,  for  fhe  bad  authority  only  to  fell  as  much  as 
Ihould  fuffice,  &p. 

Secondly,  For  that  the  will  giving  the  authority  to  fell,  and  n  •oln^Jow- 
he  pleading  a  fale  by  indenture  ot  bargain  and  fale  inrolled,  and  ^^,^Jl'Jl' 
that  by  virtue  thereof,  and  of  the  ftatute  of  27.  Hen.  8.  c.  10.  of  defeftivc  title, 
Ufcs,  he  was  feifed  of  the  rcvcrfion,  &c.  it  is  not  good ;  for  if  the  the  iiiducement 
|ale  be  good  by  the  authority  of  the  will,  he  is  not  in  by  the  fla-  '»•  »»<>• 
iut^,  but  by  tiie  dcyife :  and  where  it  was  faid,  that  this  fale  ihall  ^^^^'  ^** 

Jon«,  3xS.    y^^ti$'    |.$aand.  268.    Salk.  520. 

be 
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Di««        \yc  quoad  the  eftate  for  life  only  which  is  transferred  by  the  ftatute, 

Rxcitf        '^^  ^'^^  rcverfion  was  conveyed  bv  the  will,  it  was  held,  that  when 

"**•       Ihe  took  upon  her  to  fell,  flie  fold  the  entire  eftate  and  inheritance 

Cc.  tit.  113.  c  of  the  land  ^herein  the  cilate  for  life  is  contained,  and  (he  did  not 

i,&olUAh.329,  by  authority  of  the  will  convey  the  reverfion  only  expe&ant  upon 

%i  Burr.  IC19.    ^hc  cftate  for  life.     And  Jomes  faid,  that  in  22.  Jac.  1.  in  Davie 

V.  Vrber^  both  thcfe  points  were  adjudged  accordingly. 

a'rtkmfixci  a  THIRDLY,  It  was  held,  that  the  pleading  of  the  rel(rafe  irto  no 
f-ffsc  !or  years,  purpofe,  becaufe  although  the  rclcalc  be  by  him  and  his  heirs,  yet 
»M**hf  ^**  d^  it  is  not  a  releafe  to  him  and  his  heirs  ;  and  when  by  the  bargain 
A  lufc  a"rr»'  ^"^  ^^'^  ^*'^  ^^^*^^  **^^  '*^*^  ^f  ^^^^  ^^^^  ^^^y  paflcdr  this  releafe  doth 
^ioth  not  «L  «ot  enlarge  it  to  incre^fc  the  eftate, 
Uigf  ihc  tilate.  —  Co.  LU.  273.  29*.    Jenk.  aoo.    Juaet,  328.    Dyer,  %^y     Cowp.  599. 

Ao  inducement  'FouiiTTiLV,  Where  it  was  alledged,  that  this  plea  is  an  induce- 
lu  y  travtrft  mcnt  to  the  traverfe,  and  ther  fore  not  ilfuablc,  and  then  diere 
inott  aiwayi  be  needs  not  fo  much  certainty  as  where  the  nwtter  is  ifluable,  yet 
fuwUnSe."*  T«i  Court  held,  that  the  plea  is  not  good  j  for  an  hdtuementf 
i^nte,  266.  ^  traverfe  ought  aiwayt  to  be  fufficknt  in  matter^  ivhich  i«  not  hcrc, 
Vo^.  445.  WhereJbrc  it  was  Adjudged  for  the  avowant* 
2.  Lcoo.  31.      4.  Bac.  At>«  ^S.      5.  Cum.  Pi(«  |^i. 

Case  a  a.       — —  agmji  Thc  Inhabitants  of  the  Hundred  of  -^-p*. 
Amafter  mar    TERROR  of  a  juds;raent  in  the  comtnon  pleas  in  an  a&ion  on 

fv^imainanac.  H,  ^j^^  flatule  of  Ivinton  of  HUE  AND  CRY. 
riAn  in  hn  own 

D^meonthe  The  error  srffigned  was,  Becaufe  die  mafter  brought  the  aQion 

ft^ture  of  Has  for  a  robbcry  committed  upon  his  ferYaut^  aixd  the  fervent  was 

•.vd  Cry  for  a      fwom  WHERE,    &C. 
lobbery  com* 

mined  on  hit         Calthroy  objefted9  that  Ibe  mafter  who  had  the  Iof&  ought 

fcrvant,  and  the  to  be  fworn. 

fwom.  (vR  I MSTOK  thereto  anfwered,  that  the  lervant  ought  tabe  fwora 

Ante,  3S.  156.  and  not  thc  mafter  ;  for  although  the  lofs  is  to  the  mafter  when 

Cio   14*.      ^  fcrvant  is  robbed  of  his  money,  yet  tlie  fervant,  upon  whom 

Hob.  327.**      ^be  robbery  was  committed,  is  the  proper  perfon  to  he  fwom  that 

he  was  robbed,  and  that  he  knew  not  any  of  the  robbeis. 

inanaaSon  The  SECOND  Error  infifted  upon  was,  Becaufe  the  aftion  is 

|r«ii«wonthe  brought  by  the  party  and  the  king,  yet  neither  upon  the  joining 
akd"ciit*  the  i^^^  "^^  ^^  ^1^^  venire  facias  is  Aefc  any  mention  of  qui  tam 
^hi  imm  fX  ^.  pro  domino  rege^  lie  but  of  thc  party  himfelf  only. — Sed  non  alio- 
••♦no  rcgt  need  catitr :  for  it  was  faid,  that  true  it  is,  when  the  aaion  is  brought 
"fl«^  •"^""her  "P°*^  *  penal  ftatute,  where  part  is  given  to  thc  kiny  and  part  to 
•fcTSnT/or*!!*.  ^^^^  F^^y  profecuting,  there  U  ought  to  be  fo,  and  it  is  thc  com- 
nirt  facias i  *  TtioTX  couffc  to  enter  tlie  party  qjji  tam  pro,  bfc.  But  when  thc 
tor  the  king  h  king  is  only  named  as  an  offence  againft  the  king  and  the  party, 
only  to  hif«  his  and  the  king  is  not  to  have  any  part  of  the  funi  recovered,  but 
Ante  Ti  «  ^  ^^^y  ^^  '^^^*^  ^  ^"^'  there  neither  in  the  iflue  nor  in  the  vemn 
"  '  '  ^  '  ficias  is  any  mention  of  Qin  tam,  &c.  and  fo  are  all  thcprecc- 
t.  Com.  Die.     d^'^^^j  as  Keeling  affirmed. 

\^*\  And  AM.  TrtF.CorRT  was  of  that  opinion  i  whereupon  rule  was 

Co^Knt.  160.    g;^,^j^^  ^j^j^^  judgir.ent  Ihouid  be  affirmed. 

Anonymous. 
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Anonymous.  '^^»  *«• 

A  CTION  UPON  THE  CASE,  for  tkcfc  words :  "Thotf  haft  It  iiaaiowhto 
^^  ^  given  7-  S,  nine  pounds  for  forfwcaring  himfclf  in  chart-  ^^^"^^^ 
«  ccrjr,  and  haft  hired  him  to  forge  a  bond."  After  verdift  «pOa  mJ^'^^^ 
not  guilty  pleaded,  and  found  for  the  plaintifFy  ther  at  hire  ro. 

MALLtT,  the  ^eeffi  Solicitor^  and  Holbourn,  moved  in  atreft  fdflTchan!" 
of  judgment,  that  thefe  words  are  flot  aftionable ;  for  it  is  tlot  al*  oery ;  and  it  it 
kdged  (as  to  the  firft  words),  that  any  fuit  was  in  the  chancery,  notneceiftry  t» 
or  that  he  forfwore  himfelf  in  hisi  anfwer  or  as  a  witnefs.    Nor  ^^^''"ij.*  **** 
doth  he  fay,  that  he  fubomcd  him  to  forfwear^  nor  that  he  gave  f^f^  ^       . 
that  Unto  nim  to  forfwear  himfelf,  nor  that  he  knew  that  he  (ot^  Abw^i^.-^zz* 
fworc  himfclf,  nor  doth  flicw  any  particular  wherein  he  forfwore  ^ 
himfelf.    And  to  fiiy>  that  he  gave  unto  him  nine  pounds  for  Ki^^^seV 
forfwcaring  himfclf,  may  be  intended,  that  he  was  inforced  to  pay  i.  Hawk.  p.c. 
it  by  feafoh  6f  his  falfe  oatli.  jas* 

S^dnon  atlocantur :  for  the  words  are  to  be  intended  according 
to  the  ufual  manner  of  fpeaking,  that  he  hired  him  to  forfwear 
himfelf:  and  although  he  doth  not  (hew  that  he  was  fworn  in  ^ 

chancery,  nor  what  he  fwore,  it  is  not  material ;  for  if  he  never 
was  fworn,  it  is  fcandalous  unto  liim  to  fay,  'Hliat  he  procured 
•*  one  to  forfwear  himfclf  in  a  court  of  record,*'  although  it  is 
merely  falfe  becaufe  he  never  was  fworn.  Secondly,  To  the 
words,  that  *^  he  had  hired  him  to  forge  a  bond,"  although  it  is  ^ 

not  £iid  that  he  hath  forged  a  bond,  or  that  it  appears  he  hath  done 
the  zEt^  it  is  fcandalous.  And  fo  held  ali.  the  Court  \  wliere^ 
fore  it  was  adjudged  for  the  plaintiff. 

Mackaller  againft  Toddcrick.  Cast  24* 

■pRROR  of  a  judgment  in  the  court  of  the  Tower  of  Lofu/on  in  a  promift  to 
"^  ajfumpfitj  where  the  plaintiff  dec iaied,  that  the  defendant  pro-  procorea  per. 
ffiifed  him,  in  confideranon  that  he  would  procure  the  faid  Afack-  <«"  » *»«  >«<»•' 
aller  to  be  prefented  and  inftituted  ta  the  chapel  of  the  Tower,  ^^^^^^^^ 
being  a  donative  hi  the  king's  gift,  &c.  to  pay  to  him  twenty  Vjtiinofiwi.emv 
pounds  upon  requeft.    The  plaintiff  alledgeth  in  faA,  that  by  hrs  iHHindtf  is  ^m^ 
labour  and  means  the  king  prefented  tlic  faid  Mackaller  to  the  faid  n«^*i  «»<*  void, 
chapel,  and  he  was  admitted,  inftituted,  aad  induiled  into  it;  and  **®^*-  3S3-  361. 
Hut  he  required  the  payment  of  the  faid  twenty  pounds  at  fucli  1.  Lutw.  ^4^. 
a  day,  &c.  and  the  defendant  had  not  paid  it.     The  defendant  «•  RoU.Ab.  »k. 
pleaded  nvn  affvmpjit\  and  vcrdift  and  judgment  for  the  plaintiff.    [.•^•^**'  *'^- 

And  now  error  brought.  The  error  afSgncd,  that  judgment  was 
given  for  the  plaintiff,  where  it  ought  to  be  for  tlie  defendant. 

FtETcHBR,  for  the  plaintiff  in  the  writ  of  error,  nwved,  that 
this  judgment  was  erroneous,  becaufe  he  declares  upon  a  promiic 
grounded  on  a  confideration  againft  law,  and  that  being  the  only 
coniideration  the  affumffit  is  void ;  and  for  that  relied  upon 
Onei^'t  Cafe^  lo.  £//z.  Dyer  et  3.  Co.-^Ei  aJjoumatur  (a).  (-)  ^^  wa« 

moved  again  ill 
JTuary  md  EaftrrTtrms,  and,  after  argument  at*the  bar,  Twt  Covrt  was  of  opinion,  that  rhc  confi. 
delation  was  had,  and  thai  the  adioQ  would. not  lie;  hut  the  judsoient  wis  revciitd  for  a  faul.  m  rbe  d<« 
duation.    Po(t.  353.  361. 

£Iiot 


sii  Michaelmas  Term^  9.  Car.  i*    In  B«  1^ 

CM9z%i.  Eliot  again/}  Skjpp. 

If  iM  Judge  «f  p|lE$1r  fo):  nineteen  pounds  ten  fhillings ;  atid  counts  upon  a 
afife  rmtmbit  J-^  Jcafe  for  years  of  certain  Copyhold  lands  rendering  eight- and- 
^  the  Ytrdia  ^j^j,^  pounds  per  annum  ^  at  Michaelmas  and  the  AnnunciaUon^  by 
a^^f^^  e(}iial  portions  ;  and  upon  a  leafe  of  eertain  freehold  lands  in  the 
ffti0^  It  may  faid  yiii  rendering;  twenty  fhillings  per  annum  at  the  faid  Feafb : 
be  amended,  and  for  nineteen  pounds  for  half  a  year  of  the  fkid  copyhold  due 
4,Gew  5*.  b.  at  the  jfnnunciation  laft,  and  for  ten  fhillings  for  the  freehold  due 
sJU1il.Ab.70f.  at  the  fame  Feaft^  the  a£tion  was  brought. 
GfOb  EUs.  iia. 

ijo.  The  defendant  )>Ieaded  nbndtbet\  and  it  was  found  fbf  the  plain- 

Cetth.  14s*  ^K  quoad  the  ten  fhillings  for  the  freehold  ;  and  for  the  nineteeil 
Yrff  ^*S6**^"  pounds  ^ffa^the  copyhold  rent  it  was  found  for  the  defendant, 
i^ilf.  33.  the  clerk  of  the  alHfe  Returned  the  pojiea^  that  it  wis  found  for 
12^ '  *97.  the  nlaintiff  quoad  ten  fhillings  parcel  ot  the  faid  nineteen  pounds 
V.  Barr!*383.  ^^^  fhillings ;  et  quoad  the  nineteen  pounds  refidue  of  the  fkid  nine- 
i.Bac.Ab.  lor.  teen  pounds  ten  fhilUngs,  that  the  defendant  non  debet, 

DoQsK  37*6.    *      And  for  this  caufe  it  was  moved  in  arrefl  of  judgment,  that  the 
*7t^7A^*         verdict  is  incertain  which  of  thefe  rents  was  not  paid. 

5S3.  *        But  becaufe  that  this  iffiie  was  tried  before  TtJSTiCB  Berklet, 

and  he  well  remembered  that  the  jury  found  for  the  copyhold  rent 
for  the  defendant,  and  for  the  freehold  rent  for  the  plaintiff,  there^ 
«  fore  it  was  ordered,  that  the  Return  ofthcpoftea  fhould  be  amended^ 

accordingly,  and  that  then  the  plaintiff  mould  hare  his  judg- 
ment. 


Hilary 


Hilary  Term,  ^ 

g.  Car.  i.    In  the  King's  Bencli. 
Sir  Thomas  Richardfon,  Knt.  Chief  Juf  ice. 
Sir  William  Jones,  Knt.      1 
Sir  George  Crokc,  Knt*       i  Jujiices. 
Sir  Robert  Berkley,  Knt.    J 

William  Nov,  Efq.  Attorney  General 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 

Memorandum.  Cah  i« 

IN  the  vacation  betwixt  Afuhaelmas  and  HilaryTerms  Sir  James  The  detth  oT 
Weston^  one  of  the  Barons  of  the  excheauer  (who  was  a  Baton  9r*fhm. 
wife  and  learned  man,  and  of  courage),  died  at  his  chamber  jonei,  341- 
in  the  Imur  Temple  ;  and  afterwards,  in  Eafter  Term^ .  10.  Car.  i. 
Richard  Wbston,  of  the  fame  Temple^  was  made  ferjcant,  and 
within  four  days  fwom  Baron  of  the  exchequer. 

Dawes  againft  Huddlefton  (a).  CMt  i- 

pALTHROP  prayed  a  prohibition  againft  the  par (bn  of  /ft  in  Tithes  art  oot 
^  the  county  of  fyefimorland^  for  fuing  for  tithe  of  trout$  taken  F^y^^ie  for  fi(h 
in  a  river,  becaufe  they  htfera  natura;  and  fhewed  a  precedent  ^^''^  ''^[^ 
in  Eafter  Term,  5.  Car.  t.  where  a  prohibition  was  granted  againif  torn.     ^  ^  ' 
the  fame  parfon  for  fuing  for  tithes  of  eels  taken  in  the  river.  Ante,  le^. 
becaufe  they  are /<rr^«fl/«rtf' ;  and  day  was  given  to  Ihew  caufc  ,.Rcii.Ah.53f, 
why  it  (hould  not  be  granted.  636.  * 

And  Richardson,  Chief  Ju/iicej  faid,  that  he  knew  where  ojie  *'^j^^^'^- 
ftting  for  conies  taken  ivkMethofdlVarren^  a  prohibition  was  granted  Noy/ios!^' 
upon  debate  ;  and  that  in  Tarmouth  was  a  fuirt  for  tithes  of  her-  1.  Vent.  5. 
rings  taken  in  the  fea,  but  they  could  not  prevail.  Palm.  517. 

Jones  faid,  that  in  his  country  of  Wules  they  ufed  to  pay  tithes  Bunb.'ii.  »rfi, 
for  herrings  ;  and  in  Ireland  it  is  a  common  courfe  to  pay  tithe  3.  Com.  Dig:' 
of  falmons  taken  in  rivers.  lot*  tot.  and 

Richardson  faid,  that,  peradvetiturc,  may  be  by  cuftom ;  Rtjlv-c-riyoo^ 
btherwife  titlies  are  not  payable  for  fi(h  taken  in  rivers.  3.  Term  kep. 

(«)  See  1.  Roll.  Ab.  635.  b.  l^S' 

Gobbet's  Cafe.  c^"  3. 

PROHIBITION  was  prayed  by  Bulstrode  for  Gohbet,  to  ftay  •«  Heisacuck* 
^   a  fuit  in  the  fpirituai  court  for  defemation  in  fpeaking  fliele  "ol^ily  knave" 
Words,  *<  He  is  a  cuckoldly  knave  ;"  and  cited  precedents,  that  for  *'l^^*  "JJ* ' 
faying,  "  he  is  a  knave  and  a  cheating  knave,''  fuit  being  in  the  ecctefiattkJi  * 
fpirituai  court,  a  prohibition  was  granted  upon  good  advifement.  court. 
*-And  the  Court  faid,  that  precedent  is  not  like  to  this  Cafe,  for  Ante,  m.  129. 
there  was  not  anv  offence  wherewith  the  fj>iritual  court  ought  tq  ^  itoii.Ab.*9«, 
meddle ;  but  in  this  Cafe,  for  thefe  words,  it  is  properly  to  be  ex-  i.saU(.69V.69tf'. 
amined  and  punifhed  there  pro  reformaiione  morum  j  for  it  is  a  dif-  Stra.  471.  545. 
grace  to  the  hufband  as^well  as  to  the  wife,  becaufe  he  fuffcrs  and  ^3«  "oo- 
Connives  at  it.    Whereupon  {ahjente  RichardsoK)  it  was  denied  ,  ^7*iV    ' 
to  grant  a  prohibition.  Show.  '337.'' 

Cacih,4)S.   4.  Burr.  ^ojt..  Stri«  555.    8.  Mod,  115*    Lut  1038.     t.Sid.  148.   4.  Com.Ois.  5«t. 

Secondly^  * 
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A  pmlMtM  SscoKDtY,  it  was  iboved,  that  this  fiiould  be  granted  upon  iii 
¥dn  HOC  Be  for  ftatute  of  23.  Him.  8.  c*  .  becaule  be  was  fued  in  tiie  court  of* 
^^  thcarcbcsi  which  is  in  the  archbilhop's  jurifdidion,  and  the  words 


tcfoof  tmJra"  ^^^  (pokcn  at  lbiftlew9rlby  in  London  diocef^,  as  ippfcarcd  by  the 
lothe4aocde      libel  (n). 

«(  CMMrAMi>    Attic,  9>.  t6x— 4tay4  97.    «.  RolL  Ab.  357.  446.    Godh.  191.    Croi  Jac.  311. 

(«}  fo  totw.  i<y39.  and  sera.  471.  555^ 

A  foil  for  mac     But  JoNE^  (aid,  that  he  was  informed  ht  D(>ctor  DuciCi  chan- 
f«rt  accniiiig  In  ccllor  of  Lmtdmh  that  there  hath  been  for  long  time  a  compoiition 


citfur  iTtL**  *>^^^  *^  bifhdjJ  ttf  Z^Wm  an4  the  archbifliop  of  Canterbury, 
mS!$  or  in  the  ^^^^  ^^  ^^X  ^^^^  ^  *>cgun  before  the  a:rchbifho{>,  it  (hall  bd  alwan 
€mf/S/U^  cawt  i  peritiitted  1>y  the  bifiiop  of  London  i  fo  as  it  is  quqfi  a  general  i\* 
^  the  arch,  cence,  and  fo  no%  fued  there  buf  with  the  bifhop^  aflcnt ;  and  for 
***?**  *^  that  reafon  the  archbifhop  ncVCr  makes  any  vifitation  in  iBHJta 
mnTtoMcb  <•*<>€**•  And  hereupon  the  prohibition  was  denied^ 
«iber.  Pea.456*  —  IS*  Co.  4.    Raym.  3.    i.  Siali  (5.    i.  Lev.  sii. 

Ca««  4»  Chapnian's  Ca(c^  . 
Bmrratry  bciDg  pRROR  by  ChafmoH^  to  reYcffe  a  judgment  againft  him  upon  ait 

an  oflfeace  at  *-•  indiftment  oi  being  a  common  barrator }  where  having  tra- 

m'faadiamic  ^^^^^^  ^  '"^  *^  county  of  Devon  before  the  juftices  of  affifc  there, 

for  k  if  good,  ^^^  ^he  indiftment^  found  and  verdift  againft  him,  and  judgment 

though  it  coQ.  being  given,  tliat  |ie  fhould  pay  one  hundred  marks  for  a  fine, 

dttdcmgaiit^  and  bo  imprtioncd  for  two  months,  and  ideo  in  mifericmrdia ; 

Antei'ai!'*  Tm  FtitsT  E^Iror  ailigned  was,  fiecaufe  the  indidment  is» 

that  he  was  a  common  hztr^tdr  contra  fomtam  diverforumfututtrum^ 

which  is  not  good ;  for  it  is  an  offence  at  the  common  law,  and 

there  is  not  any  ftatute  to  punifh  it. — Sed  non  allocatur  :  for  fo  is 

the  common  courfe  of  indi£^ments ;  and  common  barratry  is  an 

offence  agaioft  divers  flatutes,  viz.  maintenance,  and  the  like. 

julKces  of  9jtr     Th£  Secoko  Error,  B^caufe  upon  the  indictment,  nrocefs 

MKi  urminir  for  being  awarded,  he  ^appeared  gratis  at   the  follpwing  affiles  and 

the  trial  of  an    pleaded*  not  guilty  ;  and  then  a  vtnire  facias  was  awarded  return- 

f^^'tolir*  ***  ^  ^^  *^     °^  amfes,  and  was  thereupon  tlien  tried  and  found 

^wd  a  »^r#   g^^lty  •  *2i^  *'s  venire  facias  was  mifawardcd  to  make  it  returnable 

rctnniabie  the    at  the  fame  aflifes,  where  it  ought  to  have  been  returnable  at  xht 

rame  day  on      next  afliies  ;  fo  as  there  ought  to  have  been  fifteen  days  betwixt 

which  the  partj  ^jj^  ^^^  ^f  ^jjg  ^x\t  and  the  day  of  the  return^,    and-  not  to  have 

^^JT*^'      been  made  returnable  the  fame  day. — Sed  lun  allocatur  :  for  it  it 

T^MUAh.  u.  ^^  common  courfe  throughout  all  Etgland.    And  as  Rolle,  who 

Cro.  Etts.  \^t\  moved  it,  faid,  that  true  it  is,  when  he  is  in  the  gaol,  fuch  a  trial 

s.  8id.  99. 335.  may  be  the  fame  aflifes,  but  not  fo  when  the  party  is  at  large  and 

a.  inft.  568/     comes  in  gratis.    But  the  Court  faid,  it  is  all  one,  and  the  trial 

^  1^1^^'  8^^  **  ^^^^  *^  ^^^  ®^^  ^*^^  ^  *^  *^  other  («);  and  fo  it  is  here 
!!Bac!Ab/f8i.  ifgoo<it^«8di.    Wherefore,  &c. 

^.  Hale,  S91 .      I.  Hawk.  P.  C  526.  («)  See  i.  Roll  Ab.  96.  where  thU  it  Cud  to  be  agaio'ff  iH 

f^reoBdent)  and  fte  a.  Hawk.  P.  C.  5^1,  573.    5.  Bae.  Ab.  159. 

On  an  iodia-  Th  I RDL Y,  It  vn%  alledged  for  error,  Becaufe  it  is  "  ideo  in  mlfc- 
sMDtforafin.  ** ricordla"  where  it  ought  to  have  been"  Ideo  capiat ur^^*  being 
abkofeice^tbe  ^p^,^  indiftment  for  an  offence  finable.  But  it  was  thereto  an- 
iSZwIm  AaU  fwcred  by  Bbare,  that  the  tecdxd  is  *^idef  commlttltur  gaoW  (Ixjing 
befTiJrV^'l     there  present),  to  remain  for  two  months  ;  fo  there  needs  not  an 

mim:  I.  Roll.  Ab.  115.  Jonet,  407.  Dfer,  67.  245.  «.  Co.  60.  Cro.  Jac.  155.  348.  Bat  row 
675.  *  6.lfi//.  y  M«ry,  e.  t3«  intrefpalh  ejeAnient,  aflault^  01  falfe  tntppronmftit,  no  fine  or  rd/»>4/*r 
fnfin  ihaU  be  cnteitd,  bnt  thto  plaintiff  in  fatiifaAtcm  iif  it  (hall  pay  6ft,  8d.  on  ;be  ju^sincnt,  whicli 
ihaU  bt  allowed  him  in  cofts.    See  5.  Mod.  &g(.     1.  Salk.  54. 

Ida 
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fi//tf  capiatur  but  where  he  is  abfenty  for  tlie  Idfo  in  mifcr'ucrdia  is  but 
furplufiigc.— Wherefore  for  this  caufe  Curia  advifurc  vult. 

Pridgeon's  Cafe.  ^^"5- 

pRIDGEON  was  brought  to  the  bar  upon  a  habeas  corpus i  and  ThcfcffiomnMjr 
'■    it  appeared  upon  the  return  thereof  that  he,  at  Lincoln^  upon  ^j^^r^l^d' 
complaint  to  two  juftices  of  the  peace,  next  adjoining,  was  ordered  ^,  ^^^,  ^  J,  ^' 
to  keep  a  baftard  child,  he  being,  according  to  the  jaid  order,  the  cdve  an  appeal 
reputed  father.     From  this  order  he  appealed  to  the  next  quarter  f^om  the  order 
feflions  of  the  peace;  at  which  feffions  the  matter  being  examined,  o'twojuftlccii 
he  was  difcharged,  and  the  former  order  repealed.     Afterwards  at  fht>"ad^ldica^" 
another  quarter  feffions  of  the  peace,  the  matter  being  re-examined,  rion  u  tiniL  ' 
it  was  ordered  according  to  the  iirft  order,  that  he  fhould  be  ac-  Poft.  350.  ^ju 
counted  the  reputed  father  of  the  baftard,  and  fliould  keep  it ;  and  s.c.  1.  Bul/i^ 
tliatif  he  did  not  perform  it,  he  fhould  be  apprehended  and  com-  H3-  3S5« 
jiiitted  :  and  thereupon  being  apprehended  and  committed,  and  all  ^•- J'^ne*,??** 
this  matter  returned,  the  Court  held,  that  he  being  difcharged  stra  ?"™"'t*^' 
at  the  next  feffions,  to  which  he  appealed  according  to  theftatute  B.R.H^jp.^^oi, 
of  18.  Eliz,  C.3.  tliefecond  feffions  hath  no  power  to  alter  it :  and  '•  Conn.  Dig. 
becaufe  none  were  there  to  maintain  this  return,  he  was  bailed,  5^4. 
and  day  given,  that  if  other  matter  were  not  fhewn,  &c.  he  fhould  '•°*<;'Ab.3i9. 

bedifcLVa(.).  K.^^lA? 

edition  of  Boct's  Poor  Ltwt,  voL  i.  page  44a.  Co  447.     (a)  This  cafe  was  moved  again,  and  the  juilg* 
mcnt  confirmed.    Po  ;1. 350. 

Stealfo  13.  &  14.  Car.  2.  c.  la.  C 19.  and  6.  Geo.  x^  c.  31. 

Henry  Cort  agaiftfi  the  Bilhop  of  St,  David's  and  Others.       case  6. 

Hilary  Term^  8.  Car,  !•     Roil  ^^^. 

rRROR  of  a  judgment  at  the  grand  feffions  in  the  county  of  ^"O'^^'n^n  a% 
^  Pembroke^  in  an  affife  of  darrein  prefcntment  {a)  hy  Henry  Cort,  p^^,r„,^''' 
againft  The  Bijhop  of  St.  David* Sy  Dorothy  Owtn^  and  Thomas  Prit-  j^^^Tj 
ckardy  for  the  church  oi  Stackposie.  ^      '  ^^^' 

The  First  Error  affigned  wai,  Becaufe  upon  the6rftday  ^y  12.  EJ^,  %. 
Thomas  Pritcbard  zppczTtd^  and  caft  an  effbin,  but  the  other  two  ft-*.  an^/Jm 
made  default,  whereupon  re-fummons  ifluedagainft  them,  returnable  J^tf*|}er*I'\d 
die  Martis  next  following  ;  and  at  the  next  day  they  caftan  eflbin,  Ic^fummon's! 
which  was  challenged  and  denied  :  and  now  moved  to  be  an  error,  ^^  {^^^ 
for  tliat  there  was  not  idim  dies  given  them,  as  there  was  to  the  u  BrownJ.  j6p, 
firft  when  he  appeared  and  was  effi^ined;  and  that  there  ought  to  Cro.  jac.  -^sy, 
have  been  one  effi)in  allowed  unto  them, — Sed  non  allocatur :  for  5- Com.  Dig, 
idem  dies  (hall  not  be  given  when  they  make  default ;  and  after  once  '*'• 
default  and  re-fummons,  an  eflbin  is  not  allowable  by  the  exprcfs 
words  of  the  12.  Ediv,  2.  c    . 

The  Second  Error  affigned  was,  Becaufe  the  coupt  is,  that  The  church 
he  prefented  ad  candem,  and  doth  not  name  the  church  ;  fo  it  is  btin^  named  m 
uncertain. — Sed  non  allocatur',  for  the  church  is  {ixH  named  in  the  ^^^  t^^'*"*  ^^^ 
plaint,  and  needs  not  to  be  named  again.  ^^  ^^"/'""^  *" 

The  Third  Error  affigned  was.  That  tales  de  circtimjlantilus  «- ,    .    . 
was  awarded,  which  ought  not  to  he  in  an  affife,  but  upon  nijtptius  \  /y^,^/^  cannot 
which  was  held  4  manifcft   error,  if  it  had  been  fo, — But  upon  be  awarded  in 
view  of  the  record,  there  were  not  tales  de  circumjlantihus,  fed  quod  an  affife. 
hahct  decern  talei  fecundum  formam  Jiatuti  \  for  it  is  intended  bv  their  10.  Co.  105.1. 
petition,  that  they  took  their  affife  in  the  grand  feffions,  which  is 
appointed  by  the  34.  Hen,  8.  c.  26. 

(«)  Thit  writ  is  now  become  obrrtete  by  the  ofe  otjuan  mpcdit, 

CRO.  jAq.  Z  Turn 
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ConT  The  Fourth  Erkor  afligned  was,  ]3ecaufe  the  iflue  being* 

BiihoVS'st.  "'"^hc^hcr  i/rifry  Cort  did  laft  prcfcnt  one  Richard  Dolher  the  laft  jh- 
*David*i.  '  cumbent,  who  was  inftituted  and  indu6led  upon  his  prefcntation, 
'     the  plaintiff  offered  in  evidence  letters  of  inilitution»  which  ap- 
ow^ruiw  "a      pwrcdHo  be,  and  fo  mentions  that  they  were  fealed  with  the  fcal  of 
party  who  of-    the  hiftiop  of  London^  bccaufc  the  bilhop.  of  5/.  David's  had  not  his 
fere  a  demurrer  fcal  of  ofSce  there ;  and  thofe  letters  were  made  out  of  the  diocefe ; 
to  evidence,  thii  and  the  defendant  had  demurred  thereupon,  that  thofe  letters  were 
feneS^fof  en-     f"®^^^"^  *"d  ^^e  demurrer  was  denied  ;  which  ToKSs  faid  was  an 
bathi^ropw'  error,  becaufc  they  ought  to  have  permitted  the  demurrer,  and 
cafeforabtUof  ihould  have  adjudged  upon  it.— But  it  was  held,  that  the  not 
exception.        admitting  of  the  demurrer  ought  not  to  be  afligned  for  error ;  for 
s.c.  jones,33i«  when  upon  the  evidence  the  matter  was  over-ruled  by  the  juftices 
Hob.  15.  of  afUfe,  that  was  a  proper  caufe  of  a  bill  of  exceptions,  and  tlio 

Dougi.119.  remedy  whidi  Ac  ftatutc  appoints  in  fuch  cafe :  and  for  the  mat^ 
a. Term  Rep.  ^^^  ^f  ^^^  letters  of  inftitution  fealcd  witli  another  fcal,  and  made 
'*^'  out  of  the  diocefe,  it  was  held,  they  were  good  enough  ^  for  the 

feal  is  not  material,  it  being  an  z&  made  of  the  inftitutiofi:  and 
the  writing  and  feallng  is  but  a  teftimonial  thereof,  which  may  be 
under  any  feal,  or  in  any  place ;  bucof  ^at  point  they  wouldadvifc. 

Ill  wl»tt  nwnner     The,Fifth  Erkor  afligned  was,  Bccaufe  thcverdift  finds  the 

•  vtrdiain^«r.jfl\,c  for  the  plaintiff,  and  that  the  church  was  full  of  tlic 

'''*■  ^'''{^r*'  defendant,  of  the  prefentation  of  the  other  defendant,  per  ompui. 

ii^e.  "    ^       finufire  mado  pr^teritum^  and  doth  not  fhew  when,  and  how  long 

Foil*  34t.        time  it  was  void,  fo  as  it  might  ap|3ear  to  the  Court. — But  White 

^  .  anfwered.  It  is  good  enough ;  for  it  being  found  by  the  jury  that 

£uii  tcGi^is}.  ^J**  ^*1''®  ^^  ^^^  church  by  the  year  was  eighty  pounds,  and  that  it 

WU  void  ptr  timpus  femiftre^  the  Court  Ihail  intend  it  to  be  the  fiiil 

time  of  half  a  year;  and^tjic  judgment  being  only  for  tl^e  40L  is 

well  enough:  and  fo  the  Court  agreed. 


TN  fran4  fef.       Th^  Szxth  Error  afligned  was,  Becaufe  the  writ  of  admitting 


Titaai  co«irw  they  havc  no  power  to  punifti  him  if  he  doth  not  obcv. — And  of 
within  theprtn.  fhut  point  THE  CouRT  doubted  ;  but  it  feemeth  prima  facU^  that 
«p«l>ty,  ^gy  jpj^y  ^y^ll  ^j^jjg  to  him  ;  for  it  is  now  a  covrt  of  the  king'^ 

s,Sid,  91.  and  a  quart  mn  admifit  lies,  if  he  doth  not  admit :  but  wl^en  they 
^•«»  Sio-  were  the  marches  in  IVaUsy  then  they  had^  no  fuch  power ;  and  for 
V9osb.  411.      ^^^  ^j^yj-^  ^  ^^^^  imtedii  did  lie  in  the  adjoining  coypt^es^  b\|t  i^of 

{«)Itwiimond  ^^  **  *'^  ^*y=  but  they  would  advife  ((i), 
ji|«ic»,  ami  the  Judgment  firmed.    l>ffftf  34^t 


9r«tt 
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Brett  a^ainfi  Read.  Cah  7. 

ASSUMPSITt    Whcr^s  hfi  was  indebted  to  the  plaintiff  in  Aii«jf«-i/t/rVwiii 
twenty  pounds  for  rent  arrcart  in  confidofatlon  wiiereof  he  ll*^^*"^  m7» 
^jflumed  to  p;>y,  &Cr  <jebt  due  byy>#.. 

Upon  non  affumpfit  pleaded,  and  verdift  found  for  the  plaintiff,  it  ""'7  •»P«J' • 
was  moved  in  arrcft  of  judgment  by  Germyn,  that  this  declara-  ^^**"f^Hw* 
tion  is  not  good  :  for  it  is  a  real  contrafl,  if  it  were  upon  a  leafe  .nee,  but  not 
for  years  ;  ;ind  a  gcncni  offurnpjit}  which  is  but  an  ajfumpjit  in  law,  upon  a  j^romiie 
lies  not  for  it»  no  more  than  upon  a  recognizance :  alfoi  it  doth  not  i«^W  iy  /«w- 
appear  that  it  was  a  rent  upon  a  leafc  for  years,  but  it  inight  be  *'«^'4is- 
Tcnt-fervice,  rent-charge,  or  rent-feck  that  is  behind ;  which  is  s.  c.  jonci, 
more  ftrong  againft  the  plaintiff,  ^*  Ro^it^Ab  8. 

GaiMSTON  movcd,/tfr  the  plaintiff^  that  the  aftion  lies,  becaufe  jvioor,  140. 
it  Ihall  be  intended  rent  upon  4  leafc  for  years,  which  is  by  con-  Cro.  j-c.  506, 
traft  5  and  then  an  <j^wmA/iV  inay  well  he  maintained  upon  it :  and  59*- 688. 
Touched  the  cafe  of  */>  George  Manfeull^  i7-7<r^-  1.  who  brought  l^^'^ll^" 
an  affumpfit  againft  ^t  ^»  fuppofing  that,  In  confideratioh  the  defen-  cro.Eiii.  67, 
rfant  inight  have  and  enjoy  quietly  the  hertageof  fuch  a  park  for  nS.  »4».7$6, 
tlirce years,  he  promifcd  to  pay  one  hundred  pounds;  and  it  was  ^59* 
adjudged  tliat  the  aftion  well  layi  becaufe  it  is  but  in  nature  of  rent.  '*  ^^T V^ 

But  ALL  THS  Court,  held  here,  that  the  a^ion  lies  not  upon  Hard.  366. 
the  general  promife  5  but  if  he  h^d  alledged,  that  in  confideration  1.U00.43.116, 
he  Ihould  forbear  the  payn^ent  until  fuch  a  day,  or  upon  fuch  a  ^'JTr'  ^ti  o. 
fpcci^l  confideration,  then  the  aAion  would  lie,  hut  not  upon  a  J",  coou'd^** 
general  ajfumpjit y  for  t^ie  reafons  before  ^liedged ,  and  the  cafe  cit^d  14^. 
may  be  good  law,  for  it  is  a  fpecial  promife  to  permit  him  to  Cowp.  i^S^ 
enjoy :  and  it  w^  not  a  leafe,  nor  for  rent  upon  a  lc;^fe.     \Vhcr(« 
fore  it  waa  ber^  adjudged  for  the  defendant, 

L,or4  Haftings  ^gainj  Sir  Archibald  Douglaf^  c^**  •• 

Trinity  Term,  9.  CMr.  i.   MoJi  1331. 

TROVER  AND  CONVERSION,  as  adniiniftrator  ofSerPant  AhuAinH  de. 
^    Ditvy^  tor  divers  jewels.     Upon  not  guilty  pleaded,  the  jury  ^if?.***,*-^®^  . 
found  for  part  ^«  not  guilty  5''  for  other  jewels,  that  he  is  **guilty  ;*>  ^^to  Wt 
and  for  fixty-five  great  pearls,  and  iixty-iive  f<naU  pearls,  and  a  wife  dttring  he* 
diamond  chimin,  they  fonnd  a  fpecial  veraiA,  that.  widowhood,  ai« 

Sf RjEANT  Davy  was  poffelTed  of  tliem,  and  being  fo  poffeffcd.  fl'll^Je^'j^^ftS'^ 
made  his  will,  and  thereby  dpvifed  tbt  ufe  an^  occupation  of  ail  his  to  his  daughter 
plate,  hangings,  and  jewels  to  Dame  Eiionw  hia  wife,  during  her  on  ibr  death  or 
widowhood,   **  (he  giving  good  fecurity  to  my  daughter  Zi/ry, '<^^**"^""*'"*K*# 
^'  Lady  Hafilnzsy  to  deliver  and  leave  the  fan>c  to  my  faid  daughter  ^^^'^""^^^^Z 
•'  Lucy  at  the  day  of  her  death  ©r  fecond  marriage,  which  (hould  ^iMim^ and* 
^^iA  happen;"  that  he  died  pofTefled  of  thofe  jewols,  and  that  softer  though  the  wife 
kis  death  the  admi^iiftration  of  tlie  goods  of  the  faid  Sir  John  Davy  "^"«"y  wore 
WM  committed  to  the  plaintiff:  that  the  faid  Eliofior^  the  wife  of  '^7^"^*"'^" 
fir  John  Davy^  was  the  daughter  of  Lord  Audlcy^  earl  of  CaJUchaven^  ^T^yet^fhTttn- 

"^  reuin  them  as  htr  pMra^hirna/iSf  agalnfl  tliii  devife  of  tbt  ufi  of  them  cn^jr  j  for  the  exprefi  ditlmrti* 
|i^  of  iKe  baibiod  will  coniroul  the  ini^li<Mhmit  which  the  law  woald  othcrwilb  have  mide. 

See  I.  Com.  Dig.  55a* 

Z  a  and 
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Lord  Hai-  ^nd  that  (lie  in  the  life  of  Sir  John  Davy  ufcd  the  faid  jewels,  and 

Ti»G«  «i  t^f  ornamenta  corporis fui*  ufually  wore  them:  that  aftenvards  the 

•ir'^echi-  ^^^^  Biionor  married  with  the  defctnlanr,  and  tliat  he  convcmd 

BALD  thofe  jewels,  &c. :  and  if  the  Court  Ihail  adjudge  for  the  plaintiff, 

.  Douglas,  they  find  for  the  plaintifF,  ^nd  damages  370I.  \  and  if  not,  fpr  tlie 

#  ^  ,  defendant. 

^.C.  Jones,  334. 

Abr,  011/  *  Uppn  this  fpeci^l  vcrdift,  it  was  argued  at  the  bar  hy  G^rmyk, 
Moor,  ii'3.»i6.y^  the  plaintiffs  and  byCALTHROP,/<?r  tbcdef(ndant :  an4  noyf  this 
%.  v«rn.  146.    Term  it  was  openly  argued  at  the  bench. 

cir.'^'^^^  Berkley  and  Jones,  JufiicfSy  argued  for  the  defendant,  that 
2.  Eq.Caf.  627.  (he  being  the  daughter  of  a  nobleman,  and  permitted  to  ufc  then) 
Pr.  Ch.a7.295.  frequently,  **  ut  §ri%ametita  corporis  J  uiy^  and  they  being  convenient 
1.  Leon.  166.  ^or  her  degree,  flie  fliould  have  tliem  as  ^xC^  paraphernalia  \ 
?hltch^**5  f^  and  when  there  be  not  det>ts  to  be  paid  (as*  it  doth  not  appear  there 
,  Com.  Dig.  were  any)  (lie  (hall  have  them  againft  the  executors  or  adminiftra- 
5*5^.  '     tors  pf  her  hu(band,  and  that  the  hn(band  cannot  difpofe  of  them 

i.Bl.Com.436.  from  his  wife  by  his  will;  but  inftantly  by  his  death,  thepoflcffion 
^.^c.Ab^2».  of  tiiem  being  \x\  the  wife's  cuftoJy,  the  property  is  vcfted  in  her, 
I36.  ^'"'  *^*  ^^^  ^he  hu(band  carmot  give  them  away :  and  that  19  of  ncpcffitr 
Co.  Lit.  )o.  a.  and  for  conveniency  in  the  law  ;  for  it  is  not  ^eafonable  the  hui- 
note  (5).  band  (ho u Id  leave  her  nakei  of  thofc  jewels  which  (he  ufually  di4 

^.Brown'sCC.  ^car,  and  are  fit  (jiccording  to  h^r  calling)  to  wear.     And  it  ap- 
.  *^1'  pears  by  Linwcod,  that  the  wife  againft  her  hu(hand*s  will  hath  fuch 

an  intereft  in  goods  which  are  her  fARAPHERN alia,  that  hcrhuf- 
band  has  nothing  to  do  with  thpm,;  but  (he  may  make  a  will  of 
thcpi  in  her  hulband's  life-time,  and  may  difpoic  of  them  in  vita 
martiti  invito  marito.  Rut  they  faid,  this  is  not  allowable  in  our 
law,  that  (he  (hould  difpofe  of  them  in  her  bu(band's  life-tima; 
but  when  the  huiband  doth  not  difpofe  of  them,  they  arc  inftantly 
vefted  in  th^  wife;  and  althoi^gh  the  hvi(b5ind  may  niake  ^  gift  of 
them  in  his  life-time,  yet  be  cannot  make  a  will  of  them,  to  dif- 
pofe, &c. :  and  compared  it  to  the  cafe  where  a  wife  hath  a  term 
and  takes  hi^lband,  he  may  give  and  difpofe  thereof  in  bis  life- 
time, but  he  cannot  difpofe  of  it  by  his  will;  as  in  the  cafe  of 
Branjly  v,  Qra^uham^  and  the  c^fe  cf  Brac(hri4gf%Plo'u:d.^i(}^  and  in 
the  cafe  I.  /xV«.  5.  "  Executory^'  io8.  The  king  may  give  the  jewels 
of  liis  crown  by  letters  patent^,  tut  he  cannot  bjy  his  te^amcnt  dif- 
pofe of  them  (fl). 

Co.  Lir^  300.  B^RK'^^'^'  .7'^^'^^'  ^*'^'  That  this  pcrmiffion  of  the  wife  to  wear 

SSI.  a.  them  ufually,  is  as  a  gift  of  them  to  her  by  her  hu(band  :  and  com- 

pl.  Com.  5^5.  pared  it  to' the  cafe  of  11.  Hen,  4.  pi,  83.  v^hcre  one  takes  my  fon 
».°VCTn!245.  ^'^^  clpthe§  him,  or  my  wife  and  clothes  lief,  it  is  as  it  were  a  gift 
phan.  Cafds,  of  the  fajd  apparel  to  them  :  and  as  by  the  cuftom  of  London^  and 
119.  in  (onie  plapes  jn  JVales  (as  Jones  faid)^  the  "wife  /hall  have  the 

i.PcereWilL  niolety  pf  the  goods  whereof  her  hufoand  dies  poflpfled,  yet  her 
fowcl  on  Cont.  h^^''^^^  '^^\  hj?  jifertime  may  give  all  the  goods,*  but*  bj  his  will  h« 
^^^,  '  cannot  prejudice  her  concerning  her  part ;  wherefore  he  concluded, 

flut  (he  (hould. have  them  notwithftanding  the  will. 


(m)  Wo35)'i  laft.  110.    Cm.  EEx.  46^  68f, 


(P»^*l 
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joNEs,  Jujlicry  fald,  diat  by  the  civil  law,  aS  the  condition  to  Lotb  hAi. 

tic  hct-  from  marriage,  fo  the  limitation  to  have  thcfc  jewels  during  '^^^?l^ 

her  widov^hood  is  void,  becauic  Ihc  is  abfolutely  poiiefledof  them,  si/^rcmi- 

Whereut>on  they  coiicludtd,  that  judgment  ought  to  be  given  for  ,ai,i> 

Uie  defendants.  Dou  «  l  k%. 

But  Rich  ARBsoN,  Chief  Juftice\  andMysELF^arguedtothccon- 
trary,  and  that  this  is  agoodf  will,  and  that  (lie  mav  not  take  them 
but  according  to  the  will:  but  if  the  hulband  nad  not  made  a 
will,  but  had  left  them  to  the  difpoiition  of  the  law,  and  the  quef- 
tion  had  been  betwixt  the  executor  or  adminiftrator  and  the  wife, 
where  there  be  not  any  debts  or  legacies  to  be  paid,  or  where  there 
be  ajpis  to  pay  all  debt^  and  legacies  befidcs  thofe  jewels,  there  Mborjitl. 
peradventure  the  law  will  allow  her  to  take  and  enjoy  them  as  her 
PARAPHERNALIA  ;  but  whcie  thc  bufband  hath  made  a  will  and 
limited  how  fhe  fhtill  have  them,  (he  ought  to  take  them  as  the 
hufband  appointed,  and  his  will  i^  a^  good  and  as  well  to  be  per- 
fonncd  as  his  gift  in  his  life-time:  and  that  it  is  not  like  the  cafe 
of  II.  Hen.  4.  pL  83.  for  there  it  is  a  good  gift  to  thc  fon  and  to 
the  wife  by  the  raviiher,  and  the  hufband  may  wellaflleiu  to  them  : 
io  are  tlie  cafes  of  11..  //.  4.  pL  12.  and  34.  Hen,  6.  pi.  10.  that 
goods  dedicated  to  the  (ervice  of  a  chapel  or  church  are  a  good  gift 
to  the  wardens  of  them  in  law:  but  this  pcrmi(Edn  by  thc  huf- 
band for  the  wife  to  wear  them  cannot  be  a  gift  of  them  m  deed  nor 
in  law ;  for  thc  hulband  cannot  give  aught  to  tlie  wife,  they  being 
both  but  one  perfon  in  law.  And  as  to  the  obje(^ion,  that  al- 
though an  hulband  may  difpoie  of  them  by  a£l  in  his  life,  yet  lib 
cannot  by  hid  will ;  it  was  anfwered.  True  it  is,  that  a  man  who 
hath  a  thing  real  in  another's  right,  as  a  term,  although  he  may  co.  Uu  451. 
give,  yet  he  caimot  dcvife  it ;  as  in  Braccbrldgc' s  Cafe  [a) :  fo  where 
an  executor  makes  a  gift  of  goods  which  he  hath  as  executor,  it  is 
a  good  gift ;  but  a  devife  of  them  is  not  good,  becaufe  he  hath 
tliem  in  outer  drm  :  but  of  all  chattels  perfonal,  although  the  wife 
had  them  before  marriage,  the  abfolute  property  by  the  marri^e  is 
Tctted  in  the  hufband,  and  he  may  give  them  in  his  life,  or  cifpofe 
of  them  by  his  will ;  fo  of  thbfc  goods  which  arc  termed  para-  Co.  Utij^o.  t* 
PH£RNALiA,  the  abfolutc  property  is  in  the  hufband,  and  thcre-^  3Sti  »* 
tore  he  may  Well  devife  theiii.  And  to  tlxe  cafes,  that  the  hufband 
iriay  by  gift  of  all  his  goods  bomafide  prevent  his  wife  that  (be  (hall 
not  have  any  part  of  them,  notvvithftanding  the  cuftom  in  London^ 
IVaUs^  and  elfewhcrc,  yfct  by  his  will,  if  he  devifeth  them,  it  ffaall 
not  fruftrate  what  (lie  ought  to  have  by  the  cuftomj  they  agreed  to 
be  good  law ;  for  cuftom  is  another  law,  and  inftantly  by  the  death 

Sf  tlic  hulband  fixeth  the  intereft  in  the  wife  :  but  the  goods  which 
\t  claims  as  paraphernalia  be  not  given  to  the  wife,  but  thpfe 
which  are  of  neceffity  and  conveniency  for  her;  and  when  the,huf- 
band  leaves  her  what  is  for  her  neceffity,  viz,  neceflary  apparel,  he 
may  well  make  a  difpofition  of  the  refidue  by  his  will ;  and  for  that 
purpofe  was  cited  19;  Hen*  6.  pL  14.  A  wife  for  her  quarentim 
may  have  her  living  de  communis  but  flie  may  not  take  anv  thing 
iinlcfs  for  necclSty  t  and  where  the  civil  law  faith,  that  (ne  may 

{d)  Plowd.  1 51. 

Z  3  oaal^e 
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I*«p  Hai.    make  a  will  in  the  life  of  her  hufband  of  her  ^ARAPHERKALiXt 

''"•^i       yet  the  common  law,  whereby  we  are  to  be  guided,   istxprelslf 

•Tt*^'«ciii-    c^^^i^ry  ^^  i^  ^bat  (he  may  not  make  a  will  of  any  goods  but  with 

iACD        ber  huioand's  aflent,  and  tiien  it  is  as  his  owrl  gift ;  but  of  an  obli- 

BovGL  AS.     gation,  or  things  in  a£lion«  a  wife  may  make  executors  by  allent  of 

her  hufband,  and  may  make  her  hu(band  her  executor,  as  appears 

by  the  books  44  Htn,  6.  pi.  31.     39.  Hen.  5.  pi,  27.     3.  E^.  3. 

•*  Devlfty*  12.     Tb.Edw,  3.  y.  71. ;  and  ths  intcrcft,  and  pofiel* 

Aon,  and  property  of  fuch  goods  as  are  called   parapheHnai-ia 

are  in  the  huloand,  and  he  may  deviie  them  to  his  wife :  and  that 

(he  (hall  take  them  by  the  devi'fe  appears  33.  Hen.  0.  ph  31.  where 

he  devifed  to  his  wife  her  apparel,  and  fhe  juftifies  the  taking  of 

f.PocreWin.4«^^^"^  ^^  ^bc  devife  and  delivery  of  the  executor;   37.  Hen.  6. 

Ci>.  ut.  20.  a.  pi'  28.  that  Ihe  ought  to  take  only  her  neceffary  apparel ;   1.  £/?z. 

f.  Brown sCaf.  Dyer^  l66.     l8.  Edw,  4.  pi.  i\.     12.  Hen.  7. pi.  23,  (sT pi.  24.    that 

mCh.  174.  jjjg  property  andpofleflion  of  thofe  goods  be  in  the  hufband,  and 
(he  may  not  make  a  will  of  them  without  her  hufband *s  aflent. 
And  a  cafe  was  cited  in  the  exchequer  in  Trinity  Term^  28.  Eliz, 
betwixt  the  Lord  Treafurer  and  otiiers  executors  of  vifcount 
BindoH^  againft  il^tfrjr  vifcountefs  Blndon  (^)»  in  an  adton  of  trover 
and  converfion  of  jewels  of  the  value  of  loool.  fhe  pleads  to  all 
befides  fuch  jewels  (which  were  a  chain  and  bracelets  not  exceed- 
ing the  value  of  i6ol.)»  not  guilty:  and  as  to  them  fhe  pleads,  that 
fhe  was  the  wife  of  vifcoum  Bindon  at  the  time  of  his  death,  and 
fhe  ufually  wore  thofe  jewels  as  ornaments  of  her  body ;  and  avers, 
that  the  executors  had  ajjets  to  fatisfy  his  funeral,  and  all  his  debts 
and  legacies,  befides  thofe  jewels  :  and  ifTue  was  tak/en,  that  they 
had  not  affits  to  fatisfy  all  the  debts  and  legacies  befides  thofe 
goods  {b)  'f  fo  thereby  it  is  to  be  obferved,  that  jewels  of  i6cK  for 
a  Vifcountefs  were  not  allowable  for  paraphernalia.  And  it 
iras  anfwered,  although  here  in  this  cafe  the  defendant  be  the 
daughter  of  an  ancient  baron  of  this  realm,  and  of  an  earl  in  Ire^ 
land^  vet  being  tnarried  to  Serjeant  Davy^  fhe  ought  to  have  them 
"^as  hi/ wife  :  and  tliere  is  not  any  necefTity  fhe  fhould  have  a  chain 
of  diamonds,  and  the  faid  fixty-fivc  great  pearls,  and  the  fixty-fivc 
Imall  pearls,  which  are  things  hanging  loofe,  and  are  not  in  any 
fchain  or  bracelets ;  and  they  be  not  for  any  necefCty, for  ornament, 
br  for  covering*  But  ^uacunqUe  via  dat&y  the  huflx^nd  having  ex- 
prefslv  difpofed  of  them  by  his  will,  fhe  may  not  againft  bis  will 
take  them  without  the  aflfeiit  of  the  adminiftrator,  and  without  de- 
livery, and  hot  of  her  own  head  detain  them  without  entering  fe* 
curitv.  And  where  it  is  alledged,  that  in  the  civil  law  a  condition 
to  reurain  a  fecood  marriage  is  not  allowed  \  this  is  no  condition^ 
but  a  limitation  Only,  and  it  is  reafonable  fhe  fhould  take  accord- 
ingly.  And  it  was  alledged,  that  this  is  not  iLnj  devi/e  of  thofe 

t.  Cv.  95.  jewels,  but  only  the  u/e  and  occupation  (c)  of  the  plate,  hangings,  and 
jewels  during  her  widowhood,  and  no  abfolutc  gift  of  them;  as  is 
in  the  cafe  of  the  Grayle  (d),  and  in  IVelden's  Cafe  {e)  :  and  they 
concluded,  that  it  ii  a  good  difpofition  by  the  will,  and  a  declara- 

(rf)  2.  Leon.  166.  (c)  It  is  now  fettled,  that   UmitatlnffS 

(h)  That  Jhis  cafe  is  not  truly  reported     ever  in  a  will  of  the  ibi»g  itfJf  are  food. 

here,  and  that  there  is  no  judgment  entered     8.  Co.  95.     10.  Co.  46.     i.  bttem.  157. 

on  the  roll,  vide  MSS.  pUc.  fo  1 61.  aiijiam*     j.  Peerc  Will.  i. 

— jL  G,  B.  ParxskV  MSS.  {d)  Year-Book,  37,  Hen.  6.  pL  30. 

(0  Plowd. 

tion 
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tion  of  his  intent,  and  takes  away  that  which  othcrwife  flie  might  l-oi»»  Hai- 
daim  by  the  law ;  and  his  exprefs  declaration  controuls  any  im-       ^*''*15 

plied  gift,  as  is  pretended :  and  forafmuch  as  (he  hath  not  performed  suT/Tkcmi. 
it)  the  limitation  is  determined^  and  neither  ihe  nor  her  huiband        bald 

lean  have  them^    Wherefore  they  concluded  for  the  plaintiff.  Dovglai« 

The  King  againft  Bagttiaw.  ^^"  '• 

INFORMATION  by  Fletcher  for  the  king  and  himfelf  againft  By  tjiecuflonv 

-*   Baz/haw^  and  demands  twenty -two  pounds  upon  the  c.  £//k.  **      "ff"  *** 
1^  •         1  1       /»     "^     1  w    •  1  %*  •  ^  apprentice  to 

c.    .  for  occupymg  the  trade  of  a  goldlmith,  not  being  an  appren-  one  trade  may 

tice  to  that  trade.     The  defendant  pleaded  the  cuftom  of  London^  ure  any  other, 

•*  that  one  being  an  apprentice  for  feven  years,  and  made  freeman  woiwithftand- 

^^  o(  London  of  any  trade,  may  ufe  any  other  trade   in  the  fame '" ^^5 '^^'*' *^**' 

•*  city  :'*  and  (hews,  that  he  was  bound  an  apprentice  in  the  art  of  ^  ij^  ' 

the  cordwainers,  and  fervcd  therein  for  feven  years,  and  was  made  j' gj  qJ^ 

freeman  of  London ;  whereby  he  jullifies,  &c.'    The  king's  attorney  jisac.  Ab.  533* 

demurs  thereupon  \  and  it  was  argued  divers  times  at  the  bar. 

FiRsT>  Exception  to  the  manner  of  the  plea,  becaufe  he  pleads  ''^a'^****^*/ 
quod  uti  pojfit  any  other  trade,  and  not  quod  ufus  fuit :  and  for  that  ^  ^fTis^faffl  *' 
Was  relied  upon  22.  Edw.  4.  8.  •*  Prefcriptiony*  quodfojjit  tournerfon  cieni  to  fay  that 
plough^  and  doth  not  fay  that  he  hath  ufed  to  turn,  &c.  is  not  every  citiaen 
good.     But  it  was  thereto  anfwered  by  Gr  imston,  that  this  being  ""J'  */'  fh«  «ttf- 
alledged  byway  of  cuftom  in  the  city,  and  not  as  a  particular  pre-  {^^"^^  ^"^*' 
ftription,  is  well  enough  ;  for  peradventure  it  is  a  thing  intended, 
and  fo  not  ufed  in  faft:  and  in  proof  thereof  was  cited  21.  Edw,  4,  ^'  ^*®"'  ^^* 
28.  Old  Book  ofEntrieSy  141.  pleading,  tliat  every  citizen  and  free-  ,.*uvt*i2.i77, 
man  may  devife  in  mortmain,  allowed  to  be  good. — The  Court 
inclined  to  that  opinion. 

Secondly,  The  matter  of  the  plea  is  not  good,  becaufe  cuftom  XuhdllTw  TIT. 
cannot  be  alledged  againft  a  ftatute.    But  it  was  thereto  anfwered,  mlrr$r'huitWf 
that  being  the  cuftom  of  London  (which  cuftoms  are  confirmed  bv  will  nnt  eittltle 
parliament),  it  Ihall  be  good. — But  thereof  the  Court  doubted,  the  defendant  to 
and  delivered  not  any  opinion,  becaufe  the  king's  attorney  this  y'^^^^J^'J  ^a 
Term  waived  the  demurrer,  and  took  iflue  upon  the  cuftom,  and*2MdtiC7»««'»/ 
prayed  that  the  defendant  might  rejoin ;  whereupon  the  defendant  ifit,  except  th« 
moved  now  by  Rolle,  that  he  might  waive  his  plea,  and  plead  not  attorney  genoai 
guilty.     But  THE  Court  doubted  whether  he  mould  be  received,  ^onttntt. 
without  the  affent  of  the  attorney  general;  wherefore  they  would  ^n^'^\'/'^* 
advife :  and  afterwards  the  attorney  being  moved,  would  not  aflcnt  j        '  *'** 
whereupon  he  rejoined,  &c.  ?Jy***»  479« 

f^  J  ^  Cro.  Jac.  85. 

Vaogh.  65.    Hard.  555.    Piowd.  322. «.     i.Saund.34T.     Ray.  4*     Barnes,  155.     i«  Burr,  ji^t 
Strange,  a66.    4.  Com  Dig.  463. 
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t  A»i  10.  Cort  a^ainft  The  Bifliop  of  St.  David's, 

Attte^  Page  i\\. 

Averdiftiniitfr.  T^HIS  Cafe  was  moved  again  by  Noy,  Attorney  General;  and  he 

ninprejMtment     *    principally  infifted,  that  the  verdift  Was  not  good,  and  the 

fc!Ju?c*Uin^ff  J"^  ^^^^  "°^  well  enquired,  becaufe  they  did  not  find  when  the 

^^^^oStof  church  became  void,  but  faid  in  their  enquiry  q^uod  tempus  femeftn 

the  defendantt    modo  tranjivit^  which  maybe  long  time  before  the  writ  brought. 

wa«incambenc  — But  ALL  THE  Co V KT /eriatim  delivered  their  opinionSy  that  the 

•nthcprcfaita-  verdift  is  good  ;  ai>d  it  is  not  neceflary  to  find  when  the  church 

d^antV/r     ^^^amc  void ;  but  modo  tranftvit  fhall  be   intended,   that  the  fix 

umpusfrntflrt    nionths  pafled  hanging  the  writ,  which  is  only  enguirablc  in  rc- 

m9dipr<rteriium  fpeft  of  the  damages :  and  when  here  the  value  of  the  church  it 

U  good,  with,    enquired  and  found  of  tlic  annual  value  of  eighty  pounds,  and  that 

w"i^ihl!church  ^^^  defendant  Pritcbard  is  found  to  come  in  ex  prafentaMne  of  the 

.bMime  void!^^   defendant  Owcn^  fo  the  patron  and  incumbent  arc  named  in  the 

Cowp.  Sag.*     ^"^'  although  the  defendant  maybe  in  for  fix  months  by  the 

fame  patron  which  was  named  before  tlie  writ  brought,  he  ought 

to  be  removed :  and  the  judgment  is  for  forty  pounds,  which  is  the 

moiety  of  the  value  ;  therefore  the  enquiry  and  the  judgment  arc 

good  enough.    And  for  all  the  other  errors  afligned,  thb  Court 

allowed  none  of  them :  and  although  the  precedents  be,  that  in  the 

declaration  he  declares,  et  unde  dicit  qtiid  ipfe  (idem  the  plaintiff)  ci 

eandem  ecclcfiank  frafentavit^  and  here  omits  the  words  «*  ad  eandem 

•♦  eccUJiam  5"  yet  becaufe  it  cannot  have  any  other  intendment,  but 

tliat  he  prefented  to  the  fame  church  mentioned  in  the  plaint ;  and 

the  words  after,  that  '*  he  was  admitted,  inilituted,  and  inducted 

*'  \n  eadeniy^  which  refers  to  the  church  mentioned  in  the  plaint ; 

therefore  it  was  held  good  enough.     Whereupon  judgment  was 

affirmed. 


Caw  II.  Farewcthcr's  Cafe. 

Kti\ni*amtnt  A  CERTIORARI  was  awarded  to  thcjuftices  of  alEfe  of  the 
•naniiTuejotn.  **  countv  oi  Suffolk  to  remove  an  indiftment  of  common  bar- 
€din  the  king't  j-^^jy  againu  one  Parewether^  a  juftice  of  peace  of  the  faid  county : 
tfieTir^he*  ^"^  *^  indiftment  being  removed,  and  the  defendant  traverfing 
county  where  it,  and  rule  given  for  trial  thereof  at  the  bar,  and  that  the  defendant 
4he  offence  was  (hould  bear  the  charges  of  the  witnefles,  becaufe  the  record  was  re« 
committed,  by   moved  at  the  defendant's  fuit, 

writ  of  mfi 

friui ;  and  the  NoY,  the  King^s  Attorney^  moved,  that  it  (hould  be  tried  in  the 
**^"h'^"**  county  by  niji pr]us^  becaufe  otlierwiie  divers  wi^tnefTcs  would  not 
Wni^f  lettcTf,  appear  to  profecute  by  reafon  of  the  charge  and  trouble ;  and  that 
have  the  writ*  the  king  hath  his  eleiftion  in  what  court  and  in  what  manner  be 
without  leave  will  try  his  fuits. 
6t  the  Court. 

iavii,!.  But  THB  Court  conceived,  becaufe  it  concerned  a  juftice  of 

4.  Co,  43.  the  peace,  who  perad venture  might  have  incurred  thedifplcafurc  of 
a.lnft.  4»4«  many,  by  reafon  of  his  diligent  citecuting  his  office  ;  and  for  that 
^^pTc  ^^^'  *  it  if  a  caufc  which  will  require  g^cat  examination,  and  is  not  fit, 
«!  Mod."l'4!**  by  reafon  of  the  fhortnefs  of  time,  to  be  tried  at  the  affixes  by  nlji 
tx3«   2.  Hawk.  p.  C.  378.    4.  Com.  Dig.  463. 

triui  r 
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frius ;  therefore  they  denied  his  motion,  and  held  it  convcmeftt  it     Fa#iw«- 
ihould  be  tried  in  batico  :  and  divers  precedents  were  cited  of  one   tkie*8Qai«4 
jfwfitH  and  of  one  fVhvftler  and  others,  where,  in  fuch  cafe,  trials 
were  in  banco.    But  the  king's  attorney  faid,  thofe  were  by  confcnt  i 
which  was  denied.     Aiid  Keeling,  Clerk  of  the  Crown^  faid,  that 
divers  precedents  have  been  of  fuch  trials  upon  indictments /»  bancc 
without  any  confcnt  of  the  parties,   and  againft  the  will  of  the 
profecutorSy  and  in  more  remote  counties.    And  the  Court  See  the  Voir- 
faid,  by  the  ftatute  of  nifi  prius  it  is  appointed,  '«  that  trials  fhall  ^^^^  '*"*?* 
'*  be  /if  banco^  where  the  caulcs  magna  indigent  examtnationt^   as  this  i^jr^^.  ^^ 
cafe  doth :  but  if  the  king  will  fignify  his  plcafure  tliat  they  fhall  i.  inft.  4tc, 
be  tried  by  nifi  puuiy  it  is  fit  he  fhould  be  obeyed ;  yet  not  upon  4.  'n^*  iSt- 
fugijeftion  of  the  parties  only.     Afterward  the  king  by  his  letters 
%mfied  his  pleahire,  that  it  fhould  be  hied  by  nijiprms. 

Vifcoum  Dunbarr*s  Cafe.  Cah  17. 

•THE  JUSTICES  AND  BARONS  were  aflembled  at  SerjeofUs-  XWbi  farteiif » 
•■'   /«»♦  in  Cbancery^lane,  by  the  king's  command,  upon  a  queflion  ^  *^  S^Lt 
concerning  the  king,  in  a  ^c  profecuted  by  Dr,  Chambers  againft  ^j  rpwdoin 
Vifcount  Duvharr ;  where  a  fee  farm,  due  to  the  king  out  of  tlie  tbougii  aoc  p^ 
lands  of  the  f^«w»/  of  Dun^  being  arrear   for  divers  years,  was  »n  chirje  ia  il» 
omitted  out  ot  the  charge  by  the  connivance  or  negligence  of  the  «choq<icr. 
clerk,  who  ought  to  have  put  it  in  charge,  and  fo  continued  until  5.G0.47. 
the  pardon  of  ai.  Jac,  i.    Whether  it  were  difchaiged  by  the  par-  3-  Mod.»4f. 
don? — ^And  it  was  resolvbd,  that  it  was  not;  tox  it  isadebtto  h^^'l^^ 
the  king,  and  the  omiffion  of  a  clerk  fhall  not  prejudice  him  ;  as    "  '  ^  ** 
alfo;  becauft  it  is  excepted  by  the  pardon,  if  not  by  the  words,  at 
leaftwife  in  the  intent. 

Peck  againft  Ambler.  Caik  ij. 

Michaelmas  Term,  9.  Car,  I.     Roll i^i. 

A  SSUMPSIT.     Whereas  the  defendant,  i.Car.  I.  promifedthe  To*nta*ongii 
"•  plaintiff,  that  he  fhould  enjoy  fuch  lands  in  pofTeflion,  and  •  pro««;fe<rf 
that  he  would  fave  him  harrolefs  concerning  any  aftion  and  fuit  ^nd^w^rT^'^ 
againft  him  for  tliem  ;  that  he  was  oufted  of  the  pofleffion  by  potTeffoMtarm* 
meddlecourty  I  ft  July^  3.  Oir.  I.  and  that  a  good  recovery  was  had  left,  tl^  dcfciir 
againft  him  in  an  ejeiilmefirma^  2.  Car,  i.  ^wherein  he  was  con-  dtntmaypkU 
icmned  in  damages  and  cofts  fcvcn  pounds',  by  reafon  whereof  he  J.^^.^l"**  ^ 
feared  to  be  arretted:  that  upon  the  ift  Auguft^  7.  Car.  i.  he  gave  '•^'^•*'°"*- 
iinto  him  notice  thereof,  and  required  him  to  difcharge  him  of  that  ^^^'  ***' 
judgment,  and  fave  him  harmlels  from  it ;  and  that  the  defendant 
had  not  difcharged  ^  c  judgment,  whereby  he  remained  fubjeft 
thereto,  and  dupft  not  go  about  his  bufincfs,  to  his  damages,  &c. 
The  defendant  pleaded  the  ftatute  of  limitations,  that  this  oufter 
was  upon  a  judgment  in  Trinity  Term^  2.  Car.  i.  and  tiie  notice  and 
rc((ueft  in  7w/;f,  2.  Car.  i.  fo  more  than  fix  years  after  the  caufe  of 
aftion,  andf  before  the  aftion  brought ;  and  traverfcth  the  oufter 
in  July,  3.  Car.  I .  or  any  time  after  ^w/)-,  2,  Car.  i.    And  hereupon 
*  tl^  plaintiff  demurred. 

Whytfbilo, 
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Ftcr  Whytfeili),/©!'  thi  defendant ^  now  moved,  that  the  p!ea  mddc 

^lamfi       gQQj  (he  matter  allcdgcd,  becaufe  the  breach  wa$  before  the  fii 

The  Court  inclined  to  that  ot)ihion :  but  becaufe  h6  failed  in 
the  other  part  of  the  breach  of  the  affumpfiu  viz.  in  not  faving 
harmlefsy  but  fufFering  the  judgment  to  remain  in  force,  and  by 
teafon  thereof  he  was  etldangered  to  be  arrefled,  which  part  is  not 
f»C9*  i4.     *  anfwered,  therefore  the  plea  was  held  ill:  for  by  the  judgment  he 
is  damnified,  although  it  be^not  alledged  that  execution  is  fued,  he 
being  fubjeft  to  the  execution  and  in  danger  to  be  charged :  and  al- 
though the  defendant  be  a  flranger  to  this  fuit  wherein  damages 
and  cofts  are  given,  and  therefore  ought  to  have  notice,  yet  when 
notice  is  eiven  unto  him  (heteof,  he  ought  to  procure  him  to  be 
difcharged  i  and  tlierefore  the  plea  is  ill  on  that  part  j  and  the  de- 
murrer being  general,  judgment  it  to  be  given  for  the  entire  «/> 
fumpjit  againft  hinu    And  it  Was  therefore  adjudged  for  the  plaintiff! 
•nan  MffVf con.      And  JoNEs  and  BERKLEY  held,  that  if  a  man  aflnme  to  pay 
•**•  ^<>^P^-  fifty  quarters  of  malt  in  five  years,  every  year  ten  quarters,  if  he 
^**^  M.     *^^^  °*  ^^  payment  of  any  of  them,  an  aUumpfit  lies,  and  he  fliall 
tton  lies  for  the  recover  damages  for  all  which  is  arrear,  ana  for  all  the  refidue  of 
itfhote  contraa,  the  five  ycars ;  but  I  doubted  thereof:  bat  for  the  principal  we  all 
•n  «>•  firft      agreed. 

brrach  of  . 

performance.      Aote,  jl^i.    Dyer,  Ti^.i. 

^*»^  '4.  Hart's  Cafd    ' 

A  frtcidinj0fe^  XyfARG ARET  HART  brought  anaaion  in  the  (heriff's  toutt 
nij^v'^fmrn  in  Z,o«^o«  againft  another  woman,  for  fayihg,  that  (he  was 

the*flwr.<r's*  "  *"  arrant  whore,  and  went  from  chamber  to  cliamber  playing 
«ourt  in  Undon  "  the  whore/'  This  was  tefnoved  by  ifabeas  carpus  into  this  court, 
for  calling  a      and  bail  put  in. 

yoZ^xa^l^      ^^^^'^  moved,/#;^  the  plaintiff)  to  have  the  caufe  remanded*  be- 
'  '  caufe  for  thefe  words  aAion  lies  not  here»  but  they  were  aftion- 

4.  Bttrr'!'«5a  ^^^"^  ^^^^  ^X  ^^^  Cuftom  of  Lond$n^  becaufe  Ihe  is  there  puni(hable 
slra.  187.  54^.  for  foeh  oflfence. 

47»-  But  THE  Court  denied  togranta^r^rfif^rfff,  ahdfaid,anaftion 

b'^r.  H.^ioi.  ^*"  ^^^  ^^^  ^^^^^  words,  but  that  Ihc  (hould  be  fucd  for  de^a- 
*.'  Mod.' 114.'    tion  in  the  fpiritual  court  only, 

Andrews,  7.       t.  Com^  Dig.  280.    Douglas,  380. 


c*"  »5-  The  Cafe  of  Pridgeon* 

Fide  ante.  Page  341. 

Jf  the  fc(r:on,  '"pHIS  Cafe  was  now  moved  again  by  GittMSToK.— And  Ati 
upon  appeal, re.  -i-  THE  CouRT,  RicHARDsoN,  Chief  Jvjirce^  being  prcfcnt,  dc- 
T»f  ft^  ^A^^A  ^^^^^^  ^^*^^^  opinionsyir//7//>«,  that  the  order  in  the  fitft  feflions  wis 
by  twfjuftTw  ^o"cluding,  and  the  order  in  the  laft  feflions  was  merely  void;  for 
rhe  \et  of  Che'  ^^^  i^*  ^^'^*  c*  3*  appointing)  that  upon  appeal  to  the  feflions  from 
feifion  is  final,  an  order  of  t WO  jullices  of  the  peace,  their  order  fhall  bind  him 
and  no  other  who  IS  adjudged  to  be  the  reputed  father,  and  he  in  this  cafe  hav- 
rit  cjiwneddlc"  ^"^  appealed  to  the  fefllom,  and  they  making  an  order  in  court, 
/ntei^94i!  *  ^^«^  order  is  final,  and  no  other  feflions  nor  authority  may  meddle 
Poit.  471.        therewith, 

Jones,  147.330.  s.  Bnlft.  343.  355.  i.  Salk.  111. 481.  Ld.  Ray.  1413.  B.  R.  H.  301.  Sminge,  105. 
47  %  •  503.  t .  SeC  Caf.  234.  X'  Com.  Dig.  ^94.  and  fee  Mr.  Conft's  edition  of  Boct*i  Povr  Imvs,  vol.  i. 
^^3#  JOHES, 
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Jokes,  7i////Vf,  to  prove  thisy  faid,  it  vlraS  tefolved  by  all  the  P»idgkc«'« 
Tuftices  ot  England  upon  conference,  in  the  cafe  of  one  Andrew  Cask. 
JVtndJor  {a)^  upon  the  43.  Eli%.  c.  .  of  charitable  ufes,  if  an  ap* 
peal  DC  upon  an  order  of  tlie  commiffioners  of  charitable  uies  to 
the  lord  keeper,  and  he  by  decree  confirm  the  order,  that  confirma- 
tion is  perpetually  binding ;  and  there  cannot  be  a  bill  of  review 
thereof;  fo  it  hath  been  refolved,  where,  upon  the  37.  Hen.  8.  c.  . 
for  tithes  in  Londonj  if  a  judgment  be  gtv«n  by  the  lord  mayor^  and 
upon  an  appeal  to  die  lord  keeper  that  jjad^ent  be  affirmed,  &c. 
the  party  is  concluded)  and  (hall  not  have  aid  by  bill  of  review. 

All  the  Court  thereupon  refolved,  that  the  fccond  order 
made  at  the  fecond  feilions  was  merely  void,  and  his  commitment 
unlawful ;  wherefore  he  was  abfolutely  difcharged. 

And  it  was  held,  that  the  3.  Car,  i.  c.  4.  doth  not  aid  this  The  ftimte' 
cafe;  for  the  ftatute  there  is,  tliat  "if  die  two  nextjuflices  of  3«^'»»'.i-c.4« 
"  peace  make  not  provilion  for  the  baftard,  the  juftices  of  peace  at  *^^^^  "?'  ^•** 
*'  their  quarter  feffions  (hall  fetde  an  order  for  keeping  of  the  baf-  JSr,(^"to  aitw* 
*'  tard,  as  the  two  nfext  juftices  ought ;"  but  it  doth  not  give  that  which  a 
more  power  or  authority^  nor  gives  authority  to  one  fe/Hons  to  former  fedwa 
alter  tiut  which  in  a  former  feffions  was  ordered.  ^**  ordertd. 

F«Jl.47i.  t.— Salk.  iza.     i.Sira.475.     i .  Bou's  Poor  Lawt,  444.     DougL  63s. 
(a)  Ante,  40. 
See  6«  Glo,  2«  c.  31. 

Wickham  and  Others  agahift  Enfeild  and  Elizabeth  his     Cass  i6. 

-  Wife. 

AfhhdilmasTerm^S.Car.  t.  RoU66. 

ERROR  of  a  judgment  in  dower,  by  fVlckham  and  others,  againll  To  dower,  tfco- 
EffeildmA  Ehxabetb  his  wife,  late  the  wife  of  IViUiam  Sjmms,  dt^wd»nt  ^ay 
which  flic  demanded  as  her  dower  of  the  lands  of  William  Symms*  P^*^  «*"f*" 
her  former  hulband.  ^^^^e ,  and 

The  defendant  pleaded  *  *  n^unaues  accaupk  in  loyal  matrimony.'*       ,  »(^*»^"«  ^Jf?^ 

thereon,  tn0  ficc 
Iliue)  ^*  quvdfuit  accouple  in  loyal  matrimony,  ftoAi  be  tried  bf 

A  writ  was  thereupon  awarded  to  the  bilhop,  who  certified,  that  ^•'^•^"•» 
Ihe  was  accoupled  *'  in  veto  matrimcnio  cum  pntdi^o  Willielmo, 
**^  fed cldndeflinOf  ^/fwie/ Willielmus  et  Eliz.  thori  et  menfa parti-- 
*^  cipatiane  mutu^  cohabitaverunt  ufque  ad  mortem  pradi^i  Willi- 
*'  ELMi."  And  upon  this  certificate  judgment  was  given  for  the 
demandant 

The  crrof  affigned  was.  That  there  was  not  a  writ  original  nor  '^^^  want  of  a 
warrant  of  attorney  for  the  defendant.    But,  upon  diminution  al-  J^JIJ^^\f  , *!' 
ledged,  the  writ  was  certified  :  But  for  the  warrant  of  attorney,  be-  fignedVor  error, 
caufc  it  was  riot  affigned  of  record  that  diminution  might  be  al-  moft  beafligned 
kdgcd,  it  was  held  it  was  not  now  afEgnable.  ®"  «cord. 

**  **  Cro.Jac.  6. 14s; 

The  Second  Error  aiEgned,  Becaufe  the  writ  of  view  (i),  A  writ  of  view 
Upon  view  demanded,  was  awarded  and  returned,  and  nothing  in-  i«  good  wicbotfi 
dorfed  dicreupon,  that  the  (herifF  delivered  the  view.— But  becaufe  ^  ^le^^^"' 
he  afterwards  appeared  and  pleaded,  he  (hall  not  now  have  advan-  f^^^  ,^J  * 
ta^e  thereof.    Alio,  the  Court  faid,  it  was  good  enough  without 
the  iheriiF's  name  indorfed  upon  it. 

(Jk)  See  tlie  4.  Ann.  c«  16.  f.  S« 

Thirdly, 
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A  biftop'i  cer-     Thirdlt,  It  was  allcdged  for  error,  That  there  was  neither  day 

ti^ceofthc     n6r  place  of  the  marriage  mentioned  111  the  bifhop's  certificate;— t 

riag*  u'rood,   ^^^ ^^^  allocatur:  for  the  day  or  place  of  the  marriage  is  not  ma- 

witbout  namin's  ^^^'^^ '  ^^^.  >^  ^^  ^^^  ifluaible,  Decanfe  the  ccrtifieate  frdm  the  bilh^^ 

Jay  wpUui  of   is  coucluding. 

marriage. 

aAoll«Ab.59x.    Go.  £11.33;  a.    ^^T^r,  J13.     9;  Co.  19.     2.  Salk.  437.*    C6mb.  473* 

indoweryOnan      Thb  FoURtH  Error  was  afiigned  ori  tenus  by  PutEsTON»  of 

iifoeof  ««*Mii^/e  dounfcl  With  the  plaiiltifF  in  the  writ  of  error,  that  this  certificate 

*^in tayaimmri*  jg  j^qj  gooA  ;  for  it  doth  not  anfwer  to  the  word^  in  tlic  iffue, 

tifiwite**  f«w"  '^hich  arc,  "  quoJ  ne  unques  accouple  in  loyal  marriage  \^    and  he 

•^fmtattonpltin  otight  accordingly  to  ha^e   tnfvjtt^i^  *^  quid fult  copulatns  in  Ugi" 

«« vEKo  ariirri.    "  //wd  matrimonio.^'    And  he  doth  not  anfwer  to  the  words  in  the 

^wnm^ftdciam.  iffue,  but,  ^^ quod Vert tnatrimoniby  fed cloniejlinb  cbpulati fuerunt^  isfc.** 

•'rfg^V'ifjood.  £-^j,  jj^jj^  j^.  ^^  ^  jj.^g  matrimony,  and  that  tliey  lived  together  at 

^.R*ll.Ab.  591.  bed'and  board,  is  but  argumentative,  that  they  were  lawfully  mar- 

i.Bac.Ab.iS4.  ncd,-^Sed  non  allocatur :  for  vera  matrimohiof  althoi^h  clandiftiMi 

And'r.^^*         ^opulat:  futrunti  is  as  good  as  legitimo  matrimonio^  for  they  be  all  one 

'  **^'       in  intendment,  although  they  be  not  the  fapie  words;  and  although 

it  \>e  clandejiinoy  it  doth  not  vitiate  the  marriage :  and  when  it  i^ 

added,  that  thori  ct  men/a  farticipatione  durante  vita  the  iaid  WiL- 

XI  AM  and  ^^iZKh^THcohabitavcrunty  that  proves  they  continued  aj 

hufband  and  wife  during  his  life,  and  it  is  not  now  to  be  quellioned. 

"Wherefore  the  judgment  was  affirmed. 

dxii  if.  Sharp's  Care. 

An  indiament  OHARP  was  indjfted  of  pctjury  upon  the  5.  Eliz.  e.  9.  for  tliat 
forocrjory  on  ^  WhcreaS  6ne  Henry  Damport  was  feifcd  in  fee  of  a  manor  iif 
5-  ^Z'?!*'*  ^:  1^  Shiajfjidey  in  the  county  of  Leicejler^  whereof  one  great  waftc,  con- 
conwiiem  w-  ^ainmg  twCT  hundred  acres,  lying  betwixt  fuch  a  rive^  on  dhc  fidc^ 
uifity  tbat  the  and  fuch  a  brook  on  the  other  fide,  was  parcel ;  and  whereas  there 
oath  was  con-  was  a  fuit  in  chancery  betwixt  the  faid  Henry  Damport  and  the 
cerningland;  £^^/  ^f  Rutland^  and  a  commiffiori  iffued  uncier  thegrcfat  feal  for 
terialwlchai^*  *^  examination  of  divers  tvitttefles  ;  and  interrogatory  was  exhi- 
fu^  and  preju.  titcd.  Whether  he  knew  the  parties  ;  whether  he  krtcw  the  faid 
diciai  CO  (be  parcel  of  waftc  in  queftion ;  and  if  it  were  the  foil  and  freehold  of 
party.  the  Earl  of  Rutland,  and  parcel  of  his  minor  of  Sheapjide,  or  not  ? 

^*w»  3"f  he  being  examined  upon  thefe  interrogatories  before  the  fairf 
3.  Inft.  167.  commiffioners,  falfely,  voluntarily,  and  corruptly,  depofed  upon  hi^ 
s.Hawfc.  P.C.  Q2^hy  that  it  was  the  foil  and  freehold  of  the  laid  Earl  bf  Rutiandi 
iJ?Ray.  67  and  parcel  of -bis  manor  of  5i&^fl[^-rf-f ;  ubi  re  vera  it  .was  not  the 
I.  Peetv'vviui  foil  nor  freehold  of  the  faid  Earl  of  Rutland^  nor  parcel  of  his  ma-? 
^.  nox  of  Sheapftdey   but  parcel  of  the  manor  of  the  faid //ir/ifry  Z)<?w- 

Doosl.  156.  p^rf^  in  Sheapjide  ;  and  fo  committed  wilful  and  corrupt  perjury 
I.  Term  Rep.    ag^inft  tlie  ftatute. 

Babington  moved  to  qua(h  the  indidment,  Becaufe  he  doth 
not  (hew  what  was  the  imie  in  chancery,  nor  tliat  tills  land  was 
there  in  queftion ;  nor  it  doth  not  appear  that  it  tended  to  the  proof 
or  difproof  of  the  iffue,  fo  as  it  might  be  a  damage  to  the  plaintiff. 

Richardson,  Chief  Jujlice^  and  Myself  were  of  this  opinion: 
and  although  the  interrogatory  mentions  it  to  bc;  the  land  in 

queftion, 
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qucftion,  it  Is  not  fhewn  how  it  is  in  qucftion ;  and  there  can  be  S«At»'i  Cass, 
no  indiftment  upon  this  ftatute  but  where  it  is  flicwn,  that  the 
dcpofition  is  upon  the  matter  in  qiieftion,  and  conducing  to  the 
ilfijc,  and  the  party  thereby  prejudiced. 

Richardson, C*/yytt/?/V^,  faid,  it  is  ufual  in  the  ftar-chambcr 
todifmifs  bills,  if  it  be  not  (hewn  what  was  the  iiTue,  and  how  th« 
perjury  conduced  thereunto,  and  how  in  prejudice  of  the  party. 

Tones,  Juflicty  doubted  whether  the  indiflmcnt  were  good  in 
rcipcft  of  this  exception  ;  but  becaufe  it  was  an  odious  crime,  he 
wifhed  the  defendant  to  plead  not  guihy,  and  to  try  it ;  and  upon 
the  evidence  it  would  appear  whether  it  were  pertinent,  and  what 
Ivas  the  liTue  which  ought  to  be  proved. 

But  Berkley,  Juftlce^  held  it  to  be  good  enough  ;  for  it  w^ould 
be  too  prolix  to  fhew  the  bill  and  aniwer,  and  what  was  the  if- 
iMt(a)i  and  inafmuch  as  it  is  alledged  there  was  a  fuit  betwixt- 
ihcra  in  chancery,  and  the  interrogatorr  is,  '<  Whether  he  knew 
*•  the  land  in  qucftioiw"  which  (hews  tnat  the  land  was  in  quef- 
tion,  and  a  convenient  certainty  is  mfintioned,  it  fuflketh ;  other- 
wife  he  agreed  it  was  nor  good. 

Wherefore  it  was  advifed,  there  being  two  indiftments,  he 
fhould  plead  to  the  one,  and  fo  try  the  truth,  and  the  exception 
ffiould  be  faved. 

(a)  See  1';.  Geo.  2.  c.  1 1.  M  to  the  £orm  of  the  indiftment,  and  «,  Geo.  s,  c.  S«  as  to 
■  the  pnnlihpwft'  pf  perjury, 

Mackaller  agmnft  Todderick.  caib  ti. 

Cujtts  Princrpium  a»ti.  Page  337. 
'THIS  Cafe  was  now  moved  by  Gvbbs,  /er  the  defindant  in  the  ApromtAtepy 
*  writ  of  error,  that  the  consideration  is  good ;  for  it  is  for  his  f  rum  of  money 
felicitation  and  labour  in  procuring  him  to  be  prefentcd,  which  in  |51,*J^hc**^[ntS 
itfclf  is  no  limony,  nor  caufe  to  avoid  th«  contraft :  and  admitting  would  procure 
it  were  iimony,  yet  not  being  an  offence  at  the  common  law,  nor  the  defendant  to 
triable  by  courfe  of  the  common  law  (but  an  offence  only  made  by  beprefemedand 


the  canon*),  it  was  not  punilh^blc  at  the  common  law  until  the  *"^*T*'/®  * 
ftatutc  of  31.  Ell%.  c.  6. :  and  therefore  in  Michaelmas  Term^  40.  W  41.  ^^^^'^^^^ 
Eliz.  in  tl)e  common  pleas  (a),  it  was  adjudged,  that  where  an  ,  RoiLAb.it. 


obligation  was  fpr  the  payment  of  money,  and  the  defendant  pnwei  on  Conc 

pleaded  it  to  be  made  for  the  performance  of  a  fimoniacal  con-  177  197- 

traft,  and  fhews  bow  ;  iippn  demurrer  it  was  adjudged,  that  it  was  ^^^^'2h'  6 

merely  a  fpiritual  oiFenc,e,  whereof  the  common  law  did  not  uke  ♦*  ^^  ^*^' 

any  cognizance,  and  therefore  was  no  plea  to  avoid  the  bond.   And  ^^^ 

in  the  cafe  of  Tavenur  v»  Smith  (^},  in  an  information  on  the  fta-*- 

tute  of  31.  £/ix.  c.  6.  it  was  rcfolved,  that  he  ought  to  fuppofe  a 

porrupt  contraft,  and  not  a  fimoniacal  contraft  j  for  the  Itatute 

doth  not  make  the  obligation  and  contrad  for  fimony  to  be  void, 

like  the  13.  Eliz.  c.  8.  £  5.  of  ufujry  (0,  wd  the  23.  lien.  6.  c.  10. 

forfhcrif^. 

Fletcher  to  the  contrary.  For  fimony  hath  always  by  th^  law 
of  God  and  of  the  land  been  accounted  a  great  offence :  and  an  ^« 
fump/it  or  bond  with  a  condition  to  pay  a  fum  of  money  for 
a  fimoniacal  contraft,  is  accounted  againft  law,  and  void  ;  as  it  one 

(«)  Oldbury  v,  Cre^orj,  Moor,  564,      (*)  Cro»  Elix.  686,     (#)  Sec  la.  Ann.  c.  la. 

Ihpul4 
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MACKAttit   ihould  promife  another  ten  pounds  to  beat  fych  aman^  it  is  void, 

agninfi       3.  Hen.  4. 9.    An  obligation  with  a  condition  to  favc  harmlefs  con- 

To»DXBicK.    j-CTning  embezzling  o?  a  writ  and  not  returning  thereof  is  void^ 

becaufe  againft  law. 

Richardson,  CbUfJuftice^  faid,  be  much  doubted  thereof ;  be- 
caufe the  promife  is,  to  pay  fo  much  for  his  labour  ajid  travail,  and. 
not  for  the  prefcnt^tipn.  £/  adJQHmatur^^Rffiduumfoftea^fagi  ^i. 

Cam  19/   The  King  againft  George  Archbifliop  of  Canterbury  and 

Tho.  Pryft. 

Trinitf  Term,  4.  C^.  x.  Ml  ^i. 
S^MTiimpeSt  /^UARE  IMPED  IT  ad  prafentandum  ad  eccJtfiam  viarri^  di 
topreAnc  to  a  ^*s^IcHiNGSTOcK»  and  makes  tit)c  by  the  ftatutc  of  ai.  Hen.  8. 
church  •'>o'«  c.  1 3.  for  that  onc  Sbiyioity  being  viqar  of  IcbingJIock  (which  was  a 
»Iyw"ihe1n- '  b^^^fi^e  with  cure  of  fouls  above  the  value  pf  eight  pounds  a-year), 
^m^t  having  1"  the  fifteenth  year  of  king  jfames  took  a  fecond  benefice,  vi%.  the 
taken  another  vicarage  of  H9lc9mb' Bumei^  in  the  county  of  Dtv^n,  being  a  bene- 
benefice.  Plea  £ce  wjth  cure ;  gnd  was  thereto  admitted,  inftituted,  and  indudtd, 
aT^iance^of  ^^^^^l^Y  ^^^  ^^^  benefice  became  void,  and  remained  void  for  two 
t!.efeMnahenc  jcars,  and  fo  title  of  prefcntation  accrued  to  king  Jhmes^  and 
6ce,andihatthp  from  him  defccnded  to  the  king  whigh  now  is,  ai\4  th^r^fore  I^- 
church  wat      |ongs  tQ  the  king  to  prefent. 

but  iLiit^  of-  Tb^  archbiihop  claims  nqthing  but  as  ordinary, 
fencp  w^swich-  xjjc  defendant  Pryjl  pleads,  and  confeffcs  the  king't  title  from 
Ain^^lEplica^'  *^^  acceptance  of  the  fecond  benefice,  whereby  the  firft  was  void, 
tion'Okfwing  ao  ^^^  ^^  remained  void  tujac.  i.  and  pleads  the  general  pardon  of 
exception  if)  the  21.  Jac.  I.  and  that  the  bid  Sbihon  was  not  a  perfon  except^  ia 
panion.  |he  pardon,  nor  the  faid  caufe  of  lapfe  excepted :  and  that  Jo^k 

Ante,  61.  SbiltQtt^  fo  being  incumbent,  refigned  that  benefice  of  Ifbmgfiffck^ 
Yietliey,it4,  and  gave  tide  to  Johi  FayU  to  prefent ;  who,  upon  the  laid  refig- 
J**"J"' w*-  nation,  prefented  the  defendant,  who  was  admitted^  ioftituted,  and 
*;  ^^\  'Z^^;^    induapd  before  the  writ  of  the  king,  &c. 

f  509.  To  this  the  attorney  general  replies,  (hewing  the  exception  ia 

the  pardon,  wherein  is  exceuted  ^'  all  titles  and  anions  of  attars 
<*  imfedit^  others  than  fuch  actions  of  ^are  impfdit  which  the  king 
^*  hath  or  may  have  ratione  hpfus  incurred  ultra  three  yej^rs  laft 
**  paft,  for  or  concerninganyheiiefice  whereof  any  incumbent  tber\ 
«*  was,  or  the  la(l  day  of  the  parliament  (hould  be,  in  aAiial  pof- 
«^  feflion,  by  the  preientation  of  any  pa^on,  or  the  coUa|ioD  otany 
**  ordinary  ;"  and  th^t  the  faid  church  being  fo  void  by  lapfe. 
.  John  Fayk  pref^ntedi  &c. }  and  traverfeth,  tiiat  the  faid  vicarage 
of  IcbingJIock  vacavit  pfr  rejignatwrnm  of  the  faid  y^Hi^  SiU/l$n^ 
Upon  this  replication  the  defendant  demurred. 

After  divers  arguments  at  the  bar,  and  tw^ce  9.r^ed  at  the  bench 
in  the  common  pleai,  and  the  Judges  being  divided  both  times, ' 
viz.  Richardson,  Chief  Jujtict^  and  Harvey,  for  tbe  plaintiff 
and  Mutton  and  Yelvbrtok,  fir  th  defendant  \  and  afterw^ds 
Sir  Robert  Heath,  Chief  Jufuceo!  ih^  common  pleas,  and 
Harvey,  for  the  plaintiffs  and  mutton  and  VERNo^i,/ir  At  de- 
fendant ;  by  reafon  of  this  difference  in  opinions,  it  waa  adjourned 
into  the  exchequer  chamberi  and  argued  there  at  tbe  bars  and  af- 
terward 
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tcrward  by  all  tht  Jufticcs  of  both  benches  and  Barons  of  the  9X^    Tm  Kiif« 
chequer,  viz.  by  Sir  Thomas  Richardson,  Cbitfjufuct  of  the       ^^'^['fc 
king's  bench.  Sir  Robert  Heath,  Chief  Juftice  of  the  commoi^     »*4fioF^<5* 
pleas.  Sir  Humphry  Davenport,  CA/Y fi^rcw  of  tlic exchequer,  CANTtrnw***. 
gad  by  all  the  oth^r  Juftices  and  Barons  \  aad  |wo  ipaia  queiUons 
were  made. 

First,  If  an  avoidance  of  a  cbiJrch  happcniYig  and  continuing  The  Wn j*f  <bc^ 
void  divers  years,  fo  as  the  king  hath  title  to  prclcnt  by  lapfe,  and  V^'^  "^^IT^ 
the  king  doth  not  take  advantage  thereof,  but  dies,  Whetlier.  the  ^Jit^aiapi 
fucceeding  king  may  ttike  advs^ntage  of  tliis  lapfe,  or  be  barred  by  to  hisproJcccr* 
tlie  flatute  of  25.  Edw,  3.  c.  i«  ?  And  that  refted  only  upon  the  ex-  for. 
pofition  of  the  faid  ftatqte,  the  yrords  whereof  are,  *•  And  touch-  ^^  jr^.*,pi.-, 
<'  ingprefentments  to  be  ipadeby  the  king  or  his  heirs  to  any  be*  Jones,  337. 
*^  nefice  in  another's  right,  by  0/^  titles^  the  kinggranteth,  that  from  3. Com.  Dig. 
<*  henceforth  he  nor  any  of  nis  heirs  fhall  not  take  title  to  prefent  ".99»  »<>«• 
**  to  any  benefice  in  another's  right  of  any  time  of  his  progenitors ;  »«W.^«"*7^ 
<'  nor  tliat  any  prelate  is  bound  to  receive,  &c, ;  but  that  the  king; 
'<  and  bis  heirs  be  for  ever  hereafter  clearly  barred  of  all  fuch 
*^  prefentxnents,  faving  always  to  him  and  his  heirs  all  fuch  pre^ 
**  fcntments  in  another's  right  fallen,  or  to  fall,  of  all  his  time, 
**  and  of  die  time  to  come.       It  was  ftrongly  urged  at  the  bar, 
find  alfo  at  the  bench,  by  thofe  who  argued  tor  the  defendant,  that 
tliis  datute  extends  to  all  the  fucceiTors  and  heirs  of  king  Edward 
the  third,  that  none  of  them  may  prefent  to  a  church  in  another^s 
right  (as  they  argued  that  this  church  is),  bccaufe  the  king  hath 
not  that  title  as  to  tliis  propei:  advowfon,  but  in  ri^ht  of  him  who 
hath  the  inheritance  to  any  church  which  falls  in  time  of  his  pro- 
genitors; and  the  rajther,  for  that  in  the  abridgement  of  the  (la- 
tutes  in  the  book  of  the  ftatutes,  tliis  faving  is  altogether  omitted  ; 
(0  they  conceived,  the  king  was  bound  by  the  exprefs  words  of  the 
ftatute,  and  that  there  is  not  any  fuch  faving.    Vernon,  Juftice^ 
continued  of  this  opinion ;  but  Hutton,  who  argued   in  the 
common  pleas  for  the  defendant  in  this  point,  that  the  title  of  the 
king  was  bound  by  the  faid  fUtute,  and  that  he  might  not  have 
title  to  prefent  to  a  church  fallen  in  the  time  of  his  prcdeceflbr,  by 
^eafon  of  his  title  of  lapfe  fallen  in  the  time  of  his  predeceflbr,  now 
^hanged  his  opinion.    And  all  the  other  Justices  anb  Barons, 
except  Vernon,  arguedy^r  tbe plaintiff  \n  this  point,  that  the  king 
bath  good  title  to  prefent  by  lapfe  incurred  in  the  time  of  his  pre- 
dece^r,  and  is  not  reitrained  by  the- 25.  Edw.  3.  c.    • ;  for  by  the 
cxprels  words  of  the  ftatut^  aU  rights  and  titles  to  prefent  in  his 
own  time  lvi%.)  until  before  the  ftatute,  and  in  his  time  after, 
and  all  his  tieirs  (v/'e.)  after  the  death  of  Edw.  3.  are  faved;  and  it 
ihall  not  bar  the  titles  which  the  king  had  in  **  another's  right, 
^*  fallen  or  to  fall  in  his  own  time,  or  in  the  time  of  his  heirs." 
And  that  there  was  fuch  a  faving,  appeared  by  the  copy  out  of  the 
parliament  roll,  and  by  an  ancient  book  in  the  exchequer,  writ  in  8«  Ca  aS«  a., 
parchment,  where  it  is  writ  with  a  faving :  and  they  held,  that 
fhefe  words  of  *'  qld  titles^^  is  intended  in  the  time  of  the  progeni- 
tors of  king  Edward  the  third,  and  not  of  any  titles  of  prefent- 
fDents  to  fall  in  the  time  of  Edward  the  thirdj  or  of  any  of  his 
)^ifs^  bill  inteuded  to  ex^lud^  king  Edward  the  third  and  all  his 

heirs 
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Tut  Kiwa    hcirs  from  titles  of  prefentation  in  others  right,  fallen  before  the 

•r«Mj^        time  of  king  Edward  the  third,  whereof  any  church  was  full,  and 

B^itHo**©}*    ^l**ch  title  is  only  in  another's  right;  and  that  was  the  exprefs  in- 

Cak T  iKBvmy.  tent  of  th«  statute,  viz.  to  take  away  the  ftatute  of  14.  Edw,  3.  c.  2. 
in  this  point.  AikI  Berkley  and  fome  of  tlie  Juftices  doubted* 
whether  a  prefentation  by  lapfe  fhall  be  faid  to  be  in  another's 
right,  but  only  prcfentments  by  reafon  of  guardian(hip  and  tern- 
poralties  in  the  king's  hands  ;  but  all  tl)c other  Juftices  and  Barons 
agreed,  that  it  fhall  be  faid  to  be  in  another's  right;  for  although 

\  he  prefcnts  ratione  pratogativ/r^  yet  he  prefcnts  as  in  the  right  of  the 

patron  :  fo  it  is  where  one  prefcnts  by  reafon  of  a  church  being  void 
jafter  forfeiture  for  alienation  withoutlicence,  or  for  outlawry;  and 
for  that  was  cited  14.  Edw.  3.  "  ^are  Imfedit^''  54.  22.  Hen.  6. 
29.  2t.  j£V/2.  £>vxr,  364. :  and  for  the  principal  point  ihey  relied 
upon  n.  Hen.  4.  7.  where  it  is  fo  refolvcd,  7.  Hen.  4.  25.  i8.  EUt,. 
Dyey\  347.  7.  Co.  28.  a.  and  many  precedents  where  the  king 
makes  title  to  prefent  by  lapfe  and  title  in  another's  right.  Where- 
fore for  this  point  Richardson,  Chief  Jufiice  (who  argued  alone 
in  one  day],  laid,  it  is  to  be  taken  for  clear  law,  that  the  king  hath 
j^ood  title  to  prefent ;  add  the  declaration  was  good  notwithftand- 
jag  tliat  objection* 

irniKMomiKfn  The  second  question  was,  If  ShUfton  were  incumbent  and 
•ccept  •  piuia-  niight  rcfign.  Whether  by  his  refignation  the  church  is  become 
biJim«*l!^d  '^°^^-  Andthatreftedupontlieexpofitionoftheftatuteofai.^tff.i. 
frycheAaraceof  c.  .  of  the  general  pardon,  and  the  ftatute  of  ai.  Hen^S.  c  13. 
ai  Km8.c.i3.  of  pluralities,  Whether  the  church  was  abfolutely  void  by  accep* 
and  the  patron  tancc  of  a  fccond  benefice,  being  both  with  cure ;  and  if  the  par-- 
whWnT^ntha  ^^^  ""^^  ^'"'^  ^^"5  ^^  poflcffion,  may  make  him  incumbent? 

^iw/wWch'he       ''^1^'*  point  was  argued  ftrongly  in  the  common  picas  by  Yel- 
may  do  without  VERTON  and  HuTTOK,  and  afterwards  there  by  Vcrnoit  and 
fenitnec  of  de-   HuTTON,  and  by  both  of  them  in  the  exchequer  chamber,  for  the 
P""^***"'  ^^^^  defendant^  that  this  church,  by  the  21.  Hen,  8.  c.  13.  was  not  abfo* 
■c.ri^'i  thu     ^"^^*y  ^^'^  *"  ^^^>  ^^^  ^  voidable  quead  the  patron,  that  he  may 
avoidance  it  hit  prefent  by  the  ftatute;  but  until  he  prefcnts,  tb«  other  remains  in* 
peril;  but  nd-  cumbent ;  and  then  he  remaining  incumbe;^:,  and  for  three  years 
ihtr  the  inicrcft  being  in  polfeffion  of  the  church  as  incumbent  until  the  pardon  of 
TteWn'^ni^bJ  ^''  '^^^'  ^'  ^"^  *^  pardon  then  coming,  he  being  in  poiieffion, 
dirciiar^by  a  ^ftabliflieth  him  in  poflcffion,  and  continues  him  incumbent;  and 
g^erai  pardon,  he  cannot  afterward  be  oufted  by  the  king  or  any  other  1  and  then 
4^  Co.  7  c.        ^^  '^  incumbent  until  be  refign  \  and  therefore  his  pica  is  good,  for 
jonejt,  3^7.       he  is  out  of  the  exception  of  the  pardon,  for  he  was  in  for  three 
Dy^r,  a^7.        years  before  the  pardon  ;  and  therefore  thcv  faid,  he  remained  in- 
«.lnft.63a.      cumbent;  that  he  might  plead  as  incumbent  by  the  ftatute  of 
2;.  Edw.  3.  G.    .  as  he  pleads  here  :  alfo,  he  is  incumbent  as  to  all 
ftrangers,  but  not  as  to  his  patron ;  for  he  may  prefent  before  any 
deprivation,  aitliough  a  ftrangor  cannot,  becaufe  the  church  re- 
mains full    againft  him  ;   and  he  is  incumbent  fo  as   he  may 
take  a    relcafe    of  any  annuity  ifluing   out  of  the    parfonage, 
and  is  chargeable  in  an  annuity,  and  is  chargeable  to  tlie  pay* 
ments   of  fublidies   and  fifteenths  ;   and   may    hav.e   an  adion 
pf  debt  againft  any  of  iiis  p^nlhioners  for  not  fetting  out.  their 

tithes: 
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tidies;  and  many  other  reafbfts  they  aliedged,  and  faid*  that  the   Tvt  iCtne 
penniite  of  this  ftatute  diiFers  much  from  the  ftatute  of  31.  £//2.       «r«»V 
C.6.  of  Simony,  and  from  the  13.  £i/««  c.  12.  for  not  reading  of    "^^*^"* 
the  Articles:  wherefore  they  concluded,  that  judgment  ought  to  CA«TBa«vftr; 
be  given  for  the  defendant.     But  all  the  other  Justices  akd  ^^^^ 
Barons  argued  againft  it ;  for  they  all  held«  that  the  church  was  ab-        '  ^'* 
folutely  void  infmiio  et  jnrt  by  taking  of  the  fecond  benefice,  and  4.  Co.  75.  b. 
THAT  by  the  exprefs  words  of  the  ai.  Hen.  8.  c.  13. :  for  at  the  *•  Wiir.  174. 
common  law,  before  the  faid  ftatute,  by  rcafon  of  the  canon#  and  '*  ^^^r.  1504. 
conllitutions  eccteiiaftical,  the  firft  church  was  injure  void,  fo  as  *^®^' 
thc4>atron  might  prefent  thereto  if  he  would  ;  but  becanfe  it  was 
flA  ecclefiaftical  conftitution,  the  patron  was  not  compellable  to 
take  notice  of  that  avoidance  until  deprivation  and  notice  thereof 
given  him,  and  then  after  deprivation  the  church  is  void  in  faH^ 
etjure^  and  the  patron  at  his  peril  ought  to  pfefent.    And  thisr 
appears  by  the  Books  9,  Edw,  3.  2.    5.  Edw.  3.  0.     10.  Edw.  3,  |. 
2\»Edw.'^.  30.     II.  Hen.  4.  37.     F.  N>  A  34.  £.     14.  Hen. 7.  28. 
Now  by  the  21.  Hen.  8.  c.  13.  it  is  made  abfolutely  vqid  after  ad-  3,  Com.  Dig. 
miflion,  inftitution,  and  indudion  ;  fo  it  is  "PQid/a^  et  jure^  and  aoo.  210. 
the  patron  at  his  peril  ought  to  take  notice  thereof  and  prefent 
within  the  fix  months,  otherwife  a  lapfc  incurs.    And  tfiat  it  was 
void  to  all  purpofes  abfolutely,  appears  by  the  manner  of  pleading 
in  this  and  all  other  fuch  cafes,  that  by  the  admifiion,  inftitution^ 
and  induftion  to  tlie  fecond  benefice^  frima  ecclejia  vacavitdepar/ond 
of  the  incumbent,  ct  vacans  contlnuavtt  \  fo  the  church  is  abfolutely 
void  by  the  pleading  and  confeflion  of  the  defendants.     And  this 
appears  by  the  Books  fince  the  ftatute  of  ai.  Hen.  8.  that  by  the 
acceptance  of  a  fecond  benefice  the  church  is  void  fa£fo  et  jure 
quoad  the  patron  and  all  others.     Dyeff  t^j.    4.  Co.  75.  t.  /fo/- 
iand'sCa/ej  and  4. Co.  79.  ^.D/rh/s  Cafe, 6.  Co.  29.  b.  Green* s  Cafe^ and  * » 

Dyer^  377.  and  Co.  Entries^  308.  And  for  the  reafons  before  al- 
Icdecd  on  the  oriier  fide,  viz.  that  he  may  plead  as  incumbent,  that 
is  becaufc  he  is  admitted  by  the  writ  to  be  incumbent,  and  h\t  AS.  356. 
pleading  as  incumbent  is  not  contradided  :  and  for  the  taking  of 
a  rclcafe,  it  is  much  to  be  doubted ;  and  if  it  be  good,  it  is  becaufe 
he  is  in  poflcflion  as  an  intruder,  to  whom  a  releafc  may  be  a  dif- 
charge  of  fuch  things :  and  for  his  being  charged  with  fubfidies, 
tliat  is  bcciufe  he  hath  the  profits,  and  therefore  rcafonable  he 
fliould  bear  and  pay  the  charges.  And  quoad  his  having  debt  for 
not  fetting  forth  tithes,  it  was  denied  by  all  thofe  who  argued  on  the 
other  fide.  And  as  to  the  pardon  o(2i.Jac,x.  all  the  other 
Juftices  and  Barons  held,  that  the  pardon  doth  not  help  him:  4.com.Dfj^- 
FiRsT,  Becaufc  it  is  no  offence  within  the  body  of  the  aft;  for  3*18. 
it  is  not  any  offence  or  contempt  againft  the  king.  Secondly,  Be- 
caufc it  never  was  the  intent  of  the  pardon  to  difpcnfe  with  plu- 
ralities ;  nor  are  there  any  words  therein  to  make  him  an  incum- 
bent, or  to  make  a  plenarty  of  a  church  which  was  abfolutely  void.  Hob.  167. 
And  divers  of  the  Juftices  and  the  Chief  Baron  held,  that  a  fpe- 
cial  pardon  after  fuch  an  abfolute  avoidance,  with  words  **  that  he 
*'  may  retail^,"  or  whatfoever  other  words  he  may  have,  cannot 
niake  him  incumbent.  So  the  general  words  in  the  pardon 
ftiall  not  inure  to  make  a  difpenfation,  and  the  church,  being  once 
yoid,  fh^ll  not  be  full  without  a  new  prefcntation,  admiflion^  and 
inftitution.  And  for  the  words  in  the  exception  of  the  general 
pardon,  of  ««aU  titles  and  aftions  of  quart  imfedlt/othcn  than 
caol'CAR.  A  a  "  fuch 
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Tac  RfK«     **  fuch  titks  and  a£lions  of  ([uare  impeJii  as  have  incurred  by  lapfe 
«f«ng|       ««  above  three  years  before  the  firft  day  of  this  parliament,  vfrhercof 
"^Vini"*^"'     **  ^^Y  incumbent  is  in  a£tual  poiicmon  by  any  prefentation  or 
94iiirsM9i¥.  *^  collation,"  &C.  the  laft  paru  of  this  exception  do  not  extend  te 
tlie  faid  ShUttn;  for  that  extends  only  to  thofe  who  are  in  as  in^ 
onmbents  (which  he  is  not),  and  not  to  thofe  who  aie  in  as  in- 
cumbents by  ufurpation  and  wrong,  which  are  reuMveabk  by 
^nart  imfiditf  and  which  may  not  be  removed  witlioat  quart  im^ 
feJli,    And  it  was  faid,  that  iince  the  ftatute  of  21.  Hm.  8.  there 
Xiave  been  divers  gencnd  pardons>and  no  pluralities  were  ever  con» 
ceived  to  be  withm  tliem.    Wheiefore  they  concluded,  that  judg- 
ment fhould  be  given  for  tlie  plaintiff;  and  it  was  adjudged  ac« 
^rdingly. 

CA9wt^     .    The  Earl  of  Kent  agalfijl  Robert  Steward  and  Scott, 

HHiny  Ttrm,  8.  Car.  i.     Roll  235. 

Jtj<  Mflf .  'TRESPASS.  Upon  a  fpccial  vcrdift  the  cafe  was,  Fratun 
fciferf  in  fee  of  •  i  BablngtMy  fcifed  in  fee  of  the  manor  of  Kin^tm  in  the  county 
S.wAcX^^  of  NoUmtrham^  and  of  the  manor  of  J/^ton  m  the  county  of 
a  fine  to 'i>.  of  J^crby^  of,  which  manor  of  JJheton  the  place  wh£R£  is  parcel, 
JboUithenui.  by  finC)  41.  £tiz.  conveyed  the  faid  two  manors  to  Gilbert 
pwit  "P^^V  £^f"i  of&brewjbury  and  his  wife,  to  the  ufes  following,,  v/ar.  of  the 
b"i?*«i"ibe  ^*"*^''  °f  Kinzfton^  to  the  ufc  of  them,  their  heirs,  and  aiSgns  i 
BMnor  of  B.  *"^  ^^  ^e  manor  of  JjhtUn^  to  the  ufe  of  the  wife  of  Bahingt^B 
only,  intcndSfig  for  her  life,  and  after  to  the  ufe  of  the  heirs  of  Francis  BabingUn^ 
the  manor  ore.  until  J«fia«,  wife  of  Francis  BMngioriy  fliall  evift  and  expel  the 
**"*£? *^^ndia^  faid  earl  or  countefs,  their  heirs  or  aiSgns,  their  farmors,  tenants. 
^.MTBinitt  ^^  Icflccs,  of  or  from  the  manor  of  Kingjfton^  or  any  parcel  thexcof ; 
ch&imuwrofB.  and  after  fuch  eviction,  then  to  the  ufe  of  tlie  uid  earl  and  his 
to  the  afe  of  Zi.  wife,  their  heirs,  and  aiHgns,  until  they  (hould  be  fatisfied  with 
•Jjj*|jj*^"»  the  profits  for  their  lofs,  Francis  BabtngUn^  for  money  by  fine, 
ofclto  theufe  ^"  Hilary  Term^  43.  £//a.  conveys  the  m2ccioxp(  ji/biton  to  Sir  Tho- 
hJ.  until  ih$  Mtf^  Re'Jbie  and  his  heirs,  to  the  ufe  of  him,  his  heirs,  and  afligns, 
•i//of  tba  faad  The  Earl  of  Shrewjbwy  and  his  wife,  by  fine,  in  Trinity  Ten/if 
A.  dioaid  expel  ao.  Eli%.  convcys  thc  manor  of  Kingftm  to  the  ufe  of  the  Earl  of 
Mn '*2i5'J?!*  /rir/  and  his  wife,  and  tlic  heirs  ^thc  Earl  9 f  Kent.  Upon  tho 
ilpi!,'  ind  after  ^^11  of  April^  1 7,  Jac.  1 ,  Sir  Thomas  Rcifiit  devifeth  tlic  manor  of 
fuch  cviason,  jl/btton  to  Sir  Francis  ff^ortlty  and  to  others  for  two  thoufand  yearf, 
to  the  ufc  of  P.  Upon  the  firft  of  Alay^  17*  Jac.  i.  Sir  Thomas  Re /bit  died  feifcd 
hU  hcirt,  and  ^f  j j^g  f^;  j  jximov  of  Ajhcton.  Upon  thc  firft  of  September^  j  7 .  ']qc.  I , 
jS^W^iTuiill^-f'''^'''''*^^  ^f^^*"  bis  death,  20. 7tfr.  i.  ^w/Aw,  the  wife 

ftcd  from  the  of  Francis  Babington^  evicted  from  the  Earl  of  Kent  in  dower  parcel 
profiu  fur  the  of  the  manor  oi  Kingfton  of  the  value  of  two  hundred  pounds  per 
damafcsoffoch  annum^  and  enters.  The  Earl  of  Kent  enters  into  the  manor  of 
u'^TlJ^n  AJ^^^^^  "P^^  ^"^^  defendants,  being  affigneos  of  the  faid  leafe,  who 
*geZJfi&i  til  rc  entered ;  and  he  brings  tins  aftion. 

TT^tt        ^^^^  Whether  his  entry  be  lawful  ?  was  the  queflion. 

^'"ISifoSi"*  ^^^'  after  argument  divers  tinaes,  it  was  adjudged  for  thc 
^i^Hoohappen.  defendants,  that  thc  entry  of  the  carl  was  hot  lawful.  The  main 
qucftion  was,  tlie  limitation  of  Jfheton  being  to  the  ufe  of  the 
Ji^.  H5**'  ^'^f^  ^f  Babingtofi  for  life,  ai\d  after  to  thc  ufc  of  the  right  heirs  of 
4^3.    CfObilis.  sn.    Cro»jK.  s9i»    Co.  U(.  105.     io»Mfd.^i9. 

Mabif^tm 
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BMiigt$n^  until  the  faid  wife  of  Franch^aHngton  (hoiild  cvift  tbi  Tm  Ea«l  or 
£arl  0/  Sbrtu^ntry  and  his  wife,  their  heirs  or  affigns,  their  far-     ^l^'l^ 
osors  or  tenants,  of  or  from  the  manor  of  Kmgfton^  or  any  part  Stewaio  tni 
dieicof,  Whether  the  Earl  of  Kenty  as  affignee,  may  take  the  be-     Scott. 
ncfit  thereof? — And  in  this  point  all  thb  Justices  unani- 
iDoufly  refolved,  tliat  be  as  affignee  might  not  enter,  but  tliat  the 
life  upon  the  eviftion  ought  firft  to  veu  in  the  Earl  ofShrcwJbury 
and  his  heirs,  and  that  this  conveyance  before  tlie  eviaion  cannot 
give  to  him  title  of  entry  as  aflignee  \  for  the  words  *'  htirs  and 
*^  ^£k^^*  *re  to  be  taken  as  words  of  limitation,  viz*  that  the  Earl 
tf  bbrewjburj  by  his  entry  ihall  have  it  by  limitation  to  him,  his 
heirs,  and  amgns^  and  it  Ihall  not  fiiit  veit  in  the  affignee  as  pur* 
chafer ;  and  it  is  not  fuch  intercft  which  is  affignable  over  before 
evidion ;  and  the  power  of  entry  is  not  transferred  with  the  eftate^ 
of  Kifigftom.  But  whether  the  conveyance  of  the  manor  of  JS^fftofi^ 
and  the  conveyance  of  the  manor  oi  AJheUn  by  Frauds  Bahingun^ 
before  any  evidion,  hath  deftroyed  the  privity  of  entry  after  evic- 
tion (the  eftate  being  transferred  to  another  oefore  the  eviftion), 
they  did  not  deliver  any  opinion,  nor  agreed.    But  for  the  firft 
aufe  they  all  agreed,  that  the  Earl  of  Kent  hath  no  title  of  entry  as 
sd&gnee,  and  therefore  for  thtt  caufe  it  ougiit  to  be  adjudged  agamft 
him.    rtdi  I.  Co.  135,  136.  CbuMefs  Cafe.     Plawd.  483.  Nichols 
f^s  Cafe.     8.  Co.  75.  Lord  Stafford's  Cafe.      zo.  Co.  51.  Lamfift 
Gjfc.     4.  Co.  66.  5.  Co.  95.  Plowd.  345*  Brett's  Cafe. 
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Id.  Car.  1 .    In  the  King  s  Bench. 
Sir  Thomas  kieharafoh,  Kni.  Chief  Jbjiici. 

Sir  William  Jones,  Kni.  1 

Sir  George  Croke,  Knf.  >  J^ftices^ 

Sir  Robert  Berkley,  Kni.  J 

William  Noy^  EJ\.  Aittxrne^  General. 

Sir  Richird  Sheldon,  Knt.  Solicitor  General. 


"the  King  againft  Bagfliaw.  Cask  i. 

Vide  Aufti  page  J47. 

THE  iflfue  Wiftg  joined.  Whether  there  were  fuch  a  cuftjiin  ^ ^^.j^^  ^^  * 
as  IS  pleaded  ?     Littleton,  the  Recorder  of  London^  cer-  i«wrt/w  cannot, 
tiffed^  ore  temss  that  there  was  not  any  fueh  cuftom  gene-  excrcifc  a  tradif 
rally ;  for  he  fald^  that  the  cuftom  is  hot,  that  one  brought  up  as  <^  »  different 
an  apprentice  Ift^e  trade  df  agol^fmith,  cnticr,  &c.  being  a  free-  (^hieh^bll*^ 
mail  of  London f  by  colour  thereof  may  ttfc  any  other  manual  trade ;  warapprendce. 
butone  df  a  tiade  who  i&feth  buying^  and  felling,  may  exercife  pod.  5x7. 
another  tradfe  of  buyii^g  and  felling*    But  this  he  did  not  mention 
itk  his  crertiticate,  but  gene^lly»  ore  towi/*,  certified*  tlut  there  is  no  t.RoIuib.e79. 
fuch  caftosn  ac  is  pleaded.  2icom.Dis.16. 

4*  Com.  Dig.  X99« 

Mackaller  a^ai>tfi  Todderick.  cmi  u 

Ante.  Fages  ii*j.  553^ 

A  ND  how  Ttta  CoukT  was  of  opinion,  that  the  cofifidcratioh  To  ptocure 
'^^'  was  illegal,  and  that  the  adton  lies  hot  j  for  the  conllderation  another  10  bu 
to  have  money  to  procure  him  to  be  rc£Vo*r  of  the  church,  is  a  ?^|[^j^*^  * 
fimoniaical  contraft,  and  an  unlawful  aft  condemned  by  all  lawis.  ti„"ing'»V»ft 
And  wbere  it  was  alledged*   that  fimony  is  fuch  a  fpiritual  thing  u  an  iliefai 
and  fucb  an  o^enoe  whereof  tlie  colnmoh  law  takes  not  any  notice,  coofidoratioo, 
at  Icaftwifc  did  ciot  befoi-e  thcftatute  qi.  £/;«.  c.  6.  that  was  dc»  ^'"*»  "9- 
nied.  ^^^"•♦**- 

Jonet,  54T.    f.Roll.Ab.  t8.    %-BtH.^,ft^,   10.  Co. 99.  x.Ha,i»pLio,  "    ':r,}55.   Cowp.  39. 
Aiifi  ftec  chfB  ftatute  ta.  Ann.  tk,  a.  c.  ti. 

SECONnLr,  It  was  held,  that  this  declaration  is  not  gOdd,  for  Repugnancy  in 
that  tbe  promifc  is  to  pay  him  after  he  is  reftor ;  and  he  (hews,  P*«^'"f^ 
that  bc-was  reftor  by  his  procurement  upon  this  promife,  which 
canhot  be ;  for  he  never  was  reftor,  but  a  peifon  utterly  difabled 
to  be  a  parfon  by  this  fimoniacal  contraft  ;  as  in  23.  £//fc.  for  not 
reading  of  Articles,  and  in  Femvn^s  Cafe  {a)  for  th«  buying  of  of- 
fices.-^ Whereupon  it  was  held  to  be  error,  and  the  judgment  was 
revcrfcd. 

(«)  Co.  Lit.  a34»    i*  Hawk,  P.  C.  jrj..     3-  Bac.  Ab.  731, 

A  a  3  Wajd 
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cai«  3.  Ward  jftf/w/J  Pctifer- 

If  a  man  hath  IJ*  JECTMENT  upon  a  Icafe  for  five  years  by  the  vicars  cborat 

the  gram  of  the  ^^  in  Litchfield,  of  parcel  of  a  meadow  called  the  Parfitit  Hayn^  in 

i^nJ^urfm  ^^fi^^^^    Upon  not  guilty  pleaded  and  evidence  to  the  jury  at 

Sit  srowa  on  ^^  ^^9  ^^  defendant  pretended,  that  the  leflbrs  had  not  the  in- 

tht  Und  every  tereft  C{  the  foil,  but  that  the  freehold  was  in  Shr  Edward  Petot 

yeart  he  may  and  that  the  faid  leflbrs  had  only  prlmam  tonfuram  of  the  laid  land 

'f^^ J*  for  ^"^^™  *^  bapiing  until  the  crop  mowed  and  carried  away,  for  they 

i^'IS^^^l^  never  liad  other  profit  thereof,  but  that  Sir  Edward  Ptu  had  all  tlie 

in  him  who  profit  thereof  for  the  fe^dtfe  of  the  year ;  and  then  an  ejedment 

luuh  xYaftji  being  (wrought  of  the  land  itfelf,  will  not  lie. 

jn^'iDi.  (46.      Therefore  they  endeavoured  to  prove,  that  Sir  Edward  Pcto^ 
being  lord  of  the  faid  manor,  ufed  every  year,  after  the  crop  taken 
narrfrek  3to^'  ^^^^^  *®  ^^^^  ^^^  meadow  with  cattle,  and  to  take  the  trees  and 
I.  h$f.  ii  jf*    bulhcs  growing  thel^upon< 

'•  *i^  4«^»  But  on  the  plaintiff's  part  it  was  confefled,  that  they  had  only 

VT^\^^  the  firft  crop,  but  that  they  ufed  to  bayn  it  fooner  or  later  at  tbair 
iioy,  j^.  *  pleafure,  and  to  keep  k  longer  or  (hotter  time  uncut  according  to 
do.  Ut.'4i.  b.  the  feafoiublenefs  of  the  year,  which  proVes  that  the  freehold  wsl 
J.  CcftD4  Dig.     in  them  who  had  the  firft  crop. 

M.  stnu  tiio.  And  all  the  Court  was  of  this  opinion^  ibat  properiV)  un- 
s.Bac«Ab.iO€.  lefs  Other  matter  be  ihewn  to  prove  tlie  colitraryt  the  freJiold  ii 
in  him  who  hath  the  firft  t^Jun^  for  that  is  the  rooft  beneficial 
part  of  the  year,  and  thofe  who  have  the  after-»pafture  have  but 
the  profits  in  nature  of  common  ;  but  admitting  he  hath  but  lh» 
firft  crop,  yet  they  held,  that  he  may  well  have  an  ejeftmcnt 
thereof,  i  et  the  Court  advifed  the  jury,  that  if  they  conceived 
the  yicars  had  only  the  firft  crop^  and  not  the  entire  profitt  through 
all  the  year,  as  the  evidence  whereby  the  defendants  claim  (which 
wasaleafe  in  29.  Hen.  2.  whereby  he  let  the.re£iory  and  tithes, 
except  the  ParJotCs  Hajn^  which  was  the  land  in  queftion,  for 
forty-two  years,  and  after  a  conveyance  of  the  ParfmCs  Hojhj 
5.  Edw.  6.)  imports,  then  they  fhould  find  this  mtttfr  fpecially, 
and  leave  it  to  the  law,  Whether  an  ejeftment  lies  in  tlus  manner? 
.  But  if  they  conceived  the  entire  land  for  all  the  year  to  be  apper- 
taining to  the  vicars,  then  they  might  give  a  general  verdid^*— And 
aifterwards  the  jury  found  a  general  verdi£l  for  the  plaintiiF* 

e^%%  4«  Goldfmidi  againft  Ellen  Sydnor,  Adminiftracrlx  of 

William  Sydnor. 

Michaelmas  Terntf  9.  Car,  1 .     R§ll 

To  debt  oft  a  T^EBT  upoli  an  obligation .  The  defendant  pleaded,  tlitt  ff^ 
iMi/ againft  an  ^  Ham  Sydnor^  the  inteftate,  on  the  16.  Maf^  9.  Car*  l.  before 
odmSniftratrix,  Rqbert  Heath,  Chief  Juftice  o(  the  common  pleas,  aakoow* 
pl«d  thauh*^^  himfelf  bound  to  Edward  tipiert  in  four  hundred  pounds 

U2/l4ttuiiJUpit.  to  be  paid  at  Pentecofi  next  enfuing;  itjs  deficerii,  &r«  'v§biit  item* 
tmd  a  jtu^mt  cejfit  per  ihidemfcriptum^  q  uid  Ineurreret  fuper ft^^  i^emJUs^  ft  fieituiirest 
yctanpaid,and  p^nam  in  ftatuto  StapuL  fcfc.  and  further  pleaded  a  jutonentMaliift 
£puTntiff '^'^  him  in  debt  for  two  hundred  pounds,  at  die  fuit  of  RicbardH^krt 

mar  reply,  abac  there  was  a  defaafince  on  the  fiatuce,  and  that  the  defindiM  baCb  fuAcieat  to  Mfiy  tht 
plaintiffaDdUieraidjudgmeiit.-*t.iUl.Ab.  ^as.  Stilet,  143.  t.  Bro>ivtflow,3i.  t.TeraiRep.i^ 
}•  Term  Rep..  fiS^. 

in 
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Ih  the  cothraon  picas ;  and  that  the  faid  TVilllnm  Sydmr  iil  his  life  did   GoLDt«iT« 

not  pay  th^  faid  debt  of  four  hundred  pounds,  nor  any  part  thereof}      5*^*^^^ 

and  that  the  faid  ftatute  remains  in  forct ;  and  that  (he  hath  no 

goods  unadmtniftered  except  to  the  value  of  one  hundred  pounds,  ^^  y^^  ,|^^ 

which  are  liable  to  the  execution  upon  the  faid  ftatute  and  judg* 

Hicnt ;  et  h^c  partit.  eft  ver'tfican. 

The  plaintiff  replies,  qu^d  bitte  et  vtrum  eft  that  the  faid  fyilliam 
Sydnor^  by  the  faid  iwognizance,  acknowledged  himfdf  bound  to 
the  faid  Edward  Hobert,  Wc.  but  that  there  was  a  dcfeafance  be- 
twixt them,  that  if  he  had  piid  ont  hundred  pounds  to  one  Ed- 
ivard  Liythorp  upon  the  firft  of  June  ^635,  and  (hoUld  fave  him 
harmfcfs,  &c.  that  the  faid  ftatute  fhould  iiot  be  forfeited ;  and  that 
the  defendant  hath  fufficient  to  fatisfy  the  plaintiff  arid  the  faid 
judgment. 

The  defendant  hereupon  demurk^d. 

G&iMSTON  now  argued,  that  this  ftatute^  nt>t  beiAg  yet  forfeited).  fntheadoAsU 
IS  not  pleadable ;  and  relied  upon  Harri fin's  Cafe  {«)*  ilriti«i  of  tn 

But  TrtE  Courts  in  thispoint,  held,  that  thtrc  it  a  difference  JiS^lJi^w* 
betwixt  this  cafe  and  Harri/9n%  which  was  a  ftatute  With  a  defea-^  ji^i  fiuH  he 
fance  for  the  petformance  of  covenants^  which  perad venture  never  paid' before  a 
ftwuld  be  broken,  and  therefore  it  fhall  be  no  plea  to  bar  i  but  here  **>*^  **^'* 
is  a  fttftute  for  the  payment  of  money  abfohitel]^  at  a  day  cotain  j  StuteiSnotyet 
Whsoh  is  allowable  before  debti  upon  iui  obli^tionw  dut. 

Swkib.37o.  ^.Lev.^.  Ci«.Jae;9.  35.  Cro^diE.  )i).  i%RoliCAbw90.  t»Oom.tKg.24^.  5.ComJ>ig.ao}» 

But  Rolls, /or  the  plaintiffs  then  took  an  exception  to  the  p]^  in  pleading « 
in  bar,  that  the  pleading  of  the  ftatute  was  not  good,  becaufe  it  is  «««»»  ^»^  »t 
not  faid,  **  per  fcriptum  fuum  Migatw'iumy^  nor  ^^fecundum  fortnam  njuft  be faici/«r 
^  ftatuti:^^Kht  Tite  Court  was  of  this  opinion  (*).  For  this  uiu^iM^w, 
caufe,  therefore,  a  rule  was  given,  that  judgment  (hould  be  "cwv^iti  juumlamfr^msm 
for  tiic  plaintiff^  unkfs  gotjd  caufe  were  (hewn,  hct,  /mtutL 

Afterward,  upon  a  fccond  motiort,  judgiAenl  wai  given  for  the  ^^^m^' 
plaintiff,  for  this  infufficiency  and  cXceptiort  to  the  ^lea  in  bar,  by  *^^  **' 
RicHARBsoNt  JoNES;»  and  B£R)cl£Y  i  but  /conceived,  that  the 
lea  being  ^ut  a  pica  in  bar,  and  it  being  mentioned  tliat  he  ac- 
:nowiedgcd,  if  he  failed  of  the  jaymfcnt,  thfc  penalty  in  the  ftatute 
ftaple  (hould  incur  upon  him,  it  cannot  be  intended  but  to  be  a 
ftatute  acknowledged  according  to  the  form  of  the  23.  ^r».  8  c.6.  ; 
and  tiio  rather,  becaufe  it  is  faid»  quid  poft  recognitlonem  pradi^iam 
fuch  a  dcfeafance  was  made  ;  fo  be  admits  it  to  be  a  recognizance. 
But  notwithftanding  it  was  adjudged  for  the  plaintiff. 

(m)  5*  Co.  tS.  (A)  Vidt^  Co.  6f.  Fulwoods  Caftf. 

Boreton  agdinft  NichoUs  and  Others.  Cah  5. 

Enfler  Terms  7-  Car.  i .  Rdl  1 1  J. 
TERROR  of  a  judgment  in  the  common  pleas  in  an  ejcdment.  a,  makes  a 
"'-'  The  cafe  was,  "Jamet  Beck^  clerk,  was  fcifed  in  fee  of  lands  in  feoffment  to  tha 
Mvreton-in-Mar^s  being  the  lands  in  qiieftion,  and  had  i(ftie  Jeb  f'^f  ^^^^^ 
his  eldcft  fon,  and  James  his  fecond  fon,  and  by  indenture  dated  ^^oOk^' 
the  5th  March y  8.  Jac,  1.  infeolR  of  thofe  tenemants  Sir  Nicholas^  oi  s.  for  life^ 
remainder  to  the  afe  of  thearft  fon  be<;otten  of  the  Vody  of  i?.  that  (hould  have  heirs  male  of  hts  body,  and 
to  hf9  heirs  imptifeimmm%  and  'md$fiuib  ^f  futb  ifftrt  of  hit  hodv,  to  tlie  ufe  of  the  firft  dauf^ttr  of  B* 
which  (houM  have  iffits  bcROMm  of  her  body  i  and  in  default  of  fuch  iflbe,  remainder  to  the  right  heirs  of 
B,    The  linilcaiion  to  the  Arft  fon  gi«ca  fuch  firft  fon  only  an  tftatt  utU ;  and  tbeitfore  the  fobfcquent 
remainder  to  the  right  heirs  of  ^.  became  vefted  in  hiiQ.  Fcft.  401.— Ld.  Raym.  209.  3.  Com.  Dig.  230. 
4«  Bib  Abr.  314.    \.  Pern  Wms.  74.  • 
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4Cb  edit.  514, 
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O'Oerhary  and  others  to  the  ufes  in  the  indent\i^c,  viz,  to  the  vXc  of 
the  fald  James  Becky  clerk,  the  father,  for  his  life,  without  impeach'* 
ment  of  waftc  ;  and  after,  to  the  ufe  of  Jama  BccE  the  fecond  foa 
for  his  Jife  ;  remainder  after  his  deceafe  to  the  ufe  of  the  firil  (on 
of  the  f^d  James  Beck  the  fpu  which  (faoald  have  iflbe  male  of  his 
body,  and  to  his  heirs  for  ever  \  and  for  want  of  fuch  iirue,the 
remainder  to  the  ale  of  the  firft  daughter  of  tlie  faid  James  Beck 
the  fon  which  fhould  have  iflue  of  her  body,  and  to  her  heirs  for 
ever ;  and  for  default  of  fuch  iflue,  the  remainder  tliereof  to  the 
right  heirs  of  the  (aid  James  Beck  the  Ton  for  ever.  They  find, 
that  James  Beck^  clerk,  tlie  father,  was  feifed  for  life  *,  the  remata* 
dcr  to  James  Beck  his  fecond  fon  for  life;  the  remainder  overt  &c. 
froui',  tliat  the  faid  James  Beck^  clerk,  the  father,  died  ieiiJEd,  the 
faid  Job  Beck  being  tiis  fon  and  heirj  and  that  the  (aid  J^b  had 
iffue  Henry  Beck  the  lelTor,  and  died :  that  the  faid  James  Beck^  fon 
of  the  {dLid  James  Beck^  clerk,  entered  after  the  death  of  his  father, 
and  had  ifliie  James  Beck ;  and  that  the  faid  James  Beck  the  grand- 
fon  died  without  having  ifiue ;  and  that  tlic  faid  James  Btck  the 
ion,  after  the  death  of  the  faid  James  Beck  his  fon,  fo  fefied,  krntA 
a  fine  of  thofe  tenements  fur  ccgnifance  de  dfoit  c6m4  cto^  t^c.  with 
proclamation,  21.  Jac,  i.  to  RzcharJ  Brett  and  William  fFbetler, 
who  entered  by  force  of  tbe  laid  fine ;  and  tbefiiid  Hemry  Becky  the 
fon  of  Job  Becky  entered  upon  them,  and  demiftd  to  the  pls^niff 
/or  years,  upon  whom  the  joefendaot,  by  the  command  of  the  £ud 
Richard  Brett  zndJ^illiam  fFhefler,  entered  and  oufied  the  <aid 
leflee  ;  and  that  the  faid  James  Btcky  fon  of  the  faid  James  Beck^ 
cleA;,  is  yet  alive.  .  Et  fi  Jufer  totam  materiamt  ticm 

Upon  this  verdict,  after  diversr  arguments  in  the  common  pleas^ 

IT  WAS  ADJUDGED  fo^  the  defendai\ts,  i\n0i  this  remainder  to.  the 

younger  fon,  who  fbould  have  ifiue,  is  buta  contingent  remainder, 

and  a  remainder  to  the  right  heirs  veft^  in  James  the  fon ;  and 

s.Cp.56.  b«     that  his  fine  is  no  caufe  of  forfeiture,  nor  that  the  laid  Henry ^  as 

Ance,&4.         heir  of  5^0*,  might  take  advant^  of  the  forfeiture.     This  judg- 

^^'*^3J9*'>-  jnent  being  moved  by  a  writ  of  error  into  the  king's  bench,  it  being 

I.  eerc      .70.  ^^^^^  argu«l  at  the  bar,  without  much  difficulty  UicjiKlgment  was 

lliis  Term  affirmed. 
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Trinity  Term,  ^ 

TO.  Car.  I.     In  the  King^s  BtncHt 
5/r  Thomas  Richardfon,  Knt.  Chief  JufiM^ 
Sir  William  Jones,  Knt.  1 

Sir  George  Crokc,  Knf.  iWices. 

5/r  Robert  Berkley,  i&i/.  J 

William  Noy,  Efq^.  Attorney  General 
Sir  Richard  Sheldon,  Knt.  Solicitor  Genera/k 


Burgcfs's  Calc.  Cas»  t. 

BURGESS  beinjg  outlawed  upon  an  indiftmcnt  of  man*  On  error  to  re- 
I  {laughter,  in  the  county  of  AUddleJexy  brought  a  writ  of  vtrfeanoutiaw^ 
error  to  rcverfc  the  outlawry,  and  affignfd  for  error,  That  'y  ^y^^  "«"• 
he  was  over  the  fcas  at  the  time  of  the  outlawry,  viz*  at  Utrick,  ^^^7s'«h5iV 
inpartHus  tranfmarinis.  Hereupon  counfel  being  appoiiTtcd  fipr  Tied  to  rfw  afllff. 
the  prifoner  to  plead,  and  the  error  affigned,  the  Wag's  attorney  tnce  of counf^, 
takes  ifltic,  that  he  was  here  in  Aftddlyex  at  the  time  ofthe  out-  Ante,  1 14.1 4^. 
lawry,  and  trtverfeth  his  bcinpat  Vtrlck,  front.  Whereupon  iifuc  ».  ipoes  ^s'^J 
being  joined,  and  ^  jury  of  Mtddlefex  Tit  the  bar  the  firft  day  of  this  Kaoii.Ab.57f.. 
Tcim,  ;  .    :       .:  9,Cp.  jj.b.  , 

CALTHltOP,  being  affigned  of  counfel  for  the  prifoner  for  af*-  ch.  5o."c6,4^ 
fignmentt)f  error,  offered  in  evidence  a  certificate  under  the  ital  of  cii.  3v»^5»  . 
the  faid  town. 

JoNfis,  Ju/t!c€i  moved  it  as  doubtful^  whether,  he  raig^  Jiave 
counfel  upon  his  trial ;  buj  all  the  other  Jullices  held  clearly,  that 
he  fliall  have  it,  when  the  trial  is  not  upon  thp  fa£t  in  the  indiS!- 
mcnt,  but  upon  collateral  matter,  viz.  oi  his  being.lxyond  ieas. 

And  Aft  THE  Justices  held,  that  it  is  not  material  in  \9h3tli  Csrt:ficat« 
place  beyond  feas  he  was,  fo  as  he  was  over  tlie  fcas  ;  and  thac  tli^  u'^'^cr  t))«  (hi 
certificate  under  the  fcal  of  the  town  where  he  was  refidcntj  with-  •^  «^'c  wvva 
out  oath  of  the  truth  thereof,  and  one  fworn  for  the  expofition  of  "f  the'pHfooer*i 
it  into  Eitglijhy  is  not  allowable  ;  but  a  witnefs  being  Avorn,  faid  bc»ng  abroad, 
certainly,  that  he  was  there  in  fervict  at  the  tinie  of^the  outhwrv  e^k'icpt  it  kc  ; 
and  before:  whereupon  the  jury  gave  their  verdi'fti  accordingly^;  P^o^w^.  fnd  «ji« 
and  then  he  was'inftantly  arraigned  upon  the  iadiftmcnt/  and  gy^**"""***^^- 

plcaded,  &C.  {a).  Cra* Jac.  S4f. 

(«}  J.  Htwk.  P;  C«  eh.  5a.  f.-i7.     3.  Bic.  AW.  777.  1.  Roll.  Rep. 

The  Cafe  of  Langforth  Bndge*  cusbs. 

INFORMATION  againft  the  inhabitants  of  the  county  of  informatkm  for 
7  AfuUkfifx  for  not  repairifi|^  o£  LMnf^fartb  Bridge  which  by'the^>"o'/^P^»'.'"g*« 
information  was  fuppofed  to  be  an^ncwnt  bridge;,  and  imk  out  bf  Thl"'^i,^'^n 
mind  had  been  ufcd  to  be.  repaired  by  tlic  inbabiemts  ^f  tiut  ^^^^ly  \^^i 

county.  ortraverfaihai 

The  defendants,   prptejlandif  that  it  is  not  an  ancienr  brWge,  fbr  '*.  '"^i^*^"  •'*\ 
plea  fay,  thatitvlately  was  eroded  by^thc  king  for  tho  benefit  6f  his  ^w  ^h^^ 

^ll5»  boMnd  CO  repair. 

io.Eiw.  4.5^  ti,      3o.f/tv.  ^.  14.  3».  A1C>9.      9«  ir<r«.  6.  59.      PJow<l;  %fS,     Qn.UuttS,  ■ 

I>oc.pUc.ft95.    Salk.359.     ulnft-ph  6.  Mod.  3Q7,.  a.^Kep.685.  9vrr.a594.Ld.aa7m.8fs. 
I- Hawk.  P«  C.  443.     C'ovrp.  III. 

Nov, 
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mCAtt  ti      Not,  tie  Kmg^s  Attorney  hereupon  demurred,  Becaufe  he  doA 
'*bIi*'**^"   '*^*^f^''^r  ^*^  It  was  an  aneictlt  bridge,  bilt  hy  prou/taiion^  which 
BaiDAft.      {j^iog  xb€  fubllance  of  the  information,  ought  to  be  fpeciftlly  an- 
ft.cm.Dic.    fwcred  6r  travcrfed. 

¥^  Secondly,  That  the  county  ought  to  maintain  bridges  (a),  be- 

caufe they  be  for  the  eaie  and.benefit  of  the  people,  uiilels  it  be 
fliewn  who  ought  to  repair  them :  and  to  that  purpofe  he  cited 
la  Edw.  3.  pL  28k  and  an  ancient  record  for  Bow-BridgCy  8.  EJw.i, 
in  this  court,  that  the  jury  found  it  was  to  be  repaired  by  the 
jfUij  ofDtrtfwu  and  37^  AJj^f.  and  a  record  in  5.  Hen.  5.  in  the 
exchequer. 

All  thb  Couar  tbe>e«ipoa  held  the  plea  to  be  ill }  and  rule  wal 
given,  that  judgment  fliould  be  entered  for  the  king,  unlefs»  &c. 

(«)  See  ai.  Htn,  8*  c  5*  '  i.  Ann. «.  iS«     ta«  Ceo.  a.  ««  J9;  and  14.  Q«o«  m.  •. ]|« 
I.  Hawk,  h  C.  ch.  77* 

CAit  %.  Sir  fidwArc!  thinCotnb^s  Cafe 

^^oyi  ^^^  EDWARD  DUNCOMB  being  indifted,  for  that  there 
wbkhUmUan  teiqg  axl  ancient  highway  in  BatkfdM',  he  had  inclofcd  his 
open  road  mi^  lands  on  both  lides  thertbfk  wheieby  he  had  ftraitened  it,  and  the 
jncioretbelandj  way  wts  become  Itti^a  etfiunderofd^  whereas  by  the  law  of  the  land 
bbt  *>•  ™«ft     he  oueht  t6  have  made  it  a  fufficient  way : 

wa7»  «odrct>air'  Upoii  not  guilty  pleaded,  it  appeared,  on  evidence  to  the  jury  at 
1^  ai  hit  own  the  bar,  to  be  a  way  betwixt  two  lands  ends  in  the  common  Md, 
^•^"^  and  that  it  was  but  four  yards  wide.    But  it  was  proved, .  that  al* 

^A^i  Ab  ^o'Jgh  he  had  made  a  caufeway  reafonably  good  at  his  own  cbaip 
Jfloauaodl'^^  for  horfemen,  yet  carts  and  coaches  might  not  pafs,  nor  could  meet 
Ai£9a.      foj"  theftraitnefc  thereof,  nor  might  go  befides  the  way.     And  tl- 
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B.  Sid.  464.  though  it  was  alfo  proved,  that  by  this  charge  he  had  made  it  ber- 
«•  Stood.  160.  xtx  than  it  was  before,  yet  becaufe  he  had  made  the  hedges  and  the 
^'c^ta^i'vt^'  ^^^^^^^^  in  that  manner,  heat  his  peril  ought  to  maintain  the  way: 
ft.  om.  IS*  ^^j  whereas  before  the  parifh  was  chargeable  with  the  reparations, 
Ooofl.  745.  now  by  this  inclofure  he  is  bound  to  repair  it  and  make  it  a  good 
1.  Hawk.  P.C.  way,  and  maintain  it  at  his  own  charge  and  peril  only.  . 

\ivlu  Bdrr.  NOY,  Jttormy  Generaly  faid,  it  was  fo  refolved  in  6.  Jac.  i.  and 
461.  CO  4£i.  19.  Joe.  I.  upon  conference  with  all  the  Juflices  of  England  \  which 
«jiir».  RicHA&DsoN,  Chief  Juftice^  affirmed. 

Caii  4.  William  Seagood  againft  Hone  and  Alice  his  Wife. 

MichaeimasTerm,  S.Car.  I.    i?«tf  195. 

Aforrender  to  TJ'JECTMENT  for  lands  in  Tuddlngton  of  a  leafe  of  Henry  Sea- 
rheoioof^.aiid  Ht  g^  for  three  years.    Upon  not  guilty  pleaded,  and  fpecial 

and/cr  «M«r^  Jehm  Reve^  copyholder  m  fee  of  the  manor  ot  Tuddtngton  (where 
i&$^tbtMjf  the  cuftom  was  found  to  be,  that  any  copyholder  might  furrender 
MkidcMoC  if  ^^  ^^  court  into  the  hands  of  two  tenants,  copyholders  of  the 
good  oocwitb-  Qianor,  to  the  ufe  of  any  other),  furrendered  into  the  hands  of 
Haodingaciaofe  two  fuch  tenants  of  tlie  inanor  the  faid  tenements  to  the  ufe  of 
thath  dull  not  Frmtcis  Reve%  and  John  Reve  fon  of  the  faid  Francis^  and  of  dx 
^^JJI^J**^  .  longeft  liver  of  them  both :  and  for  want  of  iffue  of  the  faid  JUn 

the  (hnOBdoor.  t .  Roll.  Ab.  Stf.  a.  lUlL  Ab.  S  i.  Co.  Copy.  97.  jones»  34ft*  1 .  Brown!.  127, 
.Host,  t|a.  X^.J^jai.  ^  1147.    Cfo«  SliSt^s^.  t^^    Ore*  jac.  3x6*    u  SfU9d«i5i«    Maidi,  177. 


TliQity  Tcnttv  to.  Car.  u    lii  B.  U.  §$f 

HtVi  the  fon,  of  his  body  lawfully  begottenf  the  lands  to  remain  to      ^tkntMm 
the  younger  fon  of  Afary  Seagood,  wife  of  JViUiam  Seagood;  this        «J'«»«^  ^ 
furrcndcr  not  to  (land  and  be  m  full  force  until  after  the  death  of  "^'^I.^j  ^ 
3^0ubf  i£a;«.    Jiiit  Rrut  died,  and  the  furrender  wa^  prtfented  at 
the  next  court ;  and  Francit  Reve  and  Jcbn  Reve^  fon  of  the  faid 
Frmicity  were  admitted  tenants  to  them  and  the  longer  liver  of 
them,  and  to  the  heirs  of  the  body  of  the  faid  Jobn  Rtvt  the  fon* 
the  remainder  to  the  younger  fon  of  the  fiiid  Alary  Seafood.    They 
alfo  found,  that  Francis^  aund  after  Jobn  Revi  died  without  liTue ; 
and  that  Hemy  Stugud  was  the  younger  fon  of  the  faid  Mary  at  tlid 
time  of  the  furrender,  who  was  admitted  tenant,  and  entered  and 
made  a  leafe  for  three  years  to  the  plaintiff ;  and  that  the  faid 
ABce^  wift  to  the  defendant,  is  heir  to  the  (aid  J^hn  Reve^  and  en- 
tered and  ouftcd  the  plaintiff:  and  if,  &c. 

The  first  <^ubsti6m  was  upon  this  claufc,  "  This  furrcndcf  « . 

•*  not  to  Hand  and  be  in  full  force  until  after  tlie  death  of  John 
Rru€:*^  Whether  the  furrcndcr  be  good,  and  tliat  clatifc  void  ?— 
And  IT  WAS  RESOLVED,  that  the  furrender  was  good ;  and  that 
claufe,   being  repugnant  to  the  prcxxiifcs  Ihall  be  rejected  as  void  Jone«|  32^ 
and  idle,  and  fhali  not  deftroy  the  preniifes.  ^ 

The  tEcoHD  ^bstion  was,  Whether  upon  this  furrender  John  A  devMe  «>  ^. 
had  an  eftate  for  life  only,  or  an  leftate  to  him  and  his  heirs  of  his  and  ^.  ud  cts 
body  ?-*.Atid  IT  was  .resolve^,  that  John  had  but  an  eftate  for  {J^*^JS]3^ 
life;  and  being  an  eftate  for  life  limited  byexprefeJimitation,it  (haU  wM^ori4^ue  d 
not  be  an  eftate  to  him  higher  by  implication :  and  altliougli  pcrad^  tiie  body  of  ii« 
venture  it  might  be  fnrtfa^  cnlai^d  by  implication  in  adevife,  thcftmaindert* 
yet  it  ftiall  not  be  fo  in  a  fuprender  or  conveyance ;  in  pafling  of  ^^^I^tj^ 
which  the  party  oujght  01;  tnight  liave  had*  lufficient  counfei  to  ^f^ 
dircft  him.  Whefefoiic,  for  the  two  firft  points,  it  was  refolved  for  c^o.  jae.  414^ 
the  plaintiff  by  the  opinion  of  all  the  four.  Juftices.  9.  Co!  1  Is.  •. 

ff.  Pbwb  Wom.  74.  7S.  •  Odwp*  40.  S34. 6S7-"   3.  T«mi  Rep.  S|^ 

But  for  the  manner  of  the  finding,  Jones  doubted  whether  it  Xf»to«^»»rti 
Ihould  be  a  fufficient  furrender  to  the  ufc  of  the  plaintiff,  hecaufe  f^''*'**  T^ 
the  vcrdift  finds,  that  it  is  cuftomary  land  of  tlie  manor  of  ^ud-  tooTiwldcouii 
Mngtpn^  and  the  furrender  ought  to  have  been  into  the  hands  of  two  in  m  er  chetn 
tenants  of  the  manor.     But  the  copy  of  the  furrender  found,  is  m  foriHthefeveral 
ib^f  verba :  **  TuDDiwcTON."  {hi  tkemargent)  *'  At  the  court  baron  «n*»«^ 
**  of  the  honour  of  Hampton^  J.  S.  and  J.  D.  tenants  of  the  ho-  4.  Co.  17. «. 
^*  nour  of  Hampicny  do  prcfcnt.'that  John  Revc  did  furrcndcr  into  ^'  ^'^  »7-*-. 
**  the  hands  of  the  two  tenants  of  the  honour,  &c."  ut  fupra ;  and  J^^  j^ 
that  being  a  court  of  the  hdnour,  and  into  the  bands  of  thc.te-  ^^^^  -j^  ^' 
nants  of  the  honour,  is  not  good.— But  all  the  other  thrfe 
Justices  held,  it  was  good  enoueh  ;  for  **  TuddlnotorC*  being  in 
the  margent,  it  (hall  be  faid  a  diftinft  court  by  itfelf :  for  an  ho- 
nour cbnfifts  of  many  manors,  yet  all  the  courts  for  the  manors 
arc  diflinguilhed  and  have  feveral  copyholders ;  and  although  there 
is  for  aU  the  manors  but  one  court,  yet  they  are  quaft  feveral  and 
diftina  courts  ;  and  fo  it  was  ufually  in  the  time  of  the  abbeys?, 
that  they  kept  but  one  court  for  many  manors.     Whereupon  it 
was  adj^ged  for  the  plaintiff. 

Spirt 
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CABxi.  Spirt  againjt  Bcncc. 

Hilary  Trrm,  8-  Car.  i.    Rgll  t^,  ; 

On  a  devife  of  t^RROR  of  a  jud|iiient  in  the  common  pleas  in  an  ejedmcnt^ 
«« all  my  paftare  ^  whcto,  Upon  afpecial  verdidy  the  cafe  was,  SThvnai  Canui  being 
lands  in  P.  to  fcjfy  jn  fi^  of  div«r$  mefiuagts  and  lands  hoMen  in  foccage,  and 
iffr"*"?^  having  three  fons,  Ti^as,  Francis,  and  /frKrjr,  derifcd  his  lands  in 
Alto  aU^ bar-  tfais  manner:  "  I  devifeto  Thomas  my  lands  in  Horton^  to  him  and 
sain<,graots,co.  5<  his  heifs  nwles  of  his  body  \  ttitlfiinder-to  Francis  and  his  heirs< 
fcoants,  which  ««  1tem»  I  give  to  Ftahcis  my  fon  myhoufe  in  tyiciwarrj  to  him 
i/^*  ^u!^f'  •  *  *^  ^**  *^  hcift  miilcs  of  his  body ;  and  for  lack  of  fuch  iffuc,  to 
nil  €f^oy*aod  **  ™7  ^^^  Henry  znd  the  heirs  mates  of  his  body.  IrfiM,  Igivc  to 
liU  hciri  for  **  my  fon  Henry  and  his  heirs  freely  my  honfe  in  the  borcnigh  of 
«ver;  and  for  ««  IVickwarr,  in  which  I  dwell.  Item;  1  give  to  my  iaid  fon 
^^^**^"**'  •"  H<my  my  ho^fc  and  lands  in  Impfteadc  Item*  I  give  to  him 
w'rc^intomy  *'  ^^  h^"*^*  ^»  IVlckwarr,  in  the  tenure  of  J.  S.  Itb;m,  I  give 
fon  Francxt  for  **  to  thc  faid  Rewry  my  pafturcs  called  The  South-^e/Js,  2ind  one 
tvtfi"  H«r^  ♦*  meadow  called  frarhay^m  H^ickwarr  (which  are  lound  to  be  thc 
fhan  have  an  it  ^,^^  j^^  qucftion),  yielding  the  rents  and  fervices  therefore  duc 
^  n«aM^^  "  ^^*^  ^  ^*^'*  ^*^*^  ^^  bargains,  grants,  and  covenants  which  I 
!«»;  6f  the  paf-  "  have  from  Nicholas  Webb^  mjr  fon  Henry  fhall  enjoy,  and  his  hcin 
tur«bf  trnpn.  **  forever ;  and  for  lack  of  heirs  of  his  body»  to  i«main  to  inv 
cation ;  for  the  «*  fon  Francis  for  ever.  Itbm,  I  will.  That  my  wife  Margark 
^^I'STd  **  **  ^***  ^^^  ^^^  ^®  *"^  keeping  of  my  fon  i/air^,  and  of  all  the 
titho^*)!  wy  "  prcmifcs  to  him  bequeathed,  during  her  natural  life»  paying 
dear  and  pbm  **  tb  him  yearly  for  his  maintenknoe  eight  poonds,  training  him 
Intent  appcarf.  ««  up  in  lemming,  and  whaimorr  of  her  ownpleafare."  The  jury 
s.  C.  cited  in  ^l^o  find,  that  TbomaS'Cann^  the  dovifor,  died  in  the  year  1576 : 
Tayiorv.Webb,  that  the  lands  ctli\aA^S^th^fields  and  ti^rbayvrt  rik€  lands  men- 
styiet,  3cS.  tioned  in  the  declaration  ;  and  that  they  are  not  parcel  of  thc 
^-»f ;  *^»-  grants  and  bargains  which  Thomas  Gmn  had  of  Nicbotas  fFcbb: 
?;  Bac/AbrVeV.  *a^  Thomus  Camt  thc  fon  ImmI  iffiie  Thomas  Cann  tlie  Icflbr :  that 
Cowp.  a34l  Henry  entered  into  the  lands  in  the  declaration  mentioned,  and 
410.657.  took  theprofitt  thereof,  and  was  feifed  prout  kxj  £s^c.;  and  tliai 
Doagi.  jai.  after.wards  the  faid  Henry  took  to  wife  Elizabeth ;  and  that  in 
xf  Term  Rep.  S^'  ^^'^'  *^  ^^®  ^'^5  o(  AlarForet,  he  infeoffcd  of  the  lands  in  qncf- 
tion  Richard  Lothingion  and  George  Whiio^  and  their  heirs,  to  the 
nfc  of  tlie  faid  Henry  and  Elizabeth  his  wife,  and  the  heirs  of  tlicir 
bodies,  and  after  to.  the  ufc  of  the  heirs  of  Henrys  with  warranty  to 
the  feoffees  and  their  heirs  s^atnft  all  perfons:  afterward^  that 
Margaret  died  ;  and  then  Htniry  died  without  iflue ;  and  the  faid 
Elizabeth  furviving,  held  herfelf  in,  &c. :  that  Thomas  Cann  thc 
leflbr  was  coufin  and  heir  of  the  faid  Henry ,  viz.  fon  of  Thomos 
Cann,  fon  and  heir  of  the  faid  Thomas  Cann,  the  heir  of  the  dcvi  for, 
and  was  of  full  age  of  one-and-twenty  years  at  thc  time  of  the 
death  of  Henry  :  and  that  afterward  the  laid  Thomas  Cann  entcrcdi 
and  made  the  leafe  in  the  declaration  mentioned :  and  that  the 
faid  Elizabeth  took  to  hufband  the  faid  Robert  Spirt^^  who  thereupon 
re-entered  j  and  that  thc  faid  Elizabeth  is  yet  alive.  Et  fijuper 
totam,  fs?r. 

After  divers  continuances,  judgment  in  tlie  common  pleas  was 
given  for  the  plaintiff;  and  qf  this  judgment  a  writ  of  eri^or  was 
brought,  and  the  error  affigned  in  point  of  law:  and  it  was  argued 
divers  times  at  the  bar,  o'/s.  by  Maynard,  Mason,  and  Not, 

Attorney 
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jfttamef  General,  for  the  plainiiffxn  the  writ  of  crjor,  ^nd  by  Ger»       »»iit 
MYN,  Mallet,  and  Calthrop^ /ir  the  defendant.    And  in  this       ^^^'^ 
Tcnn  it  W3sppenly  argued  at  the  bench  two  fcvcral  days,  vi%^hj      *^^*^*» 
BERKtEY  and  Myself  tbeone  day,  and  by  Jones  and  Kichard- 
90N  on  anotber  tlay.    Two  queftioos  were  made  and  argued. 

First,  Wbeiher  Henry  hath  an  ^fiate  for  life  only  by  this  devife  in  conilming  <r 
in  the  lands  in  qncftion,  or  an  eftate  tail?  for  if  he  hath  an  cftate  'f'X'*  l^^^**!^" 
t^il,theniti»adiicoiitinuance,andji]dgnRnt clearly oughttobc given  wor^Oialii^' 
for  the  defendant.  *  And  it  was  ftrongly  urged,  that  the  laftclaufc  in  coiicacd  from 
the  devife  to  Henry^  where  it  is  devifed  ^^  to  hioi  and  hi^  heirs,  and  thtv>%rityvt  hu 
**  for  lack  of  heirs  of  hi$  body  to  remain  to  Francis  and  the  heir  of  "^«<*  *  ^^  ^o 
>*  his  body,*'  extends  to  all  the  claufes  before,  and  makes  hjm  to  have  hlt"*It^' b*t!^* 
an  cftate  tail  in  all  the  lands  devifed  to  him.   And  one  fpccial  rcafon  lion'of  the  tcfl* 
offered  was,  -becaufe  he  devifed  to  Tbpmas  and  Frands^  'his  eldeft  tator  mufi  be 
andfccond  fohs,  eft^tes  of  inheritance  \  fo  he  intended  to  give  as  ^^^^  «n<J  app*- 
great  an  eftate  to  his  yoangeft  fonj  for  by  intendment  his  af^Aion  ^'"^' 
is  equal:  alfo,  the  word  *•  ItenC^  couples  them  together,  that  he.  °  *^^?'- 
Ihould  have  as  great  eftate  in  quality-  as  the  others.     And  againft  Y^1^\  *^' 
this  poitit  ALL  THE  POUR  JUSTICES  argued  and  agreed,  tliat  Henry  ]'^^^  ^^  •^*]^' 
had  but  an  cftatefor  Hfc  in  the  land  in  queftion  \  and  tliat  the  laft  ,,sa„„d.  j^g^ 
claufe,  **  ind  for  lack  of  heirs  of  his  body,"  ihall  extend  only  to  6.c<^.  17.4. 
the  lands  in  ifcat  clattfe,  viz.  to  the  bargains  and  grants ;  and  it  is  ^ rcem.  85, 
found,  that  it  was  not  any  part  of  the  bargains  and  grants.    They  ^*  jjjjjl*  J*^' 
all  sqjreedj  that  the  words  in  a  will  which  dilinhcrit  the  heir  at  the  \\xl^*  ^ 
common  law  ought  to-  have  an  apparent  intent,  and  not  to  be  am« 
biguous  and  doubtful ;  and  that-  the  intent*  ought  to  be  collefled 
out  ofthe*  words  of  the  will,  and  not  from  any  foreign  intendment 
or  averment  :(fr)  and  therefore  wlien  he  gave  toThoma^  in  tail,  and  in  (a)  See  Doe  oa 
til-  lecond  to  Franeis  in  tail,  and  in  the  third  to  Henry  in  fees  and  ^  <*f™*^«  *^ 
in  the  fourth  to  Henry  only,  not  mentioning  any  eltate,  the  law  2^^  ^A 
Aall  conftmc  it  that  he  fhall  have  it  but  for  life ;  and  tlm  he  did  g^,^"'*    *''** 
not  intend  a  greater  eftate:  and  for  the  word  •*  alfo,"  it  is  no  more 
than  the  word  *^  and,**  andftiall  not  extend  to  the  quantity  of  the 
eftate,  but  to  the  daufe  following,  ••  tlhat  he  devifcth,  &c.:t"  and 
for  that  the  Books  were  relied  upon,  5.  Co.  16.  ffikTs  Cqfej  and  Ccl- 
iirr^sCafe  there.      Fide  22.  Edw.  3.   16/    7.  Edw.  6.  Devife^  38. 
28.  Hen.  8.  Dyer^  I.     34.  Edw.  3.  Avowry^  158.     g.Ce.  liy.  Sun* 
deifs  Cefe.     Wherefore  for  this  point  they  all  agreed,  that  it  was 
but  an  eftate  for  life)  and  concluded  with  the  judgment  in  the 
common  pleas. 

Secondly,  Whether  this  warreptty  (t)  be  a  bar  during  the  life  ^n  « <*«▼»&  «• 
bf  the  wife  ?  It  was  objeftcd,  that  it  was  a  warranty  which  com-  "^'"J**^!  *"** 
tnenccd  by  diffafin,  fo  as  it  cannot  bar ;  for  when  'Henry  entered  HJ^J  ftaii  ha'^JT 

|he  keopii^  of  A.  aad  cbe  u(c  of  the  premife«  during  her  OAturtl  life }  ^.\  If  S,  has  only  the iMorJiamflif^ 
•r  uta  an  ^m*fir  HJ$  P    Ante,  304, 

(I)  By  4..  Ahn.  ^.  il.  f.  %j.  alt  ^ar*  of  nonedTef^t  Attn  tiKiwni  aH  ftiftt- 

rMfi#Mid«by  any  tauMt  for  life  of  any  4trsi  marraaeia  of  any  iandi,  ceaeoianci^ 

Mf,  ipofwiM,  or  karadpianKmf,  the  or  haraditamiiMs,  by  any  anctftor  who  haa 

f«me  <lefeendmg  or  comiof  to  any  pcribn  no  eftate  of  inheritance  in  poflTeiiion  in  the 

k  rdver^qi  or  refp^m^^i  iMI  k  Vpili  p4  ffm^  fl^tf  bf  niid  againft  hit  heir. 

in 
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Sri«v       in  the  life  of  Margarita  it  was  a  Affnjm  to  her,  andfay  conleqnence 
^S*^       to  him  in  revcrfion.    But  in  this  point  all  the  Justiqes  agreed, 
**•*•       that  it  was  no  warranty  which  oegan  by  diffnjm  :  for,  firft^  it  is 
doubtful.  Whether  the  wife  had  an  cfiate  for  Ufe,  ot  only  the 
guardianihip?  And  BeaiCLaT  held,  that  ihe was  ooty  guardian; 
but  the  others  againft  him,  becaufe  the  limitation  is,  ihe  Ihall 
have  it  during  her  life :  but  although  flic  hath  title  by  that  deriie 
9.  c»»  ^9.  a.      to  have  an  emte  foe  life,  yet  it  is  not  found  that  ihe  everwas  feifcd 
^•^-  7«V      thereof;  and  therefore  it  cannot  be  a  ^/iifin  to  her :  alfo,  it  is  no 
warranty  beginning  by  iijfnfimy  becanle  Henry  occupied  from  the 
'  death  ot  Thomas  Cann  his  grand£tther,  and  entered  in  1576  ;  and 

it  is  not  found  that  he  made  anv  diffiifa^  nor  had  any  fuch  inten- 
tion at  the  time  of  the  entry  by  oimfeif. 

Adevifeisnude  THitDLY,  Then  tlie  Queftion  is,  If  it  be  a  good  warranty  and 
.u>y.  and  hie  Jefcends,  whether  it  fliajl  bind  during  the  life  of  the  wife?  And 
J^roHa^of  ^  ^^  ^^  P^'"^  RiGHARosoK  and  Berkley  held,  that  it  was  a 
iicirsofhiibody,  good  Warranty  and  ihould  bind ;  but  Jonas  and  Myself  anped 
to  £.  in  fee.  againft  it :  Firfl^  Bccaufe  the  warranty  never  attached  in  the  feof- 
-^^  hii  wife  f^5^  a,^j  g^iiy  ^y^  ij^  Cometh  in  in  the  poft^  and  before  the  warranty 
ma^ti  iSeufe  *^^*chcd :  and  therefore  Jones  denied  the  refolution  mentioned  in 
t>ith€ntdy^w  LiftcoittCo/leieCa/e{a)yznd{sdd,  there  was  not  any  fuch  leiblutioni 
ipecui  K4ift,  and  ^id  relied  upon  the  cafes  aa.  4ff*  37*  ^^  ^*  ^*  34-  that  he  that 
after  u>  tile  1Kb  comes  to  land  in  the  poft^  as  lord  of  a  villain  or  lord  by  efcheat,  who 
^«f*  *wUh  ^  '^^^^^  before  tlie  warranty  attached  by  defcent,  ihall  never  have  ad- 
w^lMyto  the  vantage  of  the  warranty,  which  was  not  attached  at  the  time  of  his 
Iroflrcetandthcir  entry  :  and  upon  that*reafon  is  ClauUifs  Cafe  {i) ;  he  who  hath  an 
iMn  againft au  eftatc  executed  by  ufe,  by  the  iUtutc  of  27*  Hem.  8.  c.  .  fliall  not 
C*J*^'  -^  blive  advantage  of  a  warranty  by  vpucber^  nor  otherwife.  The  Secml 
iw.  1?«  iniS  ^'j?/^»»  Bccaufe  that  the  warning  eoJem  inRame  it  veas  created  ia 
wairai^  de-  dettroveds  for  inftandy  the  land  letumea  to  the  feoffor,  and  is 
ftcadi,aodihiU  extinA  f«ia^  tbereverfion  clearly,  becaufe  die  reverfion  is  revefted 
bind  dBrini  (be  in  him  in  a  fee  as  high  as  he  gave  it:  and  it  is  alfo  determined  fvsii^ 
Cfeof thewife?  ^^  hufband  himfclf  for  the  prefcnt  eftate j  for  the  wanantr  hadi 
Hob.  1^.  no  efltnce,  or  being  in  him  to  have  benefit  by  v^ueher  or  rehateri 
J*??»,**^-      therefore  it  Ihall  have  no  eflence  fnoad  the  wife.    And  aldiowh  it 

fers  from  that  cafe  ;  for  there  he  who  recovered  againft  tenant  in 
tail,  obtained  a  leafe  with  warranty  from  an  anceftor  collateral, 
9nd  madp  a  feoffment  to  ufes ;  and  there  the  warranty  v^as  created, 
and  did  extend  to  the  eftate  before  the  feoffment :  but  here  ^c 
warranty  begins  with  the  feoffment  to  ufes;  and  tlie  feoffee  him- 
felf  may  never  have  benefit  thereof  by  voucher  or  rtiutter,  and  in- 
ftandy with  the  creation  is  deftrojred ;  and  therefore  compared  it  to 
the  cafe  in  th^  Year-Books  40.  EJw.2,  pL  14*  11.  Hen.  4.  ^.41, 
20.  Hen,  6.  pL  29,  where  one  makes  a  feoffment  wifh  virarranty)  and 
afterward  takes  again  by  feoffment,  the  warranty  is  determined,  be-< 
caufe  he  hath  as  great  an  eftate  as  he  gave. — But  Richardson  and 
Berkley  argued^  although  the.warranty  is  determined  for  the  in- 
heritance, and  fliall  not  bind  the  huft)and  for  the  prefent  eftate,  yet 
it  is  good,  and  ftiall  be  continued  for  the  wife  i  and  therefore  ftml 

(#)  S;  Co.  (2, 63,  (*)  I.  Co,  tSJ.  s« 

hei 
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htf  eiUte,  (hall  be  faid  to  have  (Continuance ;  and  in  proof  thereof      SpimT    - 

tlicfc  cafes  were  urged,    17.  EJw.  3.  pL  47.    39,  Edw.%.pt.  9.      ^^^ 

31.  Edw.  3.  ^"^Vouclxr^"'  15.  where  the  hulband  made  a  feoffment      **"«■• 

with  warranty  againft  all  perfont^  and  takes  back  an  eftate  to  him  qq^uu  i^n% 

nod  his  wife,  and  to  a  ftranger;  and  to  the  right  heirs  of  the  huf-* 

))and)  the  warranty  is  determined  quoad  the  fee  fimple,  but  it  is 

inejfe  z&Xo  the  eftate  of  the  wife  and  ^ficad  the  ftranger.    But  to 

tiiefe  cafes  it  was  anfwered,  that  they  are  not  like  to  the  cafe  in 

queftion,  becaufe  there  tho  warranty  was  well  created,  and  vefted 

in  the  feoffee,  and  is  annexed  to  his  eftate,  and  he  was  entitled 

to  the  henefit  of  it  by  voucher  or  nbutter ;  and  when  he  took  back 

Ijie  eftate,  it  vcftcd  in  him  as  aiBgnee  in  the  per^  and  not  in  the  pofl  \ 

which  is  the  reafon  of  the  cafe  31.  Edw.  3.  where  a  fine  was  levied 

with  warranty  to  the  conufee,  his  heirs,  and  aifigns,  who  renders 

by  the  fame  nne  to  the  conufor  and  his  wife,  that  ftie  fhaU  have 

benefit  by  this  warranty  by  voucher^  although  it  returns  godem  in-r 

Jlantl ;  for  the  eftate  is  given  by  the  render,  and  fhe  is  in  in  (he  per  ^ 

but  fo  it  is  not  here.    And  although  it  was  alledged,  that  every 

one  coming  in  of  any  eftate  may  rebut  by  the  warranty  attached 

upon  the  land ;  yet  as  this  cafe  i$,  becaufe  he  comes  in  the  poji^  be-  3.  Cp«  6|«  h.  , 

fore  the  warranty  attached,  he  fhall  not  have  benefit  thereof;  and 

therefore  Jones  cited  a  cafe  7.  Eliz.  in  the  common  pleas,  where 

pae  made  a  feoffment  with  warranty  to  the  ufe  of  himfelf  for  life, 

remainder  for  life,  remainder  to  his  right  heirs,  that  it  was  refolved 

this  warranty  ihould  not  bind  for  the  remainder  to  have  beneiil 

thereof.     The  Third  Reafon  was  made  by  Jonbs  and  Mys£LF|  that 

a  feoffment  with  warranty  being  by  tenant  for  life,  to  bar  the  re* 

verfion,  is  not  favoured  in  law :  and  when  it  is  for  the  ufe  of  him-  Mt  )9». 

felf  and  hit  wife,  and  to  the  ufe  of  his  right  heirs,  the  warrantj 

is  deftroyed  quoad  him  who  created  it, .and  never  by  any  means  nuy  ^ 

bind  him  in  his  life :  and  when  the  anceftoj^  is  not  bound  therebyg 

his  heirs  may  not  be  bound;  as  Utt.feet.  734.  Uncle  of  tenant  in 

tail,  being  infeoffed,  makes  a  devife  with  warranty,  which  defcendh 

Vpon  the  iflue  in  tail,  it  fhall  not  bind,  becaufe  it  is  a  maxim,  that 

f*  the  heir  is  not  bound  where  the  anoeftor  is  not  bound  himfeh^'* 

and  to  that  purpofe  was  cited  21-  Edw,  %.  •*  Grants^**  8^.    A  ft* 

ther  binds  his  heirs  where  he  doth  not  oind  himfelf,  it  is  void  to 

bind  die  heir,  Co.  Lift.  386.  a.    Wherefore  for  this  point,  tb^     • 

Court  being  divided,  adjournatur^ 

Sir  Henry  Fcrrcrs*t  Cafe,  Cass  c 

CIR  HENRY  FERRER8,j5^rp»//,wasindiaedby thenameofSiR  The  tddidon 
^  Henry  Ferrers,  Knight^  for  the  murder  of  one  Stomt  whom  of  iCmght  in* 
one  Nightingale  felonioufly  murdered,  and  that  the  laid  Sir  Henry  ^etAi^Sarmto 


was  prefent,  aiding  and  abetting,  &c« 

Sir  Henry  Ferrers,  being  arraigned  upon  this  indiament,  laid,  J^*°^ 
that  he  was  never  knig|hted ;  which  being  confeffed,  the  indidment  ^^  (^  pleiMledL 
was  heU  not  to  be  fufficient :  wherefore  he  was  indided  de  novo^  in  ab«tinmt 
by  the  name  of  Sir  Hinry  Ferrers,  Baromti  and,  being  ar-  Ante,  10a. 
nigned,  pleaded  not  guilty^  and  was  tried  at  fte  bar.  jom,  ^^. 

'Cro.  Jae.  4SU     t.  Vent.  154,    6.  Mod*  105.    to.  Mod.  %%^     Ld«  Ray*  303*  5^9*  i^i4* 
Stra,  3il»  a|o.     %*  Hawk,  9,  C.  )a|*     Co«  Uu  i6,  b.  note  (S), 

Upon 
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If  <ii'4«etr  be  ■  Upoii'thc.  evidence  it  zppatcA^  that  *hc  was  arreftod  'for  d*t, 
Miicd  »»v-  and  that  Nightingale  hi«rervaiit,  in  fccking  to  refciie  hiin,aswasprje^ 
^''"*1i!^T  ha  ^^^^^^^^  killed  tile  faid  Sune.~Bwt  becaufc  tlie  warrant  to  arreft  him 
^^  xiiiatf.a  ^^  ^f  ^^^  name  of  Hkj^ry  Ferrbrs,  Knight^  and  he  never  was 
wamint  ap»in<i  a  knight,  k  was  held  by  all  the  Court,  that  it  was  a  variance 
>.  B,  knight,  it  in  an  eflential  part  of  the  name,  and  they  had  no  anthority  by  tint 
ii  mannaoghter  ^n^irrant  to  arwft  Sir  Wenry  Ferrers,  Bar&fnt\  fo  it  is  an  ill 
^"*^*  wairrant,  and  the  killing  of  an  officer  in  executing  that  warrant 

I.Jones  346.   cannot  be  murder,  becaufe  no  eood  warrant. 

«,.  Co.  e«.  •.  ...  4 

i.Cro.jac.  280.      Rut  upon  the  evidence  it  appeared  clearly,  that  Sir  Henry  Ferrers 
1.  Uv.  91.        upo;i  the  arreft  obeyed,  and  was  put  into  an  houfe  before  the 
Ld'*Ra  ^ '  ^  *  ^^^  ^''^S  betwixt  the  officer  and  his  fcrvaht ;  wherefore  he  was  found 
I.  Hak.  P^c!  '.'  noi  guilty  *  of 'the  murder  and  nianflayghter. 
457.  460.      s.  Hawk.  P.'C,  130.    Cafes  in  trowp  Lawi  »4  Edit.  106.  iSS. 


Casb  7* 


Dorchcftcr  againft  Webb*    . 

Micbaelmtt  Term,  9.  C«r.  I.   R§U^'jIm 


iftVccMigfe  r^EBT,  hy^nnc  2)orrA^.r^  .executrix  oi  jIhmc  Rowe^  upon  an 
or  s  j.iint  tnd     ±J  obligation  of  260I.  by  fyilliam  fVebb. 

make  th:  cxc-  The  defendant  pleaded,  that  John  Dwehefter^  late  hofband  to 
cucorot  one  of  ^j^yf^^  sitidAc  (did  H^ilRam  ffeM  Were  obliged  in  this  bond,  jointly 
Jxector?h!s  *  and  fov'enilly,  to  the  faid  j^ne  Rowb  ;  and  that  the  faid  John  D^r- 
dort'not* relet ftf  ^*^/'^  died,'aod  made  the. faid  .^rme  his  wife,  the  now  plaintiff,  and 
the  other  ob.  the  faid  JtmK  Rowe  the  obligee,  his  execatfixes ;  and  that  the  bid 
ligorv»i»  fiwh  Atme  R»we  renounced,  and  the  faid  jfnne  Dprcbefter  adminiftered, 
executor^  if      ^^  that-v#/j  to  pay  the  faid  debt  came  to  tlic  plaintitf';  a  b^c. 

I',  lave  no  15..  "^  '^•'  .       *^ 

fc.fcr*  of  the     *  *'*• 

d'Tceaftd  ob-  Thc  plaiittifF  confefTeth  the  will  of  John  TXorchefter^  and  .that  the 

li?"  '"  *''»  faid  Anne  Rowe  fenoiMiced,  and  that  tlje  faid  Jnne  Dorehefter  filly  ad- 
nw"nMin 'an  niiniftercd  all  the  goods  of  J(^hn  Dorehefter  ;  and'gfter  the  laid  Anne 
action  of  debt  fvi-vt  made  the  plaiptifF  her  execqtrrjc  j  and  that  neither  at  die 
on  tlie  bond  death  of  the  fa\d  Anne  Rorve^  nee  unquam  po/tea^  anygoodi  of  the 
a^aind  the  fur-  f^^^  j^f^^  Dar^heftcr  came  to  the  hands  of  the  plaintiC 

viving  nbligofs.   ♦         •'  -..%  .         ■      ■ 

Poft.  551.  ^      ^  The  defendant  upou.thi^  demurred. 

??;^i?""'^*^'  Sir  John  Banks  and  GrimsVoK  argued ^r  the  defendant,  and 
j.Roil.Ab.QX9.  Calthrop  and  J^erjeant  WARn/or  the piamttff.  And  the  de- 
9^4.  '  fcndant  much  infefted,  tliat  when  the  obligee  makes  the  obligor  his 

Moor,S55.  executor,  it  is  a  rclcflfe  in  law  of  thfedcbt;  and  fo  it  is  when  he 
cro.  Ei»z.  114.  niakcs  one  of  the  obligors  his  executor ;  for  a  releafe  to  oac  is  a  re- 
Hob,  10!'  ^^^^^  ^^  '^oiM ;  and  by'tlie  fame  Veafdti,  when'  the  obligee  makes  the 
Co.  Lk.  264.  executor  of  one  t)f  tfte  cPoligors,  who  is  chargeable  to  that  debt,  his 
3.S4.  b.  executor,  it  is  a  rricafc  \n  law  of  Jtl>at  debt,  for  he  may  not  fuc 

Pkwd.  lie.  himfelf  nor  his  eompanion!  atid  although  it  be  pleaded,  that  he 
y^^v'*!!^!^'  fully  ^dtoiniftered  die  goods  q^  John  Dorehefter,  yet  that  is.  not 
i^ik\oc,5c6.  ?^^*^^'>  ^^^  sAtcTs  tliccafc,  £px  <be  remains  aJtyays  tlie executrix 
CariJ^.  51 3?  of  John  DorcAefier^  ^\d  roay  have  4he  f^Mds  of  flie  Aiid  Joi^n  Dor- 
i.  teoo.  5*0.  che/ier  \  and  f<ir  xlut  purpofe  cited  Mary  Shipley's  Cafe,  8«<C9. 134. 
Caf^^er^  that  if  an  cxecu.trix  {4ea<l6  pUni  admimftrtfuitytht  plaintiff  may  takt 
rtm.  14^  ju4gP^ent  prefcntly,  aiul  expe^  w(^  Ihc  hath  tflfets. 
,2.  Stra.  ?f ;.  F.izg.  ia4.  ».  Bao,  h\>,  ^«|»  J,  Bic,  Ab.  ^^^  lid,  Aa/m.  605,  au^and:  ««•'  ' 
3.   Ttru,   F.<p    |57.    .  gut 
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'  Bat  Jones,  Berkley,  and  Myself  (Richardson*  being  ab-  Do»cHr8T»* 
lcnt\  agreed,  that  the  defendant  hath  no  caufe  of  demurrer,  but       *""^ 
that  judgment  Jhall  be  given  for  the  plaintiff.     First,  we  agreed,  ***' 

that  when  the  debtee  makes  the  debtor  his  executor,  it  is  not  ab- 
folutely  a  difcharge  of  the  debt,  for  the  debt  remains  as  aj^eis  in 
the  hands  of  the  debtor  executor,  and  is  quaji'x  releafe  in  law,  be- 
caufe  he  cannot  be  fued  ;  but  it  is  a  mere  fufpenfion  of  the  aftion 
where  zfeme  debtee  takes  tlie  dehtor  to  hulband  ;  or  if  a  man  debtee 
takes  the  debtor  to  wife,  that  is  a  releafe  in  Jaw,  becaufc  they  may  Carth.  513, 
not  be  fued,  and  perfonal  aAions  once  fufpcnded  are  perpetually 
fufpended  ;  but  where  the  executor  of  the  debtor  is  made  executor  ^ 

to  tlie  debtee^  he  hath  nothing  thereby  in  his  own  right,  but  is 
only  to  ufc  an  adion  in  the  riglit  of  another :  and  although  flie  be  5^^^;^  it.Hru, 
executrix  to  JohnDorcheJler^  yet  when  fhe  hath  fully  adminiftered  6.  pi.  14. 
all  the  eflate  of  the  faid  John  Dorchejler  before  flie  be  made  exe-  i^Uen.6.  |>l.»4^ 
cnxx'ix.  to  Anne  Rowe:,  fhe  hath  in  a  manner  difcharged  herfelf  of  *'*°*''^*'*9»9» 
being  executrix  to  John  Dorchejler^  and  hath  not  any  thing  of  his  ^*  s*yn^  ^  ^ 
cftate. 

And  they  denied  the  law  to  be  as  it  is  cited  in  Shepley^s  Cafe  (/?),  if  an  cxccutot 
tliat  if  an  executor  pleads  ptenc  aJminiftravity  the  plaintiff  may  pray  P^"^  P^"** 
judgment  againft  him  when  ajftts  come  to  him,  but  the  plain  tiff ''"'^'''/''J*''' 
is  to  be  barred  if  he  acknowledge  it ;  and  if  he  deny  that  he  hath  !^ainft  ii!^"hf 
not  fully  adrainiHered,  which  is  found  againfl  him,  he  fliall  be  pUinriff  Aaii 
barred  alfo,  and  pay  cofts  to  the  defendant.     The  difference  is,  have  judgment 
when  it  is  found,  that  the  defendant  hath  fome  affitSy  although  of  ^°'  ****^  '"^»** 
little  value,  fo  as  he  hatli  not  fully  adminiftered,  the  plaintiff  ihall  fi^Vor^^iTrw 
have  judgment  for  the  intire  debt,  but  he  fhall  not  have  execution  foundi  xnd  • 
but  of  as  much  as  is  found,  and  (hall  not  be  barred  for  the  rcfidue ;  fdrt/mcias  for 
and  if  more  fl^/j  come  afterwards,   he  may  have  z  fche  facias  to  i*««fi«iu«. 
have  execution  thereof;  but  if  it  be  found,  that  he  hath  fully  ad-  ^"'^*  *^7' 
miniftered,  or  if  it  be  fo  pleaded  and  confelTed,  the  judgment  fhall  ^1^^^"  *^'* 
be  againft  the  plaintiff;  and  fo  arc  all  the  precedents :  wherefore  g.  (Jo.  ,- 
here,  flie  havnig  fully  adminiftered  all  the  goods  of  John  />o/--  1.  Leon.  6^ 
chejterj  and  not  being  chargeable  to  that  debt  as  executrix  to  John  ''^oo»'i  H^. 
Dorchefter^  fhe  as  executrix  of  the  faid  Anne  Rowe  mav  maintain  ^'  ^^Z-  9» 
this  aaion  agninft  the  faid  Hfebb  the  other  obligor.     Wherefore    '^^^  ^*'-  2*^' 
it  was  adjudged  for  the  plaintiff.    Vide  8.  Edw.  4.  pi.  3.   20.  Edw.4.  k.RoW  Ab.934. 
;•/.  17.     21.  £^0^.4.  pLii*     2i.Hen.y.pl.^i.     11.  Hen.^,  pLH^.  »•  Saund.  114^ 

II.  Hen.  7.  //.  4.     8.  Co,  136.  Nccdham^s  Cafe.  "o^;  i99- 

I.  Ventris,  94.      i.  L«v.  286.      Salk.  312.      5*  Com.  Dig,  ao6«    Sid  vidt  |.  Bjc.  Ab«  33*  m  a^iH 

^  Term  Rep.  6S5. 68S. 

(a)  8.  Co.  134.^     Godolpb.  193* 

Sir  William  Waller's  Cafe.  «^a"  «• 

OIR  WILLIAM  WALLER  was  indifted.  For  that  he,  m  the  An.fliuiranA 
^  palace  of  fVeftminftery  near  the*  great  hall,  the  Juftices  in  ^'^  »"••»• 
the  king's  bench,  chancery,    and  common  pleas,  judicially  fit-  ^irJ[«v«»- 
ting  tQ  hear  caufes,  niade  an  aflault  and  affray  upon  Sir  Thomas  liaii  v?!an  th« 
Rclgnoldsy  and  beat  him,  in  dillurbance  of  the  law  and  contempt  Count  arefiu 
to  the  king,  &c.  and  upon  this  being  arraigned,  he  was  found  '*"^»  though 

cuilty.  ^V  ^  ^^'^ 

■*       ^  view,  may  bn 

^uni(hed  by  indi3ment|  fine,  and  imprironment,  bnt  noc  tht  lofs  of  bind,  by  13.  //#  .  S.  c.  ta,  C  ^ 

tao.  cAR«  9  b  Btit 
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Cro.  EliZ.  40$. 
W.J-nes,  373. 
Owen,  I  to. 
3.  InCt.  141. 
Moor,  919. 
I.  Hawk,  P.C. 

4.BUCoin,Ti5. 
|.  Term  Rep, 
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But  bccaufc  the  indiftmcnt  was  not,  that  he  did  it  in  tlic  prefcncc 
of  the  Jirfticcs,  nor  in  the  prcfence  of  the  king,  all  the  Judges 
agreed,  tliat  the  judgment  of  the  cutting  off  his  hand  ihould  not 
be  given;  *ind  io^ferlatlm^  they  delivered  tlieir  opinions. 

But  bccaufc  this  offence  was  in  the  palace  near  the  txalldoor,  where- 
by tumults  might  have  been  made,  and  becaufe  it  was  found  to  be 
done  fitting  all  the  Courts,  and  in  difturbancc  of  juflicc  and  the 
Jawp  and  in  contempt  to  the  king,  the  Court  awarded,  that  he 
Ihoiild  be  imprifoned  for  the  faid  offence  during  the  king's  plea- 
fufc,  and  fhould  pay  one  thoufand  pounds  fine,  by  the  opinion  of 
Richardson,  Chief  Jujiicej  JoNfs,  and  B^RKLEY  :  and  Jones 
and  B5«KLEY  would  have  parcel  of  the  judgment  to  have  been, 
that  he  fliould  make  his  fubmiffion  in  all  the  courts  of  the  king's 
bench,  chancery,  and  common  pleas,  becaufe  the  offence  was  made 
to  the  faid  courts. 

But  Richardson,  Chief  Juftlcc^  and /did  not  agree  thereto, 
becaufe  there  never  was  any  fuch  judgment  before  ;  and  for  the 
finci  1  conceived  that  five  hundred  pounds  was  fuificient ;  and  it 
was  awarded,  that  he  Ihould  be  bound  with  furcties  to  his  good 
behaviour-  Fide  22.  Edw.  3.  pi.  13.  39.  JJf.  i.  19.  Edw.  2. 
♦*  Judgment^^  17.  41.  Edw.  3.  **  Corone^'^  280.  42.  ^  18. 
41.  Jffrzt.  Dyer^  188.  Stat^^rd^  fol.  38.  Trin.  19,  Edw.  3, 
roil  55.  Carus*  Cafe*  37.  Eliz.  Striking  at  the  court  of  ward»^ 
ftairs,  only  imprifonment  and  fine,  SiL  17.  EUz.  roll  6.  inur 
placita  reg.  Thomas  Joans  indi&ed  for  murder,  apud  le  New 
l^alace,  n^eftminfter^  24.  *Jimuary^  ann.  17.  Eliz,  cognovit  judiciym^ 
Mf0H9(4  ifrnfut^tkr  9  but  it  is  not  cxpreffed  fedentc  cHri4% 


^licha^lioay 


Michaelmas  Term,  ^^ 

10.  Can  I.    In  the  King's  Bench* 
5/>  Thomas  Richardfon,  Knt.  Chief  Jujlicc^ 
Sir  William  Jones,  Knt.      I 
Ar  George  Croke,  Knt.        I  Jujlices. 
Sir  Robert  Berkley,  K^t.    J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  I  ittleton,  Knt.  SoLcitor  General. 


Memorandum,  c^„  ^^ 

IN  the  vacation,  viz,  in  Juguft  1634,  William  Nov,  Attorney  The  death  of 
General^  died  at  his   houfe  in  Brainford^   in   the  county  of  Noy,  An.  Gtn^ 
Middle/ex. 
Sir  Edward  Coke  (who  was  Attorney  General  to  ^ueen  E/l-  Th=  death  of 
zakth  and  to  Kini^  James^  and  afterwards  Chief  Jufticc  of  the  Sit  Edwai» 
common  pleas,  and  then  Chief  Juftice  of  the  king*s  bench,  and  ^''*^*' 
in  14.  "Jac.  I.  difcharged  of  that  place),  died  at  his  houfe  in  Stoke 
in  the  county  of  Hucks^  in  Scpttmkcr  1634,  being  a  prudent,  grave, 
and  learned  man  in  the  common  laws  of  this  realm,  and  of  a  pious 
and  virtuous  life.     He  died  in  the  eighty-fecond  year  of  his  age. 

In  the  fame  vacation,  viz>   14.  September^  the  king  at  Hamp-  SikR.  Heath 
ton  Court  difcharged  and  removed  Sir  Robert  Heath  from  his  rc'n^*****' 
place  of  Chief  Jufticc  of  the  common  pleas,  t:'''^  ^*'    ^' 

t^  'f  *^  Cro.Jac.  407» 

Within  twodays  after  he  appointed  Sir  John  Finch,  of  Gray  s  ^,^  .^^^ 
Inriy  who  was  of  the  king's  learned  counfcl,  and  attorney  to  Hen-*  Kikck  created 
fietta-Maria  the  queen,  to  be  Serjeant  at  law,  and  Chief  Juftice  of  Seijeam,  and 
the  faid  court;  w^ho  the  firft  day  of  this  Term  came  unto  the  ?"^f^^*I?^|^ 
chancery  bar»  where,  after  a  fpeccli  made  by  Lord  Coventry^  keeper  ^^^^^  J^^^ 
of  the  great  feal,  and  his  anfwcr  thereunto,  was  fworn  Serjeant  at 
Jaw ;  and  upon  Monday  (being  the  day  of  efibigns    of  ^nndena  J****^*»  3S«« 
Mich.)  appeared  at  the  common  pleas  bar,  clad  and  attived  in  his 
party-coloured  robe^  and  habiliments  of  a  Serjeant  at  law,  and 
counted  upon  a  writ  of  right,  de  praape  in  capUe^  brought  by  the 
faid  queen  againft  Henry  Earl  of  Holland^  Chief  Juftice  and  Jufticc 
in  Eyre  of  all  the  king's  forcfts,  chafes,  parks,  and  warrens  cltra 
Tnnt^  and  Steward  of  all  the  queen's  courts,  &c. 

The  faid  SiR  John  Finch  gave  rings,  the  infcription  of  which  j-ht  Chief  Tof* 
was>  *•  Itqfie  et  ftiia  dant  purpuram^^^  and  kept  his  feaft  5  and  the  tics  give*  rinji 
next  day,  being  Thurfday  the  16.  of  O^obn\  was  fworn  Chief  Juf-  wnh  the  m>»to 
tice  of  the  common  pleas  ;  and  upon  the  Saturday  following,  ar-  "  ^9fiettliiim 
raved  in  his  Judge's  robes,  and  accompanied  by  the  Ear  h  of  Dor  Jet  ^  'i  rlmP"^^ 
liolland^  Newport^  and  forty  other  of  nobles,  knights,  ana  efquires 
(the  fociety  of  Gray's  Inn^  and  inns  of  chancery,  and  officers  of 
the  court  attending  him),  was  fo  brought  into  the  faid  court. 

Sir  Robert  Hea^h  appeared  at  the  common-pleas  bar  the  sirR.Hiath 
firft  day  of  this  Term,  and,  being  in  his  place  of  junior  Serjeant  re  urns,  hy  tht 
at  law,  pleaded  for  his  clients  as  Serjeant  at  law ;  which  was  done  ^'^^%^*  P*'- 
by  the  king's  fpecial  command  upon  his  humble  petition  to  his  ""^^^^^^iSl 
raajcfty,  who,  by  advice  of  the  lords  of  his  counc'l,  granted  Imn  ^^^  *^ 
leave  to  praftifc  there,  and  in  all  other  h\%  courts  at  fVcftrm:t'Ier 
OKcepting  the  ftar -chamber  onlv. 

fi  b  a  And 
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The  appoint-  And  in  this  vacation  Sir  John  Banks,  Reader  of  Grafs  Inn^ 
^^UtUtZ^  and  the  Prince's  Attorney,  was  fworn  Attorney  General ;  and  Sir 
I J  the  otficw  of  R1-HAR15  Sheldon,  t|ie  King's  Solicitor,  rcfigned  up  his  place, 
Anmncyand  having' obtained  a  new  patent  to  be  one  of  the  king's  learned 
SJicitor  Gc-  counlel,  with  the  fame  fee  he  had  before,  vtz.  fevcnty  pounds  per 
neral,  and  annum^  and  with  a  privy  feal  to  have  precedency  before  the  King's 
f  plten/o^^^"  ^^^^^^^°'''  '*"^'  Edward  Littleton,  of  "the  Inner  TemfUy 
prvccdcncy,       RECORDER  of  London^  was  made  the  King's  Solicitor. 

Caii$.  Tylle  agaifj/t  Peirce. 

Eafier  Term,  lo.  Car.  1 .     H&i/  306. 
If  a  man  agree,  tnEBT  upon  an  obligation  of  fix  hundred  pounds,  conditioned, 
rir^^tiLrhb  Whereas  the  defendant  was  to  efpoufe  J.  5.  a  widow ;  if  t!.e 

wi^rhiU  Hif.  "'carriage  took^clFeft,  and  he  Ihould  lurvive  the  faid  y/.  S,  that  if 
pofe  of  mf»n^y  within  three  months  after  his  deceafe  there  were  paid  to  the  faid 
hy  her  will,  a  obligees  three  hundred  pounds  to  and  for  fuch  ufes  and  purpofes 
diipofal  by  jyj  tjje  fai  J  j^  ,v.  bv  any  writing  under  her  hand  and  ft.!l  fubfcribcd 
naiurcVfVwUl  ^"^  puhlilhed  in  the  prefence  of  two  witnefies,  Ihould  nominate, 
Is  good.  declare,  and  appoint,  then,  &.c. 

Ante,  1x0.  'J'Ijc  defendant  pltaiieJ,  that  fhe  did  not  limit,  declare,  or  ap- 

yoft.  597,         point  any  ufe  or  purpofc  for  the  employment  of  that  money. 
•'  ^*"T  5»*'        1  he  plaintiff  replies,  that  Ihc,  by  her  will  in  writing,  fealed  and 
Moor  T19J'    publilhcJ  by  hyr  in  the  prefence  of  two  witncffcs  (naming  their 
^^  And.  9**.       names),  did  thereby  will  and  appoint  fuch  fyuos  to  be  paid,  and 
i^RoU.A^.6o8«  tliat  the  defendant  had  not  paid  tlicm. 
^^Vcntri?  180.      '^^^^  defendant  thereupon  demurred. 

Hub,  17.511,  RoLLE,  for  the  icfcrJant^  now  lhev;ed  the  caufc,  For  that  fhe 
I.  Mod,  211.  ought  to  have  made  a  dc'.d  in  writing,  and  not  a  will :  First,  Be- 
**  ^Iri  *^*'  ^"^^*  *^  ^^^  "^^  ^°  '^^^'^  *"y  ^ff^^  xiniA  after  her  death,  and  it  was 
1^  vLn.*  408.*  ambulatory  and  revocable,  and  a  feme  covert  may  not  makeany  wilL 
•»44.  But  THE  Court  (Jones  being  abfent)  held,  that  this  declaration 

%•  Vcm,  3*9.  ^gj  good  ;  for  although  a  feme  covert  may  not  make  a  will  with- 
lif^  *"  ^^^  ^^^  hufband's  affcnt,  yet  tliat  declaration  in  form  of  a  will  is 
Treecd.ChM,    good  enough. 

44.  84.  155.         Richardson,  Chief  Jufthc^  thereupon  cited  a  cafe  to  be  adjudged 

Sfra^«9X.  iixf .  .^^  ^j^^  cpmmon  pleas*  when  he  was  Chief  J  ufticc  there,  upon  a  con- 

». ^'.001^1.498.  vcyancc,  wherein  was  a  proviso,  that  one  might  revoke  the  ufc? 

s  Com.  Di^.     l>y  writmg  under  his  hand  and  feal,  that  a  revocation  by'will  under 

»s6-  i5?.t  ^       his  hand  and  feal  was  adjudged  a  good  revocation. 

i'jt.    '  And  although  the  pleading  was  here,  that  the  faid  A.  5.  **  vohlt 

«.^  et  dev'ifavh^'  and  not  that  it  was  ••  appointed'^  by  her,  yet  the 

Co^-^T  held  it  to  be  well  enough ;  for  it  is  not  properly  a  will, 

being  made  by  2i  feme  covcrty  but  a  writing  in  nature  of  a  will. 

\Yherefore  rule  was  given,  that  judgment  Ihould  be  entered  for  (lie 

plaintiff,  v^nleli  other  caufc,  &C. 

c,,,  5.  Holmes's  Cafe. 

t»- offeree  of  \\;'IT.LTAM  HOT.IMES  was  indifted  in  London,  For  that  he,  in 

m^Jin  may  be  ^^    j'fprU^']  .Cnw,  bring  poffv^llcd  of  an  houfe  in  London^  in  77'/  cj- 

cor.n,  ■<"•  h/  rrortcn  ftrcct,^  in  fuch  a  wiird,  for  fix  years,  remainder  to  John  S, 

v.iiiL'ii'y  f/.h-  ^     ^,,,,^ ,  vcars,  the  rcverfion  to  the  corporation  of  HakrdiT/AtrSf  in 

$».tf:t  provi-'cd  r^»e  lioijfc  of  anotccr  ht  dK-cHy  iufnetl  j  hut  if  no  n-.ilcliief  be  do^e  ^o  ll»C  iioufc  wf  an*** 
ti.tT,   it   is -njt  fcl'jny,  tlmu^^h  ::.e  urc  -.•s  K. die-  AJ'.h  i^'^t  iiucm. 

fcC| 
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fee  :   he  vi  rt  armhy  3.  yfpnl,   7.  Cor.  t.   the  faid  hoUfc  '^  filomte  Hoi>iiiV:M£ 

"  voluniariij  et  maiuiost^  igne  combujfit,  ta  hitentfOHt^  ad  tandem  domum 

•*  manfimialtm^  nee  non  diver  fas  alias  domos  maujiomdts  diver/or  urn  lige^ 

•*  ortirndwiini  regis  ;  adtunc  ct  idemfttuaU  et  txifient,  ad  dictum  domum 

••  manJionaUm  di^i  Willielmi  Holmes  contigue  adjacent,  adtunc 

**  et  ibidem  ft  ionice^  zigiuHUrie^  et  malitiosi  tctalitcr  cOmburende  et  igne 

••  confumet.do  contra  paccmJ* 

Upon  his  being  arraigned  at  Newgate,  he  was  found  guilty ; 
but  before  judgment  this  indiftment  was  removed  by  certiorari  into 
this  court.  It  was  argued  at  tlie  bar  by  Grimston,  that  it  was 
not  felony ;  and  now  this  Term  at  the  bench. 

And,  by  Richaiidson,  Chief  Jujiiccy  Jonfs,  and  Berkley^  it  a-'"^-  «S^- 
was  held,  that  it  was  not  felony  to  bunl  a  houfe  whereof  he  is  in  5*^"^*  ^^'^^^ 
pofll'iiion  by  virtue  of  a  leafe  for  yeafs ;  for  they  faid,  that  burning  Bro.  Cor.  215, 
of  houfcs  is  not  felony,  unlefs  that  they  arc  ades  aliena  :  and  there-  t.  Jones,  351- 
foreBRiTTON  (/7),   fiRACTON  (/»),    and  The  Book  Assize  [c)  9P  c.  36.126. 
mention,  that  it  is  felony  to  burn  tlic  houfe  of  another  ;  and  ^*Jr^  *°' 
10.  Edw.  4.    pL  14.      3.  Hen^  7.  pL  10.       lO.  Hen.  7.  pi  i.  and  Fofter,^t^6"* 
Poulter^s  Cafe  (d)^  which  fay,  that  burning  of  houfes  generally  is  i,  Hiwk.  P.C. 
felony,  are  to  be  intended  ch  ^dibus  aiienis^  et  nonpropriis  :  and  al-  166. 
though  the  indiftmentbc  •'  ea  intenti^tie.ad comburcndum  felonice^  vo-  J-*^  *•"  Crown 
*•  luntariCy  et  malitiosiy'*  the  houfes  of  divers  others  "  contigue  ad^  /r*i*^!lo  . 
^^  jace7itesy'^  yet  intent  only  without  fa£t  is   not  felony.     Alfo    ^  '  ^^**  ^* 
Berkley  and  Jones,  Jujiicesy  held,  that  it  cannot  be  faid  to  be 
«//  et  armisy  when  it  is  in  his  own  poAeffion. 

Jones,  fujlice^  alfo  faid,  that  he  could  not  be  well  indifted  of  in«c/»«.  the 
felony,  bccaufc  none  of  their  names  are  mentioned  who  were  the  p^"'*?7f*'*j^^^l 
owners  of  the  houfes  adjoining.     But  to  that  objeftion  Berkley  i^h^^nt  %T?l  ' 
and  Richardson  agreed  not.  bcftared.  c.fc» 

in  CrOwn  Law,  ad  edit.    209. 

But  /argued,  tliat  the  burninc  in  the  indiftment  mentioned  is  The  wilfully' 
felony,  becaufe  it  is  capitale  crimen^  fcUco  attimo  pcrpetratum^  which  feiting  ructo  a 
i^  the  definition  of  felony  in  Co.  Lit.  391.  a.     Alfo  by  the  ru>j  m  |"«"'i  ©^n 
BkACTC'K,  146.   **  quod  tncendium  mquitcrj  et  ob  i/:imic!flaSy  pi  Hum  is^'a  hiKh^mifcc- 
**  capitali  poena  puniatur ',  fi  verhjit  mceyidium  fortulto  vel  per  negligcn-  meanour,  a«)d 
**  tiam^  et  non  mala  confcientia^  non  fie  punletur ;  fed  vcrfus  cum  crhnim  punifhable  ly 
**  naliter  agatur.*'     And  it  cannot  be  faid  to  be  by  negligence  in  ^'•*^'  '"ip^'^^^n- 
another's  houfe;  wherefore  it  is  to  he  intended  in  his  own  houfe.  a"^''^Vl',^^',''^^^^ 
Alfo  this  burning  is  found  to  be  malitidse  ;  fo  it  is  mala  confientid  fu  rents  forged 
£t  nequiter  faejum.     Alfo  this  burning  of  his  houfe  in  a  ftreet  of  the  behaviour. 
city  adjoining  to  the  houfes  of  others,  is  to  the  endangering  of  the  ,  ^3,^  p  q 
city,and  therefore  ought  to  be  conrtrued  to  be  ftlony ;  but  fo  per-  56^. 
adventure   is  not  the  burning  of  his  houfe  in  the  fields.     And  i.Hawk.  P.C. 
whereas  it  was  faid,  that  the  intention  cannot  make  a  felony,  it  was  '^^• 
aufwercd,  tliat  the  intention  here  is  coupled  with  an  aft  of  burn-  YoA^^^ih^^* 
inj,   and  with  the  intendment  of  an  a£t   which  is  felony;   as    °     * 
^.^Hcn.  7.  />/..i8.     7.  Hen.  7,  pi.  42.       13.  Edw.  4.  pi.  9.     where 
a  man  delivers  goods  to  one,  and  afterwards  he  that  delivered  them 
privately  fteals  them*  to  the  intent  to  charge  him,  it  is  felony. 
And  whereas  it  was  objcfted,  that  being   his  own  poffeflion,   u 
cannot  be  i^xd  vi  et  armis  \    I  anfwercd,   that  vi  ct  armis  is  well 
enough,  where  there  is  a  malfeafance,  as  it  is  in  an  action  upon 

(«)  p.  16.        (^)  p.  146.       (f)  17  Afllfe,  pi.  44,       W  1 1.  Co.  19. 
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HoLMu'sCAte.  tlic  cafe,  9.  Co.  50.  b.  Alfo  every  indiftment  is  vi  ct  mtnU  et 
Ante»325.  contra pacem^  where  an  aft  is  done  againft  the  commonwealth  :  fo 
Poph.  ao6.  it  is  where  a  fervant  runs  away  with  goods  committed  to  his  truft 
s.Hawk.P.C.  above  forty  (hillings,  although  properly  it  cannot  be  faid  to  be  w 
I43»  344-  gt  armisj  becaufe  they  were  in  his  cuftody.  And  in  this  cafe  the  ill 
confequencc  which  might  have  fallen  out  by  this  aft  makes  the 
offence  the  greater  J  and  The  YEAR-BooKsin  to.  Edw.^  pL  14- 

3.  Hen.  7.  pi.  10.     1 1.  Hen.  7.  pL  \.  and  Stanfordy  36.     1 1.  C;*.  29. 

4.  Co.  20.  a.  put  the  cafe  of  burning  of  houfcs  generally,  and  not  of 
the  burning  of  other  men's  houfes  :  and  it  is  an  equal  mifchief  in 
a  commonwealth  to  burn  his  own  in  a  city  or  vill  as  to  bom  the 
houfes  of  others,  for  the  danger  which  may  cnfue. 

4*Bl.Coin.  421.      But  THE  OTHER  THREE  JUSTICES  refolved  ut  fupra^  tliat  it  was 

not  felony  j  wherefore  he  was  difcharged  thereof. 
Onafpccialver-  But  becaufe  it  was  an  exorbitant  offence,  and  found,  they  or- 
6iaiTaJ'»m,  if  dered,  that  he  fhould  be  fined  500I.  to  the  king,  and  imprifoncd 
/Iwry^M  during  the  king's  pleafurc,  and  Ihould  Hand  upon  the  pillory,  with 
pany  may  be  *  paper  upon  his  head  fignifying  the  offence,  at  fVeJiminJhr  and  at 
fined  for  the  Cheapfide^  upon  the  maiket-day,  and  in  the  place  where  he  com- 
trtfpafs,  mitted  the  offence,  and  fhould  be  bound  with  good  fureties  to  bis 

Sid  vxd€  Cro.   good  behaviour  during  life. 

Jac.  49;. 

Kclj,  19.  sndt.  Hjle  P.  C.  lyt.  vhcre  Lord  Hale  donhts  the  p-opricty  of  this  point  of  the  crfe,  becaofe 
h«ing  tried  for /r/ony,  the  prifoner  hath  not  thofe  advantages  for  hit  defence  as  if  he  w«re  indtded  ocly 
Ibr   trcf^ars.        And  fci:  a.  Hawk.  P.O.  625.     t.  Stra.  x  1 37.  and  Cafes  in  Crown  Law,  2d  edit.  15. 

Cask  4*  Robodham  againft  Venleck. 

Innander.whtn  A  CTION  FOR  WORDS.  Whereas  the  plaintiff  exhibited  in 
ti.cin..'duaory  -**  the  king's  beiich  articles  of  the  good  behaviour  againft  the  dc- 
'^*"f  '*  ^"*'  fendant,  and  made  oath  before  Justice  Whitlocjc,  one  of  the 
anf-LTr'miy  Tufticcs  of  the  faid  court,  of  the  truth  of  them,  that  the  defendant 
#r;»/ain  the  fpake  thcfc  words  of  tlic  plaintiff  I  *•  He  (;>«i/fW«?  the  plaintiff) 
doubtful  words.  •*  made  a  falle  oath  {innuendo  the  oath  aforefaid)  before  the  Judge, 
Anie,  19*.  ««  infiuntdo  the  faid  Jullice)  j  and  1  have  that  in  my  houfc  tliat  can 
"  prove  it  :** 

After  not  guilty>  and  found  for  the  plaintiff,  it  was  moved  by 
Ball,  that  for  thefe  words  an  a£tion  lies  not ;  becaufe  he  doth  not 
fhew  there  wasanv  fpecch  of  the  plaintiff  ^^01  r,  nor  o/that  oath: 
alfo  he  doth  not  uiew  it  to  be  a  falfe  oath  taken  in  any  court. 

But  [abfente  Richardson)   Jokes,  Berkley,  and  MYiWF 

Ante,  177.        held,  that  the  action  well  lies  ;  for  when  it  is  alledged  to  be  fpokcn 

j.Roii.Ab  *i^*  falfely  of  the  plaintiffs  that  is  fufficicnt,  without  (hewing  there  was 

Ld.  Ray.  a6o.    ^^y  fpeech  of\\\m*    And  when  it  was  Ihewcd  that  articles  for  the 

I   Term  Rep.    S^^^  behaviour  were  exhibited  in  the  king's  bench,  and  he  fworn 

*  '    to  the  truth  of  them  before  Justice  Whitlock,  and  hcafHrmcd 

that  this  oath  \^  falfe,  this  is  a  fcandalous  fpeech,  and  charges  him 

with  petjury  :  for  it  is  an  oath  taken  in  a  court  of  record  :  and  it 

is  not  like  to  the  cafe  alledged,  tliat  **  thou  wert  forfworn  in 

U\  Skinner  v.  **  ^Vhltechurch  cGuft  (a)  ;"  for  this  Court  hath  no  cognizance  that 

Trobe,*Cro.Ja'c  Whitechurch  is  a  court  of  record.     And  here,  when  the  defendant 

190.         *       hath  pleaded  not  guilty,  and  is  found  guilty,   that  afcertains  the 

Court  he  fpakc  thofe  words  of  the  plaintiff,  and  conccrningtliat  oath. 

Wherefore  it  was  adjudged  for  the  plaintiff. 

Merrick 
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Merrick  againji  The  Hundred  of  Rapefgate,  in  the  County      cas»  |. 
of  Gloucefter. 

Eafter  Term^  lO.  Car,  I.     Roll  23^. 

ERROR  of  a  judgment  in  the  common  pleas,  For  that  the  plain*-  Tl>cM/iV#re- 
tifFhad  brought  his  artion  agahift  the  hundred  tipon  ihe.fta-  ?^^;„,t,7f'«^^ 

XMlt  oi  fVinton^  13.  Edw,  2.  ft.  2.   C.  I.    of  rtUE  AND  CRY,  and  the  ^„p  cKTisnot 

ftatute  of  27.  Eiiz.  c.  18. :  and  counts,  that  he  was  robbed  in  S.  m  a  confined  to /A* 
certain  place  called  the  Highway,  leading  from  L,  unto  Gloucefter^  hundnJor  ib$ 
offuch  a  fum  by  perfons  unknown  ;  and  that  he  made  hue  and  [J^^robbcT  was 
CB.  Y  at  Cotes  for Jy  m  the  faid  county,'  near  to  the  faid  place  where  he  commitkeZ 
was  robbed,  -^^nd  gave  notice  of  the  faid  robbery  to  the  inhabitants  Anie»  41. 
x>{  Ckttesford  aforefaid  :  and  that  he  was  fworn  accordingly  before  suow.  944 
fuch  a  juftice  of  the  peace  that  he  was  robbed  of  fuch  a  fum,  and 
^id  not  know  any  of  the  parties. 

Upon  not  guilty  pleaded,  and  found  for  the  plaitiliff  In  thd 
common  pleas,  and  judgment  there,  error  was  brought  and  af- 
iigned  by 

Sir  John  Banks,  Attorney  General^  Becaufe  he  doth  not  alledge 
that  Coteijord  was  a  vill  within  the  hundred,  fo  as  notice  was  given 
to  the  inhabitants  within  the  hundred  where  the  robbcty  was  com- 
mitted :  for  to  give  it  to  any  of  the  vills  of  another  hundred,  is  not 
within  the  intention  of  the  ftatute;  for  thev  will  not  regard  it,  be- 
caufe they  fhall  not  be  charged  with  the  lo(s. 

But  ALL  THE  Justices  held,  that  it  is  not  matcfial  it  fhould 
be  given  to  thofe  of  the  hundred,  but  to  the  inhabitants  of  the  vill 
near  adjoining  to  the  place  where  the  robbery  was  committed  ;  fot 
the  words  of  the  ftatute  do  not  mention,  that  notice  Ihall  be  given 
to  the  inhabitants  of  the  hundred. 

Henden,  Serjeant,  faid,  it  hath  t^en  adjudged,  that  HUE  ANd 
CRY  made,  and  notice  given  to  the  inliabitants  of  the  villages  near 
adjoining  to  the  place  where  the  robbery  was  done*  although  it  be 
out  of  the  hundred  and  county,  was  good  enough. 

But  ALL  THE  Justices  doubted  thereof,  if  out  of  the  county:  Anrt,4t, 
but  although  it  were  in  a  place  in  another  hundred  it  were  well 
enough  ;  lor  by  intendment  the  party  robbed  cannot  know  the  di- 
vifiou  of  the  hundreds ;  but  he  ought  at  his  peril  to  make  it  in  a 
village  near  adjoinii.g  10  tlic  place  whetehe  was  robbed.  Where- 
upon the  judgment  was  affirmed. 

Crawley,  Juftice^  faid,  that  in  the  common  pleas,  in  anaflion 
a^ainft  the  hundred  oi  Dacccrn{a)yVi^Q\\  a  fpccial  verdift^  it  was 
adjudged,  that  hue  akd  cry  made  in  the  next  vill  adjoining,  al-> 
though  it  were  in  another  county,  was  adjudged  good. 

(«)  Tuucr  tr.  Dacorum,  ame^  41*  SeeS.  Ceo«i.  c.  i6«  Dough  4654 

Stevens  cigalnll  Faucon.  CAit  6. 

Hilary  TenHj  9.  Car,  I.    Roll  105I. 

ERROR  of  a  judgment  in  the  Common  pleas  in  ^ua^e  imp€dit..lt\riariimptdii, 
Faucon  had  brought  a  (fuarc  Impedlt  againft  George  late  jirch*  *f  '*»«  plainnff 
hijhop  of  Canterbury  and  the  faid  Stevens  for  the  church  of  Newtngton^  entiiiehimfelfto 
inthccounty  of  S«rry^  where  the  plaintifFcntitlcd  l»nifclf  bygrant  of  ln«?VrV^i?- 

itdge  that  the  former  incumbent  wa^  pref*^ii»cd,  admitted,  inftituccd,  and  inducled^  and  the  defendant  do 
ttoitravtrrc  the  W^/Mj  A  isr  LI  ADS  K  (hill  be  awarded.  CcWp.  510*  Dcugl.'3o6.  747, 
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Strtiki.  the  next  avoidance ;  and  that  one  To&las  Crlfp  was  prcfented,  ad- 
«r«^  mittcd,  inftitutcd,  and  induded  thereto,  and  that  the  faid  chnrdi 
'  ^  "  became  void,  by  tlie  acceptance  of  a  fecond  benefice  above  value. 
The  archbiihop  pleaded  a  plea  thereunto  ;  whereupon  it  was  de- 
murred, Stevens  pleaded  a  plea,  and  traverfeth,  that  -the  laid  Tot'ms 
Crifp  was  admitted  and  inftituted  therein ;  and  upon  tliis  they 
were  at  iflue,  and  a  writ  awarded  to  the  archbifhop  for  tliat  trial : 
but  afterwards,  upon  confidcration  of  the  faid  plea  of  5/«;/«f ,  it  waj 
adjudged  an  ill  plea,  and  repleader  v»as  awarded ;  bccaufe  tlie  indue* 
tion,  being  alledged,  ought  alfo  to  have  been  traverfed. 

In  quan'mptdit^  The  defendant  tliercfore  amended  his  plea,  and  traverfed  the  ad* 
Ktite  ordinary  iniffion,  inflitution,  andmdu£lion}  and  iilue  was  joined  there- 
die  iftcrverdia,  upon,  and  tried  for  the  plaintiff.  And  after  divers  continuance^ 
d^**i!irba?k*?he  ^"^  ^*y^  ./«>^wcff,  the  plaintiff  Ihewcd,  tliat  the  archbiihop  was 
proceeding  ihaU  ^^^^  fince  the  laft  continuance,  and  prayed  that  there  might  be  no 
Oayas  againft  further  proceedings  as  againlt  him,  and  to  have  judgment  againQ 
f<«.  the  defendant  Stevens  upon  the  vtrdift;  which  was  granted  him. 

And  now  error  brought. 

A «/►/«« Ar (hall'  The  First  Error  affigned  was,  That  the  r,epleading  was  not? 
fee  awarded  vrell  awarded;  for  the  iffue'  which  was  joined  before  the  writ 
where  the  mif-  awarded  to  the  archbifhop  was  well  enough,  and  needed  not  any 
the*raodcVf*"  repleader. — But  all  the  Court  here  held,  that  the  repleader  wai 
trial.  well  awarded  :  for  the  induftion  being  alledged  as  well  as  the  in-j 

Plow.  529.       ilitution,  there  ought  to  be  a  traverfe  to  it  j  which  alters  the  courfc 
Cowp.  510.       of  the  trial,  As  22.  Hen.  6.  27.  and  a.  Hen.  4.  17.  are  ;  fo  as  it  (halJ 
be  tried  pe/  pais. 

tffuantmffeJitf     The  Secokd  Error  affigned  was,  That  where  the  allegatioiv 

onafurmiretiiat  was  that  the  archbifhop  was  dead,  and  the  judgment  ieieo  co^ijidera-^ 

Che  bi(hop  died  i^f^  fuit  that  he  fliould  recover  only  againll  the  faid  Stevens^  ^c.  i^ 

nu^c^juTs^'  ^^^  not  good,  bccaufe  it  is  not  entered,  Et  quia  ;•  A-^Z/V  Stevens,'* 

mentmaybecn-  hoc  non  d'teticU^  ideo  conjideratum  eft,  l^c, ;  for  until  the  other  party 

fcredagainrtthe  confefs  or  deny  it,  upon  a  furmife  only  of  the  part  of  the  plains 

other  defendant  (jff^  without  the  defendant's  joining,  the  Court  ought  not  to  give 

Ant"  4  5        judgment:  wherefore  for  this  caufe  it  is  erroneous. — ^But  all 

*'  ^  '        THE  Court  held,   that  it  was  well  cnou^  ;  for  the  archbifhop 

being  furmifcd  to  be  dead,  and  the  other  cfefendant,  by  trial  of  the 

ifTue  againft  him,  being  out  of  court,  cither  to  count,  plead,  or 

confefs  it,  the  Court  fhall  adjudge  thereupon  according  to  the  fur* 

mife  of  the  plaintiff,  and  (hail  proceed  to  judgment  againft  the  d^* 

fendant  only.     Wherefore  the  judgment  was  affirmed* 

CA1I7,  Anonymous.    . 

Ap  Indiamcnt  1 NDICTMENT  againft  J.  S.  and  twcnty-feven  others,  of  CJ/- 
that  ^.  and  17  -■•  wick^  for  that  they  engrufFcd  magmm  quantitatem  ftraminis  e^ 
oihcricnfro«W»/ip,i;^A|^^C*witf/Vit,  with  an  intent  to  fell  it  and  make  it  the  dearer. 

without  (aying  ■/  -^  -^ 

^iiiiihti4$nm/u  It  was  moved  by  Robert  Hide,  that  this  indiftment  was  notfuf- 
•*^'  £cient,  Becaufe  he  doth  not  fay  that  quitibet  eorum  ingroffcd ;  for 

a.  Uv.  aoS«      a.  Burr.  831.    3.  Coau  I>i(.  64^    a.  Hawk,  ?•  C.  3J6.  34a. 

twenty- 
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twcnty-cight  may  not  ingrofs  together- — Sed  mn  alUcatur :  for  h  ^v^yuonu 
may  be  that  twcnty-eight  may  ingrofe  and  fell  togetlier ;  though  it 
be  not  probable* 

The  Second  £xce?tiok  was,  Bccaufc  it  is  faid,  that  they  Aumdlibricot. 
engroffcd  ipijanuury,  9.  Car.  i.  and  20.  May,  10.  Car.  i.  at  Chef-^  Z^Z^^^^^^ 
to/fi,  **  magnam  quantitatcmjiramlnh  etfetm  ;"  which  is  altogether  tatmftjLim%^ 
iincertain,  not  mentioning  how  many  loads  of  hay  and  how  many  ttjwni,  \%  bad  \ 
of  ftraw  they  engroifed*— And  for  that  caufc  tlic  indiftment  was  for  unccruint/, 
quaflied.  4.  Co.  41. 

5.  C<K  »ii.     !•  RoU.  Rep.  1ST-     Micwr.  389.      Stra.  497.  S49.  900.  1246.     1.  Stlk.  34*.  37»-  ^tZ- 
3. Com.  Dig.  505.     !•  Hawk,  c.  25.  f.74.  Cowp.  682. 

Stile  agahifi  Finch.  Cah  «« 

A  CTION  FOR  WORDS  ;   and  declares,  they  were  fpokcn  The  fhinj«  of 
^  2.  Car.  I.     The  defendant  pleaded  not  guilty^   and  it  was  J''"'!*!!?:!™? 

ri'/iu-  *  oy*  be  pleaded,  aiid 

found  a^inft  him.  ^  cannot  be  tak«i 

Adam  nwued  in  arreft  of  judgment,  that  the  aftion  is  brought  a<*vantage  of  oa 
for  words  fpokcn  fix  ^ears  before  the  aftion  comiftenced  ;  fo  that  JJJ^J.^"'       . 
by  the  ftatutc  of  limitations  he  was  barred  of  this  aftion  ;  and  js^'^q^'  '  ^ 
therefore  the  Court  ought  not  to  give  judgment  upon  this  verdict  Poit.  404, 
for  the  plaintiff.  i.R6n,Ab.47, 

Jokes  and  Berkley  held,  that  the  plaintiff  ought  to  havejudg-  i.  i^v.  no. 
*mcnt»  bccaufc  the  defendant  hath  not  pleaded  the  ftatute :  for  there  ^j^^^"^- *^^ 
may  be  divers  caufcs,  that  he  could  not  bring  the  aft  ion  before  this  stranwjVfi. 
oimc,  viz.  ths^ic  was  in  prifon,  or  within  age,  or  beyond  feas,  or  i.  Com.  Dig. 
that  he  had  fued  the  defendant  to  outlawry,  and  the  defendant  had  isi\ 
reverfcd  the  outlawry,  and  this  aftion  brought  within  a  year  after  **^.**^'  '54r 
the  reverfing  of  the  outlawry  (as  in  truth  the  cafe  was)  ;  for  then  Douti'Vt*' 
the  aftion  is  well  brought.    *  '   *  ' 

But  Adam  moved,  that  he  Ihould  have  then  (hewn  it  in  his  •He* 
i^larationw— -But  it  was  adjudged  for  the  plaintiff. 

Stonchoufe  againfl  Corbett-  Cxat  9^ 

t RROR  of  a  judgment  in  wade  in  the  common  picas.     The  In  waftc,  Urf. 
^  error  aligned  was,  That  divers  waftes  being  alledged,  to  feme  ^"««  fc«  joined 
ofthem  the  defendant  pleaded  ^^nuiwati  fa\t\'  to  others,  he  pleaded  "P*^"  ^*'^"' 
^'juftifiabU  wafte-:'  to  a  thinl,  he  pleaded  a  plea  in  excufi  of  die  ^^C^e?u 
>rafte.     Upon  thcfe  pleas  iifues  were  joined,  and  a  vemr£  facias  in^thnicr^ttt^'^ 
awarded,  reciting  the  iifues,  and  commanding  a  jury  to  be  returned  command  an 
to  enquire  if  the  defendant  djd  commit  the  walle,  as  the  plaintiff  *^"*i^''^y»"««h^ 
Lath  declared.  !!  TIJ'^^TI': 

•<  ledges,"  thit 
And  for  this  caufc  Rolle  afligned  it  for  error,  Becaufe  they  »''^P^'«  i^^^t  iJ>e 
ought  to  have  enquired  of  the  feveral  iffues  as  they  be  joined.  enqtJirr  fh^Ji  h 

i>      t  /-      ,         ,•  .  J         J  of  the  feveral  if- 

But  bccaufc  that  divers  venire  facias  were  in  this  manner  ;  and  Tues.  ♦ 
the  enquiry,  "  if  waftc  be  made  as  the  plaintiff  hath  declared,"  im- ***''*•  4'5o. 
plies,  that  they  (hall enquire  accordii^g  to  the  feveral  iffues  ;  *'if  the  2.Ron.Ab,Si6, 
•*  waftewcrc  in  fuch  manner  as  the  plaintiff  hath  declared,"  other-  i.Cromp.pric: 
wife  the  verdift  Ihould  be  againft  him,  the  Court  held  it  to  be  3»i« 
good  enough,  and  no  error*    Wherefore  rule  was  given  to  affirm 
thcjudgmeut. 

Houeli 
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CAii  lo.  Houell  againft  Barnes. 

AderifctohU  T  J  PON  a  fuit  in  chancery,  a  cafe  was  agreed  hy  the  counfel  6f 
^ifc  for  life,  ind  \J  both  parties  and  referred  to  JoNEs,  Berkley,  and  Myself, 
the*la*I!dst^^^^  J^fl'^^"^  ^^  confidcr  and  certify  our  opinions, 
fold  by  his  exe-  The  cafe  was.  One  Francis  Barnes^  feifcd  of  land  in  fee,  dcvifeth 
'^IT'  ^aJ-  '^  ^®  ^'^  ^^^^  ^^^  ^^^  ^'^'  *^^  afterwards  orders  the  fame  to  be  fold 
nwwopJedw^ith  ^^  ^^^  ^xccutors  hereunder  named,  and  the  monies  thereof  com- 
•ny  Mi«r#/i,  and  i"g  ^^  he  divided  amongft  his  nephews ;  and  of  the  faid  will  made 
furvivw  on  the  fVilllam  Clerk  and  Robert  Chefy  his  executors*  fVdUam  Qak  dies  ; 
A^ath  of  OM  of  the  wife  is  yet  alive, 
them,    boc  he         ^  '    .  , 

cannot  fell  till        Two  queUions  wcre  made : 

I«airfttfe'*      ^IRST,  Whether  the  faid  mUlam  Qcrk  and  Robert  Cbeflj  had 

2.  Jones,  351!    ^»  tntercjl  by  this  dcvife,  or  but  an  authority  f 

Keiw.  44.  Secondly,  Whether  the  furviving  executor  hath  any  autliorirv 

::f  «r  to  fell  ? 

2.  Bum.  1*5.        We  all  resolved,  that  they  have  not  any  intcreft  by  this  dc- 

Codb.  46.  yjf^^  jjm  Qj^iy  ^j^  authority,  and  that  the  furviving  executor,  not- 

Hard?4io/^^  withftanding  the  dcatli  of  his  companion,  may  fell;  and  fo  we 

Jones',  351,  certified  our  opinions.    But  whether  he  might  fell  thie  revcrlion 

t.  And.  145,  immediately,  or  ought  to  {lay  until  the  deadi  of  the  wife,  was  a 

2.  And.  59.  doubt.     V.de  30.  Hen.  8.   Br.   "  Devife^^  31.     9.  Edw.  3.  pL  i5. 

S73':  ^^-  ^'^-  '"'  ^^3- 136.  181.    8.  Ajf.  26. 

Cro.  Ertz.S0.26.  2.  Peere  Will.  308.  Pow.  on  Dev.  292.  306.  Note  (i)  to  Hai;g.  Co.  Lit.  1x3.  !• 
1.  Com.   Di^.    759.    Cowper,  4<>4. 

^^^^  "•  Peard  agahiJI  Jones. 

li  IS  aaion;!bie  A  CTION  FOR  WORDS.  Whereas  the  plaintifF  was  of  the 
Imc/rhlr«^r  -A^^f//*;-  Temple  for  divers  years,  and  called  to  Jhe  Bah,  and 

•*  liViMJNci  S^^'^  counfel  to  divers  the  king's  fubjc£ls,  and  prafliied  the  law, 
^  ani^iii  ^ct  and  had  married  tlie daughter  of  7-  ^'-  \  that  the  defendant,  having 
«*  littU  by  tht  communication  with  the  faid  J.  S\  concerning  the  plaintifF,  and  the 
«* /««;.•»  marriage  of  his  daughter,    faid  of  the  plaintiff,  *•  He  is  a  duncl, 

Po«-  5»  5-  u  and  will  get  little  by  the  law:'     To  which  words  the  faid  J.  S.  an- 

i.Koll.  Ab,  54,  fwering,  that  **  Others  have  a  better  opinion  cfh^m^'*  he  replied,  *'  He 
Oodb  *'  ^^^  never  but  accounted  a  dunce  in  the  Middle -Temp  e**^ 

Co.  Ent.  2».  The  defendant  pleaded  not  guilty  ;  and  it  was  found  againft  him, 

Crt».7ac.*267    ^^^d^n^^g^s  to  one  hundred  marks. 

I.  Com.Di^.  BiNC,  Serjeant  J  moved  in  arreft  pf  judgment,  that  thefe  wordi 
"^M  «!  are  not  aSionable:  for  an  a£tion  lies  not  for  calling  onp  **  a  uuncej'* 

1.  Lev'  IJ7.  '^^^  Dunce  was  a  great  learned  man,  and  he  was  thereby  compared 
t* Vent.  98.'  to  him,  and  then  no  difcredit :  and  "  dunce"  is  commonly  fpoken 
Ray.  196.  of  one  wliois  dull  and  heavy  of  wit,  and  though  not  fo  ready  and 

I.  Sid.  327.  nimble  as  others,  yet  he  may  be  of  a  folid  judgment ;  therefore 
ItnTi^  J^'  tliey  fcem  not  words  of  difcredit :  and  to  fay,  **  he  will  not  get 
4.Bac.  Ab.491.  **  ^^ch  by  the  law,"  that  may  be,  becaufe  he  will  not  give  himfelf 
503,  *  to  praftife. 

Bat  ALL  THE  CovKT  fer la fim  delivered  their  opinions,  that  the 

^  adion  well  lies,  for  the  words  arc  to  be  intended  according  to  the 

common  fpeech  ;  and  dunce^  in  common  intendment'  and  fpeech, 

is  talc^n  for  one  of  dull  capacity  and  apprehenfion,  and  not  fit  for 

a  lawyer.     Words  fliall  be  taken  in  fuch  fenfe  as  they  are  fpoken ; 

and 
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and  they  are  aHcdged  to  be  fpoken  maliciDufly,  artd  to  the  intent       Piarp 
to  flandcr  him  in  his  profeflion ;  and  fo,  upon  not  guilty  pleaded,       fj^",^ 
it  is  found,  that  he  fpake  them  malicioufly.   And  tor  the  lArords,       J  *»  • 
that  **  he  will  not  get  muc^  hj  the  Aiw,"  it  is  not  to  be  intended  that 
he  hath  no  will  to  praftife,  and  to  gain  by  his  profeflion  ;  bVit  he 
will  not  pin,  vi%,  he  will  not  deferve  to  gain,  &c.     Wherefore 
it  was  adjudged  for  the  piaintifF. 

Morgan's  Cafe.  Cah  is« 

\ /TORGAN  and  two  others  were  indifled  for  countcrfeitinfi;  Jodsma»t  for 
^^  twcnty-fliilling  pieces  of  the  king's  coin,  and  Morgan  for  ot-  ^.^duhiurir" 
fcring  thofc  pieces  to  the  king's  fubjefts,   knowing  them  to  be  xl^drl^^ 
counterfeit.      And   being  thereupon  arraigned,  he  pleaded   not  A^n^^i/,  but  not 
guilty ;  and  evidence  being  pregnant  againft  il/(?r^fl«,  he  was  found  i^^amrtd. 
guilty,  and  the  otliers  were  acquitted  :  and  judgment  given,  that  ^^^^^^^  P.C. 
he  fhould  be  drawn  and  hanged ;  but  not  to  be  quartered,  according  '^  ^j,*: 
to  the  opinion  of  Staunfordb.  Sun,"  looiSr 

a.  Lev.  9^.     I.  Hale,  1S7.  si9.352«     %.  Hawk,  P.  C.  630. 

Beale  againjl  Beaie.  ^ah  ij. 

T\EBTTiponan  obli^tion  conditioned  for  the  performance  of  On  a  fuimiiflkjii 
*^  the  arbitrament  of  J.  S.  fo  as  the  fame  be  delivered  upon  the  ft> »» Jhe  award 
i^\io( February  following  at  the  fhop  o(  John  Rolf,  fcrivcner,  in  ^^ <Jclitcrcd on 
Cornhilly  l^e.  Ihc  defendant  pleaded  "  miltiel arbitrtmtntr  The  lhojrof-^!V^. 
plaintiff  (hews  an  arbitrament  27th  February,  and  \^hat ;  and  that  livcrv  on  the  * 
he  delivered  it  at  the  (hop  oijohn  Rolf  fcrivener,  in  CcrnhUl\  and  i7t»»  isgood. 
fliews  the  breach.     And  upon  this  the  defendant  demurred.  '    Hob.  49. 

One  caufc  afligned  by  Grimston  was.  For  tliat  the  arbitra- 4.  i-e^n«49- 
mcnt  is  faid  to  be  delivered  the  27th  of  February,  and  not  the  28th  **  ^^*^'  *'»• 
oi  February  ;  nor  is  it  averred  to  be  delivered  at  the  aforefa'zei  fhop,  *',  Leviili^ 
nor  to  tlie  aforefaid  John  Rolf:  and  it  may  be  he  hath  removed  his  Salk.  75. 
ihop,  and  then  it  is  not  intended  itflioufd  be  delivered  at  the  new  Kyd,  ii6. 
ftiop ;  or  there  may  be  another  John  Rclf—Scd  non  allocontur  \  for 
it  (hall  not  be  intended  another  perfon  nor  another  Ihop,  unlcfs 
the  contrary  had  been  fhewn. 

Secondly,  Becaufe  the  arbitrament  was  uncertain,  viz.  to  pay  An  award  to 
the  charges  in  fuch  a  fuit.— 5f^/ ffc«  allccatur\  for  they  are  certain  p'^y  tht  ebatgtt 
enough,  when  the  attornev  hath  made  a  bill  of  charges.     Where-  ^^  ^^  aucrmy't 
fore  it  was  adjudged  for  tlie  plaintiff.  **'"  \yv>^. 

t.RoU.Ab.a5i.     3.  Lev.  iS.     i.  Sid.  it.  35S.      Carth.  156.      5«^  W^#  3.  Lev.  414.      Kyd]  135) 

Langden  agaujft  Stokes.  Cas*  14. 

A  SSUMPSIT.  Whereas  the  defendant  on  the  2d  /fpri/.^.Car.  i.  A  promTemsy 

(for  fuch  a  valuable  confidcration)  affunied  togofuch  avoyagc  bedifcha.ged  by 

^n  fuch  a  Ihip  before  the  Jurufi  following,  and  allcdgcs  a  breach  ^""^  »<»  *»''"»'«  »e 

««thcnon-perfonnance:  riUsl^T*., 

The  defendant  pleaded,  that  before  any  bil^di  the  plaintiff,  on"  ■'^  !^  ""^^^  ^^ 
<hc  fourth  of  April  at  fuch  a  place,  cxoneravit  cum  of  the  faid  pro-  ^^'iJ^dtf-*^ 
mifc.    Hereupon  the  plaintiff  demurred.  chatted. 

RoLLE,  for  the  plaintiff,  now  alledged,  that  this  pleading  a  dif-  «-Sid.tr>^.T77. 
charge  without  Ihcwing  how,  was  not  good  ;  and  he  cited  divers  \\  ^^"^'  *^^* 
«.  Um.  Bt4«    3.  Lev.  137.    Cro.  Jac.  4S3.  6xo.      2.  Mod.  44.     R;i/.  43.     Yelv.  «t.     i«  Jooes,  i79« 

books^ 
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LAveitiK     books,  2Z*Edw*  4»  pL  40.  tliat  indemium  canfervtt^  or  exonerallt^  U 
^ninfi        no  ptol. 

MAYNARD,y#r  ibi .iffendant^  argaed  to  the  contrary,  that  foraf- 
^•|'**-^^9-  much  as  this  was  an  action  grounded  on  a  promife  by  w^r^i,  it 
flu  Term  R«p.    ^^^^  ^  difcharged  by  w^rds^  before  the  br^ch  thereof ;  and  tlicre- 

fore  idfweKovit  generally  is  a  good  plea :  and  he  cited  for  this  thb 

Year-Book  3*  Hctu  6.  pL  36. 

All  the  Court  was  of  this  opinion  {abfente  Berkley).— 

Richardson,  ChUfJuftlcc^  faid,  that  he  knew  it  had  been  fo  rc- 

folved  divers  times  ;  and  the  rule  was  remembered,  *^  Eodem  mod9 

*     "  quo  oritur^  eodem  tnodo  diffhivltur,^*     Wherefore  it  was  adjudged 

for  the  defendant,  ^uod  quercns  nihil  capiat  per  billamm 

^^•*  'S'  King  againft  Coke. 

Rafter  Term,  to.  Car.  i.  Roll 
^^"/i^'if^  'TRESPASS,  ^^lare  claufum /regit  pedibus  ambulando  et  qveriit 
^ei^^^l^f^^  d^pffi'  ^c.  The  defendant  juftifics,  Becaufe  the  place  whkre> 
Ing  •  leafe  for  at  the  time  WHEK,  fuitfoluM  et  liberum  tenementum  of  John  MarquU 
years,  the  date  of  Winchejier^  and  lo  juflifies  by  his  command.  The  plain  tiff  rc- 
tl^^**"*te  P^^^^J  ^^^^  ^^5^  **"^  ^*  parcel  of  the  mznot  of  Jbhotts-Ams  \  and 
ftefeodam^  title,  ^^^^  tVilliam  Marquis  of  Winchefier  was  feifed  in  fee  of  the  faid  ma- 
•ieediiotir«v«r/<  nor,  and  levied  a  ^/i^  thereof  to  the  ufe  of  himfelf  and  Lucy  his 
that  the  place  Wife  for  their  lives,  the  remainder  to  Lord  Edward  Pawlet  for  an 
^^u  f*h  ^^^^^^  years,  if  he  lived  fo  long.  fVilUam  Lord  Marquis  died, 
d^wLat.  ^"^  ^^^y  ^^*^  ^^^^  ^^^^  '  ^^^  ^^^^  Edward  Lord  Pawlet  entered, 
^  ^  *  and  let  to  him  for  one-and-twenty  years ;  who  entered  and  put  in 
Dyw,^'.^^**  his  cattle,  and  avers  die  life  of  the  hid  Edward  Lord  Pawlet.  Et 
Cro.  Jac.  594.    hocy  isfc. 

Hereupon  it  was  demurred,  Becaufe  this   replication  doth  not 

anfwer  nor  confefs  and  avoid  the  freehold  of  the  faid  fohn  Alar^ 

quis  of  Ulnchefier  alledged  in  the  Har. 

But  ALL  THE  Court  held,  that  the  bar  being  a  bar  at  hrgc,  the 
title  in  the  replication  being  at  large,  his  claiming  but  a  leafe  for 
years  is  a  fufficient  and  good  replication,  without  anfwcring  to 
THE  FREEHOLD.     Wherefore  it  was  adjudged  for  the  plaintiff. 

$Aii  i^  Vivian  a^ainfi  Shipping.' 

^    '  Trinity  Term t  lo.  Car,  \,     Roll  \ig\. 

In  mjfitmfifii  (oe  A  SSUMPSIT.  That  in  confideration  the  plaintiff  affumcd  to 
ftoa.perform-  x\  ft^nd  to  the  award  of  7.  S:  and  J.  D:  f6r  certam  matters  and 
thMt^^Wil^ff  controverfics  betwixt  them,  and  if  he  failed,  to  pay  the  defendant 
fliould*pay*tcn  ^^^^Y  pounds  ;  the  defendant  affumcd  in  the  fame  manner  to  pav 
pounds  totlie  forty  pounds  to  the  plaintiff  if  he  did  not  perform.  The  plaintiff 
defendant,  and  fhews,  that  the  faid  J.  S.  and  J.  D.  made  an  arbitrament,  tliat  the 
d"' flU**!?"-'  plaintiff  (hould  pay  to  the  defendant  ten  pounds  upon  the  rSth 
•  blLidtStlie^  -Ajif/?  following;  and  in  confideration  thereof,  that  the  defendant 
plaintiff  to  fe-  ihould  be  obliged  &  the  plaintiff  in  an  obligation  of  fourfcore 
cure  the  enjof-  pounds^  that  the  plaintiff  fhou Id  enjoy  fuch  copyhold  lands  during 
meocofiand,9r  the  life  of  the  defendant,  or  that  he  would  upon  requeft  pay  him 
^Lldl^^L-  forty  pounds  :  and  alledgeth  infaao^  that  Hat  the  plaintiff  pcr- 
gatioA  that  the  plaintiff  bath  ferf^mti  the  award  on  bit  part,  is  fuftcicnt,  wichoot  alledprg  fjjmiMi  tj 
theiutpwndt,       Poi\.  3S6. 

foripti 
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formed  thr  award  on  his  part^  and  that  he,  fuch  a  day  and  place,      Vitiaw 
required  the  defendant  to  enter  into  fuch  a  bond,  according  to  the       *»^«Y' 
faid  promife,  the  defendant  had  not  fcalcd  the  faid  bond,  nor  had      ««'"*«• 
paid  him  t'le  forty  pounds,  according  to  his  promife.     The  dcfcn-  x.Ron,Ab,4i<. 
dant  pleaded,  **  nullum  talefecaunt  arhitrlum i*  and  found  againft  Cw.  ^)A^.^^ 

him.  J*"*^-  »5<>'*S^ 

.  Salk.  i7e. 
RoLLE  now  moved  in  arreft  of  judgment,  that  this  declaration  Hardrwip, 
is  not  good ;  First,  Becaufe  he  doth  not  alledge  the  payment  of 
the  ten  pounds ;  and  the  award  is  conditional  in  conhderation 
thereof  :fo  if  he  hath  not  paid  the  ten  pounds,  the  other  is  not 
bound  to  make  the  obligation.  Secondly,  Becaufe  he  doth  not 
alledge  a  fpecial  ^equcft  for  the  payment  of  the  faid  forty  pounds ; 
and  the  affumpjit  is  to  pay  upon  requeft,  and  without  rec^uoft  it  is 
not  payable  ;  fo  not  being  Ipecially  alledged,  the  action  lies  not. 

To  the  firft  Jones  and  Berkley  held,  that  it  is  a  conditional 
award  ;  and  that  there  is  a  precedent  condition,  which  if  not  per- 
formed, the  other  is  not  bound  to  make  the  obligation. 

But  /  held  the  contrary,  that  it  is  not  a  conditional  award,  for 
it  only  appoints,  that  he  (hall  enter  into  fuch  a  bond  ;  and  every 
one  hath  remedy  upon  the  promife,  the  one  againft  the  other,  if 
they  do  not  perform  the  award. 

But  WE  ALL  AGREED,  that  although  It  be  a  condition  precedent,  la  egimff^ot 
ycr  when  the  plaintiff  faith  he  hath  performed  the  award  on  his  J"*!^*'!?**^ 
fide,  it  is  intended  that  he  liath  performed  it :  and  it  is  good  in  (^^^1  ^ 
fublbnce,  though  not  in  form  ;  wherefore  the  defendant  might,  if  formanceisiiid* 
he  would,  have  demurred  :  and  when  he  hath  not  demurred,  but  edby  apkiia 
pleaded  to  the  iflue,  denying  the  award  which  is  found  againft  him,  ^*''* 
he  Ihall  not  now  have  advantage  of  this  matter  of  form.  pSI%g?***^ 

Lutw.  ft5|.  6}2«    Hcb.  Sft,    CrD.  Jac.  is 5.  370.  $%%,  6SS. 


To  THE  SECOND  thcy  all  agreed,  when  it  is  an  ajfumpftt  to  pay  Onin«^ 
money,  although  it  is  upon  requeft,  the  general  allegation, //V?r  *®P*y"™^J^ 
fftpius  rcqtajitwy  is  a  Tufficient  allegation ;  and  the  bringing  of  the  ^'Si^i^*^^^ 
aftion  is  a  fufficient  requeft  for  money.  Whereupon  it  was  ad-  tionisrufficieitt« 
judged  for  the  plaintiff.  Ante,  35. 

Cru.  Jac.  IPX.  183.  640.    Cro,  Eli;.  73.     Yelv.  66.    Hut^ofiya.    4,  Leon.  2*      Winch,  i* 

Palmer  againft  Knights.  Ca$»  17. 

Trinity  Term,   10.  Car,  l.     Roil  22^. 

A  SSUMPSIT.     Whereas  there  was  a  contraft  bet\^^ixt  the  defen-  ^n  «/«<«M'  oot 
'^  dant  and  one  Cubit  concerning  certain  trees  growing  upon  P^°"*'^V*?^*** 
fuch  land  ;  the  defendant,  in  confideration  the  plaintiff  would  cut  harmlefe'of  all 
dcx^  n  or  carry  the  faid  trees  to  the  defendant's  houfc,  afTumed  and  damages  and 
promifcd  to  him,  tliat  he  would  favc  him  harmlefs  of  all  damages  lofl«,  &c.a  d«» 
and  loiles  which  might  happen  to  him  by  reafon  of  fuch  cutting  ^iY"!!?*  i*"* 
down  or  carrying  away,  when  he  (hould  be  thereunto  required:  hadiStfaved 
and  he  allcdges  in  faft,  that  he  cut  down  five  of  the  faid  treej  and  him  harmlefs, 
carried  them  to  the  defendant's  houfe,  and  that  the  defendant  had  botntlTeradliim 
not  faved  him  harmlefs,  licit  ftept'us  7  eqwjitus^  but  fufFcred  him  to  be  '**  **  '***^» 
fued  at  the  common  law  for  cutting  down  and  carrying  them  away;  ^"JJJ^  to  il? 

cat  divers  Turns  cf  money,  ice,  is  bad,  and  not  aided  by  the  verdiA  ;  for  he  ought  to  haveailedgcd  a 
fpecial  requclH  ftKwn  vrhcre,  (or  what,  ^d  bow  muc||  hq  was  damnified.    Ante  3S5.     3.  Bulft.  217* 

whereby 


|86 


K»lCJiTt. 
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whereby  be  was  enforced  to  lay  out  divers  fums  of  money  in  de^ 
fence  of  thofe  fuits.  The  defendant  pleaded  non  ajfum^it\  and 
found  againj[t  him,  and  damages  to  thirty  pounds. 

And  it  was  now  moved  in  arreft  of  judgment  by  Gkimstok, 
that  the  declaration  is  notgood,  becaufe  he  doth  not  ihew  in  what 
court  he  was  fued,  nor  what  chacges  he  expended,  nor  how  he  wat 
damnified,  being  all  in  his  own  knowledge  ;  wherefore  lie  ought 
to  have  Ihewn  the  fpecial  breach)  otherwiie  there  is  not  any  caufe 
ofaftion. 

Sir  William  Dekky  moved,  that  the  allegation  "  that  he 
"  was  put  to  divers  cofts  and  charges  in  defence  of  the  fuit,"  is 
fufHcient:  and  althougli  perad venture  this  had  been  caufe  of  de- 
murrer, yet  having  pleaded  non  ajjumpjit^^  and  a  verdi&  found  and 
damages  ailciled,  it  appears  he  was  damnified  ;  wherefore  it  is  now 
made  good,  ^nd  he  Ihall  not  have  advantage  thereof. 

Richardson  was  of  this  opinion  at  the  firft,  that  the  verdift 
aids  it,  otherwife  clearly  it  is  not  good«  But  Jones,  Jujiice^  and 
Myself  held,  that  the  declaration  was  ill  in  fubflance,  no  breach 
being  fufficiently  (hewn  ;  and  bein^  ill  in  fubftance,  the  vcrdid 
cannot  help  it.  And  to  that  purpofe  Jones  remembered  a  cafe  of 
Peck  V.  Altthold^  where  an  ajpimpftt  was,  that  he  fhould  deliver  fuch 
an  obligation  upon  requeft,  after  payment  of  fuch  a  fum  :  he  al- 
ledges  in  faft,  that  the  money  was  paid,  and  that,  licet  f^pius  rr^ui- 
Jitusj  he  had  not  delivered  the  obligation  :  the  defendant  pleaded 
non  ajjump/it ;  and  found  againfl  him,  and  judgment  in  the  common 
pleas  for  the  plaintiff:  and  error  brought,  Becaufe  it  was  not  to  be 
delivered  but  upon  requefV,  fo  there  ought  to  be  a  fpecial  requefl ; 
which  becaufe  it  was  not  made,  and  the  year  and  place  alledgedof 
the  requeft,  although  the  ifTue  was  taken  upon  the  ffjffump/it  and 
found,  yet  it  was  not  good,  but  the  judgment  was  reverled  :  which 
Richardson  remcmoercd;  wherefore  he  agreed,  that  the  decla- 
ration was  not  good,  nor  aided  by  the  verdidt.  Whereupon  judg- 
i»ent  was  given  for  the  defendautt 


^A|)    iS. 


A  leafe  for  "  ^- 
••  fo^iffta  et  ter-, 
*'  deam  artnos"* 
ihall  be  taken 
tor  a  term  of 
aintty  tbtt$ 
jearSf  and  not 
fpr  eighty  and 
thirty. 
Ante,  3.3. 

a.  Roll.  Ab.  247. 

10.  Co.  T33.  a, 
€;irth.  504. 
Powil  on  Con- 
tra^i,  374- 


Hopehill  againjl  Searle. 

Hllsty  Term,  9.  Car.  I.  Roll  269, 
17  JECTMENT.  Upon  a  fpecial  verdia  the  cafe  was.  That  an 
^  abbot,  in  the  twenty-firfl  year  of  Henry  the  eighth,  made  % 
leafe  for  o^ogwta  et  terdecem  annos.  The  quellion  was  only,  Whe- 
ther in  this  cafe  terdecem  annos  fhall  be  faid  to  be  thirty  or  thirteen 
years  ? 

PREScoT,/or  the  defendant,  argued,  that  it  fliould  be  expounded 
for  thirty  years,  becaufe  it  fhall  be  taken  moil  flrong  againfl  the 
Iclibr,  when  there  is  no  proper  word  for  thirteen. 

But  ALL  THE  Court  held,  that  it  fliall  be  taken  according  to  the 
common  parlance  for  thirteen  years  ;  terdecem  and  trefdecem  are  all 
one,  and  it  is  fo  writ  euphonla  gratia  ;  and  it  being  one  entire 
word,  cannot  be  otherwife  taken  ;  but  if  it  were  written  as  fcveral 
v.ords,  it  Ihould  be  otherwife:  wherefore,  without  further  argu- 
ment,  it  was  adjudpjed  for  the  plaintiiF.  And  as  Ball,  for  the 
faliuif^  urged,  it  being  after  Qii^smta  annQs^  it  Uiali  the  rather  be 
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fo  mtendc4 ;  fof  if  he  had  meant  it  for  thirty,  it  fhould  have  been  'Ho»ijiil» 

one  hundred  an4  fen  years  ;  but  being  fo  writ,  thcjr  agreed,  it  was  $?'m^ 

for  ninety-three  years,  and  no  mopp.     Wherefore  u  yra^  adjudged  ^♦^?''* 
accordingly  for  the  plaintiff. 

Baker  agatnft  Hacking.  c^«  «»• 

fjsUry  Tetm,  8.  Car.  I.     Roll  347. 
T  TPON  a  fpccial  vcrdift  the  cafe  was,  John  Cofter  tenant  in  tail,  ^  '«•*  ^  Kfc 
^   the  reverfion  over  to  Robert  Cofler  in  fee,  they  join  in  a  Icafe  ||I*t[,7i*^ 
for  life  bjr  deed;  and  afterwards  he  in  tlic  revei-fion,  during  the  reverfioncrin 
Icafe  for  life,  devifes  that  reverfion,  and  dies:  afterward  tenant  in  ftK\%^diftmii* 
tail  dies  without  ilTue.    I'he  queftion  was,  Whether  this  devife  be  ••««'  noc  oni/ 

And  it  was  argued  at  the  bar  by  RoLLB,/^r  the  plaintljf^  and  by  mrerfion  alfoi 
}A\YiiAKV^/or  the  dffendant.  I'hc  doubt  was,  If  tenant  in  tail  nouvirhiUndlnf 
join  with  him  in  leverfion  in  a  leafc  for  life,  not  warranted  by  the  |^"j"'J[IL'"  ^ 
ftatute,  fo  as  it  is  a  greater  eftate  than  tenant  in  tail  can  make,  iffue  during  tht 
whether  it  be  a  difcontinuance  of  the  tail  only,  or  a  difcontinuance  uhofapifM 
of  the  reverfion  alfo  ?  for  if  it  be  a  difcontinuance  of  the  reverfion,  v««. 
then  the  devifor  had  not  any  power  to  devife.  ^  ^^*  ^5- 

But  Jones  and  /held,  upon  the  firft  motion,  that  it  is  not  any  s.cjoneijjst. 
difcontinuance  of  the  reverfion,  becaufe  he  joins  with  the  tenant  J?RoiLAb!6atI 
in  tail ;  and  it  is  guaj!  a  confirmation  of  the  leafe  during  the  life  of  Hotton,  x\, 
the  tenant  in  tail,  and  during  the  time  that  he  hath  iflue;  but  after  Co.  Lit.  316. 
his  death  without  iflue,  it  is  the  leafe  of  him  in  the  reverfion :  and  315*  *•. 
during  the  life  of  the  Icffee,  it  is  a  difcontinuance  ^uoad  the  tenant  Z'^^^'^y* 
in  tail  and  his  iflue  ;  but  it  is  not  fo  as  to  the  reverfion,  for  that  2©. 
remains  as  it  was.— Richardson,  Chief  JujVtce^  inclined  to  this  PovrdooOev.s^, 
opinion;  but  Berkley  doubted:   whereupon  it  was  adjourned     . 
till  the  next  Term  >,a) .  ;V^.     ^^ 

Hinfley  agahft  Wilkinfon.  Camiou 

HiUryTerm,   8.  C^r.  I.     Roll  ^oi* 

pRROR  of  a  judgment  in  the  common  pleas  in  an  action  A  commoner  ^ 
^  upox  THK  CASE.     Whereas  the  plaintiff^  had  declared,  That  c»n«^  nw«»t«i« 
he  was  n  copyholder  of  the  manor  of  £«//,  whereof  a  great  wafte,  m^e  d^cby 
called  LulUrafte^  was  parcel,  and  the  copyholders  of  the  manor  hav-  die  rabbits  of 
ing  common  there,  that  the  defendant  being  feifed  of  parcel  of  a  another  upon 
wood  called  Lull-wood^  adjoining  to  tlie  faid  common,  maintained  «*»•  common  1 
conies  in  tlie  faid  wood,  which  run  out  thereof  into  the  common  f^ra^lJI^^^^ 
5ind  cat  up  the  oommon  ;  whereupon  the  a£tion  was  brought,  and  he'maykiii 
The  defendant  traverfeth  the  prefcription  to  the  common;  and  it  them, 
was  found  iigainft  him,  and  judgment  given,  Poft«  554* 

GtKMYv^  forihe  platntif  in  the  writ  of  error,  moved,  that  this  i .  Roil.  Ab.  9P, 
declaration  was  not  maintainable,  Becaufe  none  can  fay,  when  405. 
conies  are  upon  the  common,  whofe  conies  they  arc;  and  they  *•  ?!"''*•  '**♦ 
cannot  he  faid  to  be  the  defendant's  conies  more  than  any  others,  Ij^^'  '^^'^^ 

Co.  Ux,  56.    Cro.  Jac.  195. 491.     2.  Leon,2Qt«    Bridj.  19,      |,  lturrpW|  159.  a6S.    1.  WUf,  ci, 
h  C«i&.  pif ,  4||.    foyf^  on  Drifts,  35. 
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Nii«tt.»T     for  being  out  of  his  foil  he  hath  no  intercft  in  them  more  thin 

ff^*^        any  other,  they  being  fertt  natura^  fo  as  he  hath  not  any  property 

WriKivioii.  ii^'thcm  until  he  takes  them  5  and  therefore  Fttzb.  Nat.  Brtv.  87^ 

W  89.  faith,  they  (hall  not  be  faid  cumculos  fuos^  nor  pi/ces  fuas  in 

common  rivers :  and  although  the  commoner  bath  lofs,  yet  it  i9 

tvithout  injury  by  tlic  defendant. 

Grimston,  likewife/ir  the  plaintiff^  urged  further,  thatif  thi^ 
action  Ihould  be  maintainable  there  would  be  a  multiplicity  of 
fuits,  for  every  commoner  would^  have  an  adion ;  which  ought 
not  to  be  fufTered  :  and  here  is  no  more  caufc  ofaftion  than  when 
one  fufFers  his  doves  to  fly  into  the  corn  adjoining,  for  which 
clearly  no  aAioii  lies  ;  for  it  cannot  be  known  whole  doves  they 
arc,  and  the  commoner  is  not  at  any  mifchief,  for  he  may  kiU 
them  if  he  can;  and  for  that  point  cited  5.  Co.  104.  b.  Bora/ions 
Cafe. 

And  fo  held  all  the  Justices  here,  except  Berkley,  who 
doubted  thereof:  wherefore  rule  was  given,  thai  the  faid  judgment 
ihould  be  reverfed,  if  upon  fuch  a  daji,  the  next  Term,  other  caufe 
was  not  fliewn,  &c. ;  which  was  done  to  the  intent  there  might 
be  conference  with  tlie  Juflices  of  the  common  pleas,  to  know  if  it 
had  been  moved  in  the  common  pleas,  or  if  it  had  ^ztkA  fub  Jilentky 
being  after  verdift.  And  the  fame  day  /  conferred  with  Hutton, 
Vernon,  and  Crawley,  Judges  ot  tlie  common  pleas,  if  they 
knew  any  fuch  cafe  had  been  moved  in  their  court;  and  they  all 
faid,  they  did  not  remember  any  fuch  to  be  there  moved,  but  that 
\tp^Scd/tibJiU/itio.  And  they  all  held,  that  an  aft  ion  upon  tlie 
cai'c  lies  not  for  a  commoner  ;  but  he  may  kill  them,  for  none  hath 
^ny  property  in  thcnv  Wherefore  the  judgment  was  afterw^avd 
Tcvej^fc4. 

*?A»«»if  Bull  agahtjl  Wyatt. 

WTfryonaicafc  T^JECTMENT  for  a  garden  in  Briftol.  Upon  a  fpecial  verdict' 
for  Ufe  adUda.  -■-=•  the  cafc  was.  One  Re'igrMld  and  his  wife,  being  feifed  in  fee  in 
*"  'Vv^i.^*!^?^  r\^\t  of  his  wife,  by  indenture  and  with  letter  of  attorney  to  make 
^ter  .n/piy  l^^'^^^Y*  '^^^  that  garden,  habendum  a  die  datus  {a),  for  life  of  the 
the  reni  it  will  leffee,  rendering  69.  8d.  fei' annum  \  and  the  attorney  made  livery 
not  purge  the  the  fame  day,  fecundum  formam  chariit.  The  Icflee  enters  and  paid 
diMfin,  and  the  rent;  which  was  always  received.  The  wife  dies:  her  heir, 
fl*  V.^'™.,?'  without  entrv,  fufFers  a  common  recovery,  to  the  ufe  of  the  plain- 
Ante,  94.  304,  ^*»^  1  be  queftion  was„  Whether  this  were  a  good  recovery  ? 
Co.  Lir.  117.  a.  RoLLE,yjr  the  phlntiff\  argued,  that  the  leafe  was  void,  and  diat 
».RoU.Rtp.io9,  livery  the  fame  day  it  beari?  date  is  void,  to  make  it  a  good  leafe. 
u%^^u%%b%'  ~^^^  ^Q  *^cW  ALL  THE  CouRT,  aud  would  iwt  admit  it  to  be 
Cro.'jac  ,55/  argued, 

i.Roll.Rcp.129.  Secondly,  Admitting  it  to  be  a  void  Iivery>  yet  he  held,  that 
...  -  ^  ^  entering  and  paying  hi»  rent  he  is  but  tenant  at  will ;  as  one  en- 
Loid^RaT.  S4!  Bering  without  livery  is  tenant  at  will  to  the  feoffor :  and  he  cannot 
i?4i.  *  be  a  diffeifor  without  an  intent  in  him  to  make  a  dilleiiin,  and 
s-ik.  4? 3.  without  the  intent  of  the  leflbr  to  have  it  to  be  a  difleifin  ;  and  he 
Pmvtion  Pow.  is  accounted  in  law  but  as  a  tenant  at  will:  and  for  proof  tlitreof 
Couf4r,'*^,8,  ^^  ^^^'^^  "P^"  -S-  ^M'  "•  and  I.  Edw.  3.  JJf.  Y.  and  the  cafc  in 
?.  cvm!  Pig.'  Efjj}cr  yernty  of  BluH((cn  'V.  Bau^b^  4,  Cfl.  73.  i  1 .  Hin^^.  pL  29,  30. 
»/••  ■9-  ilff:^  6.  //.  6,  j^ 
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Thirdly,  Admitting  it  was  adiffctfin^  yet  fuiFering  arccovery,  A  commoiire. 
he  aiiil  all  under  him  arc  eftopped  to  fay  he  was  not  tenant  of  the  ^J^'^V^J^^V^^ 
freehold;  wherefore  the  recovery  is  good.— The  Court  inch'ned  Jif^of  ihc*"- 
to  that  opinion:  but  bccaufe  there  were  none  of  tlie  defendant's  wife'fiarKiha»». 
part  in  court,  no  judgment  was  then  given ;  but  ruled,  that  if  caufc  them  and  their 
were  not  (hewn,  &c.  judgment  (hould  be  entered  for  the  plaintiff.   *»"»»• 

I.  R^n.  Abr.  865.    Raym.  323.    SceCom.  Dis.>* Chancer)/'  (4.  f.4.)  .Co. Lit«  351,      i.  Burr.  79; 
OotfSMs,  53.  noic  ^17).  -    •  - 

Proufe's  Cafe,  Ca«i  jj. 

DROUSE,  an  attorney  of  the  king's  bench,  was  elefted  tlthi-ng-  Annz/tfrn^jrcan/ 
^  man  of  Taunton ;  in  which  town  a  cuftom  is  pretended'  to  be,  "**^  *** obhgM 
that  every  one  lliali  be  a  conftable  or  a  tithingman  according  to  fice^ofVthingl 
their  feveral  houfesi  and  he  having  purchafed  two  houies  iathe  fiian$an4acHr« 
lame  town,  wa&,  in  a  leet  there  held,  elected  tithingman :  and  torn  that  ail 
llicreupoa  he  brought  a  writ  of  privilege  to  be  difchargcd,  becaufe  Jj«"ftboidcrt 
he  is  to  be  attendant  in  this  court.     But  thejufticcs  of  peace  would  ^V«n»S! 
not  allow/thereof,  but  dcfircd  the  Jufticci  of  afTifc  to  dircA  whether  itabif  orrithing- 
it  (hould  be  allowed ;  who  would  not  meddle  iherewitli,  but  or-  man  by  tiim&, 
dercd  it  fhould  be  moved  in  this  court.  according  t# the 

,*  -  ,,-...  -      fimation  of  their 

Maynard  thereupon  now  moved,  that  this  writ  is  not  to  be  hoofei,  is  bad. 
allowed  :  for  although  in  truth  attorneys  and  clerks  of  the  court  Port.  585. 
have  fuch  a  privilege  to  be  difcharged  when  they  are  generally  ^oy,  m. 
elefted,  becaufe  their  attendance  being  required  nerc,  they  Ihall  March.  30. 
not  be  compelled  to  attend  fuch   an  office  ;  yet  when  there  is  ^  3.Keb.309.477. 
Ijpecial  cuftom,  that  they  (hall  be  elefted  in  courfe  according  to  the  5°^*  57jj« 
htuation  of  tlieir  houfes,  that  cuftom  ought  to  prevail  againft  fuch  *'.  j^V.  265V** 
privilege;  for  othcrwife  one  attorney  may  purchafe  many  of  the  1!  sid.  355! 
houfes  in  the  town,  and  then  there  ftiall  not  be  fufficient  perions  i.Bi.Rep.636. 
to  do  the  fervice ;  as  in  truth  in  this  cafe,  hehatli  purchafed  fcven  »-Bi.R«p.iii3. 
houfes  in  the  faid  vill :  wherefore  he  ought  to  be  charged.         "        ?""'**  ^^^' 

But  ALL  THE  Court  held,  that  it  cannot  be  a  good  cuftom  ;  4-  ««'«•.  »xii* 
for  tlien  a  woman  being  an  inhabitant  in  one  of  the  faid  houfes,  ^^"R^'  si^* 
it  may  come  to  her  courfe  to  be  conftable,  which  the  law  will  not  *^'^*''"*^*P» 
permit ;  fp  this  cuftom  pretended  cannot  hold  place  againft  a  perfon  ,,  iiawk.  P.  c 
who  is  by  his  office  to  be  attendant  here.     Whereupon  it  was  or-  99. 
Jcrcd  that  he  ihould  be  difcharged. 

Stevenfon's  Cafe.  Cah  tj. 

CTEVENSON  bejng  in  execution  for  a  debt  to  the  king  ad- A  perfon  in cxc- 
^  judged  againft  bim  in  the  exchequer,  was  condemned  in  this  cptionforadebt 
court  in  debt  by  a  judgpient,  and  was  brought  to  the  bar  by  habeas  ^  ^.^^1^"^ 
corpus  to  be  charged  in  execution  for  this  debt  alfo.  dwrj^^in  exe- 

BinG,  Serjeant^  now  moved,  tfiat  he  ought  not  to  be  charged  in  cmion  at  tbe 
execution  here,  becaufe  he  is  in  execution  at  the  king*8  fuit ;  for  Jjj^*^**^  *^^*^'^- 
it  is  appointed  by  the  2^;.  Edw,  3.  c.  19.  *'  That  a  common  per-  cepihThave  a*" 
"  fon  (hall  not  hayc  execution  againft  tl;c  king's  debtor,  until  he  writ  of  prouc- 
•*  makes  agreement  for  the  king*s  debt,  and  then  he  (hall  have  his  tion. 
•^  debtor  in  execution,  and  detain  him  until  be  hath  made  fatis-  1.  Inft.  32. 
*'  faftion  of  the  debt  due  to  himfelf,  as  alfo  of  the  debt  which  he  ^f^^'  *50' 
•*  paid  for  him  to  the  king."— The  whole  CoyRT  was  of  that  "][^,*J;  ^ 

I>yc^67.  Bunb.  8.42.  3.  Mod.  236.  Co.  Lit.  131.  Cro.  Jte.  477;  Hob.  11  j.  Crp,  £liz.  x6^. 
1.  Show,  65.    Pvker,  160,  Jtnkin**  Ctnturles.  213.    4.  Term  Rep.  ji6. 

cnQ,  QAit.  C  0  opinion ; 
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STtYiNiow'i  opinicm:  but  forafrauph  as  he  had  not  a  wrjt  of  protcftion,  the 

Cask.       Cqurt  rcfolvcd,  that  hc  is  oyt  of  the  flatutc  ;  and  ibcrcupon. 

«.  Com.  Dig.     awarded,  that  he  ftiould  be  hi  execution  as  well  for  the  pafty  as  foj 

^  ^  See  33,  Hen,  $.  e.  39, 

Caik  s4.  GrifFyth*s  Cafe. 

Arecogn'uunce  CCIRE  FAQIAS  againft  GriJ^tb.  upon  ^  iTCQgnizanc^  forth^ 
fmrj4r4i  pmcm  ^  pcacc  takpn  9th  ii/tfy,  9.  Car.  j. 

'*^'  hr  First  Exception  taken  by  Grimston  was,  Bcqwife 

486  iS-  the  recognizance  was  garderci  paccm^  whereas  it  ought  to  have  b«H 

'  *  '''         canfirvartt  tacenu—Sfd  non  allocatur :  for  fo  arc  many  of  the  prece- 
dents I  and  it  is  as  well  as  conftrvarft  pac^m. 

AJtififiuUton  SBcoiri>i.Yy  The  recognizance  is,  that  he  fhall  appear  at  the 
a  recogiBxmce  next  general  quarter  feffions  for  the  faid  county,  and  m  the  inter 
©f  the  pcice,  fivckgardcra  U  peace.  And  it  was  alledged«  that  after  the  rccogni- 
br«ich  after  the  **"^^  taken,  and  before  *  the  next  geqeral  quarter  feffions,  vh, 
d^eof  thtie.  29th  Juniy  9.  Car.  |,  he  aflaulted  one  Such,  and  beat  him,  and 
cosiiipnce^  it  fo  braJce  th^  pe^e.  The  exception  was,  Becaufe  he  did  not  fhew 
fw^f  the  day  of  the  next  feffions. — And  /  wa$  of  opinion,  that  for  this 

caufe  It  was  ill ;  for  be  ought  to  afcertain  the  Court  when  the 
next  feffions  was,  and  fo  that  the  breach  of  the  peace  was  befors 
the  faid  quarter  feffions. — But  Richardsqk,  Jowes,  and  Berk- 
ley held,  the  allegation,  tliat  the  breach  was  after  the  date  of  the 
recogni;^ance,  and  before  the  next  feffions,  fufficed;.  But  they 
would  advife  until  the  ne^t  T^no, 


Mliry 
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10.  Can  L    In  the  King's  Bench^ 
5/r  Thomas  Rich^rdfon,  Knt*  Chief  Jujlic^^ 
Sir  William  Jones,  Knt^  1 

Sir  George  Crokc,  Knt.  [Jujiices. 

Sir  Robert  Berkley,  Knt.  J 

Sir  John'  Banks,  Knt.  Attorn^  General. 
5/r  Edward  Littleton,  Knt.  Solicitor  Generah 


Netter  againft  Percivall  Brett.  Cue  i, 
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PROHIBITION  being  granted  to  ftay  a  fuit  for  the  probate  Confuitatlon     . 
of  a  teftament  concerning  land  and  goods,  wherein  the  land  •«»•»•<*«'  "s/^to 
was  charged  with  a  condition  in  part  for  payment  of  certain  J^]^J*^*/*|I^ 
legacies,  it  w^s  prayed  to  have  aconfultation.  whcre*tbe^i 

Jones  and  Berkley,  7«/?'V^J.  agreed,  that  they  fhould  have  ^f«  «*«Tf«<* 
a  confultation,  bccaufe  the  probate  of  teftaments  properly  apper-  ^*^1??T"*- 
tains  to  the  fpirjtual  court,  and  the  probate  or  non-probate  cannot  ciei.     ^  *^** 
beany  prejudice  to  the  heir,  nor  to  him  who  claims  the  land  by  Ame,tr5.i65t. 
thedcvife ;  and  an  inconvenience  would  enfue,  if  there  flioiild  not  ^^*  39^* 
be  a  probate  con(:crning  the  perfonal  eftate,  that  the  executors  jonei,  355. 
might  not  have  any  ^dions  for  debts,  nor  difpofe  of  the  goods.  i.Rott.  Ab.jf, 
And  therefore  JONj^s  faid,  he  had  fecn  the  record  of  The  Marquis  S%1' 
vf  IVinchejfter^ s  Cafe  {a)^  where  the  wiU  being  for  land  and  goods,  ^^0^?*'^, 
confultation  was  granted  generally.  H,^°  j\  3, ' 

But  /  doubted  thereof,  becaufe  the  land  is  the  principal,  and  Cowp.  414. 
they  have  no  authority  tp  meddle  with  any  will  concerning  land  ; 
and  there  might  be  an  inconvenience,  if  thp  will  there  Ihould  be 
countenanced  or  difcountenanced  concerning  the  land.  And  be- 
caufe there  was  a  prohibition  granted,  I  was  of  opinion,  the  par- 
ties ought  to  purfue  the  ufual  courfe,  which  is,  that  the  defendant 
ihould  appear,  and  the  plaintiff  declare ;  and  then  upon  demurrer 
it  might  be  adjudged,  and  not  upon  ^  motion. 

But  THE  OTHER  TWO    JUSTICES  {RiCHARDSON,    Chief  Ju ft ice^ 

being  iick  and  abfent)  gave  9  rule,   tliat  if  other  matter  were  not 
ihewn,  &c.  confultation  ihould  be  awarded  [b). 

(4)  6.  Co.  13.  argumeot  by  the  Judges  feriatim^  ^  coa* 

{i)  This  cafe  wis  moved  agiin ;  and,  after     fultation  was  awar^ied.     Ppft.  396, 

Gymlctt  againft  Sands.  Cau  », 

frinity  Term,  8.  Car.  i.     Holl  GjS. 
EJECTMENT  of  a  Icafeof  tt/rA  Bofcavele.    By  a  fpecial  verdift  '^ « ''^^'^  ^^ 
^  it  was  found,  that  Humphry  Martin  was  feifed  in  fee,  and  had  \  ^T^^^^^Jx^ 
iflue  John  Mui  tin  by  Hebell  his  wife,  who  by  indenture,  in  confi-  tenant  for  life 
deration  of  love  to  his  faid  wife,  and  to  John  their  fon  and  hcirap-  ^ith  remainder 
parent,  and  to  fettle  the  land  upon  him  and  his  heirs,  enfeoffed 'oJ'*^"^^") »"^ 

warranty  to  the 
plaintiff;  yid  tbat^.  i$  bif  mtlyftm  by  foch  a  wife,  without  finding  that  he  it  hnr  to  the  feoffor,  the  war* 
ranry  (half  not  defcend  to  bar  B.^i  remainder }  for  be  (ha)l  not  be  inteoded.b^,  u  hia  father  migbi  bave  lA 
fidcr  Cm  by  a  former  wife,    Sti  fu^en. 

C  c  z  A.  B^ 


39* 
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Sakds. 

S.Roi>.Ab^zt. 
70X.  74«- 
».  Leon.  i»o. 
3.Lcv.»5.ia5. 


I.  Term  Rep. 

4.  Term  Rep, 
7^ 


GTMrtTT  ^.  B,  and  others  to  the  ^fc  of  hixnielf  for  life,  without  impcach- 
agmim/t  mcnt  of  waftc ;  and  after  to  his  wife  for  her  life ;  and  after  to  the 
ufc  of  the  faid  John  Alartin  and  the  heirs  males  of  h^  body  ;  re-, 
mainder  to  b^is  right  heirs.  Afterwards  the  faid  Humphry^  in  tlie 
5.  Jac,  K  jTifeoffcd  John  Smith  by  indenture,  witji  warranty  apinft 
ailperfons;  and  afterwards,  in  the  6.  Car.  i.  died.  HehtU i\it 
wife  enters:  John  the  fon  eaters  upon  J§bm  Smithy  and  en- 
feoffed BofcaviU  the  leffor  with  warranty,  Jabn  Smith  tnvtn  y  then 
Bofcaveli  the  leiTor  enters,  and  makes  the  leafe  m  the  declaration 
ipentioned  ;  the  defei^nt,  as  fervant  to  John  Smitht  enters  and 
oufts  him.  They  found  that  the  faid  HebiU  was  yet  ftlivc.  E\Jifuptr 
totam  materiam^  isfc. 

RoLL^  hereupon  argued/br  theplain$iK  FiRST,  Jlwtthe  leffor 

of  the  plaintiff  hath  gopd  title,  for  he  claims  by  the  wife  and  the 

fon,  wuich  fon  hath  good  tit^e  tp  the  remainder  clearly  i  and  the 

wife  hath  a  good  eftate  for  her  1^^^  •  and  they  had  a  good  title  to 

enter  and  enfeoff  the  leffor  of  the  plaintiff,  unlefs  it  were  by  i^cafon 

of  this  warranty  :  and  it  is  not  found,  that  the/on  is  heir  to  tbit 

warranty  of  the  father's  ;  for  although  it  be  found,  that  the  faid 

Humphry  had  iffue  by  the  faid  HibtU  his  wife  the  faid  John  in  rc- 

main4er,  wuQim  fihum  fuum^  yet  it  i<  not  found  that  he  is  heir:  and 

it  may  be  th^t  lie  had  other  eider  fons  by  a  former  venter  ;  and  ilic 

Court  will  not  intend  a  warranty  by  fuppofition. 

trhaftiA^and       Sepondly,  This  feoffment  by  the  wife  joining  with  John^  who 

wife  are  fcifcd    j^^^j^  ^h^  remainder,  is  no  forfeiture,  without  finding  th^t  fte  had 

dtaJ^fitelTroo  no^'ceof  the  feoffment  and  warranty:  for  ^    in  Mallorfs  Caje, 

in  »U  with  1     bargainee  by  deed  inr^llcd  Ihall  not  enter  upon  the  leflee  tor  non, 

Ibeexpeftanf,    payment  otthc  rent,  unlefs  it  wcrp  ftie^yn  ^h^t  he  had  notice  ;  and 

udchebuflNiiid  fo  g.  Qe,  g^.  a.  Francii^  Cafe. 

went  wiih  wiir-  Maynard  to  the  coixtTzry^  for  the  defendant,  FiR^T,  Hefhall 
ranty/«A<t  die.  be  intended  heir  rather  than  otherwifc  in  a  fpecial  vcrdi^i  becaufs 
and  aftcrwarJs   j^  is  found  that  he  had  him  unicum  fiUum  fuum  ;  and  it  Ih^ll  not  be 

the  wife  «nd  the  jj^tg^j^d  there  were  more  fons  witliqut  (hewing. 
Ion  join  in  a  noe,  ^       ^'  •   » 

it  is  a  forfeiture      SECONDLY.,  That  it  1%  a  forfeiture ;  for  (he  ov^gbt  to  have  taken 
of  her  eftate  for  notice  at  her  peril  when  none  is  bound  to  giye  notice,  as  here  nont 
i^  bound:  anjl  there  is  a  difference  betwixt  a  condition  and  this 
voluntary  aft  of  the  feoffment,  which  is  a  forfeiture.    ,  ^ 

JoKFs  and  Berkley,  Juftlces^  afterwards  delivered  their  opi- 
nions, that  this  warranty  is  po  bar,  becaufe  it  is  not  found  that  be 
was  heir  ;  and  the  rather  it  (hall  be  intended  th^t  hp  is  not  heir, 
^  ♦.-.  becaufe  it  is  a  collateral  \varranty,  which  is  not  to  be  favoured  [a) : 

s.Koih  Ab.S56.  and  it  may  be  th^t  he  liad  eldpr  fons  by  another  venter;  or  there 
I.  Co,  7^.  b.     might  be  an  attainder. 

I.'  L^  >!  But  /  held  the  contrary,  that  the  vcrdift  in  this  point  is  well 

styick,  19*.*  enough,  and  found  him  heir  ;  fqr  it  is  found  tj>at  the  indenture 
Iteugi.  5^,  calls  himjilium  ct  h^rcdemfuum  apparenfcm  \  and  a  plurality  offon* 
Ihall  not  be  intended:  and  in  a  Ipccial  verdift  intendment  fuffi- 
ccth,  cfpecially  a^  this  cafe  is ;  bep :^ufe  if  he  be  not  l^eir,  there  is  no 
colour  to  have  a  fpecial  vcrdiiS.  5.  Co-  97.  Gcodale's  Cafe^  that  the 
ycrdift  fliall  be  taken  by  intendment. 


Utcy  although 
Ihc  did  not 
know  of  the 
wrarraniy. 
Ante,  ^1. 130. 

Co.  Lir,  215.  b. 
>5»'  3 


(a)  Sec  4.  Xrr.,  c.  16.  f.  11.     Ai^te^  pif«  369^  If  **<>4« 
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FbkTHB  SECOND  POINT  thcjr  all  rcfolvedi  that  if  the  v^^rranty  GrMtETT 
iiad  been  wcU  founds  it  were  apparent  that  the  e{btc  of  the  fon  If^'^J, 
was  bound,  and  her  joining  in  a  feoffment  with  the  fon  is  a  for- 
feiture, as  if  fliehad  joined  with  a  ftrangct  Who  had  nothing  to  cb 
therewith  ;  and  that  Ihe  at  her  peril  ought  to  take  notice  of  the 
faid  feoffrafcnt,  becaufe  the  delivery  is  a  public  atid  notorious  aft, 
and  the  feoffment  is  a  forfeiture  at  the  common  laUr ;  and  it  is  not 
like  a  condition,  which  is  taken  ftriftlv  :  and  fhc  ought  at  her 
peril  to  take  notice  of  tliis  z&  upon  the  land,  none  being  bound  to 
give  her  notice.  Wherefore  as  to  this  point  tlity  ail  agreed;  but 
upon  the  firft  point  they  would  advife. 

Mcraorandunii 
T  ]PON  the  4th  oiF  February^  to.  Car.  U  J.  D.  1634*  abotit  the  ^'L"****'"' 
^  hour  of  eleven  in  the  forenoon.  Sir  Thomas  Richardson,  fj^iJ^i^*^? 
Knight^  Chief  Juftice  of  the  King's  Bench)  died  at  his  houfe  in  joh«$. 
Chancery-lane :  and  all  tlie  writs  which  were  fealcd  that  day  bare 
ufteTnoMAs  Richardson  ;  and  all  thofc  which  were  fealcd  the 
next  day  bare  tefie  William  Joi«£$,  he  being  fecond  Juftice  of 
tlie  King's  Bench  (tf). 

[a)  t,  Hiwk.  p.  C.  ch.  17.  U  S. 

Meade  agait\ft  Thurman.  c*«  4* 

PROHIBITION  was  prayed  upon  fuggeftioti  of  this  tuftom*  Byeo«om,t«f«t 
*  That  for  tares  cut  or  mown  before  they  are  ripe,  and  given  to  *^F^^^ 
plough- cattle,  tithes  ought  not  to  be  paid :  and  upon  another  cuf-  foj.  thTpottJoft 
torn,  for  headlands  fown  with  corn  ufed  to  be  ted  with  plough '^  of  feeding  cacti» 
cattle,  or  mowed  and  cut  for  that  (lurpofe,  that  the  owners  (hall  of  the  pIotigh» 
be  discharged  of  tithc^^— Aiid  upon  this  fuggeftion,  grounded  ^^y^*^*^^ 
Upon  fpecial  cuftoms,  the  Court  granted  a  prohibition*  p^J|*  ^^'l^'' 

S.  C.  J«nes,  357.      I.  Roil.  Abr.  646*      1.  LeoA,  27.      BuAb.  279.      %^  Mod.  4*^^,  Lord  Ray.  »4|. 
3.  Com.  Dig.  .94.      Dou{l.  204* 

bymmoGk  againft  Fawcett.  Ca«  5* 

Michaelmas  Term,  lO.  Cm.  i*  Rell  149. 


A  CTION  FOR  WORDS.    For  that  he  faid  oftht  plaintiff  and  "  th«u  m  t 
"-  to  the  plaintiff,  being  of  gogd  fame,  and  one  who  had  ferved  **  «^'"Wi  and 
as  captain  in  the  wars,  htec  veria  in  Lortdtn^  **  Th^u  art  a  pimp  i'^  ,!  pU^p/'^'we 
averring,  that  in  London  that  word  was  known  to  be  Intended  words  vei^rlw 
"  a  bawd:**  and  further  faid,  that  he  was  **  a  common  pimp,  and  derous,  but  not 
•'  notoriotDs ;  which  he  would  juftify."    A  verdift  was  found  for  «^ionabifj  on* 
^  plaintiff.  ^^»^^ 

LittLetoW>  the  King^s  Solicitor^  moved  in  arrcft  of  judgment,  fp^i^J  damage. 
thsit  thefe  words  are  not  aftiongiblc ;  for  it  is  a  mere  fpiritual  flan-  ^^^  ^t^^^^^• 
dcr,  as  "  "iuhorey*  or  *•  hereticky^  and  punifliable  in  the  fpiritual  '^^^ 
Court,  and  not  at  tlie  common  law.   And  he  faid,  that  divers  times  scyj^  ^6. 
fuits  have  been  in  the  fpiritual  court  for  fuch  words,  and  prohibi-  x  KQii'ib.57. 
tlons  prayed  and  never  granted  j^/flfc  Ye  ar-Book  27.  J/rmb.  pL  14. ;  i.  RoU.  44.* 
but  to  fay  that  "he  keeps  a  bawdy -houfe,"  is  prefentablc  in  thc*Wod.4i. 
leet,  and  puhifliable  at  the  commoti  law.  Jf^'  '•^ 

^  *  ^  Hob.  it«. 

Ward  t  contra  i  Becaufe  it  is  fpokcn  of  one  of  an  bonotirable  i.  Com.  0^ 
profefiioni  viz.  a  foldier^  and  trenches  to  his  difreputatiott  to  be  *93« 

Cc3       '  »«^dJ^U'.- 
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DvMMocic     taxed  with  fuch  a  bafc  offence.    And  he  faid,  tliat  fuch  ofenccs 
mgminfi       jjjy^  jjggjj  divers  times  punilhcd  in  London  by  corporal  puniftiinnif. 

Fut  it  was  anfwcred,  that  Was  by  cuftom;  and  there  tlic  calling 
one  whore  is  aftionablc. 

Jones,  ^j^/V^,  held,  that  the  aftionlay  not. 

We  all  agreed,  that  the  cxpofition  and  averment,  that "  ^/w/'  Is 
known  to6e  a  name  for  *'  a  common  pandar^^*  is  good. 

Berkley  and  /agreed,  that  the  words  are  very  dangerous,  and 
more  than  if  be  had  called  him  •*  adulterer  ^^  or  "  whoremofiger  \* 
forthis  is  an  infamous  offence,  to  be  a  foticitor  for  others  for  fuch 
bafe  offices :  and  it  tends  to  the  breach  of  the  peace  to  ufe  fuch  a 
^ourfe  of  life;  and  he  may  be  indi£tedand  punifhed  for  it  corporally. 

Whcixfore,  by  the  a/Icnt  of  Jones,  rule  was  given,  that  judgment 
fhould  be  entered.  But  afterward,  in  Michaelmas  Term^  ii.  Car,  i. 
it  was  moved  again ;  and  Jones  holding  his  firft  opinion,  Bramp- 
8TON  agreeing  with  htm,  the  judgment  was  flayed. 

Cask  (.  Nichols  agahtft  Walker  and  Carter. 

TiimiijTerm,  lo.  Car,  i.    Rail  Z2t. 

Aparifliby  re-  ^TRESPASS  for  entering  into  bis  houfc  in  Tottridge,  and  taking 
putation  at  snd  ^  a  fowling-piece  and  other  goods.  Upon  not  guilty,  a  fpecisd 
before  chemak.  verdiA  was  found. 

c.2.fhaH*main-      Carter  was  churchwarden  of  the  parifh  of  Hatfetld^  and  Waller 

tain  its  own      was  overfeer  of  the  poor  of  the  parifh  o( HatJ^eild ;  and  on  the  i6tli 

poor,  and  not    of  November  1632,  a  rate  was  made  by  tlic  inhabitants  of  Hatfelld 

an  adj"  mV*    *°^  relief  of  the  poor  of  that  parifli,  according  to  the  llatutc.    The 

Rarifti,  in  which  plaintiff  was  an  inhabitant  m  Tottridge^  not  having  any  lands  in 

ii  was  originally  Hatfelld^  but  having  lands  in  TottridgCy  and  was  rated  by  the  faid 

•  viii.  rate  at  twtlvepencc  the  month  towards  the  relief  of  the  poor  of 

Ht6.  Nat/eild.    The  rate,  upon  the  20th  yfpril  1632,  was  allowed  by  two 

i.  SiJk.  501.    juftices  of  the  peace  of  tlie  faid  county,  whereof  one  was  of  the 

And  fee  Mr.     quorum^  according  to  the  ftatute  :  and  they  demanded  this  fum  of 

ctB^ti*!?^r    the  plaintiff,   and  lie  refufcd  to  pay;  wherefore,   by  warrant  of 

Law*,  page  64.  ^^^^  jufticcs  of  the  pcace  to  levy  that  fum  upon  his  goods  and 

to  pass  74,       chattels,  they,  by  virtue  thereof,  di'ftrained  tboic  goods,  and  fold 

4*  Term  Rep.    tbcm  for  twenty  (hillings,  and  offered  die  refidue  to  the  plaintiff! 

*^^*  And  they  found,  that  anciently  the  village  of  Tottridge  was  parcel 

of  the  parifh  of  Hatfeild:  that  there  was  not  any  legal  aft  to  fever 

the  faid  vill  from  the  parijh  of  Hatfeild :  that  mode  et  ante  Umfur 

cttjusy  faff,  the  tithes  of  Tottridge  were  paid  to  the  parfon  of  Hatfeild: 

that  the  parfon  of  Hatfeild  uied  always  to  find  a  curate  at  Tottridge: 

that  there  is  no  parfon  at  Tottridge :  that  for  threefcore  years  pail 

and  more,  and  at  the  time  of  the  making  of  the  ftatute  ot  43.£//a. 

c.  a.  for  relief  of  the  poor,  etfemper  exinde  ufque  hunc  diem^  diff£ 

lUilla  de  ToTTRlDCB  communiter  reputata  fuit  ejji  parochia  defe^  ft 

per  totum  idem  tempm  conjlabulariosy  gardianos  ecclefitey  et  fupra^nforti 

femperum  diflct  villie  de  ToTTRIPGE  babei'e  confuevexunt  per  elec^ 

iionem  inhabitantium  ibidem.:  tliat  for  all  the  faid. time  rates,  aflclT- 

ments,  and  levies,  have  been  made  there  by  them  for  the  relief  of 

the  poor  of  Tottridge  \  which  rates,  during  ail  the  faid  time,  have 

beenufed  tt>  be  levied  by  their  proper  offlcefs  for  relief  of  the 

poortliere,  without  any  paying  to  the  ^oor  oiHatfeiltf^  or  joining. 

in 
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In  arty  affeflment  with  the  town  of  HaifeUd :  that  the  church  of     NicHptt 
7i//r/Vf^  during  all  that  time,  have  had  all  parochial  rights ;  and     •  ^g^*¥ 
that  the  inhabitants  of  TottriJge  have  not  ufed  all  that  time  to  con-     carte«. 
hibute  to  the  reparatioh  of  the  church  of  Hatfeild^  but  to  the  re- 
paration of  their  own  proper  church  and  chapel  only,     Et  Jifuper 
iotam  matcridm^  (sfc» 

After  argument  at  the  bar  by  Brian^  for  the  plaintiffs  and  by 
ArjciNSi^r  the  defendant^ 

The  Court  Ircfolved,  that  judgment  ought  to  be  given  for  the  Hob.  6A 
J>laintifFr  for  Tottridge  being  a  par'tjh  in  reputation  fo  long  before 
and  after  the  ftatute»  and  at  the  time  of  the  ftatute  made^  it  (hall  Ante,  9s< 
hot  be  now  for  this  purpofe  charged  by  Hatfeild ;  but  it  (hall  be 
charged  by  itfelf,  and  for  their  poor  only :  and  they  relied  upon 
the  judgment  given  in  the  cafe  ot  Hilton  v.  Pawle  [a). 

Atkins  then  moved,  although  it  fhould  be  allowed  that  the  in-  A  warrant  to 
habitants  of  Tottridge  be  not  chargeable  with  thefe  rates,  yet  upon  diftraln  for  a 
this  vcrdia  the  defendants  are  not  guiltv,  becaufe  they  did  it  by  P*^u*'.*'^?^ 
warrant  from  the  juftices  of  peace ;  fo  tney  did  it  as  officers,  and  ©f  xVb  an  in- 
thcrefore  cxcufable.— 5tf</ w«  allocatur:  for  the  rate  being  unduly  habiuncof  ^. 
taxed)  the  warrant  of  the  juftices  of  peace  for  the  kvying  thereof  will  not  juftify 
will  notejtcufe;  and  it  is  not  like  where  art  officer  makes  an  arreft  thcofflccrwlio 
\yj  warrant  out  of  the  king's  court ;  which  if  it  be  error  the  officer  **rim  of  i'^br 
muft  not  contradift,  becaufe  the  Court  hath  general  jurifdiftion;  unduiy^iaxcd. 
but  her*  the  juftices  of  the  peace  have  but  a  particular  jurifdiftion,  Poa6os, 
to  make  warrant  to  relieve  rates  well  aflfeflcd.     Whereupon  it  was  „ 
adjudged  fot  the  plaintiff.  u'^ZlV,]'. 

C«ftb.346.     F.N.  B.  Si.    10.C0.76.     a.BI.Rcp.  1141.  Salk»  700.  i.  Wilf.  153.    »•  WiJf.  405.  384«' 
3.  Com;  Digi  491.    1.  Hiwk*  P.  €.63.     Mr.  Confl^t  edit,  of  BoCt*i  Poor  Lawt|  Vol.  i.  p.  aoi. 

(a)  Ante^  91. 

Netter  agninj}  Percivall  Brett.  Cai£  7. 

Fiile  Jfite,  391. 

•THIS  Cafe  was  argued  by  the  Juftices  feriatirn. — Jokes  and  A  wJii  of  per- 
■*•    Berkley  agreed,  that  confultation  fhould  be  granted  to  prove  fo»»'^e^«  «b 
the  will,  becaufe  it  is  one  entire  will,  although  it  be  made  as  fc-  ^  J^^  {^\^^i 
Veral  wills  ;  for  that  he  firft  made  his  will  concerning  his  goods,  court;  a  will 
and  makes  the  defendant  his  executor,  and  appoints  therein  divers  • « -oc  1,,.  Atn^i 
legacieis;  and  after  in  tlie  fame  paper,  leaving  the  fpace  of  a  line  fi^goods^  if  it 
void,  he  wrhes  in  this  manner,  "  That  if  his  pcrfonal  cftate  (hall  \]^l^^,^f 
*'  not  fuffice  to  fatisfy  his  legacies  and  debts,  he  appoints  part  of  tobc*pfovcd* 
**  the  profits  of  the  land  to  his  executors  for  a  time;'*  and  in  the  there;  awiiuc 
condhifion  of  the  will,  **  In  witness  whereof,  to  this  my  will  I  !«"*'«  only  maj^ 
**  have  put  my  hand  and  feal ;"  and  thereto  fubfcribed  his  name  ^»  P^o^ed  there, 
and  put  his  feal :  fo  it  appears  to  be  all  one  entire  will.  matur\f*n\ 

And  therefore  Berkley,  Jujlice^  fai^d,  that  he  would  infift  upon  Ante,xi5.  '^5- 
two  rules  :  First,  That  the  probate  of  teftaments  for  perfonal  ^9'* 
things  appertains  only  and  properly  to  the  fpiritual  court ;  and  t*  Com.  Dig. 

for   Ac    probate  of   fuch    teftaments    no  prohibition  lies  (a).  *37. 

r     _:!         _  .  .       ^  r  .        .  \    /    -.Com, Dig. 


there ;  and  if  tlicre  be  a  fuit  to  compel  any  to  prove  fuch  teftaments  ^ft»»  6«8. 

(«)  9.  C«.  37-     Eq.  Ca.  107. 

Cc4  in 
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NrTTBn       in  Che  fpiritual  court,  a  prohibition  lies :  and  commonly  fuct  will^ 
againft       where  the  lands  are  devifable  by  cnftom^  are,  proved  before  the  or- 
*'^'^*       dinary  ;  and  therefore  the  Register,  246,  mentions,  that  wills 
of  land  in  London  are  firft  proved  before  the  ordinary,  and  after  bc- 
(tf)  R.  8S.       fore  the  mayor  in  the  huftings  {a) :  and  in  boroughs  a  dtvifc  of 
Co.  Lit.  in.  •.  lands  by  cuftom  is  as  a  dcVife  of  chattels,  and  fo  termed  and  re- 
Dai*^?!  *'*'      P^^^d*     Then  when  a  will  is  concerning  lands  and  goods,  and  is 
xl'cal^.'z,  c.  {.  ^"^  entire  will  ( as  the  conclufion  of  this  will  makes  it),  and  in  the 
will  of  the  land  is  a  claufe,  that  **  the  profits  of  the  lands  fhall  be 
•*  fot  the  berforraance  of  the  .will,"  fo  as  it  is  a  mixed  will,  it  is 
reafon  it  fnould  be  proved  entirely  in  the  fpiritual  court,  to  enable 
the  executor  to  fuc  for  debts,  and  to  expedite  the  payment  of  the 
legacies,  which  otherwife  might  be  longer  delayed :  and  the  pro- 
4.  Co.  i3.  b.     bate  of  the  will  for  the  land  will  not  prejudice  the  heir,  for  itihall 
not  be  evidence  at  the  common  law ;  nor  the  witnefles  being  there 
examined,  their  examinations  fhall  be  given  in  evidence  at  the 
common  Uw.     And  he  cited  the  refolution  and  agreement  of  all 
Crv>.  jac.  J46.   the  Judges  before  the  king,  that  where  a  tcftamcnt  is  made  of  land 
Am«.ii5.         and  goods  ^  no  p  ohibition  lies  to  ftop  the  probate  of  the  faid  tefta- 
ment  for  the  goods  \  and  that  in  fuch  cafe  the  teftament  being 
mixed  of  land  and  goods,  probate  ihall  be  of  the  entirciwill,  and 
x)ijgUt  not  to  be  of  parcels.     And  he  likewife  cited  the  cafe  9.  Eiiz* 
Dyer^  264..  that  land  was  devifcd  to  be  fold  for  payment  of  legacies, 
the  land  being  fold,  the  fuit  for  the  money  to  be  diftributed  may 
be  in  the  fpiritual  court,  contrary  to  the  opinion  in  4.  {ff  5.  Ph\i 
Isf  Marjy  althpugh  it  be  rifing  out  of  die  land. 
Sm  thecflfsof        And  Jones,  Jujlke^  agreed  with  him  in  refpeft  of  the  inconve- 
Mill  V.  Thoti-    nience  which  otherwife  might  enfue,  if  the  prooate  of  the  teftament 
tof^aiiie,  166    forthegoods  fhould  be  deterred;  and  thev  both  held,  that  a  con- 
fultation  fhall  be  awarded.     And  although  it  is  here  granted  upon 
motion  without  fpecial  pleading  and  demurrer,  yet  he  faid  it  was 
good  enough  ;  for  anciently  in  this  court  there  were  no  declara- 
tions and  Tuggeftions  upon  prohibitions,  but  they  were  granted 
upon  motions.    And  confultations  were  granted  upon  motioos 
*'  *  without  demurrer,  as  in  the  common  pleas. 

fee  Weftley's  But  /  argued  to  the  contrary,  First,  That  the  prohibition  is 
V'fe,  »rte,  pige  well  granted,  and  upon  good  grounds  \  and  therefore  a  confulta* 
t4*  tion  ought  not  to  be  awarded.     Secondly,  If  it  fhould  be  awarded, 

yet  it  ought  to  be  after  plea  and  demurrer,  fo  as  the  matter  might 
appear  in  pleading  for  what  caufe  it  is  granted.  To  the  first, 
that  it  is  well  granted,  becaufe  the  prohibition^  as  it  is  drawn  and 
granted,  doth  aliedge  that  the  teflament  is  made  of  the  land,  and 
tid  mention  of  the  goods;  and  thereby  is  endeavoured  to  make  a 
probate  of  tliis  teflament,  which  concerns  lands  only,  and  fo  to 
draw  into  queflion  laicutn  feoJum -,  and  always  in  fuch  cafes  a  pro* 
hibition  was  grai.ted.  And  whereas  in  the  Register  it  is  faid, 
that  the  probate  of  teftaments  in  London  is  firfl  before  the  ordinary, 
and  then  in  the  huflihgs,  it  was  anfwered,  that  is  alledged  to  be  by 
fpecial  cuftom ;  which  proves,  that  without  fpecial  cuflom  it  ought 
not  to  be  proved  there.  And  to  the  refolution  of  the  Jufliccj, 
that  a  prohibition  fhall  not  be  granted  to  ftop  the  probate  of  a  tef- 
tament for  goods,  where  it  was  made  for  land  and  goods,  that  doth 
not  prove  that  a  prohibition  may  not  be  granted  to  ftop  the  pro- 
bate of  a  tfftament  for  lands.    And,  as  my  brother  BiRKtEY  laid, 

tcftamcnis 
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tcftaments  of  land  only  fhall  not  be  pi;oved  m  the  fpiritual  court;     M«TT«t 
and  a  prohibition  ftiall  be  granted  if  they  fo  do  :  fo  here,  for  any      Rf""*^ 
thing  which  appears  to  the  contrary  ;  and^  a^  if  is  fuppofed  in  the         »*'»'^« 
prohibition,  the  Court  as  jadges  cannot  tafke  eonufance  that  it  is  ».Roli.A^.ji«. 
odicrwife  :  and  altliough  the  copy  of  the  tcftamcnt  be  (hewn  unto 
us,  that  it  is  in  one  entire  paper,  and  one  feal>  and  the  other  cir- 
cumftances  before  mentioned^  yet  that  is  but  private  information, 
of  which  we  are  not  to  take  cognizance  as  of  matter  of  record. 
And  I  aflentcd  to  the  cafe  in  9.  Ellz.  but  upon  this  reafon,  Becauie  i.RoU,Ah.  91^ 
the  land  being  fold  the  money  is  perfona),  and  aflets  in  the  hands  ^^^  *^*  ■• 
of  the  executors,  fo  as  it  favours  not  of  the  realty  being  e^tecuted.        *^' 
Secondly,  1  helcH  That  if  confultation  Ihould   be  granted,  it 
ought  not  to  be  in  this  manner,  contrary  to  the  Ufutfl  courfe,  upon 
a  motion,  without  pleading  and  demurrer  ;  and  as  it  is  here  upon 
an  interlocutory  fpcech  at  the  bar  only,  the  ground  thereof  not  ap- 
pearing of  record  :  and  inconvenience  would  enfue  i/fuch  courfe 
Ihould  be  fuffered;  for  the  party  might  be  prejudiced,  and  pcrad- 
venture  erroncoufly,  and  yet  he  (hould  not  have  his  writ  of  error. 
And  for  tliis  very  caufe  divers  precedents  have  been  where  prohi^ 
bitions  were  granted ;  as  in  the  cafe  oiThe Marquis  oflVincheJiev[a), 
Lloyd  V.  Lioyd{b)y  Wtfll/s  Cafe  U),  and  Hill  v.  Thornton  {d),  where 
a  prohibition  being  granted,  and  a  trial  liad,  whether  it  was  a  good 
will,  and  found  good,  yet  a  confultation  was  granted  only  for  the 
goods. 

But  here  in  this  cafe  a  confultation  was  grafted  generally. 

{a)  6.  Co.  23.      (^)  ^ich.  3S.  EUz.  Roll  355.      (<)  AntCx  94.     {d)  Aate,  166. 

Miller  and  Jolins  agatnfi  Manwaring.  ^*5*  •• 

PRROR  of  a  judgment  in  Chefter^  in  an  ejeftment  of  lands  in  Tenant  by  tic 
^  BlacofiyOi  the  dcmifc  of  5/V  Randolph  Crew,  the  12th  oi  Jugujl^  J""f^y  «;»""• 
4.  Car.  I .  where,  upon  a  fj[>ecial  verdift,  it  was  found,  that  {^j^  ^^^^  \^^ 

John  Earl  9/ Oxford  inxA  Ellzahith  his  wife,  in  right  of  the  faid  «hci  leafe  to  B. 
Elizabeth^  were  feifed  in  fee  of  the  manor  of  B/acony  whereof  the  ««^ commence 
land  in  queflion  is  parcel,  and  had  '\([\xeJobft.    Afterwards  the  faid  fntlhfch  wwa 

^obn  Earl  of  Oxford^  by  indenture  the  loth  o(  February,  27.  Hen.i.  m«eri»lerifurrj 
t  that  manor  to  Amte  Seaton  for  thirtv-four  years.     That  Elizabeth  and  another 
died  29.  Hen.  8. ;  and  on  the  21ft  March,  31.  Hen.  8.  the  faid  John  *«f«  ^  «hcr*. 
Earl  of  Oxford  ditd.    Afterward,  30th  >/y,   3S^Hen.%.  ^l^c  faid  *;;>"J^;;^ 
John  the  fon,  then  Earl  of  Oxford,  oy  indenture,  reciting  the  Icafe  ^q*,  ihe"ntxt 
to  Anne  Seaton  to  be  dated  loth  February,  28.  Hen,  8.  let  the  faid  heir  granti  ano. 
manor  to  Robert  Rochefier,  **  HABENDUM  after  the  end,  furrender,  therieafe  of  th« 
**or  forfeiture  of  the  faid  leafe  to  Anne  Seaton  for  thirty  years."  ?T*J?**f  ^' 
aad  they  find,  that  after  the  making  of  the  faid  indenture,  the  faid  JlJe^^ "f  ihT 
^ords  "  28.  if^«.8."  were  rafed  and  altered,  and  made"27.//^«.8.  ;**  raid  leafes,  and 
and  that  afterward,  viz,  26th  March,  35.  Hen.  8.  the  faid  John  Earl  mifreciting  rtie 
of  Oxford^  by  indenture  betwixt  )x\vs\^xii  HamUt  Freere  (reciting  the  iMfeto-ff..-  the 
\kx{zXx>  Anne  Seaton,  lOth  February,  27.  Hen.  8.)  granted  the. re-  Jhc^Sto^^^ 
verfion  of  the  faid  manor  and  prcmifes  to  the  faid  Hamlet  Freercy  fcendMTto"/* 
*'  HABENDUM  the  faid  manor  and  premifes  from  fuch  time  as  the  who  made  a*. 
**  fame  ihall  revert  and  come  to  the  pofleflion  of  the  fall  earl  or  his  lw<5  to  «he 
•theirs,  by  furrender,  forfeiture,   or  otherwife,  for  fixty  years:"  ^^'j.""^' 
that  afterward,  in  4.  Eliz.  the  faid  John  Earl  of  Oxford  died  feifed,  f^""  ^°*- 

W.  Jones,  3  94, 
X.  Roll.  AW.  S^c^.    1.  Roll.  4^br.  29.  44. ' 

atul. 
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MitLVft  and  and  the  fiid  manor  dcfcendcd  to  his  fon  Edward  EatlofOxhri 
Johns        that  he  by  indenture  betwixt  him  and  Gtffirj  Mwley\  dated  i4di 
lylAMi"I*iiio.  ^^^y^^  '5'  ^^'^'  reciting^  **  Whereas  John  his  father  by  indenture, 
'  *'  30th  July^  35.  //f«.  5.  demifed  to  Robert  Rocbtfttr  the  faid  fcrm 
**  or  manor  oi  Alacon^  habendum  for  thirty  years,  from  the  end  or 
••  determination  of  thfe  leafe  made  to  Jmu  Seaion^  dated  ioth  />- 
i.  levioz,  ft34«  **  bruary^  2).  Hen,  8.  for  twenty-four  years"  (wKich  is  a  felfe  re- 
cital, for  in  Rot:he/ter*$  leafe  it  is  recited,  that  the  leafe  to  /fnn£  SeaUn 
was  dated  lOth  February^  28.  Hen.  8.)»  "  and  re-granted  tlie  Icafc 
^^  to  Hamlet  Frcere  for  iixty  years,  to  begin  after  the  ejtpiration, 
•*•  furrender,  tit  forfeiture  (omitting  the  words  **  or  other  ufife^^)^  of 
•*  the  leafe  to  ^nne  Seaton,   the  faid  Edward  Earl  of  Oxford  dc- 
>  ^^  mifed  the  faid  manor  and  ferm  of  Blacon  to  the  faid  Qeffery  MorUy^ 
*•  HABENDUM  from  the  end  of  the  faid  Ifeafes,  for  fifty  years/* 
And  if,  &c. 

Theqtttnionit,  So  tlie  qucftion  was,  Whether  any  of  thefe  leafed  to  Hawfel 
Which  of  thefe  Freere  or  Morley  be  good,  and  were  in  ejfe  at  the  time  of  the  leafe 
kafesiresood  ?  ^ade  by  Sir  Randolph  Crew?  for  Sir  Randolph  Crrwclaimcd  the  in- 
heritance  of  the  manor  from  the  Earl  of  Oxford^  and  Sir  ff^tlliam 
Nor  r  is  claimed  the  leafes  from  Morley  and  Freere^  and  under  him  the 
defendant  claimed.  And  judgment  was  given  in  Chefter  for  ihc 
plaintiff. 

And  now  error  was  brought  of  this  judgment ;  and  the  error  af- 
figned  in  point  6f  law,  that  judgment  was  given  for  the  plaintiff; 
where  itought  to  havcbeen  given  for  the  defendant.  And  after  feveral 
arguments  at  the  bar  by  Rolle,  and  Mason%  Recorder  of  London^ 
for  the  plainiiffm  the  writ  of  error,  and  Calthrop  and  Serjeant 
Hedley,  for  the  defendant^  it  was  now  this  Term  argued  by  the 
Juftices  feriatim-y  and  all  the  Juftices  agreed,  that  the  judgment  iii 
Chefter  was  well  given,  and  fiiould  be  s^rmed. 

Ka  teiiOTt  by  The  FIRST  QUESTION  moved  was,  Whethet  the  leafe  to  ^nne 
.  ihecuncfymake  Seaton  was  determined  after  the  death  of  John  Earl  of  Oxford  whd 
ft  leafe  for  years  made  it,  who  was  feifed  thereof  in  the  right  of  his  wife,  and  tenant 
ftfervingp  rent,  y^y  ^j^g  courtefy.  Or  only  determinable  by  the  entry  of  the  heir  ?  for 
ab^hfteiydeter-  ^^  *^  were  only  .determinable,  then,  no  entry  of  the  heir  being  founds 
mined  by  his  it  was  Continued,  and  the  revcrfiort  was  in  the  Earl  of  Oxford  the 
death  that  no  fon  at  the  time  of  the  leafe  made  to  Hamlet  jFr^/r^.— But  for  this 
acceptance  of  point,  Upon  the  firft  argument,  Richardsok,  then  living,  agreed 
Mn'mlkclt  with  the  other  Juftices,  that  it  was  determined  and  void  by  the 
good.  deatlt  of  the  faid  John  then  Earl  of  Oxford^  tenant  by  the  courtefy, 

Pi  wd  ^'^^  ^'^^  being  dead  before,  and  then  Anne  Seaton  was  but  tenant 

jooet,  j^r^.*^*  ^^  fufferance,  and  the  freehold  in  the  Earl  of  Oxford^  and  no  revcr- 
Vaugh.  80.  fion  ;  and  for  that  poiiit  over-ruled  it  without  further  argument; 
3.Bjc.Ab.  397,  for  it  is  abfolutely  determined  by  the  death  of  the  tenant  by  tHc 
3*>'-  courtefy  ;  and  no  acceptance  of  the  rent,  or  confirmation  after  by 

Cowp.  eoc,^'    ^^^  hc'iVy  can  make  it  have  continuance.     Hde  i.Edw,  6."  Ae* 
DougL  50/       "  ceptance^'*  19,     2.  Co.  77.  the  cafe  of  Hdrvy  v.-Thonty  cited  S.Co.^^* 
in  Payn*s  Cafe. 

A  leafe  to  com-  Seconc^y,  When  the  leafe  to  Rochcfur  began  ? — And  as'  to  that 
mence  after  aljl  THE  JUSTICES  rtffolved,  that  it  began  prefendy  at  the  time 
tiTnt^T'^rioV  °^"*''^  fcaling,  becaufe  there  was  no  fuch  l6afe  in  efti  to  Anne  Seaton 
leafe  ftifbe^n  *^  ^^^  ^™^  ^^  ^^^  ^^^^^  ^^  Rochejlct^  but  determined  tlirec  yelrs  tt- 
pr^fiitly,  if  the  prior  teafe  was  vr>?d  in  livf.  Poft,  (Oi.— x.  Roll.  Ab,  849.  Hob.  1Z9.  Co,  Lil.4*.  *• 
%.  Bac.  Ab.  663.     3.  Bac  Ab.  427. 

fore, 


fore,  by  the  death  of  the  faid  Earl  &f  Oxfird  \  and  there  was  lio.  Uiitxn  and 
fucli  Icafc  made  to  Anne  Seatw  but  had  other  b^inning  and  other        J*"!** 
ending  tlian  is  recited  ;  and  therefore  it  began  prefently.     Vide  w.^^Jtiif* 
3.  Edw,  6.  Br.  **  Leafes,''  62-    6.  Co.  36.  a.  in  the  B^bop  of  Bath's     *"^^"*«- 
Cafe ;  Plow*  ThrogmortorC s  Cafe ;  Co.  Lit.  46.  b.    4.  Co.  74.  a.  £fy.  116.  * 

Thirdly,  The  lca(e  to  Rochefter  being  liafed  in  a  material  part  a  gnntof  in. 
ufter  the  fealing  and  delivery  thereof,  Whether  that  rafurt  be  a  corporcii.hire- 
caufe  to  make  the  leafe  void,  or  if  the  leafe  be  good  notwithftanding  l'"'"!"^'  '*^*" 
this  tafure  ?— And  Jones  and  Berkley,  Juftices,  held,  that  the  ^^^^  madTm 
deed  is  voided  by  the  rafure,  but  the  leafe  is  good,   and  remains  the  deed  after  it 
inejfe  not withAanding  this  rafure:   and  as  to  that  took  a  difference  »«  delivered  5 
when  an  eftatelofeth  his  eflence  by  a  deed,  vi%.  where  it  may  not  fn<^f«'^''',>(th« 
have  an  eflence  without  a  deed,  as  a  leafe  by  a  corporation,  or  of  1J^^,^^^^JJIS 
tithes,  or  grant  of  a  rent-charge,  or  fuch  like,  if  the  deed  be  rafed  furWvi^ 
after  ^eliv<*ry,  it  determines  the  cftate  and  makes  it  void  ;  but  .  ^^ 
when  the  cftate  may  have  eflence  without  a  deed,  there  although  Co.  Lit!  2^5.  a, 
it  be  created  by  a  deed,  and  tliedeed  is  after  rafed  by  the  party  him-  30S.  33?. 
fclf  or  a  ftrangcr,  that  (hall  not  deftroy  the  cftate  although  it  de-  Cro.  ehj.  626. 
ftroys  the  deed ;  wherefore  rafure  here'  doth  not  make  the  leafe  \*^qu'^^'  *^* 
void  and  determine  it*— But  /argued  to  the  contrary  in  this  point,  i.Bam.  ^^^^^ 
that  forafmuch  as  it  is  a  leafe  .by  the  deed,  it  is  a  contraA  I}y  the  Dyer,  27. 
deed,  and  the  party  himfclf  who  hath  the  intereft  by  the  deed  rafing  »•  "^ew*  1S5. 
that  deed,  he  determines  the  deed,  and  his  intereft  by  his  voluntary  *97- 
aft,  as  if  he  had  furrendered;  and  the  contraft  being  by  deed,  he  **,,  co  27^1. 
may  not  determine  the  deed  and  the  covenants,  but  quoad  himfelf  3.Bac.Ab.46j* 
he  doth  deftroy  it,  but  peradventure  quoad  the  leflbr  it  may  have 
eifencf,  if  the  leflbr  will ;  but  this  is  at  his  eledion,  and- not  at  the 
elefiion  of  the  IcflTce.     See  for  this  pointy   11.  Co.  2y.    Dy.  261. 
10.  Co.<)j.  in  DoSlor  Leyfeild's  Cafe^  7.  Edw.  3.  57.     14.  Hen.B.  27. 
per  Brooiy  44.  Edw.  3. 42.  {a). 

Fourthly^  Whether  the  leafe  to  Hamlet  Freere  be  good  or  Tenant  in  fee 
void  ?  And  that  refts  upon  confideration,  whether  the  leai'e  of  the  ^^^\^  ^i  i"fe  of 
land  by  the  name  of-a  reverfion,  where  he  hath  the  land  inpoflcf-  '^  ^f«'^c/[«« 
fion  and  hath  no  reverfion  (as  it  is  i{S£aton's  leafe  be  determined  prertlfcs^'if- 
in  faft,  and  Roebefter'%  leafe  be  void  by  the  rafure,  or  that  he  be  ter  the  deter- 
not  in  pofleflSon  by  virtue  of  the  leafe,  becaufe  it  is  not  found  that  minationof  a 
Rochefter  entered  by  virtue  of  the  leafe,  and  fo  cannot  be  an  eftate  ^^'^  ®^  ^^*"* 
turned  into  a  reverfion),  be  a  good  leafe  ?— And  for  this  point  all  ^ftti'*^^he  T* 
THE  Justices  agreed,  that  it  is  merely  a  void  leafe;  fbrthegrantin  aaot'licafcbel 
the  premifcs  is  only  of  a  reverfion,  and  it  was  the  intent  of  the  parties  came  void  by 
to  pafs  the  reverfion  only  expeftant  upon  the  former  leafes:  and  h« death;  thi* 
when  there  is  not  any  reverfion,  it  cannot  pafs  the  land  in  ^oflef-  ^^^^J  ^"f*  ,- 
fion;  for  by  the  name  of  a  reverfion  lands  in  poflcflion  cannot  voldf^forfhe 
pafs,  but  by  the  name  of  land  a  reverfion  may  well  pafs  j  for  he  ieObr  being  in 
who.  will  grant  landsin  poflcflion,  will  rather  grant  them  in  rever-  ^#i^wrhadno 
fion;  but  not  fo  e  converfo.     And  although  the  habendum  is  *«  to  '^'**'^  ^^ 
"  have  and  to  hold"  the Jand-,  that  ftiall  not  pafs  the  land  in  pof-  ^'^"J*  „^ 
fcffioni  for  it  is  intended  lie  fliould  have  the  lands  fo  returning.        ' " 
And  deeds  are  to  be  conftrucd,  that  they  ftiall  pafs  things  according  '^  ^^'  '/7-  ^* 
to  the  intent  of  the  parties,  and  the  ftrongcft  againft  the  grantor  pjowV  150. 

Jones,  355«     3;  Com.  Dig.  213.    Co.  LU.  sz.  b. 
(«)  See  alio  at  to  this  point  19.  Car.  i.      ing  ;  and  therefore  the  deed  or  wn'tinie  is  of 
t.  r.  which  makes  it  neceflary  that  all  leafes     the  eifeoce  of  ibc  leafe.    See  3.  Bac.  Abr. 
^mocfthanthncTcartlhoaldbeio  wrlc«     464, 

according 
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MBi,rERjtt)d  according  to  the  apparent  intent :  and  here  the  grant  ancTderoiTe 
joHut        is  Qjjy  Qf  a  reverfion,  and  the  habendum  fhall  enlarge  it  contrary  td 

II  TwA^  6  ^^^  gtant ;  fo  this  Icafc  to  Hamlet  Freer e  is  merely  void  ;  and  iJ  h 
be  not  void,  it  is  determined  in  tirae^  for  it  began  from  the  date, 

-A»*«»  *$S'  and  tlien  it  is  determined  by  effluxion  of  time.  See  exprefs  autho- 
rities, that  by  tlie  grant  of  a  reverfion,  if  he  hath  not  a  reverfion, 
nothing  palteth,  C«.  Liu  46,  324.  b.  10.  Coi  LofciUPs  Cafei  This 
point  is  recited  to  be  fo  refolvcd,  5.  Co.  124  b.  Saffytis  Cafe ;  P/«a/. 
196.423.433.  146.  ih  Throgmorton' $  Cafe.  And  where  it  was  laid, 
that  tlie  words  ^^  and  other  the  premifes*'  would  carry  it,  it  was  an- 
iWered,  that  cannot  be,  for  **  other"  is  alwftys  another  thing  than 
tliat  before  mentioned  ;  and  the  reveriion  of  the  manor  of  Blacm 
is  cxprefely  mentioned,  fo  '*  other"  cannot  be  extended  to  it.  f^idt 

it.  iti.  i.  Co.  177.  a.  35i  Hem  8.  **  Grantsj*  Br.  150. 

Alnfeintendeii  Thb  FWTH  QUESTION  wasj  Whether  Morley^z  Icafc  l¥as  in  efQ 
to  commence  i«  at  the  time  of  this  Icafc  made  by  the  plaintiff? — And  it  was 
/<tf»f»,  ^'»»«JV  RESOLVED  that  it  was  not,  for  that  mif- recites  the  former  leafed, 
£tor  te!fe  <L  *^^  ^°  ^*^^  ^^  ^*™^  ^"'^  ^  ^5  former,  where  it  recitte  lea(cs  and 
which  it  dc-  there  be  not  fuch ;  therefore  it  fhall  begin  from  the  date,  whidi 
pends  in  a  ma-  being  in  1 5.  Eliz.  for  fifty  years,  ended  1623.  Wherefore  for  a!i 
teriaipoint,ihaii  thcfc  reafons  the  judgment  was  affirnledi 

diatdy.  Co.Lit.  45-b.  Dyer,  x  16.  Plowcf.  148.  Uvi^7.  1.  Leon.  11.2421  Vj05h.73.  3.  Bac 
Ab.  427; 

cas£  o.       Sir  John  Stonehoiife  and  Elizabeth  his  Wife  againji  Sir 

John  Corbet. 
]n  wafte»  the     I^RROR  of  a  judgment  in  the  ^bmnion  pleas  iH  tiktjle.     Divers 
phintifffliewia  I-»  errors  were  afligned  concerning  the  waftc^  and  the  proceeding^ 
'fc te^'inuii  ^'^^^^'^ i  ^  which  being; over-ruled, 

to  Che  piaimiff  One  main  error  was  affigned  ore  tenns  by  Hend^n,  Serjeant^  at  the 
Jn  fee  j  that  w.  bar.  For  that  in  the  a£Hdn  df  wafie  he  declares,  that  Sir  Richard 
tt'ti^tf'  ^^'^^'^was  feifcd  in  fee,  and  in  Eajier  Term^i.  Jac.  1.  levied  a  fin* 
Kfe*  and*coin-  ^^  ^^^*'  ^*"^  ^®  ^'^^  ^^^  ®^  himfcit  for  lifc ;  andf  after  to  thtf  ufe  of 
init\ed  waflf  to  Elizabeth  his  wife  for  her  life ;  and  after  to  the  ufe  of  himfetf  and 
the  dimcrifoii  ot  the  hcirs  males  of  his  body ;  and  after  to  the  ufe  of  Sir  John  Cerb/t^ 
piainriff :  thi»  plaintiff,  and  the  heirs  males  of  his  bodv,  and  to  the  nfe  of  the 
omiffionth«^.  "c^rs  of  Sir  Richard  Corbet :  and  that  afterwards,  in  Hilary  Term, 
<)ied  witlmg  8.  Jac.  I.  the  faid  Sir  Richard  Corbet  levied  another  fine  of  the  fame 
ifne.  land  to  the  ufe  of  himfelf  for  life  ;  and  after  to  the  ufe  of  Sir  Jehn 

Jones,  3$4«  Corbet  and  the  heirs  males  of  his  body  ;  and  after  to  the  ufe  of  the 
,.RoU.Ab.83i.  right  heirs  of  the  faid  Sir  Richard :  that  aftcrwaods  Sir  Richarlt 
CiiftS?*!  died,  and  tliat  his  wife  entered,  and  was  feifcd  for  term  of  her  lifc^ 
a/sauwi!23o.  the  Tcverfion  to  the  plaintiff  ;  and  that  afterward  fhc  married  Sir 
ii4*  John  Sionehoufey  and  committed  "WTtHc  ad  exhareditationem  of  tfa^ 

^iob.  I.  «4«  pUintifF,  The  error  afiigned  and  infixed  upoh  was.  That  the  plain* 
^T  ^''**8^^*  tiff  hath  not  fufficieiitlv  entitled  himfelf  to  the  retcrfion  to  punifli 
!.  Com.  Dig.  ^*^^  wafle,  becaufe  he  doth  not  al ledge  that  Sir  Richard  C&rbet  wai 
-*-,.  '  '  *  dead  without  iflue  male ;  and  if  he  be  not  dead  widibut  ifluc 
».  Term  Rep.  male,  the  plaintiff  cannot  punifh  this  wafte  :  and  although  the 
HJ-  defendant  by  pleading  to  the  wafte,  hath  admitted  it  to  be  to  thii 

difinheritance,  yet  intendment  (ball  not  help  it,  being  nutter  of 

fubftance. 

But 
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Bnt  it  wa$  thereto  ^nfwcred,  That  forafmnch  as  it  is  faid  Ihc  en-  ^"  J**"" 
furcd  ijnd  was  feifcd  for  life,  the  remainder  to  the  plaintiff,  it  is  in-  fiJ^^Jj,  w*xr» 
^cndfd  that  Sir  Richard  is  dead  withgut  ifluc :  alfo,  he  alledgine  it        ^^^ 
$0  be  done  to  his  difinheritaucc,  tliat  cannot  be  if  the  other  |iad     StrJohw 
any  iflbe  alive ;  and  the  verdiC^  hath  found  it  to  be  to  his  di^nhe-      Corsit« 
ri(on,  by  which  it  is  to  be  intended,  that  Richard  died  without  iiTup. 

Wberefpre  Berklfy  and  Myself  held  it  to  be  no  error ;  but 
Jones  doubted  thereof. — Afterward,  upon  another  motion,  it  was 
adjudged,  that  the  firft  judgment  fliould  b^  affirmed .   Vide  5.  Edw.  ^ 
pL  37.     7.  Edw.  3.  pL  46.     13.  y  14,  Eliz.  Dy,  304,     ip.  C?.  63.  Ante^  jt|. 
Nup^^  istc. 

Bowton  againft  NichoUs.  casi  10, 

TERROR  of  a  judgment  giv^n  in  the  common  pleas';  where  judg-  The  defendant 
^  ment  waa  given  for  the  defendant,  and  that  judgment  here  ^^^j^ 
affirmed,  and  ten  pounds  cofts  given  here  to  the  defendant  upon  the  of  entM-brxw^ht 
ftatute  of  3.  Hen*  7.  c.  lo.  {a).  hy  the  plaintiff 

Grimston  now  mov^d,  that  colls  were  not  grantable:  for  the  |j^^f"fS^ 
Aatoteis,  where  judgment  is  given  againft  the  defendant  or  tenant,  execution  is 
and  he,  to  delay  the  execution,  brings  a  writ  of  error,  and  the  jndg-  thereby  delaydU 
mcnt  is  affirmed,  thathclhall  hpvecofts  for  delaying  his  execution.  Ante,  145. 175. 
But  here  the  judgment  is  given  for  the  defendant  in  the  common  3^3- 
picas,  fo  no  execution  was  to  be  awarded  there  againft  him ;  but  ^  P^'^^l^' 
the  plaintiff  was  barred ;  and  although  the  plaintiff  brought  the  ^.'^iJ^  „!* 
writ  of  error,  and  the  judgment  i$  here  affinped,  yet  it  is  out  of  the  1lBac.Ab.5tv 
Jlatutc.  4«  Mod.  7^ 

All  TH  B  Court  were  of  this  opinion,  upon  confideration  of  the  !'.?**"'    *' 
fiatute ;  wherefore  zfuferfedeas  was  awarded  tp  (lay  execution  for  Doogi.  751.  m 
thecofls.  wHiu 

{a)  But  now  by  1 3.  Car.  a.  ft.  s.  c.  a.  if  tiff,  after  any  jndgment  for  the  defmdanc, 

error  be  brought  of  a  judgment  after  ytr*  foe  error,  and  afterward  difoonttnae,  or  be 

did,  ■nd  the  judgment  be  affirmed,  the  de*  nonfuited,  or  have  judgment  agaiaft  hi^^ 

Isndant  in  error  fluU  have  double  coftt  \  th^  defendant  Qiall  have  coAi* 
^  hjr  I.  Ik  9.  Will.  3*  c  f  I.  if  the  plain- 


Eafter 


Eafter  Term,  ^ 

II.  Car.  I.     In  the  King's  Bench* 
Sir  John  Brampfton,  Knt.  Qhiefjuficc, 
^ir  William  Jones,  Kr^.  1 

Sir  Geprgc  Croke,  Knt.  Kjujiiccs. 

Sir  Robert  Berkley,  Knt^  J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Littleton,  Knt.  Solicitor  General^ 


.    .-J"    .iiipw upppppw  II  I  I 

Memorandum.  CAtt  i, 

f  1  '^HE  firft  Saturrtay  of  this  Term,  being  i8th  Jpril  1635,  Bhamfstow 


I        Sir  Johk  Brampston,  Knight,  of  the  Middle-Temple,  one  »PP?»^*J  9!*^ 
-^      of  the  King's  Serjeants,  was  made  Chief  Juftice  of  the  C'^it  Bwdw 
King's  Bench.     And  firft  the  Lord  Keeper  made  a  grave  and  long  Xntc,  %%u 
fpcech,  fignifying  the  king's  pleafure  for  his  choice,  and  the  duties 
of  his  place :  to  which,  after  he  had  anfwered  at  the  bar,  returning 
his  thanks  to  the  king,  and  promifing  his  endeavour  of  due  per-* 
formance  of  his  duty  in  his  place,  he  came  from  the  bar  into  court, 
and  there  kneeling,  took  the  oaths  of  fupremacv  and  allegiance  ac-  |^^  ,j-, 
icordingto  the ftatute  $'Joc^  i-c.   • :  then  ftanding  he  tooktheoath 
of  Judge;  which  is  the  fame  path  that  all  other  Judges  take:  then  he 
was  appointed  to  come  up  to  tlie  bench,  and  then  his  patent  (which 
was  only  a  writ  to  attend  the  office)   being  read  by  Broome,  Se^ 
condary,  the  Lord  Keeper  delivered  it  to  him.     But  Jones  faid, 
that  the  patent  ought  to  have  been  read  before  he  came  up  tp  the  R.  1x5.    ^ 
bench. 

Anonymous.  Cash, 

A  PROHIBITION  was  prayed  by  Grimston  to  the  fpiritual  To  pay  •  penny 
•^  court  for  fuing  for  tithes  of  lamos ;  furmifing  the  cuftora  to  be,  ^<*  «^«»7  lamb 
That  if  one  hath  lambs  under  the  number  of  feven,  he  oueht  to  pay  ^^^  ^^J^^*"^' 
^  halljpenjiy  for  every  lamb  under  that  number  in  lieu  of  all  tithes  ^  J  fovtnth*  ^^ 
of  lambs  -,  and  if  he  had  but  feven,  the  parfon  (hould  have  the  Umb,  chr  par* 
fcventh  lamb,  and  Ihould  pay  threepence;  and  if  he  had  eight,  he  foo  paying  two- 
Ihould  pay  twopence ;  and  if  he  had  ten,  the  parfon  fliould  h^ve  ^^iJ^*  **  * 
the  tenth  vfithout  paying  any  thing. — Berkley  and  Jones,  yuf-  *  '' 


Icdged  that  it  was  a  cuftom,  and  the  parfon  would  ftay  until  the  Dougi.  204. 
tenth,  and  would  refufc  to  accept  according  to  the  cuftom,  and 
that  in  the  fpiritual  court  this  furraife  is  not  allowed ;  therefore 
Brampston,  Chief  Jujike^  and  Myself  conceived,  that  a  prohi- 
bition isgrantableforthatcaufe:  and  Jones  and  Berkley  agreed, 
that  it  ihou}d  be  granted ;  and  the  party  might  demur  if  he  would. 

Also, 


4e* 

A  p^efcflpttnn 
«€C  to  pajf  tUhcf 
oiaftermotutb  in 
eonfideration  of 
making  the  fitfi 
Unhurt  into  hay 
IsCood. 

Cro.  Eliz.  6Co. 
Moor^  910. 

Tithe  of  bee» 
nay  be  dif. 
charged  by  a 
cvAom  to  pay 
tithe  of  their' 
itoncytwaxytod 
the  cxpenccs 
fltf  hiyin^tbcsH. 
Vcti,  559.      F* 

Jllthou$h  it  ap* 
^ar  xn^n  the 
proceedings  that 
m  action  was 
not  brought 
within  the  time 
of  limitation, 
|fft  the  4of^n- 
i^ni  cannot  uke 
auvanjtageof  it 
«A  motion,  hut 
muft  ptead  the 
ftatuti*. 
Ti^antey3Si. 


td,Jlayip..838. 


{h)  Ld.  Pa^-m. 

3^3.  4;5.  8X5. 
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Also,  for  tithes  of  aftcrmowth,  that  tlicrc  is  a  cuftom,  in  eon- 
fideration tliat  he  ftiould  make  the  firft  tonfurc  into  good  and  fuf- 
ficient  hay,  and  fet  it  out  in  cocks  fuificientty  dried  and  r^dy  to 
carry,  that  he  ihould  be  difchargcd  from  the  payment  of  tithes  of 
the  aftcrmowths.— And  that  was  held  a  good  fuggeftioii,  by  rca- 
fonof  the  cofts  he  beftowed  in  making  it  to  be  pcrfcd  hay. 

Cro.  Jac.4a.  1x6.  iz.M0d.498.  Bunb.  10.  314.  3fCom.Dig.  94.  i.Roll.  Ab.64Q, 
,H6b.  «50.    Doagl.  204, 

'  And  upon  a  furmife  made  that  he  was  fued  for  tithes  of  bees, 
that  in  eonfideration  he  paid  honey  and  wax,  and  wa3  at  the  charge 
for  hiyes  and  maintenance  of  them  in  winter,  \\p  Ihould  be  dif- 
charged  of  the  tithes  of  the  bees  therafelves. — And  upon  thcfc  fur* 
mifes  a  prohibition  was  granted,  being  one  of  the  firft  cafes  moved 
after  Brampston  was  made  Chief  Juftice. 

Na  B.  51.     z.  Roll.  Ab.  €51.     3I  Com.  Dig.  99.    DougL  204. 

Hawkings  agahtft  BUlbead. 

Trinity  Term 9  10.  Cor.  i.  Roll  1^1%. 
A  CTIQN  FOR  WORDS.  Whereas  the  plaintiff  was  of  good 
^^  name  and  fame,  and  of  a  chaftc  converfation,  and  divers  had 
offered  to  marry  unto  him  their  daughters  ^  and  whereas  be  was  iix 
communication  with  one  tVdliam  RuJfcUxo  marr}^  his  daughter,  and 
th^  faid  fVilliam  Rujfell  was  willing  to  have  his  daughter  to  match 
with  him,  and  offered  fortv  pounds  in  marriage;'  that  tlic  defen- 
dant, having  communication  with  one  y.  S,  and  others  of  the 
plaintiff,  on  the  twentieth  oi September^  y.  Car-  I.  to  difcredit  the 
plaintiff  and  hinder  him  of  his  marriage,  faid  of  the  plaintiff, 
^  That  the  plaintiff  had  lain  with  fuch  a  woman  and  others, 
**  and  them  camallter  cognovit  ;'*  by  reafon  whereof  the  faid 
ffHUam  Rujfell  utterly  refufed  to  give  his  daughter  to  match  witli 
him  ;  and  that  he  caufed  the  plaintiff  to  be  profecuted  in  the  arch-? 
deacon^s  court  for  that  incontinency  ;  and  thereupon  he  brought 
his  aftion  in  this  court  in  Michaelmas  Term^  10.  Car,  i.  The  de- 
fendant pleaded  not  guilty  i  and  found  againfl  him. 

And  now  Maynard  moved  in  arrefl  of  Judgment,  that  thelc 
wprds  being  fpoken  aorh  Scftemher^  7.  Car.  i,  ^ngthe  a^ion  being 
brought  in  Michaelmas  Term^  10.  6V.r.  i.  (whereas  it  ought  to  be 
brought  within  two  years  by  the  llatute  of  21.  Jac.  i.  of  limitations) 
by  his  own  (hewing,  it  is  brought  for  words  fpokei>  above  two 
years ;  and  therefore  hp  is  to  be  barred  of  this  a£lion. 

Butbecaufe  he  had  admitted  the  action,  and  had  not  pleaded  th^ 
ftatute  of  limitations,  but  not  guilty ;  Jones  and  Berkley,  7^/<^"> 
held,  that  he  fhall  not  now  have  advantage  thereof.  Ana  Jokes 
faid,  that  he  knew  it  had  been  fo  ruled  twice  in  the  tiipe  of  tl)C 
LoKD  Lea,  Chief  Jujitce^zn^m  the  time  of  Sir  Ranpalj*  Crew, 
Chief  Jujiicc ;  for  ptherwife  there  fliouldhc  a  mifchiefin  this  court 
more  than  in  anotlier  court,  t;/z.  in  the  common  pleas,  where  they 
profccutc  by  original  and  outlawry  5  and  if  the  outlawry  be  revcrfcd, 
the  ftatute  aids  the  plaintiff.  But  here  they  proceed  by  latitat ^vfhtit* 
by  the  caufe  of  thf  a£tion  doth  not  appear,  and  may  pcradventyr? 
divers  years  continue  by  prbcefs,  before  the  defcjndant  may  be  ar- 
reflcd  (h) :  and  the  plaintiff  in  his  declaration  needs  not  Ihew  the 
caufe  wherefore  he  did  not  commence  his  fuitfooner;  for  if  he 
iliould  do  fo,  the  4eclaration  would  be  mpre  prolix  than  was  con- 

{  vcQient. 


Eaftfer  lertrii  iv  Car.  u    In  B-  R.  4^5 

venicht.  Biitifthcdcfcndarttplcadsthcftattiteof  st.y^f.i.  c.  .then    Hawkikcs 
the  plaintiff  by  tha  replication  ought  to  IheW  good  caufc  \thy  he    ^^^^^^";ll 
did  not  bring  his  aftion  within  the  time  limited  by  the  ftatute  (a),      «^^«**»« 
dthcrwifc  he  is  to  be  barred  ;  for  the  ftatute  allows  of  many  im-  («)».Buff.96u 
pedimentSi  v/z;  infancji  imprifohment,  oufier  le  mer^  and  others 
therein  mentioned^  which  fhatl  be  fufficient  caufeft  that  the  adioli  ^^v  ^^  g  ^ 
Mras  not  brbught  foortcr  (*);  i .  wilrf'ij^* 

But  /  doubted  thereof^  becaufe  by  his  own  fhewing,  It  appears  ^q^JiI'^I^^^ 
Hiat  the  adion  is  not  brought  within  the  time  limited  by  the  fia- 
flitc,  and  tht  ftitutiJ  is  in  the  negative,  *•  that  it  (hall  not  be  brought 
**  but  within  the  tiihe  ;*'  fo  the  Court  ek  offido  ought  to  abate  it, 
Unlefs  he  had  IheWn  Wherfefoire  it  was  rtdt  btdught  within  the 
time. 

But  by  thb  opinion  of  the  other  Justices  it  was  adjudged 
for  the  plaintiff,  Uiiiefs  other  caufe,  &c« 

Th«  Gafc  of  Baker  againp  Mdckihg.  C^«M* 

Fiili  antif  Pagi  387* 

hnHlS  cifc  Was  now  this  Tet-iti  argued  at  the  bar,  and  aftef  at  A  infefcrlifa 
*    the  bciich.    Arid  BrampSToi^,  Tones,  arid  Berkley,  Juf-  ^  war«oied 
rices,  argued,  that  the  devife  wis  Void  ;  for  they  all  held,  that  tlid  c.^iV'iwde'br 
leafe  for  life  is  only  the  leafe  of  the  tenant  In  tail  duririg  his  life  atenint  in  uii 
&nd  the  life  of  the  lefliee,  and  then  it  is  a  difcontlnuance,  and  the  and  the  rarer, 
revcrlion  t^en  froiri  hirtl  in  feVerfiort  is  difpkccd  ;  and  then  he,  ?*««^ »"  ^» 
having  nothing  in  the  reverfion  but  ohly  a  l-ight»  cilinot  make  a  )J^^^|ff ''^ 
devife,  for  thcTeafe  beihg  a  leafe  for  life,  tendering  a  peppei'-corn,  Jniy  of  t!w 
is  not  warranted  by  the  ftatUtc  of  32.  Hen.  8.  c.  a8.  and  then  eHatc  ih  tall,  * 
being  a  Icafc  fot  life  of  the  leflcc,  the  livery  is  only  made  by  tlic  ^"»  of  «he  it- 
tenant  in  tail,  for  he  hath  the  fole  ^o^tt  of  the  irrimediate  free-  ^^^^^r, 
hold  and  the  Imnlcdiate  poflcffion  and  inheritance :  theii  when  iIJ!!Th«*2i'islt» 
thef  make  a  leafe  fot  life.  It  is  kn  Immediate  wi-ong  X6  the  intail,  um  reVerfioner 
ind'difcontihues  the  eftate-tail  during  the  life  of  tlie  leflce  ;  and  »>y  thcdeatdof 
the  tenant  in  tail  hath  gained  a  neW  fte,  ahd  is  feifed  of  a  revetfioil  '^«  ^"»^"^  *» 
in  fee  expcftant  upon  the  eftate  for  life  during  the  leafe,  and  it  is  ijile^^'l^vwed 
a  new  revcrlion  in  tlic  plaintiff.     And  for  that  they  relied  upon  the  kffcc  Air- 
THE  Year-Books  11.  Hm.  7.  and  i^^Hen,  j.    It  tiiere  be  te*  vive* 
nant  in  tail,  remainder  to  his  right  heirs,  be  may  be  reftrained  by  ^  |^  «  . .  g 
a  condition  not  to  alien,  for  his  feoffment  is  there  held  a  dilcon-  i*.RoJi.Ab»  59I 
tinuarice.     And  Jones  cited  a  cafe  adjudged,  Loti/  Cromwell  v.  lai. 
Andrews  (a)  :  Tenant  in  tail,  remainder  to  his  right  heirs,  makes  a  '•  ^y*  3*- 
feoffment  by  deed,  ahd  delivers  the  d«cd  to  the  feoffee,  and  after  ^^*  ^^'  **♦• 
livery  is  made  by  an  attorney  ;  thequeftion  was.  Whether  the  re-  m^^I^*,  ,81^ 
iiliindcr  palled  by  the  delivery  of  the  deed  ?  for  then  livery  to  him  «.  And'iio. 
in  remainder  had  not  been  adifcontinQancc.    But  it  was  rcfolved,  ^ut.  ^31. 
that  it  was  a  difcotitinuance  j  and  there  is  no  difference  when  te-  ^Com.^ig.  76. 
nant  in  tail,  remainder  to  his  right  heirs,  makes  a  feoffment,  and  b^I.  Np^'ioo! 
when  he  in  reverfion  and  tenant  in  tail  join  in  a  leafe  for  life,  3.Com.Dig. 76. 
which  is  a  difcontinilance ;  and  it  is  a  difcontinuance  ptefentiy,  cowp.  70a. 
or  it  cannot  be  a  difcontinuance  by  the  der^th  of  the  tcnaat  in  tail  H,BLRip.a«9. 
having  iflue  -,  for,  as  BHAMi'stON  faid,  the  change  of  the  reverlion 

(«]  Cro.£Iiz.  95.  ^ 

cao.  GJLK.  D  d  IS 


^ 
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BArii  IS  prefontly  by  the  livery  or  not  at  all,  and  it  is  not  chang^  br 
againft  tlic  dcatli  of  tlic  tenant  in  tail  having  ilFuc  ;  and  that  being  a  Icafc 
HACKihG.  f^^  j|^^  Y^i^  of  the  leiTee,  cannot  be  conftrucd  to  be  a  Icafe  for  the 
life  of  the  tenant  in  tail  (as  it  thall  be  conftrued  if  it  be  not  a  dif- 
continuance),  and  after  bis  death  without  illiie,  a  leafe  for  life 
againft  him  in  rcverfion.  Wherefore  they  all  concludedi  that  it 
was  a  difcontinuancc,  and  jadgpient  ought  to  be  given  for  die 
defendant. 

But  /argued  to  the  contrary,  tliat  it  is  not  any  difcontinuancc, 
nor  the  revcrfion  difplaced  ;  First,  Becaufe  it  fliall  not  be  taken 
to  be  a  tortious  leafe  and  a  difcontinuancc,  when  by  any  means 
it  may  be  conftrued  a  good  and  rightful  leafe ;  and  it  may  be  here 
fo  conftrucd,  when  tenant  in  tail  and  he  in  reverfion  join,  for  it 
is  an  eftate  derived  out  of  both  their  eftates,  viz.  a  leafe  of  the  te- 
nant in  tail  as  long  as  he  lives,  and  afterward  of  hiiD  in  reverfion, 
Bhil.N.p.  IOC,  as  Trfport's  Cafe  (a)  is  rcfolved.  Secondly,  It  is  no  difconti- 
c.  Lev.  36.  nuance,  becaufe  they  join  in  the  leafe,  for  he  in  reverfion  joins  in 
the  aft  of  making  of  this  leafe,  and  fo  it  is  not  the  intention  of 
any  of  the  parties  to  difinhcrit  him  in  rcverfion,  and  to  take  away 
or  difplace  the  reverfion  :  wherefore  the  law  ihall  not  make  an? 
fuch  conftruftion;  efpecially  here,  when  tenant  in  tail  is  dead 
without*  iifuc,  there  is  not  any  iflue  againft  whom  there  fbould  be 
a  difcontinuancc  ;  and  it  is  not  a  difcontinuancc  to  the  reverfion, 
becaufe  he  joined.  To  prove  this  was  vouched  Bredons  Cafe  (^). 
And  an  aift  may  be  a  difcontinuancc  now,  and  not  a  difconti- 
-nuance  by  matter  ex  fqfl  ;  as  if  tenant  in  tail  infeoff  him  in  rc- 
verfion and  a  ftranger,  a^id  he  in  reverfion  furvivc,  it  is  no  dif- 
continuancc. So  it  hufband  and  wife  make  a  lea(e  for  life,  by 
deed,  of  lands  of  the  wife,  if  the  wife,  after  the  death  of  the  bul- 
band,  agree,  it  is  no  difcontinuancc  ;  but  if  (he  difagrec,  it  is  a 
difcontinuancc.  So  here,  if  tenant  in  tail  had  died  having  ifibCf 
it  might  have  been  a  difcontinuancc  againft  the  iffue;  but  if  other- 
wife,  it  is  againft  the  intent  of  the  parties  to  conftruc  it  to  be  a 
difcontinuancc  when  tenant  in  tail  bath  no  ifiue. 

But  ALL  THE  OTHFR  JUSTICES  held  it  to  bc  3  tortious  aft  ift 
itfelf,  and  that  altl^ougti  he  hath  iK>t  afterward  any  iifue,  it  is  not 
•  material :  wherefore  it  was  adjudged  for  the  defendant. 

(a)  6.  Co.  14.    Co.  Lit.  4j.  ap  {Jk)  27.  Ar«.  8,  ^/.  13.    t.  Co.  76.  jl 


^^"5-  Mayo  againft  CogQull. 

In  ^-jeament  17RROR  of  a  judgment  in  ejeftment  againft  hufboad  and  wife. 
«adw1fc,"if'H£  '^^^  defendants  pleaded  not  guilty,  and  the  vrifo  was  found 
it  acquitted,  ^"'^(/i  ^ind  thc  liulband  found  mt  guilty'\  and  judgment  againft  the 
and  SHI  is         t^ufband  and  wife,  quod  captantur. 

judt^mcni  '  The  error  was  afligned  for  this  caufe,  Qecaufe  the  judgment 
frffl/*«/nVf».'«r,*  ought  to  havc  been  againft  thc  wife,  quod capiatur^  and  not  againft 
againit  both;     the  huftand  where  he  is  acquitted,  for  he  oueht  not  to  bc  impri- 

'^:::,:7.:.r..  ^"^^  ^^  ^^^  ^'^^^'^  ^ff<^"ce.  ^' 

Cro.  Eli*.  381.  1.  Roll.  Ab.  %%u  '  Moor,  704.  Cro.  Jac.  to«.  4^.  9«  Co.  71.  a^  Hok.  98.  lot. 
&tra.z  167.1217.    Wiif.  149* 

But 
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fiiik  iiOLhtj/or  the  defendant  in  the  writ  of  error,  moved,  that       Mayo 
51  is  not  any  error^  and  that  the  judgment  in  this  cafe  ought  to  be       'g^i^fi 
ftgainft  theltt  both,  Md  capiantur ;  for  it  is  only  for  the  line  to  the    ^«*»*"*''*- 
king,  and  the  imprilonment  is  no  longer  but  until  the  fine  be  paid, 
and  the  hufband  ought  to  pay  it,  for  the  wife  cannot.     And  to 
prove  this  he  cited  a  {^retedent  in  this  court,  Lewis  v.  White  {a)^ 
Where,  in  a  writ  of  error  upon  a  judgment  in  the  common  pleas, 
in  trefpafs  againft  hufband  and  wife,  they  pleaded  not  guilty,  and 
the  hufband  Was  atquitted^  and  the  Wife  only  found  guilty  ;  and 
the  judgment  was  againft  th6m  bdtli^  quid  capiantur :  and  it  was 
afligned  fot  etror  for  this  caufe,  and  tlie  judgment  affirmed.    And 
Broom,  the  Sec^ndary^  faid^  that  fo  zxt  all  the  precedents  of  this 
Court. 

The  CoitRt  Aerefbrt  hert  Awarded  AtcordSngly,  that,  notwith- 
iUndihg  this  error,  the  judgment  fhould  be  affirmed. 

But  then  ariother  error  was  afligned,  That  ih  the  declaration  there  judgment  is 
Was  liot  vi  ei  armis ;  and  upon  view  ot  the  recotxl  it  appeared,  trrfpafi  fewM 
that  it  wis  in  the  writ  vi  et  armis  intravit^  fcf<*  but  in  the  count  it  '^f  ^"^  o^. 
Was  omitted. — Wherefore  for  thiH  caufe  the  judgment  was  re-  ^tif^^^LZif, 

t.  fff*.  7.  I9.    t .  UtAl  Ab.  421.   F.  N.  B.  StS.    Cro.  Jis.  44}.  516.  5|6*    Sdk.  63C;    i.  Sana^  %u 
lA,  Rijrra.  985*    CarUi.  66.     k.  Bm.  Ab.  91. 

(i)  Cre.  Jic.  «6).  Ab.fi^i.  C4itli.|^;  |wModiat5.  Raonv^ 

(^)  Seei6.-ib  i7.Cir«t.  e.8.   5.I16.    Ejfft.  l|t» 
WiU.*Mft7^c.ifl.  4,Aiin.c%ttk  5JlaVb 


3D  <i  2  triq^ity 


^  Trinity  Term, 

I  r.  Can  i.     In  the  King's  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jujlice^ 

Sir  William  Jones,  Knt.  T 

iVr  George  Croke,  AT//.  UHft^ces. 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
^  Sir  Edward  Littleton,  Knt.  Solicitor  General. 


OASk  I.  Bufliell,  Hurftwayt,  and  Brand,  a^ainjl  Yaller.     - 

trinity  Term,  lO,  Car,  i.     Moll  ^^6* 

'the  |ir?rtcVal  TIP ^^^^  ^^  ^  judgment  in  th<?  common  ))lcas,  bjr  BuJbtUii^ 
iind  Knii  cannot  IH  dercndant,  and  Hurftwayt  and  £rtfW  the  bail,  in  the  com- 
joih  in  I  writ      J.    ^  mon  pleas,  againft  ihiiTer. 

theprincipri  Grimston  affigncd  for  error,  That  no  cmplas    wa«  awarded 

i(|gn(icnt.         againft  the  principaU  and  yet  2Lfcirt;  facias  iflued  againft  tlicbail) 
nie,  300.        jnd  judgment  againft  thcra. 

575.  *      It  was  now  mo.ved,  that  this  writ  of  error  brought  bjr  tlic  bail 

Cro  lac  184  ^'^^  the  princifrki  was  nptgood»  fprthcy  ought  not  to  join  in  a 
Hoh.  72!  writ  of  error ;  for  the  bail  may  not  avoid  the  judgment  again* 

Gcdb.  440.  the  principal  by  any  error  which  is  in  the  proceeding,  and  the 
1.  Uv.  1 37-.     principal  hath  nothmg  to  do  with  the  judgment  s^ainft  the  bail 

sBaCiAbw  199. 

1 .  Tcrni Rep.       And  ALL  THE  JUSTICES  Were  of  that  opmion,  except  Berkley, 

•7';.  who  doubted  thereof,  becaufe  by  the  judgment  againft  the  prin- 

3.  Term  Rep.    ^jp^j  ^j^g  jjgjj  j^  damnified  i  wherefore  he  conceived  they  fliouU 

^*  join  in  the  error  to  avoid  the  principal  judgment.    But  he  agreed, 

that  the  principal  ought  not  to  join  in  a  writ  of  error  to  rtvcrfc 

the  judgment  againft  the  bail ;  and  afterward  he  confented  with 

the  other  Jufticcs,  that  a  writ  of  error  lies  not  in  this  maimer 

Wherefore  it  was  abated. 

Caie*.  Townfend  againjl  Hunt. 

Hilary  Term,  II.  Car.  i.     Roll  774. 

An  affymffik  A  SSUMPSIT.  The  plaintiff  declares,  Whereas  Francis  Ti^tt- 
will  Mc,  *i.  *^  Jend  made  his  will,  and  thereby  devifed  to  the  plaintiff  three- 
ihough  the  con-  f^ore  pounds,  to  be  paid  at  his  age  of  one-and-twcnty  years ;  and 
cxcc^ilTin*  made  Jnrte  his  wife  his  executrix,  and  left  aflcts  to  pay  his  debts 
P*rt7*»*i"  the  a*^  legacies;  and  that  the  faid-rf««r  took  the  defendant  to  hiifcand, 
<icfmdant  pro-  Riid  afterwards  the  plaintiff  d'ame^  to  full  agej  and  the  defendant 
mifc  to  pay  the  and  his  wifc  paid  to  the  plaintiff,  in  part  of  payment  of  thcfcid 
rtfi.'u«of  ate:  jcgacy,  upon  the  23d  oi  Jpril^  three -and-fifty  pounds,  who  gave 
Kr?tion*'of  the  ^"  ^*^^  defendant  and  his  wife  a  general  releafe';  that  the  defendant, 
p»aint?ff having,  28.  September^  5,  Car.  I.  in  confideration  that  the  plaintiff,  at  the 
at  the  defer),  defendant's  requeft,  had  made  a  general  releafe  to  the  defendaai 
di.oi's  rtqueft,   j^^j  j^jj  ^jfe^  affumcd  to  the  plaintiff,  that  if  his  wifc  did  not  pay 

executed  z  ^K. 

m  rat  rdeafe  to  hit  wife  executrix.     Ante,  223.     S  C.  Jone t,  3S5.      1.  RolLAb.  13.      DyeTit?!* 

A.  Leon..  225.  f]}{ 
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fhe  fevcn  pounds  rcfidiic  of  the  faid  legacy  in  her  lifetime,  that  hi    Towv^tKb  * 
would  pay  it  after  his  (the  faid  defendant's)  wife's  death  :  and  al-       Jj^**'*:^' 
ledges  in  fad,  that  th«  defendant's  wife  did  not  pay  the  faid  fcven         "*  *"' 
pounds  in  her  life,  and  that  he  had  required  it  ot  the  defendant,  Plowd.  301. 
aiid  he  bad  not  paid  it,  per  quod  adio  accrevit.  ^^  ^***'  59« 

Upon  this  declaration  the  defendant  dcnjurred  ;  and  it  was  ar-  M«x>r,  S66,, 
gucd  at  the  bar  by  Farrer  for  the  plaintiffs  and  by  CalthROP  ^*  J^^*  '^' 
f^r  the  defendant.    And  he  (hewed  forcaufe  of  his  demurrer,  that  ^  ^coii^Dig.  * 
this  promife,  being  for  a  confideration  paft,  is  a  void  promife ;  and  j^j.     *      ' 
here  \i  not  a  continuing  confideration,  but  nudum  ^aiJum  unde  non  3.  s*Ik.  96. 
oritur  a^io  (a) :  and  compared  it  to  the  cafe  in  10.  Eiiz.  Dyerjiji.z.  /  v  ^  i^qii  ^k 
where  one  promifed  to  one  who  was  bail  for  his  fervant,  to  fave  ,,.    ' 
him  harmlefs,   it  was  adjudged  a  void  promiff .  Moor,  no. 

Berkley,  Jtifucty  for  this  reafon,  was  of  that  opinion  :  but  >f  ^j.'  gs^.*  '^'* 
it  had  been  a  donfiderarion  continuing,  as  in  confideration  of  mar-  ^.uv.  91)66. 
rying  hisdaughter  or  coufin,  which  is  as  a  gift  in  frank-marriage,  it  Sir*.  5(^2. 
had  been  go«i ;  but  not  hiere,  no  more  than  if  in  confideration  ^ 

you  gave  him  an  horfe  a  year  fince  he  had  promifed  to  pay  you 
ten  pounds,  which  is  void',  bccaufe  paft. 

But  Justice  Jones  and  Myself,  upon  the  firft  motion,  conr 
ceived  it  good  ;  for  if  this  promife  had  been  made  at  the  time  of 
the  releafe  made,  it  had  been  clearly  a  good  promife  and  a  good! 
confideration ;  then  being  made  after  the  releafe,  forafmuch  as  the 
telcafe  is  made  at  the  defendant's  requeft  (^),  and  the  defendant  {h)  i.RoU.AV. 
hath  the  continuance  of  the  benefit  tliereof,  the  promife  upon  this  "•  P-  *o, 
confideration  is  good  enough ;  for  fo  the  cafe  imports  in  Dyer<^  zfx,  ?"  ^*'  3W- 
If  the  bail  had  been  entered  into  at  the  mafter's  requeft^  and  after-  ^^**,'^'*  *** 
wardi  he  had  made  the  promife,  it  had  been  well  enough.     And  1.  Com.  X>\g. 
fortjjis  purpofe  they  vouched  the  cafe  of  Marjh  v.  Ra!nsford (c)^  14a, 
and  another  cafe  here  of  Rigges  v.  Bui/in^ham  [d)y  where,  in  con- 
fideration that  the  plaintiff,  at  the  defendant's  requefl,  had  granted 
the  next  avoidance  of  fuch  a  church,  the  dtrfcndant,  at  a  day  after, 
promifed  to  pay  to  the  plaintiff  one  hundred  pounds.     After  vcr- 
dift  upon   nopt  qHumpJi^y  it  was  moved  in   arreft  of  judgment^ 
FjRST,  Bccaufe  there  was  ne  tjme  or  place  mentioned  when  that 
grant  was  made. — Sed  non  allocatur  \  becaufc  it  was  but  an  induce- 
ment to  the  aAion. — A  Second  Exceftiok,  fiecaufe  it  was  a  Continttinff 
confideration  paft,  and  it  might  be  twenty  years  before. — Sed  non  cooadccation. 
allocatur  %  bccaufe  it  was  nDade  at  the  defendant's  requeft. 

Afterwards,  in  Michaelmas  Term,  ii,  Cgr.  I,  the  principal  cafe 
being  moved  ag^in,  all  the  JvsriQESf  feriatim^  delivered  their 
opinions,  that  it  was  good ;  and  it  was  adjudged  for  the  plaintiff. 

(f)  1. 1}anT.37.  p.  25.    ».  icon.  iii.  (^}  Cre.  £Uz«7i5. 

The  King  agahijl  Sir  B^fil  Brook,  ^^^^  ^ 

CCIRE  FACIAS,     ^are  non  fatisfecit  a  fine  aflefled  upon  him  A/rir^/tW^f 
at  the  juftice-feat  in  the  Foreft  qf  Dean.    The  plea  was,  that  will  He  for  a 
Ac  jxiftice-fcat  was  ^t  Glocefter^  which  is  out  of  tlie  Foreft.,    An,d  fi««.«^  ^ 
thereupon  it  was  demurred,  becaufe  the  beginning  of  the  jufticc-  |^*'/^2b* 
fc«.v?^  within  tli9  Foreft,  though  after  adjourned  to  Glocef^er.^  j^,^  ^^^  J^ 

foreA.— 2  •  ReU«  Ab«  534.     4.  Bac*  Ab,  410* 

D  4  3  And 
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T«K  KiN«     And  ALt  TKi^  Court  held  it  good  cnoiigh,  tb^  tli«  raftice-ftal 
H^^A       being  begpn  4t  a  place  within  th^  Foreft,  it  xmy  be  adjourned  to 
BwK**^     a  pJ^e  out  of  thpForcft,  &c.   Wberpforc  it  was  ^djudgod  fo?  ^ 
Jpng, 

See  ftatutt  7*  Rifb.  3.  c,  3. 

^Aii  4.  The  King  ({gabift  Mynn. 

Pipings  io  qciRE  FACIAS,  where  fuch  judgment  was  g/ven  ^nft  him, 
Cwirtt^may  be  ^^  ^^"8  found  tf  trefpoffir^  for  cutting  trees  within  the  Foitft 
removed  into  without  licence  I  and  the  proceeding  againft  him  being  remo^ 
the  King's  by  ceriionm  out  of  the  chancery,  and  by  mittimus  fent  into  the  King*^ 
9»sh.  Bench,  he  ples^ding  fuch  ploa^  and  demt^rer  the^reupon—- |T  was 

AnjvDCtD  for  the  Ipng« 

cam%S'  Smith  agaiftj  Smith. 

On  jadgmeiit  p^ROR  of  a  judgment  in  dower.  The  record  ctrtified  the  i^ 
^t*^  he^fliioT  ^  fcndant  in  mi/ericordia,  and  tlie  error  intended  to  be  afligud 
IKK  be  aJ^€^.  W*5»  Becaufe  the  defendant,  beiiig  an  infant,  and  appearing  bj 
Ante,  161.  *  guardian,  ought  not  to  be  am^r^ed.  The  defendant  moved  in  the 
Mt  4st.  574.  common  pl^as  to  have  it  amended,  and  it  was  amended,  and 
«.  Co.  49.  ^adp  nikil  in  mifiricordid  quia  infans  ;  aild  upon  ^  writ  of  certiorm 
V.  Co.  6s'.  b,    this  amendment  was  fo  certified. 

P^  ^  Wr  ^    Cro.  Jec  6zS.    Djrer,  338.     1,  RoU.  Ab.  ^14,    4.  Com.  Dig,  177. 

And  it  was  moved  by  Grimstok,  tliat  it  ihould  be  ameQde4 
in  this  court,  and  the  judgment  IhonId  be  affirmed. 

I  doubted  if  fuch  amendment  mi^ht  be  upon  difnimitiom  alledged 

in  the  record  againil  the  record  certified  in  point  of  the  judgment 

—But  becaufe  it  being  now  certified,  that  the  record  at  the  firft  was 

mif-certified,  the  Court  here  would  not  intend  tliat  it  was  amended 

after  the  judgment  entered,  but  that  the  record  in  the  court  there 

3.  Lev.  344«     (in  the  judgment)  was  well  entered  at  the  fiifl,  and  not  mil- 

Salk.  49.  entered.   And  th^t  being  in  cafe  of  dowtry  and  after  yerdi£l,  whicb 

i,Bac.Ab.|o8.  ^^^^  j^  j^  favoured,  ths  Court  agreed,  tliat  fuch  certiorari  10 

aid  the  judgment  was  well  awarded.    And  the  record  yf^  sunended 

accordingly,  and  the  judgqient  afErii^d. 

Case  6.  William  Rcve  agaifij  Malftep  and  Barrow^ 

Hilary  Term,  ^.  Car.  I.     RJI 

tf^^hM^sJ!!^  T^RESPASS  for  entering  into  certain  lands  called  Hoo-Grnt. 
rmgb  ffgiifi  Upqn  not  guilty  pleaded,  a  fpccial  verdi£k  was  found,  whereby 

are aike ;  botii  it  app€aied>  tliat  George  Reve^  copyholder  in  fee  of  |h|S  land  in 
ihaii  dcfccnd,  queftion,  being  parcel  of  the  manor  of  Hoo^  where  the  cuftoni  is, 
li!c''"oi,Te{l''  ^^^^  ^^^  '^"^  *^  ^^  ^^  "^"^  °^  Borough  Englifh^  defcendiblc  to 
fon  Tw^*  »f  «  ^^  youngeft  fon,  h?d  iflfue  threj:  fons,  fViUiam  the  plaintiff,  G«r?o 
copyhold  be  aod  ChayieSy  aiid  fiirccndcred  that  copyhold  to  the  \|fe  of  hipfclt' 
fiirrcndered  to  and  Atme  \\\s  Wife,  and  his  heirs ;  and  they  were  admitted  accori- 
ii(e/*r  /i/k,  and  fjjgly.  Arteirward  Oedrge  the  fether  died,  fcifcd  of  tliis  reTerfion, 
dteS'!!?  W;:rf<^^n<*^.>.  Jo,:  i:  tp  the  faidCW/«  his  ypungeilfon. 
eAite  determine,  ic  fhall,  nnf,bv  th^cudom  clef€en<|  to  his  nga  yoQOgeft  brother,  for  the  GjiQom  only  extend 
to  youngeft  fon«.*  SiJ^i*J:re,'i{  he  Hiall  noc'haye  it  as  htir  'u  tht  fmtUr  /-  or,  Wbdther  tfte  efdcfi^  ^  **^ 
hav^  it  «i  ktit  f  tU.joun^eft  hrikfr?-^^,  C.  x.^oU.  Ab.  614,  624.    I.JoQes,6|i.   i.Co0«Pi&^^ 
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//»w enters  And  enjoys  it;  and  afterward,  in  12.  Jac.  t,  Charks      RitT« 
died  withom  Tflbc.      Afterward  ^/fw,  in  6.  Cflr;  i.  died:  TVtUiam  -     H'^^'^fl 
Reve^  the  eldcft  fon,  was  admitted  and  entered.     George  Reve^  the     Bar^o^.*" 
kconA  fon>  enters  and  claims  that  land,  and  furrenders  to  the  nfe 
of  the  defendant  Maljhr^  who  was  admitted  f  upon  whom  IVtUiam  4  Co.  u. 
the  pJaintifF entered  ;  and  he,  and  the  other  defendant  as  his  fer-  "^f^u  »*5* 
vant,  re-entered  ;  whereupon  thi«  action  was  brought.  Et  ji  ju^er  ♦•  ^^-  3^- 

This  matter  was  argued  at  the  bar,  and  after  at  the  bench  ;  and  i.RoiLAb.50i. 
it  was  argvicd  at  the  tench.  bvJoNEs,  Juftkcy  and  by  Myself, /or  *•  ^^l\f^^'  ^\' 
the^intiff'y  and  Berkliy /ju/tuey  and  Brampston,  ChUf  juf-  ,  °Pccl^' wiiw'^ 
iice^  for  the  defendant,  67 

The  folc  queftion  was,  Whether  William  Reve,  fon  and  heir  of  '^7**™*  ^^^^ 
George  Rcvfj  who  created  this  reverfion,  and  brother  and  heir  of  *    ' 
Charles^  wlio  had  this  rcveriion  as  youngeft  fon  and  heir  in  bo- 
rough £ngli  lb,  ox  George y  the  middle  fon,  Ihall  have  this  reverfion  ? 

First,  It  was  agreed  by  them  all,  tluit  G^crf^f  cannot  have  it, 
as  brodier  and  heir  of  Cbarlesy  by  the  cuftom,  bccaufe  the  cuftom 
IS  only  to  extend  to  the  youngefl  fon,  and  not  amongft  brothers, 
where  no  fuch  cuftom  is  found ;  and  without  a  fpecial  cuftom 
found,  that  it  ihall  defcend  to  the  youngeft  brother  (a),  the  law  («)  Co.  Uu 
will  not  admit  it,  becaufc  cuftoms   ought  always  to  be  la^cn  "°   **• 
ftriftly  {b)  ;  and  fo  it  was  refolved  in  Ballard's  Cafe^  for  a  copy-  /^j  j  1  cv  13$ 
hold  in  Tw/^fl»i  (r).    ,  iioii.Ab.6*v 

Secondxy,  It  was  agreed  by  them  all,  that  although  Charles  4-  Leo"-  »4i- 
never  was  admitted,  but  died  before  admittance,  it  is  not  material,  ^'***  J*^*  *^^* 
for  it  is  all  one  jis  if  he  had  been  admitted  i  for  he  was  a  copy-  (f)Tothiii,io«. 
holder,  and  might  have  furrendered,  or  charged,  or  let,  &c.    •.         i.Coin.Dig6o8'. 

THiRDt\%  They  all  agreed,  that  bet\vixt  a  copyhold  in  Bor 
rough  Englilh  and  a  frpehoid  in  Borough  Englifh  there  is  not  any 
difference  (J) ;  and  that  \{  Anne  the  motlipr  had  died  in  the  life  of  C*''  ^-  '^^we 
CharUi^  and  Charles^  furviying,  h^d  entered  and  died  without  iflue,  ^*"**  **• 
then  IfllUam  (hould  have  h^d  the  land  as  heir  of  Charles. 

But  the  great  queftion  was,  this  being  a   reverfion  expeftant  Sa»k.  14J. 
upon  an  efcite  for  life,  and  Charles  n^ver  being  fcifed  of  the  lands  ^-  Wod.'iia. 
in  poiTeffion,  but  dying  in  the  life  of  the  tenant  for  life  without  j^'^*^"*' 
i/Tue,  Whether  George^  as  youngeft  fon,  may  claim  it,  or  that  IFil^  I.  K»bie,  xs8- 
lianiy  as  heir  at  the  common  law,  ihall  have  it  ? 

Brampston,  Chief  Juftice^  ^nd  Berkley,  argued  ftrongly, 
that  Gwr^r,  the  middle  brother,  fhould  have  it,  and  by  confe- 
queticc  the  defendant,  who  claimed  under  hitp,  as  if  Charles  had 
never  been  born  or  in  cffe  \  for  there  being  a  reverfion  expeftant 
upon  an  eftate  for  life,  and  the  tenant  having  the  poflleflion,  George 
Ihall  make  (lis  title  from  his  father,  and  take  by  defcent  from  him 
who  had  the  feifin  of  the  frcchoW,  and  not  make  any  mention  of 
him  who  had  but  the  revcrllon  cxpe£lant  upon  an  eftate  for  life  [e)  : 
and  compared  it  to  the  cafe  of  a  brother  of  the  half-blood ;  al- 
though the  eldeft  fon  furvive  the  father,  yet  he  may  plaim  it  by  Co.  Lit*  fca.S. 
defcent  firon^  bis  father,  when  the  eldcft  had  not  polleffion  and 

(«)  Tilts  op-ntoh  approved  by  Holt,  Ld.  Raym.  1014..  i.  Peere  Wmt.  ij. 
Cbuf  7ttfif(i9  in  the  CaCe  of  Clement  v.  Co.  Lit.  ^^i,  L.  C.  £•  f^ktr^t  Manu- 
SeudaoH/re,  Mod,  Cafct;  m.    Salk.  143.   Jtript^ 

D  4  4  died 
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JIevi        died  without  iflue,  ^  40,  Edw,  3.  pL  9.   9nd  7-  H^it.  5.  ^/.  2. 
itf  '^^"^  and  *"^  '^  ^*^^  father  died  in  poflcffion,  and  th^  ^Idcft  fon,  furviYing, 
BaViiow.      ^^^^  before  cn?ry,  the  fecoi>d  fon,  although  he  were  of  the  half- 
blood,  (hall  h^ve  it,  he  claiming  by  defccnt  from  his  father ;  and 
1.  Con.  T)i;.     never  fha}l  mai;e  mention  of  his  brother,  altliough  in  fome  re- 
608.  fpcAs  he  was  a  tenant,  to  alien  and  change.    But  in  all  aftions 

*•  Bw.  Ab.  30.  and  writs  where  he  convevs  by  defcent,  there  Ihall  not  be  any 
mention  of  any  but  of  thofe  wno  took  the  eftate  *aad  liad  feifm, 
and  not  from  others  who  never  had  feifin,  the  law  cfteeming  thcoi 
as  if  there  never  had  been  any  fuch  pprfons  ;  as  in  fitz.  ^^Recwerj^^ 
a  1 2.  and  8.  Co*  88.  b.  Bnckmer^s  Cafe\  and  by  confequence  he 
fnay  claim  here  as  youngcit:  fon  by  the  cuftom,  as  heir  in  Borough 
Englifh,  as  if  Charles  never  had  been,  becaufe  he  hath  it  by  defccnt, 
and  in  courfe  of  a  defcent. 

Butagainft  that  Jokes  and  Myself  held,  that  IFiUiam^  the 

eldeft  brother,  had  the  better  title ;  and  we  agreed  to  all  the  cafes 

put  of  defcents,  or  conveyed  by  defccnt  at  the  coipmon  law.    But 

g.RoUf  (14.     m  this  cafe  the  youngeft  fon  hath  it  by  cuftom;  for  he  being 

Joungeft  fbn  at  the  time  of  the  death  of  his  ^ther,  that  makes  him 
eir  i^  Borough  En^ifh  by  tlie  cuftom;  and  for  this  caufe  none 
can  be  faid  4s>  be  bcir  in  Borough  Englifti  to  his  father  fo  long  as 
liis  ftlber  lives.  See  6.  Co.  22.  a.  Gorgt^s  Cafe.  And  when  tbi 
youngeft  fon  is  heir,  in  whom  it  vefts  by  the  cuftom,  it  is  an  in- 
heritance fixed  in  him  \  and  the  cuftom  hatli  its  operation  in  him. 
^nd  none  may  claim  that  sifter  but  he  who  is  heir  untd  him :  and 
therefore  wo  held,  that  th^  youneeft  fon  who  is  in  ejft  at  the  time 
of  the  death  of  his  father,  only  ihall  have  it  by  the  cuftom.  And 
if  a  man  hath  iifiie  two  fons,  and,  being  feifed  of  land  in  Borocg|i 
l^nglifh,  dies  fcifcd  of  that  land,  his  wife  frivement  enfelnt  of  a  fon, 
the  fon  in  ejfe  (hall  have  it  by  die  cuftoiQ,  and  the  fon  born  after 
ihall  not  diveft  him,  becaufe  he  was  not  youngeft  fon  at  the  time 
pi  the  death  of  his  father.  Fide  5.  Edw*  4.  pL  6.  o.  Hen.  7.  pL  15. 
30.  Jffl  47.  If  land  vefts  in  an  heir  by  reafon  or  a  contingency, 
9.  Com.  pig,  although  another  heir  more  near  comes  aftfr  in  ejfe^  it  Ihall  never 
^%.  *  '  be  divcfted  ;  and  he  who  will  after  claim  ought  to  claim  fron^ 
j.Caii>.pig.  6p.  h5na  in  whom  the  eftate  vefted  (a).  80  here  ihis  reveriion,  vcfting  in 
the  youngeft  fon  by  the  cuftom,  is  quafi  by  a  contingency,  and  he 
is  named  heir  per  acddcns^  as  in  Raicliff*s  Cafe^  3.  Co.  38.  a.  and 
he  is  quaR  a  purchafor  of  that  reverfion  ;  wherefore  when  he  dies 
vrithout  itTuc,  it  iliall  defcend  to  him  who  is  his  heir,  which  is  the 
eldeft  fon :  and  he  is  his  heir  to  his  youngeft  brother,  and  alfe 
iieir  to  his  father,  who  was  laft  feifed  of  the  reverfion  j  and  tbeic 
IS  no  reafon  but  he  (hould  have  it  as  heir  to  his  brother  and  to  his 
Either.  And  this  cafe  is  not  like  to  the  cafes  put^  wher^  they  claim 
merely  by  the  common  law. 

And  whereas  it  was  held  by  BRAMrsTOM  and  ^erkley^  that 
George^  the  youngeft  fon,  ihould  have  it  a^  heir  in  Borough  Eng- 
lifti, becaufe  he  is  the  youngeft  fon  wheii  tbtfenu  died,  and  the 
reverfion  fell  in  pbflelfion : 

But  that  was  utterly  denied  by  Jones  and  Myself  ;  for  he  was 
not  yopngeft  fon  when  his  father  died,  and  none  may  h^ye  it  by 

(«)  Sec^  cbf  JO. ^  II.  Will.  j.  1. 16. 

that 
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fh^t  cuftom,  but  he  who  is  youngeft  fon  at  the  time  of  the  death       ^>v« 
of  the  father:  for  as  it  is  f^id*  that  fuch  an  one  eji  prlmogemtus  ejus       H^* 
fiUus^  and  heir  at  the  common  law ;  fo  in  Borough  Englilh,  that     baijiow!^ 
fuch  a  one  eft  mimme  natus  at  the  time  of  the  deati^  of  his  father, 
and  heir  upto  him  according  to  that  cuftom  :  and  he  who  is  the  i.PeercWiU.$7. 
middle  fon  at  the  time  of  the  death  of  his  &ther,  pinnot  be  faid  to  ^^*p '^^ 
be  the  youngeft  fon  at  that  time,  and  therefore  nqf^ithintjic  cuf-  ««»''«^' w.6f* 
torn.     Wherefore,  &c.  (n). 

(a)  See  Clementi  «•  Scndamore,  |.  Peere  Win.  (3, 

Anonymous,  Cai«7. 

TERROR  of  a  judgment  in  Coventry.  The  erforaffigned  and  in-  Jo^snwt  for 
*^  fifted  upon  by  Ma\nard  was.  That  the  veidia  found  5I.  for  ^^^^^ 
damages,  and  26s*  8d.  for  cofts.    And  the  Court  awarded,  that  he  nmchi^ 


lhoi)Id  recover  the  damages  and  cofts  afleflcd  by  the  jury ;  and  fi)r-  mmf^ffi$.  h 
ther,  that  hefhould  recover  53s,  4d.  de  incremento  ad  requifitionim  the  good,  withoat 
plaintiff;  and  he  doth  not  Uyfrp  mj/fiyirfx, according  to  the  ufual  ft7>«f ^«ifr« 
^rourfe  of  the  precedents ;  ^nd  \t  might  be  the  incremeuium  vr^pro 
damnis. — And  all  the  Court  (except  Beeklisy)  held,  that  it 
was  well  enough :  for  it  fliall  be  mtendcd  pro  mijist  which  was  the 
laft  antecedent,  and  that  which  might  lawfully  be  increafed,  and 
pot  pro  damms ;  which  qannot  be  incjrp4fe4«  Wherefore  the  judg- 
fx^^t  vfas  affirmed. 


Michaclftm 


♦*♦  Michaelmas  Term, 

1 1 .  Car.  1.    In  the  King  s  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jujiice. 

^  Sir  William  Jones,  Knt.  1 

Sir  Gcdrge  Crokc,  Knt.  V  Ju/iias. 

Sir  Robert  Berkley,  Knt.  \ 

Sir  John  Banks,  Knt.  Attorney  Generals 
S>r  Edward  Littleton,  Knt.  Solicitor  General. 


e^kftt  1^ 


King  againft  Fitch. 

Trinitj  Tnm^ 9.  Car.  I .     Roll  J 1 3. 

Ill  w^  fvr  wj^  RROR  of  4  joctgmcnt  in  waftc  in  the  common  pleas  ;  whore 
|btcrjjw»ftwfe  W\  }\>A%VMTtt  was,  opon  default  of  the  defendant,  that  a  writ 
ftverai  placet     M,»4  ©f  eni(uiry  of  waftc  lho« W  be  arvi^rded. 

in!y  be*givtn.  MaykaAd  alfignecf  for  error,  First,  Bccaufe  the  wafte  being 
Aate,  318.  affigned'in  three  houfcs,  tv'o  gardens,. &c.  upon  the  writ  <Tf  enquiry, 
Port.  451.  wauc  was  found  in  the  houfcs  and  gardens,  and  entire  damage 
Roll.  Ab.  569,  given.  And  it  was  alledged,  that  feveral  damages  ought  to  be  given 
570  673.  for  every  of  them,  fo  that  it  might  appear  to  the  Court  what  da- 

3.  Bum.  i58.  inages  were  in  every  of  them  ;  for  if  it  were  fmall  in  any  of  dicing 
io.*Co!  iVo.  ^'^'  "^dcr  I2id.  it  is  fo  little  that  the  Court  would  not  adjudge  it 
3.  Uv.  314.  wafte  ;  and  being  afligned  in  feveral  houfes,  it  ought  to  appear  to 
sira,  910.  the  Court  how  much  is  the  wafte  of  every  of  them  by  itfelt  parti- 
a.  Com.  Dig.  cularlv.  Vide  9.  Hen,  6.  pL  67. — Sed  non  allocatur:  for  when  the 
**cromp  Prac.  ^^r'"  ^"^  jurv  have  had  the  view,  and  given  damages  for  the  wafte, 
*',^.  *  it  (hall  not  bo  intended  petit  damages  in  any  ;  and  the  ufual  courfo 

Bull.  N.  P.  110.  is  in  all  precedents  to  find  entire  damages. 

In inqucftsof of-  The  SECOND  Error,  Becaufe  upon  the  writ  of  enquiry  of 
fictithere may  be  wafte  thi|teen  jurors  were  returned  to  befwom,  where  there  ought 
moreorierstban  to  bebuttwelve:  for  it  is  not  like  to  other  writs  of  enquiry,  where 
iw«/v# jurors,  j^  j^  ^^^^  ^^  j^^^^  ^^^^  ^j^..^  twelvc,  at  the  fhcrifF's  pleaiure;  for 
P.N.  Br.  107.  that  is  hut  a  mere  inqueft  of  ofEce  :  but  here  it  is  a  verdift,  and  in 
Finch's  Law,  nature  of  a  verdia,  whereof  an  attaint  lies.  Fide  3.  Hen.  6.  pL  29. 
t.Halcfi.     —Etadjournatur{a). 

Co.  Lit.  155.  note  (3).    9.  Roll,  Abr.  673^    2^  Com.  Dig.  «6.    5.  Com.  Dig.  370. 

(4)  Vide  Poft.  451. 

Case  1.  Afton  agaUift  Symon. 

Aficiaelmas  Term,  lo.  Car.  i.     Roll  S^* 

Arx ajfumpfitWdo^  A  881IMPSIT.  That  the  defendant,  the  twenty-fifth  day  of 
en  an  exiirefs  •**■  jipril^  3. Car.  I.  in  confideration  the {^aintifF  would demile  to 
pronr.ifc  to  pay  ^^^  defendant  the  moiety  of  an  houfe  and  certain  lands  for  three 
di!I!it»ofi  ulat'  y^^*  ^^^  ^^^  ^^^^  of  twenty-five  pounds  a-ycar^  payahje  at  Aftchael- 
ih«  piiiniiff  mas  and  tjie  Annunciation^  aflumed  to  pay  the  faid  rent  at  the  fai4 
would  demife  Feafts :  an^  allcdges  in  fa6^,  that  pofiea  the  fame  day  he  demifed 
t!ie  bnds  on  the  faid  lands  tp  the  defendant  in  forma  pradiSfiy  and  that  he  en- 
fc!*vc^  "  "  '^*   joyc<l  fhc  land  accordingly  during  the  three  years,  and  h^d  notpaii 

his  rent. 
I.  Com.    Dig.  XI 5.    S.  C.  Jone9]  364.    S.C*  x.RoU.  Abr.  I, 


Mi4!^)mv  T«nn,  ii,  Car,  j.    In  B,  R.  4»if 

The  defendant  p]c^  a  furrendcr  of  the  faid  lands  before  any  of  Acton 
tha  Fwfts  for  wnicb  the  breach  wa«  affigncd,  and  acceptance  •'^«'^ 
thereof.  Ai^d  lierenpoa  they  were  at  iffue  ;  and  found  for. the  ^w^*- 
pfatintiflF. 

Grimstok  now  mqved  in  arreft  of  jydgm?nt,  that  the  action 
lies  not>  hecaufe  it  is  grounded  upon  a  perfonal  promiTe  in  a  real 
contra^ ;  which  real  contract  being  executedt  t\\t  afumpjity  which 
is  merely  pertbnal,  is  determined ;  and  the  rent  being  real,  h^can- 
fiot  bring  this  a£tion  for  the  non-payment  thereof. 

But  JoNEs^  Berkley,  and  Br  ampston,  Chief  Ju/llcg^conceiyci  Cr«.  jac.  59S, 
it  lies,  for  it  is  a  collateral  andabfolute  promife;  but  if  it  had  been  ^^^'  11  as  1^ 
an  implied  promife,  as  upon  a  fale  of  goods,  ic.  this  adion  lies  *'    <>"'AJ>.aj, 
not.    But  there  being  an  exprefs  and  direfi:  promife  alledged^  which 
|s  in  a  manner  confell^d  by  the  defendant  oy  his  plea  in  bar,  the 
aAion  lies,  as  if  he  had  covenanted  by  deed,  or  were  obliged  by  au 
obligation  to  pay  the  rent ;  and  fo  this  pro-life  is  good  (<i}« 

But  /doubted  thereof,  bccaufe  it  is  a  perfonal  contr^d :  and  by 
the  leafe  made  the  perfonal  contraft  is  determined ;'  fo.r  it  is  iu 
vain  to  have  an  ajjumpfit  where  h#lhay  have  debt  upon  the  leafe, 
and  thereby  recover  the  debt  and  damages  for  the  forbearance :  and 
\n  this  a£tion  no  gager  del  ley  lies  ;  and  then  there  1$  no  cs^ufe  to 
have  this  a£iion. 

Germyn  urged,  that  if  this  action  were  maintainable,,  then  the  To  tm  ajfumffit 
defendant  could  not  plc?id  evif^ion  or  fufpenfion  of  the  rent  by  ^^  ^"  "M' 
entry  into  paxt  of  the  Und.  CXST* 

But  ALL  T^R  Court  denied  it;  for  notwithftanding  this  pro-  ti)eterm<er« 
mife,  it  is  a  rent  as  before  i  and  if  it  be  determined  as  a  ^-ent,  the  f^}^*^^  ^^  **^ 
promife  for  the  rent  is  alfo  difcharged  ;  whereupon  by  the  fkid  p^idlliSl^ 
three  Jufiices  it  was  adjudged  for  the  plaintiff.  ee.  ' 

But  we  all  agreed,  that  there  ought  to  be  an  exprefs  promife  proved,  on  ^fftedai  ^- 
if  he  hzii^lczAtA^^  nqn  ajfumpjit  'i*^  and  that  an  implied  promife  would  /*'*/!^  ^^  «"«• 
not  have  fcrypd.  thcpiaintitfihaU 

Berkley  held,  that  if  he  recovered  damages  to  the  value  of  the  arrears  in  da- 
rent  arrear,  it  may  be  pleaded  in  bar  to  an  aftion  of  debt  for  the  maga. 
rent ;  but  Br  ampston,  Chief  Juflice^  and  /denied  it*  ^^®»  ^-  341- 

Yclv«  84.    Cro..  £)iie.  57, 140.    Cro.Jtc.xiQ.     i.  Sid.  179. 

Berkley  faidi  if  one  borrow  money,  and  promife  to  enter  inio  To0ffumpfit,x\m 
^nd  to  pay  it  a^  a  day  to  come,  and  promife  t-hat  he  will  keep  his  <*«^«n<*«n«  may 
|ay  of  payment,  and  afterwards  he  makes  an  pbligation  for  the  pay-  ^!^  for  there- 
incat  qf  this  mo^cy  at  the  day,  if  he  fail  of  the  payment,  debt  may  cowy,  for  thT 
i^  brought,  againu  him  upon  the  obligation,  and  he  may  al{o  bond  deter- 
maintain  aii  aaion  oi  the  c^fe  upon  the  promife  ;  byt  /  denied  it,  ""»""  **»«  ««• 
becaufe  the  obligation  deli^rn)ine.s  the  contra^.  ''*^* 

Clifr.  199.    Cro.  Ja^.  33. 134    *.  Wilf.  331.    Q^yg^.  ^^^  ^ 

(4)  Kow  by  IT.  Oep,  1.  e.  19.  f.  14.  "  mnd 9tcufaiiot^o(  what  wat  fo  held  or  en» 
^  To  obviate  dtfticulties  that  may  occor     ^  joyed  \  and'  if  on  the  evidence  9Ay  parol 


deiBtfit  »re  opc  tiy.  de«d»  it  is  *«de(nife  or  agrcement^noibydeed,  whereon 

*»  eMQe<l«  thee  the  landlord  may  recover,  '^■a  certain  r4ef  waa  rtferved,  (MA  a^'car,  it 

f  a  iipafooable  fatisfaaion  for  th^  lands,  **  Ihall  be  made  ofc  of  as  evidence  of  tfie 

'  ccnemeots,  or  hereditaments  held  or  oc-  **  nuuiUm.  of  damages  to  be  recovered.*' 


1^  cu|^ied  m  an  aAiOD  on  the  CJife  for  ujjt 


Doiv 


4^6  Mld^clmas  Termj  "^  1 1 «  Car.  i  •    In  B.  Rl  - 

Ca«  3*  Done  againjl  Smethier  and  Leigh. 

Trinity  Term»  8.  Car.  I.    Roll  13  lO. 
In  covenant  to    p^RROR  to  rcvcrfc  a  fine  {a)  in  Chefier^  2.  Car.  i .  betwixt  SmetbJir 
levy  a  fine,  if  the  Ht^^^  i^T/]^*  demandants,  and  Sir  Richard  Dene  zi}d  Sir  John  Done 
^''^•^^mSTbe  ^"^  Margaret  his  wife  and  John  Done  their  fon  and  heir  apparent 
^ifJa2to\tie   deforceants,  &c. 

•wonere.  The  error  ailigncd  was,  Becai^re  the  writ  of  covenant  was  dir 

Jones,  351.373.  re^ed  to  the  coroners,  with  this  claufe  in  the  end  of  the  writ, 
ijlall./kb.797.  ««  6  uia  pradUlus  JoH.  DoNE  miUs  eft  vicecomes  comitatus  Cis- 
1**M^  *it  '*  ^^lX,^fi^i  executio  brevis  pradi^.  per  coronator*  ita  quid  vicecomes 
Moor,  547.  *'  non/e  intromittat^*  where  tlie  writ  ought  to  have  been  directed  to 
a.  Vent.  116.    tfee  Iheriff,  &c. 

Cf^'  ^****^^*      '^^^^  ^"^^^^  ^**  divers  times  argued  at  the  bar,  and  much  iniifted 

^^'         upon  by  Caj*tj#^o?,  AJaykard,  and  others,  who  argued  at  the 

hzxfor  the  plaintiff  xn  the  writ  of  error.     And  First  they  faid^ 

That  if  the  (hcritt  had  been  tjie  fole  party  to  the  fine,  yet  the  writ 

pught  to  have  been  dir^ftcd  to  him,  b^caufc  it  is  but  a  fummons,  and 

the  (herjff  may  fummon  hinjfijlf;  alfo  it  is  not  returned  that  he  is 

IherifF  and  cannot  funmion  flimfclf;  and  the  courfc  of  law  is, 

that  theWitfhall  be  dircftcd  to  the  IherifF,  and  not  to  any  other, 

when  it  may  be  done  without  prejudice  ;  and  that  the  writ  is 

abateable  where  it  is  direftcd  to  the  coroners,  ice.  Vide  i%,Hen  ?. 

RoU  f^'  3*     9'  ^^^'  ^'P'  '^'    '^  '^^  Second  Reason,  Becaufe  that  tl>^ 

jLonnJ??.  a,  flierifF  is  not  the  fole  party,  but  others  are  joined  with  him.  8cc, 

And  ALL  THE  Court  refolved,  that  it  was  not  error ;  for  if  the 
writhe  direded  to  the  (heriiF,  and  he  is  party,  it  is  doubted  in  the 
Books  if  the  IherifF  as  plaintifF  may  execute  a  writ  for  himfelf, 
and  as  defendant,  may  execute  a  writ  upon  himfelf;  and  therefore 
it  were  good,  to  avoid  that  doubt,  to  take  a  writ  direfked  to  the 
coroners,  at  well  where  tlie  (hcrifF  is  plaintiff  as  defendant,  upon 
f  jrmife  tJiereof  in  chancery,  at  the  time  of  fuing  the  writ. ,  And  it 
is  the  general  courfe  to  award  the  writ  to  the  coroners,  to  avoid 
the  doubt  pf  delay ;  for  if  he  be  plaintifF  and  makes  not  fuch  fur- 
inife,  die  defendant  peradvcnture  will  take  exceptions  in  abatement 
of  the  writ ;  and  fo  if  he  be  defendant  he  may  peradventure  plead 
in  abatement  of  tlie  writ,  and  caufe  him  to  have  a  new  writ.  But 
when  it  is  awarded  to  the  coroners,  if  the  defendant  would  have 
excepted  againft  it  (as  peradventure  he  might  in  fomc  cafes),  yet 
when  he  appears  and  accepts  thereof,  and  comes  and  levies  a  fine 
thereupon,  he  never  afterwards  (hall  affign  for  erro^,  that  the 
writ  ought  not  to  have  been  diredted  to  the  coroners  ;  efpecialiv 
upon  this  amicable  writ  to  make  alfuran^ e,  ice.  Fide  ^.'Hen.  6. 
pi.  20.  12.  Hen.  4.  pL  24.  8.  Hen.  6.  pi.  28.  2.  Hen.  0.  pi.  12. 
Fitzk  N.  Br.  98.  ii.  Edw.  4. pi.  7.  3.  Hen.  6. pi  2. 
|n  a  fine,  the  ANOTHER  EiCROR  Was  afEgned,  That  the  writ  of  covenant  in 
ccrtincateofche  the  Certificate  is,y?  fecerit  eosfecur.  tic.  whpr^  ;t  oi^ght  tp  he  voi\ 
writ  may  be  ^ut  upon  vicw  of  the  return  of  that  writ  certified  from  Chejier^  it 
J^]™^;;^'"^''**  was  v«.— Whereupon  it  was  awarded  thjit  the  roll 'ihould  be 
amended ;  and  the  fine  was  ^ffirm^d. 

(«)  By  ^o.  &!!•  YT'l).  3*  c.  14.  wriu  years  after  the  ifspediqirot  removed. ,  Sy 

of  error  for  reverfing  fines  moft  be'  broughr  a.  Ann.   c.  ^6*  f.  \o.  (he  a£^oA  muft  \f 

within  twenty  years  after  levying  titein,  ex-  commenced  within  a  year  afur  claim  or 

V  ccpt  ts  to  thofe  under  the   impediments  entry  made;  and  it  myft  ||B  ^n  adaal en* 

^herein  mentioned,  who  vc  aijowcd  fiyc  try.    3,  Bnrr,  ;S97, 

Powni 


Michaelmas  Term,  1 1.  Car.  i.    In  B.  Pl*  41? 

Downs  againft  Hathwait.  ca«i4. 

pvEBT  upon  a  bond  de  quinquaginta  duabui  lihris.    The  defendant  A  viriancc  be. 
^  pleads  "  non  eft  fa^um-  Jf^t  jury  find  the  bond  to  be  quin^  S/dX. 
ginta  duabus  libns^  with  a  condition  to  pay  twenty-fix  pounds,  and  tionof  ••  fmm^ 
that  the  defendant  delivered  that  as  l^is  deed  to  the  plauitiiF:  and  if  •«^i»fa"m<tea4 
that  be  the  deed  of  the  defendant,  as  is  mentioned  in  the  declara-  of  "I  f«/^M. 
tion,  they  pray  the  difcretion,  &c. — And»  upon  motion,   the  "Jf'"'*''**""* 
Court  held  it  to  be  found  for  the  plaintiff;  .for  "  quinginta*'  is  "'*^*'"** 
all  one  with    *^  quinqaa^'ntaj*'    as   *'  wlglnta'^   pro    "  viginta."  '^o^fVJ''^^ 
Whereupon  rule  was  given,  that  judgment  ftiould  be  entered  for  jT^^y^^'*!^ 
the  plaintiff,  unlefs,  &;c.  toS.  261. 190. 

3}S.6o7.     Lttt.  41X.     Hob.  30.  119.  Cro.  EHa.  89^.      Yelv.  193,  115.     Skio*  510*     Salk.  462^ 
'  a.  Vent.  106.     *.  Mod,  341,     Cowp.  17S.     j»  Term  Rep.  140. 

Afterward »  being  moved  again,  another  exception  taken.  That  A  vaTiiivce  cf 
the  bond  and  the  declaration  wtrtjohn  Hathwait^  and  the  roll  is  7«f '  »"^*«<*  <rf 
Joae^.—Sed  non  alacatur  ;  but  adjudged  for  the  plaintifF {a).  ^'j^jj* *"***' 

Cro.  Jac,  S03.     Cowp.  129.        («)  It  was  moved  again,  and  adjudged  for  cKcplamtiff*      Po(t  41^, 

Needier  againjl  Symnell  and  his  Wife.  c^t 1 5. 

Trin^yTirm^   M.  Car.  u   Roll 

A  CTION  ON  THE  CASE  FOR  WORDS.    Whereas  thc«^««/»/«« 
•"■  plaintiff  waH  of  ^ood  name  and  fame,  and  a  citizen  and  free-  ">«^^«'."  »* 
man  of  London^  and  tor  twenty  years  had  ufed,  and  yet  ufcth,  the  h^^lld*!,,^^ 
trade  of  felling  of  city  BtL  without  any  deceit,  that  the  defendant's  w"ifc^fortheof- 
wife  faid  tiiefe  words,  ^^  Thou  art  a  cheater,  and  haft  cheated  my  fence  of  tiiewif^ 
"  liufband  of  five  hundred  pounds."  The  defendants  pleaded  quid  on'y- 
tfji  mnfuni  inde  culpabilts  \  and  found  for  the  plaintiff,  and  damages  s.c. jonts,5<S, 
forty  pounds.  i.  RoU.  Ab.  6a« 

And  it  was  now  moved  in  arreft  of  judgment,  First,  That  the  c,^^  j^^ 
liTue  was  not  well  joined  ;  for  being  for  words  of  tlie  wife,  theiflue  cro*.  EUz.s'sj. 
ought  to  have  .been  iffa  non  eft  inde  culfabitis, — Sed  non  allocatur :  Hob.  136. 
for  the  huftand  and  wife  are  charged  as  tor  the  wrong  of  the  wife  j  ''J!!l**^8^'  ^' 
fo  the  iflue,  quodlpji  non  funt  inde  culpabiLs^  is  well  enough.         ♦       f  «i*und 

Secondly,  It  was  moved,  that  for  tbefc  words  an  adion  lies  CrA.  j«c  139. 
not;  for  the  words  do  not  touch  him  in  his  profeiTion  as  a  tradef*  ^^^* 
man,  nor  are  applied  to  him  for  cheating  him  in  his  trade;  but  it  ^^rou'^62*^* 
mavbetbat  he  cozened  or  cheated  him  at  dice,  or  by  fale  of  land  :  i.*Rojiip.\i4, 
and  to  fay  that  one  cozened  or  cheated  him,  an  a£tion  lies  not,  no 
more  for  a  tradefman  than  for  any  other  perfon  \  and  it  hath  been 
fa  refolved  and  adjudged  in  Sir  fP^ilUam  Brunker^i  Cajt  (a)^  and 
Gorge's  Caft  (*).— Ati.  THE  Court  was  of  that  opinion,  they  de- 
livering tneir  opinions  y^/tfi/m.     Wherefore  rule  was  given  to 
enter  judgment  for  the  defendant,  unlefs,  &c. 

(«)  Cro.  Jae.  417.         (^)  Cro.  Elix.  95.    Moor,  261.    Rattony  I4« 

Dodkor  Sybthorp's  Cafe.  Case  i. 

A  CflON  FOR  WORDS.   For  that  the  defendant,  at  Burm-  MiKciouHy  to 
**  Lttzers  church,  fpake  thefe  words  :  "  See,  Doiivr  Sybthorp  is  fty  tb«t  another 
V  robbing  the  church  :**  and  afterwards,  at  another  day,  fpake  of  "  "/•'V *  f"c^ 
the  plaintiff,  «  Doilof  Sybtbort  hath  robbed  the  church"  {innuendo  \u^^*J^^ 

the  Chwch  of  BwrtM'Laxers).  be  felon,,  t,  ac 

tionable ;  lor  U 
fall  bv  intended  k  tlic  V9rfifenfu    S<  C.  Jones,  %U.      i.  RoU.  Ab.  ^a* 


^tff  Michaclhias  fenh,  i!*  Car.  i;    tn  S.  H, 

Sttbtiiorp**  ^  After  vcrdift  for  the  plaintiff.  Bag SH Aw  moved  in  zireti  6t 
*^^**^  judgtiient,  that  for  fht  firft  words  an  action  lies  not,  becauft  h€ 
doth  not  diarge  him  with  an  aft  done^  but  in  attempting  to  do 
an  a£t :  and  for  the  laft  words,  that  it  lies  hot,  becaufe  it  doth  ndt 
mention  what  church,  nor  of  what  thing  $  and  it  Azj  be  in  taking 
away  the  lead,  or  fuch  things,  which  are  not  felohy  (tf }»  or,  as  die 
C(Mnmon  fpeech  is,  for  not  paying  his  tithes^ 

Sed  non  allocatur  :  for  all  the  Court  held,  that  fdr  both  fpecches 
an  aftion  lies ;  f6r  it  is  to  be  intended  in  the  worfer  patt,  bein^ 
Cro.  jac»  154..  ^oken  maliciouily  to  iknder  hifti)  and  that  it  was  for  tlie  taking  of 
fuch  things  as  is  a  felonious  aft.  And  although  it  was  objefted/ 
that  robbing;  the  chufth  is  lin  intention  to  do  an  aft,  ahd  is  not 
felony  ;  and  to  fay,  that  he  attempting  to  do  an  aft  Cannot  be  fc- 
hmy^  and  thcfrefore  no  caufe  of  aftion;  SeitRtsr  faid,  that  for 
feymg  fuch  a  perfon  is  robbing  fuch  a  Itan^  or  raviftiing  fach  a 
woman)  an  aftion  lies  :  fo  here.  Wherrfore  it  was  adjiid|[ed  foV 
*  th«  plaintiff.  Fiik  Benfin  v.  Morlty  {h)  |  wbett  it  was  adjuc^^ 
that  for  thefe  words,  **  Thou  haft  robbed  the  churcbi'*  inmmk 
the  church  o(  Alpbdgiy  an' aftion  lies. 

(a)  Made  ftlooy  by  4.  Geo^  i.  c  3«<  (f )  Cr».  Jac.  153^ 

Cut  7.  The  Cafe  of  Downs  and  H&thwait« 

'  i^iJi  ann,  Pagi  416. 

Al)ond  niaitnot  'TTHlS  Cafe  wSS  itaoved  agairt.^  Rolle>  fdr  ihe  difenAmit.  Ftasf i 
t«  avoided  b|r  -■•  ThcfC  is  a  f atiancC '  bctwixt  theJ  obligation  and  the  declara- 
vicioot  wriiing  ^Jq^  .  f^^  ^iit  declaration  is,  that  Johannes  Hathwait /wf 
AnMrrr"*7V  »*%^»  ^^^^  ^^^  cWigation'  is  JoAEM,  without  any  dajh  or  trict 
jS(j,  *  ^  *^  oyer  it;.fo  it  cannot  be  the  fame  oblii;ation  whereof  he  declarc!s; 
'  and  the  bond  is  void  for  the  infefifibihty  j  fbt  jMitH  n  hot  any 

t.'lloii.Ab.' m6.  ntmt.^Sed  nort  allocatur  5  for  it  is  the  famie  word,  and  ihall  bein- 
Cro.Eiiz.V96.*  tended  J^hannem  abbreviated:  and  an  obligation  fliail  fkbl  \A 
Cm.  Jac.  14^.   aroided  by  viciotB  writiftg  of  iftcongfirity* 

4.°cJ)rii!'Dig.         §Eco  J^DLV,  tit  movcd,  th«  qwfiginta  is  Mt »  Word  of  any  ccr* 

«79.  *     tainty,  and  efpecially  it  cannot  be  taken  fdf  quikquiginta^  fot  it 

t.  Term  Repv    Wants  the  fyllablc  «  qua  j'*  and  if  it  hath  afty  ftnfe,  it  IS  ftrfhef  td 

*»°-  be  taken  for  five  hundred  than  for  ^fty.-^rJiioit  dllocafitr:  for  it 

cannot  betakefi  for  five  hundred,  becaufe  it  i6  n«t  ^  girUHj*  ^hicb 

h  taken  fot  a  hundred  ^  and  if  hath  fufficient  imdnfdaierit  to  ba 

fifty,  by  the  condition  to  pay  iix*and«- twenty  p^yimds.     Alld  a  csft 

wai  remembered,  that  dn  obligation  ^^  feptirigint^*  "Vfzi  taken  fof 

••  ftptuaglftt^^'  and  not  feveh  hundred,  n^r  void  \  fo  herd*     Whtt«* 

fore  it  wa»  adjudged  for  th\e  plaintiff. 

Case  8.  BjbkcT  and  UnicA  his  y^xttttgatnfi  Brerehiani 

EaJrerTerm,  li.  Car.  t.    Roll  152. 

In  an  a^iiohfor  A  CTTON  ON  THE  CASE.  Wheffeas  th6  wife,  befoj|  toiN 
ftqiping  a  way,  ^  f\9%ty  wa^  p6fle(lcd  of  a  Itafe  for  yeart  of  tibclbiof  in  Siynferhdh 
the  pbintiflr  j^  ^,j^|g)^  ^i^lj,  ^  Ij^JjI^  ^^5  formerly  cr^aod,  amd'howan  houfttbtrt 
•m  Wm  wuL'haf  ^^'1^5  ^^^  ^^^^  ^*^^  defendant  t^sS  occupier  of  MOChtif  doft  caflcB 
theioh^itance;  Thb  Yari^)  vfH  (he  faid  p^ifh  of  St.  Aiart'm%  neat  adjoining^ td 
for;<naiie«;ahon  the  plaintifF'^  clofe ;  and  that  within  th^  iaid  parifli  there  i^^ 
that  all  occo-    ^j^^  whereof,  &c.  was,  a  cuftom>  ±at  all  the  occupien  of  fuch 

clofe  oucht  to   have  a  way  for  them  and  (httr  fcf^ants,  ^c.  is  not  ruffitficnt  )  bttt  lllhabita&tl  any  pN- 
tribc  for  an  ufsonen^  #  ^€.  In  the  foil  of  anottier.    Ante,  3»6. 

a  dole 
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a  clofc  of  the  plaintifTs,  from  time  whereof  the  memory  of  man  is       Ba»«» 
notto  theconUzty^babuerunt  et  habere  coufutverunt^fox  tliem  and  their   ^^^^"^ 
iervantSy  quanJam  vlam  tampedcftrcm  quam  e^ueftrem  at  all  times  of  the 
year  for  all  carts  and  carriages  from  the  faid  clofe  of  the  plaintiff's  jone«,i67.^67. 
in  vel  ultra  the  clofc  called  THE  Yard,  ad  vet  in  a  place  ufually  3;  ^^y-  3^6. 
called  THE  LeystaLL  in  ^t.  Martin's  aforcfaid ;  et  /tc  retrorftim  ^^-J^^'  ^^l-^* 
from  the  faid  place  called  the  Leystall,   a  in  ultra  the  faid  cro.  Jac.'icx. 
clofc  called  the  Yard,  u/que  ad  the  clofe  of  the  plaintiff.    And  446.  665. 
the  faid  I/ff/Va  his  wife  fo  being  poffefTed,  and  having  the  occu^  2.1^00.44. 
pation  of  the  faid  clofe,  that  the  defendant,  to  hinder  her  of  her  **  ^o.  61. 
way,  and  totally  to  exclude  her,   fuch  a  day  and  year  ereScd  a  5;^^^*  99- 
building  upon  the  clofe  called  the  Yard,  cx  tran/verfo  viie  pnt-^  Fofr.  340. 
did^y  that  fhe  might  not  have  nor  ufc  the  faid  way  ;  and  that  3,  Burr.  1401^ 
afterward  Ihe  married  the  plaintiff  Baker^  and  that  they,  after  the  4-  <^ow.  u.g. 
marriage,  could  not  ufe  the  faid  way,  to  their  damage  of  forty  47 «• 
pounds.  J;,/'™  ^'*'- 

The  defendant  pleads  not  guiltjr;  and  found  againft  him. 
HuTCHiNGS  now  moved  in  arrell  of  judgment,  First,  That  fuch 
a  cuftom  within  a  parilh  alledged  for  an  occupier  of  fuch  a  clofe 
to  have  a  way,  &c.  is  not  good,  but  he  ought  to  prcfcribe  in  him 
who  hath  the  inheritance ;  and  that  a  cufiom  in  a  parilh  cannot 
be  well  applied  to  a  clofe  in  the  parilh. — And  all  the  Court 
was  of  that  opinion.     21.  Eliz.  i^yer^  363.    6.  Co.  60.  b. 

Rolle  alledged,  that  he  cannot  otherwife  prefcribc,  bccaufe  one 
man  was  once  owner  of  the  inheritance  of  both  clofes  ;  and  unity 
may  notdeflroy  the  way;  but  that  it  is  revived  by  the  diffcvcrance, 
as  21.  Edw.  3.  pL  2. 

It  was  answered  thercio,  that  it  ought  to  have  been  fo  fpe- 
cially  (hewn,  which  doth  not  appear  here :  and  pcrad venture  .it  will 
not  ferve  in  cafe  of  a  way :  but  in  cafe  of  neceffity,  as  a  wafer- 
courfe  betwixt  two  houfes,  or  peradvcnture  inclofure,  or  fuch 
things  which  are  of  neceffity,  there  he  may  fo  prcfcribe,  and  the 
party  ought  to  except  them  in  his  conveyance.  Ude  11.  Hen.  7. 
pL  25. 

And  all  the  Justices  held,  that  inhabitants  may  alledge  prc- 
fcription  for  a  way  to  a  church  or  market,  which  arc  of  neceffity* 
and  in  matter  of  difcharge,  as  in  modo  decimandl^  or  to  be  quit  of 
toll ;  but  not  in  matter  of  profit  of  charge  in  another  foil,  as    > 
Gateways  Cafe  (^ ),    8.  Edw.  4.  pi.  5.  for  fifhcrmcn  to  dry  their  (')  Cm.  Jae. 
nets  for  the  public  benefit  or  for  ealement,  as  ic.  Edtv.  a.  pL  20.  i^*'  .. 
W  18.  Edw.  4.  pi  3.  {b)  i.Roii.Ab.164. 

Show.  157.    I.  Lev.  176.    1.  Lev.  xf^\.    3.  T^ev.  3SG.    Hcb.  86. 118.    Co.  Lit.  xto.  b.  Carth.  19X. 

The  Second  Exception  was,  Bccaufe  the  wife  jbincd  with  m  an  ^ec^^  for 
the  hufband  in  the  aftion  for  the  Hopping  during  the  coverture^  itoppin^'  a  ^ay 
which  ought  not  to  be. — Sed  non  allocatur  \  bccaufe  the  Wrong  was  |JofeVtv[ous 
done  to  th^  wife,  and.  tlic  hulband  had  it  in  right  of  his  wife.  to  the  marri«g<»^ 

But  for  the  firft  exception  it  was  adjudged  for  the  defendant.       ^^  j""^""^ 

^  JO  ou^hr  to  jcip. 

Poft-  34S«— CrQ.  EHz.  96.  459.  608.  613.     i.  Com.  Di^.  571.  575.      SeeS.C.  citrd,  t.  Mod.  417, 
Hulft.  110,    ^«i«ticL<Ray.443.    i. Sera.  61.229.  i.  Srra.  726. 977.    12  Mod.  294.     Dcug).  3^9. 
X.  T<tiD  Rep«  Is;* 

(f)  ^Co.  61. 

Ilutchman 
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Cai«  9;  Hutehman  againfi  Porter. 

Id  anafiionfor  'T^HTS  cafc  wa$  now  moved  again,  and  the  Court  agfecd  thai 
■  m^'ciou*  X  the  judgment  was  good  ;  for  it  cartnot  be  intended,  that  hewas 
« !!!^Vw«j»  Acquitted  of  any  other  matter ;  therefore  he  was  acquitted  inde^ 
ii  fulfiti^nc,  *^^  it  is  certain  enough.  The  tvrit  in  Fttxherht^t  {a)  of  confpi- 
•uritWt  frying  racy  is  acquhtatuSf  and  he  doth  not  fay  indei  and  die  precedents 
••iirifc.*'  are  both  ways.    The  two  precedents  iii  tht  OU  Entries^  123.  is 

riA  afite»  st6.  acquietatus^  omitting  ind$ ;  and  although  the  Other  precedents,  which 
^'^*  are  acquiitatus  inde^  are  the  fureft  way,  that  dodi  not  prove  but 

Cro.  j»c.  13 14  where  inde  is  omitted  it  is  good  enough.     Whereupon  all  the 
Vtu  t6i.       '^""^  JtJsTicES  refolved^  that  the  judgment  Was  good,  and  af- 
i.CoJn.Dig.<6K  firmed  it  accordingly; 
Sk  1.  Hawk.  P.  C«  ch.  72.  L  t% 

(4)  katura  BirfcVi«Ri,  p*  115* 

CAti  !©•  St)enccr  againfi  Medburne  and  iiis  Wife. 

In  an  aaion  for  A  CT*ION  FOR  WORDS.  Whcrfes  thfedefehdknt'ii  wife,  having 
ii*Wi'T*iind  cJommurticatlori  with  J.  S.  of  the  plaintiff,  and  intending  to 

••lord  he  tea  '  <J^*"Jve  him  of  his  good  name  and  fame,  and  draw  him  ittto  peril 
« thief/*  it  Of  his  life,  fuch  a  day  and  year  fpake  of  the  plaintiff  i&<rr  Jn^Utana 
mxi^bt  ^erniifgrha:  *' Go  tell  my  landlord"  (iwi«fw/tf  the  plaintiff )  *•  he  is  a 
♦^«J*«P!f;n«jff  «  thief,  and  I  will  caufe  him"  {innuendo  the  plaintiff)  **  to  be 
r^^  of.  "  'l'  "g<^ '"  *^^«  defendants  pleaded  not  guilty  5  and  it  was  found 
Ante,  177.       againft  them. 

Poft.  492.  And  now  Farrer,  for  tbt  defendants^  moved  in  arreft  of  judg- 

ft.R0lLAb.84.  tnent,  Becaufe  it  is  not  alledgcd  nor  averredi  that  tlie  plaintiff  was 
her  landlord,  and  that  the  innuendo  will  not  help  it. 

But  Taylor,  yir  the  plaintiffs  argued,  Forafmuch  as  it  is  laid, 
tliat  communication  was  by  the  defendant's  wife  of  the  plaintiff* 
and  upoil  that  communication  it  is  alledged,  that  the  wire  faid  de 
eodem  querente  the  faid  words,  *«  Go  tell  my  landlord"  (innuendo  the 
plaintiff),  it  is  a  certain.defcription  that  tiiey  were  fpoken  e/tlic 
plaintiff;  and  when  the  jury  hath  found  jhcm  guilty^  it  proru 
that  the  words  were  fpoken  of  the  plaintiff,  who  was  her  landlord^ 
otherwife  it  could  not  be  found  to  be  fpoken  of  him. 

And  Justice  toKEs  a!id  Myse'lf  were  of  this  opinion ;  but 
Berkley,  and  E>«  amps  ton,  CA/y^7/{/?/Vr,  doubted  thereof;  for  if 
the  declaration  In  itlclf  is  not  certain  by  an  innuendo  to  be  fpoken 
of  the  plaintiff,  the  verdift  can  never  aid  it  i  and  it  is  not  here 
fhcwn  that  the  plaintiff  was  her  Undlord,  and  Ihe  might  have  more 
landlords,  and  ndn  co^/lut  of  whom  fhe  fpake.  Wherefore  Curia 
advlfare  v«//.— .And  after  it  was  adyifcd,  to  avoid  further  queftion, 
that  the  plaintiff  (hould  relinquifli  this  a£lion,  and  amend  this 
i^'ftflL  AbV  ^^^^  ^"  ^^^  fecond.     And  it  was  ordered  by  coafent  {b). 

tvhrreit  is  faid,  that  in  tftlaryterm,  ij.dnr,  i.  judgment  was  given  in  this  cftfe  &sainfl  die  pUlstili 
0k6ii  nil  €nfiiit  p*r  kltlum. 

.,  _  ,.  frice  az^i/fft  Packhurft  and  Others. 

Hi^»7yTerm,  lo.  Car.  I.     RolljxS, 
ll^rTui'^t  I7RRQR  of  a  judgment  in  the  common  pleas*     Whereas  an  ac* 
ihrttlTwhom  ^'^^^  ^^  ^^^^  ^^"^  brought  by  fix  dxecutors  named  in  the  writ, 

Wert  ftimiDoned  ahd  (tvtirtd,  on  Verdl^  for  the  plaintiffs*  the  thrse  who  pr»fccuted  idajr  Hpi  indgtbcd 
Without iumi^g  the  others.'*-^2.  AoJI.  Ab.  cii,    Dyefj  {19.    Wcist.  Oft*.  Ex.  194. 

aiid 
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and  after  three  of  them  being  furamoncd  and  fevered,  the  three       T^m 
others  bring  debt  upon  an  obligation  made  to  the  tcftator.     The        *i«"5^^ 
defendant  pleaded,  non  eft  fatium  \  and  found  J^inft  him,  and  aadg^T»iiir. 
judgment  lor  tlie  plaintiff! 

Germ YN  now  aflJgncd for  error,  That  there  n  not  any  mention 
therein  of  thofe  which  fevered,  for  they,  being  always  executors, . 
ought  to  be  named  in  die  judgment.  And  it  was  commanded, 
that  they  ihould  fearch  the  precedents  in  the  common  pleas,  to  fee 
what  the  courfe  was  there,  Whether,  upon  fummons  and  feverance, 
judgment  only  fhall  be  for  thofe  which  profecuted  ?  And  it  was 
certified  by  the  three  prothonotaries,  tliat  the  courfe  was  fo. 

And  THE  Court,  abfente  Brampstok,  were  of  opinion,  tliat 
it  is  a  good  courfe,  and  ho  caufe  of  error:  for  the  executors  who 
are  fevered  pcradventurc  never  proved  the  teftament,  and  it  may 
be  never  will  prove  it  or  adminifter;  therefore  when  they  are 
named  in  the  writ,  and  will  not  join,  it  is  rcafon  judgment  Ihall 
be  only  for  thofe  who  profecuted,  witliout  naming  thofe  who 
are. fevered.  Whereupon  rule  was  given,  that  judgment  Ihould  be 
affirmed,  unlefs,  &c. 

Smith  agalnft  Smith.  Cas»  «. 

TERROR  of  a  judgment  in  the  common  pleas.   TJie  error  affigned  On  an  error  in 
■■^  was,  Becaufe  the  ventre  facias  was  returned  by  Sir  Richard  Salt-  '*^»  ■'  '*"^  -'• 
ingjion,  fhcrifF of  EJJex, in Craftino Martini^ nono Carol! j and  tliat then  The'^inT^wi*^ 
in  CrofiiAo  Martini-^  nono  Caroliy  the  faid  Sir  Richard  Salting/ton  was  not  ft<riff,'^«* 
not  merifF,  but  one  Henry  Smith.    The  defendant  in  the  writ  of  «»//•  *ft  irlaimm 
error  faith,  that  Sir  Richard  Salting/ton  was  made  Iheriff  of  EJpx  '*  "J®  confeflion 
before  the  return  of  the  faid  writ,  viz,  dccimoNovembris^  nono  CaroU^  ^l^* 
by  the  king's  patent  dated  decimo  Novembris^  trout  patet  de  recordo,      ^****5* 
Upon  "  nul  tiel  recorcT*  pleaded  at  the  day,  nc  procured  in  court  *-RoU-Ab.575, 
the  letters  patents  whereby  he  was  made  IherifF.    And  it  was  moved  V%o.   i 
by  Mayn  ARD,  that  this  ought  to  be  tried  per  ^a/j,  whether  he  were  cit>.  jic.  i«. 
ftcrifF  at  fuch  a  day,  and  not  by  the  record  of  the  patent ;  for  he  »9.  fat. 
might  be  difcharged  before  the  day. — Sed  non  allocatur  \  for  it  (hall  ^^y^  *3'' 
not  be  intended,  unlefs  it  were  by  pleading  fhcwn  to  the  Court.  ^■**^'  Ab.if  ^. 
Wherefore  the  judgment  was  affirmed. 

Horn  againft  Barbar.  ^^'^  '3* 

T\EBT  upon  an  obligation.    The  defendant  demands  oyer  of  the  Toowwanni* 

^^  condition,  which  was.  That  if  he  paid  the  rent  rcferved  upon  *«  ji»j«n«i*c, 

the  leafeofa  mill  and  certain  lands  during  the  term  of  thirteen  years,  ^^^^^ 

at  the  Fcafts  mentioned  within  the  leafc,  or  within  ten  days,  or  payment  stm* 

within  fix  months,  according  to  a  latter  agreement  betwixt  them,  rally,  batmoft 

then  the  obligation  fhould  be  void.     The  defendant  pleaded  the  0^««n/  flie^ 

indenture  verbatim^  which  was  of  the  leafe  of  a  mill  and  certain  J^**^*^*/^"* 

lands  mentioned  therein,  refcrving  the  rent  of  forty  pounds  a-year  ed.     ^'  ^"^ 

at  the  four  ufual  Feafts,  or  within  ten  days  after  :  and  he  pleaded,  Anu,  7«. 

that  he  hath  performed  all  tlie  covenants,  payments,  and  agree-  q^^  ^.^       ^ 

1. Roll.  Ab. 460.    Cro.Jac.460.     I.  Lmw.  5«x.  Palm.  70.  Savil,iip.  x.LcoD.sti.  Gw.  EiijB.  a^a. 
I.  Lw.  303.    Salli.  49S.    Cowper,  578,     Dwigl.  i%^^ 

cao.  CAR.  E  c  meat' 
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HoRjr         ni.nts  contained  in  the  indenture^ /t\nnJum  formam  e:  tj'c3um  In- 
n^atnfi        {injtura^  (t  cofid'jtioms  pned'ul.     And  iiijuii  lliis  pica  the  piaintidf 
*^*'^'-^    demurred.  l  V  V 

AndKKELisc^  for  the  plainflff\  fliewcd  for  caufe.  For  tljat  the 
condition  is  in  the  disjuiidive,  viz,  "at  the  four  Fcafts,  ar  witliin 
*'  ten  days  after  every  Feaft,  or  witliin  fix  months"  (according  to  the 
a:;recnicnt),  and  therefore  he  cannot  plead  payment  generally  j  for 
he  hathclcdion  to  pay  it  at  which  of  tliofe  days  he  will. 

/  was  of  opinion,  that  the  defendant  might  plead  payment  ge- 
nerally ;  but  Jokes  and  Berkley  againll  it,  Bccaufe  tlic  obliga- 
tion refers  to  one  of  the  three  times,  v^z,  "  the  four  Fcafts,  or 
**  within  ten  days  after  every  of  them,  or  witliin  fix  months," 
where  he  hath  eleftion  upon  which  of  thofe  days  be  will  pay :  and 
he  pleading  that  he  hath  performed  the  covenants,  payments,  and 
agreements,  it  is  no  pica  to  this  condition.  Wherefore  they  gave 
rule,  abfcnte  Brampston,  that  judgment  fhould  be  given  tor  tlic 
j)laintiff,  unlefs,  &c. :  and  afterwards  judgment  was  entered  ac- 
cordingly, nde  21.  Edu:.^  pL  12.^/44.  Ktilway^  i)^»  38. i7<fn.  6. 
pi.  2b.  8.  Ctf.  133.  i.  Ce.Lit.  ^o^.t.  S.Hcn.  T.phi^.  22*  Edu;.^ 
P^'  44- 


CA8t  14.  Sydowne  againft  Hdlme. 

rnproWbitionto  pROHIBITION;  furmifing,  That  the  Prior  ofBriJoIv^2S  feifcd 
ll^zyUnT  "^  ^^^  of  fuch  land  parcel  of  his  priory,  and  that  he  and  all  his 
if  it  appear  that  predeccffors  time  whereof,  &c.  until  the  dilToIution,  l>eld  tlie  faid 
the  abbot  was  lands,  being  parcel  of  the  demefnes  of  the  faid  priory,  difcharged 
exempted  from  a,^(j  acquitted  from  the  payment  of  tithes,  for  his  fermors  and  tc- 
onhem«Thc  "^"^^  ^^^  ^^^^  °^  y^^"  ^^  *^  ^^^^  lands,  &c. ;  and  that  the  faid 
time  ofthedif-  priory  was  diflblvcd  by  the  27. //w.  8.  c.  28.  ;  and  that  the  faid 
fohjtion,  it  (hall  king  was  feifcd  in  fee  of  the  faid  lands,  &c. ;  and  fhews  the  itatuic 
be  intended  of  ^2.  Heri.  8.  c.  1 3.  "  that  none  Ihall  be  fued  for  tithes  who  were 
r  icafw°"  **  difcharged  by  the  laws  and  flitutes  of  the  realm,*'  and  the  ftatute 
fmalp^vitZl  ^^  2.  Edw,  6.  c.  13. :  and  that  king  Henry  the  eightli  died  foiled  of 
and  not  on  ac-  the  faid  lands,  and  fo  conveys  it  by  mean  conveyance  to  Edivard 
count  of  any  * Bartclly  and  to  the  plaintiff,  as  his  tenant  for  years  ;  and  that  the 
xomfofuion  real,  p^rfon  of  Brijhl  fucd  him  for  tithes. 

S.C. Jones,  368.  \^jpon  that  prohibition  the  defendant  demurred  in  law  ;  and  after 
6-4. '  °  '  arguments  at  the  bar,  it  was  argued  at  the  bench. 
a.  Co.  47«49«  The  FIRST  quESTiON  was  upon  this  difcharge  being  fhewn  to 
a.'inA.  6«V^*  be  time  whereof,  &c.  in  a  fpiritual  ^txion.viz,  the  prior,  Wbelher 
.  liob.  298. 306.  this  privilege  thereof  be  determined  by  the  diflblution  of  the  priory, 
Cro.  Eiiz.  106.  or  ftill  remains,  and  may  be  in  the  kmgand  his  patentee,  without 
fCro.  lac.  451.  ^i^g  aid  of  the  27.  Hc)i,  8.  c.  28.  and  21.  Hen.  8.  c.12  .  ? 
Mvd.  3SS.  .  ,  "^ . 

3.  Cox.  Dig.    .     And  /  arqucd,  that  in  regard  it  was  difcharged  time  whereof,  &c. 

*^»  in  a  fpiritual  pcrfon,  o/sr.  the  prior  and  convent,  who  were  capable 

^  W^lf^^-'  ^^  ^^  ^^^^^'  ^^  ^^       (iiicbarged  of  tithes,  it  being  a  privilege  veftedin 

'  ^         them  before  the  Council  of  Lateran  (which  was  before  any  parochial 

right),  it  may  by  intendment  be  by  compofition  real ;  and  then  it 

£hallgo  with  theland,  as  8.  Edw.  J^pl.ii.  and  F.  1h.B.\i,  g.  that 

auy 
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any  lay-pcrfon  may  have  a  compofition,  and  thereupon  may  have     Sydowke 
a  prohibition,  much  more  a  fpiritual  pcrfon  may  have  it,  by  this        •f*"'!^ 
means,  &c.  and  it  (hall  go  with  the  land.    Fide  7.  Edw.  3.  pL  3.         ®***"' 
to.  Hen.  7.  pL  18.  that  a  fpiritual  pcrfon  may  make  fuch  a  preicrip- 
tion;  and  then  being  a  prcfcription,  fixed  m  a  fpiritual  perfon  by 
the  diflblution,  it  comes  to  the  king,  hzmg  perfona  mixta^  and  from 
him  to  his.  patentee,  as  Bp.  IVmcheJler* s  Cafe  («),  and  Priddle  v. 
Nafper  [b). 

ButBRAMPsToN,  Jones,  and  Berkley  argued  to  the  contrary ; 
yet  they  agreed,  that  it  (hall  be  intended  that  iuch  difcharge  was  oy 
compoution  real,  and  (hall  go  with  the  land,  as  the  cafe  put  of  a 
common  perfon,  which  is,  that  a  lay-perfon  (hall  have  advantage  of  Hjb.  309, 
a  real  compofition,  if  he  can  (hew  it:  butbecaufea  fpiritual  pcrfon 
may  have  divers  caufes  of  privileges,  by  grant  as  well  as  by  Compo- 
fition, and  that  in  divers  manners,  it  Ihall  be  intended  the  moft 
general  courfe;  which  is  a  pcrfonal  difcharge,  which  determines  *^°^' ♦*• ' 
with  their  corporation,  as  in  3.  Edw,  3.  pL  i  i.  And  in  favour  of 
the  church  it  Ihall  "be  intended,  that  it  was  rather  by  grant  of  pri- 
vilege than  by  any  real  compofition,  and  that  the  tithes  arc  due  to 
the  parfon,  and  (hall  not  be  taken  from  him,  unlefs  that  the  dif- 
charge continue  ;  which  is  not  here  (hewn. 

The  second  main  question  was.  Admitting  that  this  dif-  L^"«*«  appun*. 
charge  is  by  privilege  granted  to  the  priory,  which  being  one  of  JJo" f^^ '*^'^'^"* 
the  inferior  abbeys,  came  to  the  king  by  the  27.  Hen,  8.  c.  28.  being  asbcys'  ^ven  to 
out  of  the  value  of  20ol.^^r  annum y  Whether  this  privilege  be  not  the  king  on  the 
merely  determined  ;  or,  whether  it  is  not  revived  by  the  27. /fir//.  8.  *flr.>lutionofthe 
c.  28.  and  3 1 .  //r«.  8.  c.  1 3.  ?  ^"^^^^  "^'^^J* 

•^  .  *^  .     .       .  ,       ,  under  200I.  a- 

And  in  this  pomt  /  argued,  that  it  is  aided  by  the  27.  Hen.  8.  year,  by  the 
c.  28.  hccaufe  tliat  gives  the  pofleflion  of  the  abbeys  to  the  king,  z7-'/«*8  c.as. 
in  as  ample  and  large  manner  as  the  abbot  had  them  at  the  time  of  arc  noicxemp:- 
thcdiffolution;  and  it  was  difcharged  at  the  time  of  the  diffolu-  ^emTnu^^^^^^ 
tion  :  and  if  it  be  not  aided  by  the  27.  Hen.  8.  c.  28.  yet  it  is  to  be  for  the  privikge 
aided  by  the  31.  Hen.  8.  c.  13.  by  the  general  claufe  ;  which  is,  imot  revivtd 
that  the  king  and  his  patentees  of  any  monafleries,  &c.  (hall  have  '^x  3'*  ^«««  ^» 
and  enjoy  the  fame,  difcharged  of  the  payment  of  tithes,  &c.  as  the  ^'  '^' 
late  abbot,  &c.  had,  held,  and  enjoyed,  &c.  Jont^i,  j,  1S5. 

And  whereas  it  hath  been  objefted,  that  this  ftatute  extends  only  J^°'  j^^  g^j^^ 
to  abbeys  which  came  to  the  king  after   the  fourth  of  February  2.  Co.  46. 
27.  Hen.  8.   c.  28.   but  this  abbey  came  to  the  king  the  fourth  of  Mcor,9i3. 
February   2J.  Hen.  8.  c.  28.  and  (b  excluded  out  of  this  ftatute;  ^^^^  "*• 
/anfwered  thereto.  That  this  ftatute  extends  to  abbeys  furrcndered, 
rclinquifhed,  renounced,  or  given  up  to  the  king  after  the  fourth  of 
February   27.  Hen.  8.  c.  28.  ;  and  that  is  intended  to  extend  to  all 
abbeys  which  are  given  by  the  27.  Hen,  8.  c.  28. :  for  although  it 
hath  not  relation  to  the  fourth  of  February   27.  Hen,  8.  c.  28.  yet 
that  is  but  a  foreign  furmife  by  fuch  relations  to  prejudice  the  king ; 
as  it  is  3*  Co.  29.  a.  rehtions  are  but  fiftions,  which  fhall  not  pre- 
judice the  king  by  fuch  conftruftions  :  and  in  ret  veritate  all  the 
faid  abbeys  were  furrendered  or  rclinquifhed  after  the  fourth  of 
February  27.  Hen.  8.  c  28.  or  during  that  parliament :  and  the  ex- 
pofition  hath  always  been,  that  this  claufe  extends  as  well  to  abbeys 
(«)  a.  Co.  44, 45.  (i)  II.  Co.  \u 

E  c  a  which. 
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SrDowNt     ^hich  came  after  the  ftatute  of  27.  Htn.  8.  c.  28.  as  to  the  fiipcriof 

^^w/'       abbeys ;  and  ilcver  any  qucftiori  made  in  thefe  times,  or  in  fnxj 

years  after  the  making  of  the  faid  ftatute  :  and  therefore  the  cafes 

of V.  Haydnt  (a)^  Ctgailv.  Fair/ax  (^),  and  Smtth  v,  PiaUli- 

fon  (r),  were  cited^  where  prohibitions  were  granted  upbn  furmifc, 
that  the  lands  came  to  the  king  by  the  27.  Hen.  8.  c.  28.  and  that  lii 
Bertyv.  Walter  (rf),  a  prohibition  upon  the  furmifc  for  this  hnd 
Was  granted ;  where  it  being  in  queftion,  Whether  where  cbnti- 
nual  ufage  had  been,  that  as  well  for  inferior  abbeys  given  to  the 
king  by  the  27.  Hen.  8,  c.  28.  as  to  abbeys  which  came  after,  and 
held  their  lands  difcharged,  fuch  prohibitions  Ihould  be  granted  ? 
/  HELD  it  to  be  an  equal  mifthief,  as  well  for  the  one  as  for  the 
other,  and  that  the  ftatute  extends  equal  remedy;  and  fo  the  cx» 
poiition  hath  been  always  taken  by  the  prafiice. 
C ro.  Jm.  608.  But  Brampstoh,  Chief  Jufticcy  JowEs,  and  BERKLtY  at-giifcd  to 
*•  ^^*  ♦9*  the  contrary,  that  the  27.  Hen,  8.  c.  28»doth  not  prefervc  or  rtvivc 
this  privilege^  bccaufe  there  are  not  any  words  that  it  (hall  be  dif- 
charged as  the  abbpt  held  it,  but  that  the  king  Ihall  havb  it,  iii  as 
ample  manner  and  form  as  the  abbots  held  it ;  and  general  words 
will  never  preferve  the  privilege  and  immunities  which  weredctfcr- 
mined»  unlefs  by  fpecial  ftatute  they  be  revived  :  and  the  ftatute 
of  31.  Hen.  8.  c.  13.  doth  not  extend  to  them  ;  for  all  the  fcope  of 
the  faid  ftatute  is  only  to  extend  to  abbevs  which  came  to  the  king 
after  tlie  fourtli  of  February  27.  Hen,  8. :  and  all  abbeys  which 
came  to  the  king  by  the  ftatute  of  27.  Hen,  8.c.  28.  came  to  him  the 
XoMxHwoi February  2'j.Men.i.j  and  tothofe  the  ftatuteof  3£.^«f.8. 
c.  13.  doth  not  iiitcnd  to  extend;  for  in  every  branch  arc  mentioned 
only  the  abbeys,  &c.  which  came  to  the  king  after  27.  ilen.  8.  And 
although  this  claiife  to  be  difcharged  of  tithes,  in  the  body  of  the 
faidclaufe,  is  **  any  monafteries,  &c."  jrct  it  is  after  thfc  "  faid  lati 
"  abbots,  Jkc. ;"  and  abbots  are  not  mentioned  before  in  thatclaofe; 
and  therefore  it  ought  to  be  expounded  and  coupled  with  the  claufes 
before,  iVhich  tnenlibn  and  intend  only  what  came  to  the  king  after 
the  fourtli  of  February  27.  Hen.  8.  and  doth  not  extend  to  abbeys 
wlych  came  to  the  kihg  the  fourth  of  February  27.  Hen.  8. 

And  Jones  faid.  Although  it  is  no  ftatute  until  the  end  of  the 
jlob.  fii.  feffions  when  the  king  aflcnts,  yet  when  there  hath  been  a  feffion^ 
1^  lnft.i5.        it  Ihall  have  fuch  relation  to  the  firft  day  of  the  feffions,  that  they 

Veft  aftually  in  the  king  the  faid  fourth  day  of  February  27.  Hen.  8. ; 

that  the  king  fhall  have  the  rents  incurred  after  the  firft  day,  and 

before  the  laft  dav;  and  if  they  be  paid  in  the  interim  to  tlie  abbot, 

they  ihall  be  paid  again  to  the  king. 

t!©b.  309.  zo»  JfoNEs  and  Brampston  relied  upon  the  judgment  in  Gerrardv. 
tVrigbt  (/?),  where  it  was  held,  upon  folemn  argument,  by  Ho- 
liART»  WiKCH,  and  Button,  Juftieesy  that  the  ri.  Hen.  %,c.  13. 
doth  not  extend  to  abbeys  which  came  to  the  king  oy  the  27.  Hen.o. 
c.  28.;  and  the  cafe  of  tVhitton  v*  fVeJion  (/),  for  the  poflcffions  of 
the  abbey  of  St.  John's  of  Jerufalem^  where  the  queftion  beiuf^t 

(rt)  7.  ¥Jx.  Roll  145.  in  B.  R,  (*)  iS.  Jac.  j.  in  C.  B.    Cro.  Jac.  607. 

\V)  liafter  Term«   £7,  Elii,   RoU  328.  Hob.  306.    1.  Jones,  2. 

ki  B.  R.  (/)  In  B.  R.   4  Car,  t.     Lttch.  89. 

(x)  EaderTerm,  3;.  Elif.  i.  Jones,  x3a.     Bridg.  31.    Godb.  591. 

\d)  40.  £liz«  Roll  679.  Seadkie,  168.  185.  Winck's  Entries,  341* 

Whether 
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Whether  the  feid  abbey  came  to  the  king  by  the  fpccial  aft  of    St»cwkk 
3a.  HenX  c.  13!  ?   ?;i  the  four  Jufticcs   agreed,  that  the  cafe  of      ^jW^ 
GerrarJ  v.  JVrigbt  was  gpod  la\y,  that  the  abbeys  which  came  to 
the  kipg  by  the  27.  Hen.  8.  p.  28.  were  not  within  tlic  privilege  of  H^^.  309. 
31.  Hen.  8.  c.  13.  nor  to  have  the  benefit  of  that  ftatutc,  '•  *^^*"*  '"S- 

A»d  Bpii^KLEy,  7«A'^^>  infifted  much  that  this  privilege  to  be 
difcfearged  of  tithe?,  being  a  mere  perfonal  privilege,  was  deter- 
miiiicd  by  the  diflolution  of  the  abbeys,  and  tied  only  to  their  bo- 
dies and  pcrfons,  npr  c^n  be  revived  withont  fpechl  words,  which 
arc  not  in  the  27.  Hen  p.  c  28.  :  ^nd  that  although  the  31.  Hen,,  8. 
c.  13.  extends  to  thcfairf  abbeys  fuppreflcd  by  the  27.  Hen.  8.  c.  28. 
ycjt  there  is  a  faying  in  the  faid  3 1  -  Hen.  8.  c.  1 3.  of  all  rights  and  in- 
tcreft^  befi«ic^,  to  the  donors,  abbots,  &c.  ' 

Wherefore  for  the  reafons  before,  but  principally  for  that  the 
abbey  diflblved  appeared  to  be  fuppreflcd  by  thellatute  or27.  Hep.S^ 
c.  28.  by  the  opinion  of  the  fa i.d  three  Jufticcs  it  was  adjudged 
for  the  defendant ;  and  confultatihn  awarded. 

Smith  againft  Smith.  •a"*  «5- 

Miebailma^Termf  10.  Cur.  i.     Roll  i/^t^ 

E'RROR  of  a  judgment  in  formedon  in  remaincicr  in  the  com-  ^^^^**^*"  *** 
'  mon  pleas ;  where  tlie  judgment  being  for  the  demandant,  and  j/,^^*^    ^  ^' 


c  10. 


the  judgment  in  this  court  athi  med  ;  onjudtmrm  for 

Whitfeild,  Seijeant^  moved  to  havecofts  aflcficd  to  the  defen-  •»„  roKWEnoN 

dant  in  the  writ  oH  error,   becgufe  this  writ  was  brought  before  affirmwJ on  error 

execution,  and  thereby  the  execution  delayed  according  to  the  fta-  ^y  ^^»«  lenam. 

tute  of  3.  Hen.  7.  c.  10.  A"^»  4*" 

R.  93.  704* 

But  IT  WAS  RESOLVED,  that  forafmuch  as  there  were  no  cofts  Veou  %%. 
nor  damages  recovered  or  allowed  iu  the  firft  action,  li>  that  no  ^"^  *46' 
execution  is  delayed,  but  only  for  the  land,  no  cofts  are  allowable  ^^  '34. 
by  tliat  ftatute.     Whereupon  it  was  ruled  accordingly.  Sr range!  1084. 

Cro.Ellz.  617.    659.    a.  Cocn.DIg.  555*  Dougl.  5601  7a9.  75a*     a*  Term  Rep,  7$* 


William  Byrte  (fg^iinft  Manning.  casi  16. 


D 


EBT  upon  an  obligation,  conditioned  for  performance  of  co-  a  covenant  to 
venants.     The  defendant  demands  oyer  of  the  condition,  and  procure  another 
pleads  performance.     The  covenants  were,  that  Thomas  Byrte^  fon  ^^  *>«  prefcnted, 
oi  mUlam  ByNey  (hould  efpottfc  Anne  daughter  of  the  fiid  Man-  ^^^  ^^^^^^ 
ning :  and  in  confideration  of  this  marriage,  A  fanning  covenanted  ncxt"a^<yidancet 
to  pay  ^ool- ;  and  pyilliam  Byrte  covenanted  to  aflure  fuch  lands  in  confidcration 
to  die  uixATbomas  zx\d  Anne  for  her  jointure.     And  there  were  <>'^'"»rriagc,i» 
other  covenants -for  tli«  value  thereof  and  quiet  enjoyment:  and  <J»^on«c*i  and 
amongft  others,  Manning  covenants,   that  **  lie  will  procure  tlic  ^^*  ' 
•*  faid  Thomas  Byrte  to  be  prefcnted,  admitted,  inftituted,  and  in-  Cro.  Elii.  ^%i. 
'*  dufted  into  fuch  a  benefice  upon  tlic  next  avoidance  of  the  faid  ^'«;^"'  ^'^' 
"  church."     The  breach  afligned  was,  for  not  performance  of  the  4.  Term  Rc^?' 
faid  covenant  of  procuring  him  to  be  admitted,  inftituted,  &c.         78. 359.    ^^' 

E  c  3.  And 


426 


Michaelmas  Term,   ii.  Car.  i.    In  B,  R. 


Btrte  And  upon  this  breach  afligned  the  defendant  demurred,  Becaufe 

fl^jii;/?       ^})Js  covenant  is  againft  law,  being  a  iimoniacal  agreement ;  and  a 
ANMK6.     jjQj^j  f^j.  performance  thereof  is  not  good. 

Ante,  361.  But  ALL  THE  CouRT  licld,  that  if  it  had  appeared  to  have  been, 

I.  Lujw.  346.  that  in  confideration  of  the  marriage  of  his  fon,  &c.  he  would  pro- 
cure him  to  be  •'  prefentcd,  admitted,  inftituted,  and  indu£ted  into 
**  fuch  2.  church,  that  had  been  a  iimoniacal  contract,  and  had 
avoided  the  obHgation.  But  here  this  covenant  is  not  in  confi- 
deration of  the  Taid  former' covenants,  nor  depending  upon  thcm» 
but  it  is  a  mere  diftinft  covenant  by  itfelf,  and  independant  upon 
the  former:  and  without  fpecial  averment  or  ihewing  that  it  was 
a  fimoniacal  contraft,  it  Ih  11  not  be  fo  intended  i  but  it  may  be  a 
covenant  upon  good  confideration.  Wherefore  it  was  adjudged 
for  the  plaintiff. 

FiJt  12.  Ann.  e»  ii. 


Case  17. 

After  ifTue  join- 
ed in  an  af^io^ 
asainft  tv%o  de- 
fenJants,  if  cne 
of  them  die  the 
writ  (hull  not 
abate. 


PifEn  againft  Fenton. 

TERROR  of  a  judgment  in  the  common  pleas.  The  error  affigncd 
*^  was,  Becaufe  the  aftion  was  brought  againft  two,  and  ifluc 
joined  by  two  defendants ;  and  after  iflue  joined,  one  of  the  defen- 
dants died,  notwithftanding  there  wsls  ^  venire  facias  awarded  to 
try  the  iffue  betwixt  the  plaintiff  and  the  faid  two  defendants  :  and 
the  venire  facias  and  habeas  corpora  and  the  iffue  found  mentions, 
that  it  was  betwixt  the  plaintiff  and  two  defendants. 


T.Ron.Ab.756. 
767. 

S.C.  Jones, 367. 

f)ard.  151. 164.  .       ^  ^  _  _  ^  _ 

Stjie,  269.        furmifed  it  before  the  ilFuc  tried  ;  and  therefore  Henden,  Serjeant^ 

3.  Mod.  249  •  .  •  • 


And  although  it  be  furmifed  that  he  died  before   judgment, 
fo  no  judgment  is  to  be  given  againft  him,  yet  he  ought  to  have 


Shower,  i86. 
Salk.  8. 
Ld.  Ray.  I415. 
3.Bao,Ab.  275, 


Casi  i8. 

Variance  in 
pleading  a  re- 

Port.  518. 574. 

Dyer,  307. 
Co.  Lit.  29a, 
Cowp.  178. 


very  much  urged  it  to  be  an  error. 

But  it  was  rcfolved  by  all  the  Court,  that  fuch  furmifc  needs 
not  to  be  m  judicial procefs  to  alter  it;  and  therefore,  although  a 
'  venire  facias  iffued  againft  a  dead  perfon,-yet  one  of  the  defendants 
being  alive  is  fufEcient,  and  no  caufe  or  error.  Whereupon  the 
judgment  was  affirmed.  F'ide  3.  Hen.  7.  and  4.  Hen,  7.  pL  7.  for 
this  point. 

See  17.  Car.  t.  c.8.  and  8.  *  9.  Will.  3.  c.  7.  f.  6. 

Digbie  againj  White. 

■p\EBT  upon  an  obligation  of  twenty  pounds,  dated  24th  June^ 
^^  9.  Car.  I.  The  defendant  pleaded,  that  the  plaintiff  aad  Fe- 
bruary^ decimo  Caroli^  rcleafed  to  him  all  anions  and  demands  which 
he  had,  &c.  The  plaintiff  demands  oyer  of  the  releafe,  which  was 
a  reJeafe  of  all  aftions  to  the  14th  ot  January,  before  the  date  of 
the  releafe  ;  fo  it  is  not  a  releafe  of  all  anions  until  theday  of  the 
releafe. — And  for  this  mifprifion  the  plea  was  adjudged  iH;  aQ4 
tlie  plaintiff  had  judgment. 


StonQ 
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Stone  j^tf///y?*Ne\vnian,  Case  19. 

Eaflnr  Term,  7.  Car,  i.  Roll  115.—  In  the  Exchequer  Chamber • 
"n  EPLEVIN.  Upon  DEMURRhR  m  the  ling's  ^^-wrAtbecafe  was,  ^^  *^^^^^  •»*  ^*«1 
-■^  5/V  Tbemas  TVyat  was  tenant  in  tail  to  him  and  his  heirs  males  crown  mak^a* 
of  his  body,  of  the  gift  of  king  Henry  the  eighth,  reverfionto  f^ff^^tintecg 
the  king  in  fee  ;  and  he  being  fo  fcifed,  he  infeoffcd  thereof  G^or^r  and  is  atrcr. 
Moultm  and  his  heirs  the  35.  Hen,  8.  to  the  ufe  of  him  and  his  ward*a.t-intcd 
heirs.  Sir  Thomas  had  iflue  George  fVyaty  who  had  iflue  Sir  Francis  o[hJg»i-trc-ron, 
Jfyat,  in  whofe  right  the  defendant  diftrained  for  damage  fcfant.zwA  l„fa;i  u/^A^^^^^ 
made  conufance.  ,jj  fcriccan- 

ThcplaintifFftiews,  that  the  faid  S/V  TTjoot^x /^3'^r,  who  made  this  "'''  ^^  ^V"«- 
fcoffmenr,  in  1.  Alary  vizs  attainted  of  treafon  and  executed.  And  'IZ'f^J^fiTolu 
this  attainder  was  the  fame  year  confirmed  by  fpecial  aft  of  parlia-  w^ys  remains  in 
ment;  and  by  fpecial  words,  that  he  Ihould  lofe  and  forfeit  all  his  theCtown  j  and 
lands  and  tenements  ;  and  that  they  (hould  be  vcftcd  in  the  queeji  thoo|?h  »tb«put 
and  her  fucceflbrs  without  office.  '"  abc^ana  by 

the  fcoftiicnt. 

Upon  all  this  matter  difclofcd  in  pleading,  the  qucftion  was,  a^  to  a'.y  henc. 
Whether  after  this  feoffment  SirThomr/s  If^yat  had  any  eftate  or  ^'  wi.tiihe 
right  remaining  in  him,  which  is  not  forfeited  and  given  to  the  hav^"^^,*^^,"'! 
queen  by  this  attainder  and  aft  of  parliament  ?  for  ii  it  be  forfeited,  from  it,7u'iinc« 
the  plaintiff  who  claims  under  the  queen's  patent  is  in,  and  hath  t  is  m'.  lumcd 
good  title,  and  judgment  ought  to  be  given  for  him;  but  other-  *" »  ^igK  of 
wife,  judgment  ought  to  be  given  for  the  defendant,  w4io  claims  ^^ '"» ''"^  ^'^ 
under  Sir  Francis  Wyat,  the  ihue  in  tail.  I,'"'!,^^.'^  ^^'^ 

J      '  no  atrjinO.r) 

And  after  divers  arguments  in  the  king's  bench  at  the  bar,  al-  would  i.avt  con- 
though  there  w?s  not  any  variety:  of  opinions  of  the  Julliccs  of  f^""*.*'  '"•  '^''"• 
the  king's  bench  difcovered,  yet  becaufe  it  was  a  cafe  fo'long  con-  ZIum^^vl^^ 
trovcrtcd,  and  the  fame  cafe  in  fubftance  which  was  reported  by  commuc  in  Mm 
Mr.  Plowden  in  WaJfinghani  s  Cofc  adjudged  in  tlic  exchequer,  f^rthc  bcntftt 
and  afterward  in  the  common  picas  to  the  contrary  in  AujUnsdife^  *^/'''^  Crown, 
the  Court  adjourned  it  into  the  exchequer  chamber  to   be  argued    °^^'*^'^- 
before  the  Juftices  and  Barons  of  the  exchequer.  P'^wd  547  55^. 

And  after  divers  arguments  at  the  bar,  it  was  argued  folemnly  in    '\\]'\  *"'* 
the  exchequer  chamber  by  all  the  Juftices  and  Barons  of  the  ex-  Hob.  343. 
chequer,  except  Richardson,  Chief  JuJIicCy  who  died  whilll  the  2.R  .i.'.Utp.^os- 
argument  was  depending,  and  Brampston   made  Chief  Jujiue :  »•  J^^-Ie.  243-^ 
and  it  was  argued  by  Richard.  Weston,  Puifnc  Baron  of  the  cxr  ^•^^'*^^•^•'-'• 
chequer,  and  by  SiR  Francis  Crawley,  Puifnejrffiice  of  the  com-  c.^Lit.  373. 
mon  pleas,  the  firft  day,/or  the  plaintijff\  and  upon  the  fecond  day  by  note  (i). 
Sir  Robert  Berkley,  Puifne  JnjUcc  of  the  king's  bench,  and  3- I'trmJ^-cp- 
Sir  George  Vernon,  7i//7/tv  of  the  conimonpleas,/c?r/^/'/)/^/;7//^i  734- 
and  afterwards  upon  a  third  day  by  Sir  Thomas  Trevor,  Haron 
of  the  exchequer,  for  the  plaintijfy  and  by  Myself,  /or  the  de fen- 
data  \  and  after,  upon  a  fourth  day,  by  Jones  and  Hutton,  Juf- 
tices^for  the  defendant  ;  and  after,  upon  another  day,    by   Baron 
DsNHAM,/(?r  the  plaintiffs  and  at  another  day,  by  Sir  Humphry 
DAVENPORT,/orrA^/>/fl/V///^;  and  after,  upon  another  day  in  this 
Term,  by  Sir  John  Finch,  Chief  J  uftice  of  the  common  pleas, 
for  the  defendant  (but  /being  fick  at  the  time  of  liis  argument  did 
not  hear  it).     Brampston,  Chief  Juftice^  did  not  argue,  becaufe 
he  was  made  Chief  Jufticc  after  the  argument  begun. 

E  e  4  Thx 
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Stoh*  The  Chief  Baro^^,  and  otjicr  thp  Juftices  and  Barons  which 

NtwMAN       *^g"^d  ^^  ^'^^  plaintiff's  part,  much  infiflcd  upon  the  aipimcnt 
and  reafons  given  by  SamJcrs  in  WalfinghanCs  Oyk  {a). 

First,  Bccaufe  it  being  a  feoffment  by  tenant  in  tail  of  the  gift 
Co.  Lrt.  335.  ••  of  the  king  (the  rcverfion  remaining  in  the  king  at  the  time  of  the 
V\.  Com.  5«i,    feoffment) ,  there  is  no  dilcontinuance  of  the  eftatc  tail :  for  it  can- 
not difcontinue  the  reverfion  in  the  king;  and  therefore  the  eftatc 
tail  remained  in  him  at  the  time  of  the  attainder;  and  the  forfeiture 
thereof  vetted  in  the  king  by  the  ftatute  of  26.  Hen.  8.  c.  13. 

Hob.  34.J.  Note,  They  all  agreed,  that  if  tenant  in  tail  of  a  common  per- 

'  3.  Co.  1.  fon  make  a  feoffment,  where  no  reverfion  is  to  the  king,  it  is  a  dif- 

t^  Leun.  170.    continuance  ;  and  if  he  be  atuinted  of  trea;fon,  there  is  no  for- 
ego. i^iz^jSp.  fciture  to  tlie  king,  as  3.  Co.  a.  b.  Marquis  of  JVinclxfter* s  Cafe  is. 
>.  Hawk.  P.  c.      Secondly,  That  if  the  eftate  tail  be  not  in  him  to  be  forfeited, 
H.Com.  56x.t.  y«t  the  right  of  the  intail  remains,  which  is  forfeited  and  given  to 
the  king  by  the  ftatute  of  33.  Hen.  8.  c.  20.  or  by  the  private  aft 
made  in  the  firft  year  of  queen  Maryit  which  gives  all  eftates  and 
rights,  &c.     And  although  that  a  feoffment  gives  all  eftates,  in* 
terefts,  and  rights,  in  cafe  where  tenant  in  fee  makes  a  feoffment, 
yet  it  is  not  fo^in  cafe  of  a  feoffment  made  by  tenant  in  tail,  becaufe 
the  eftate  tail  is  an  incident  infeparable  to  his  perfon  and  blood, 
and  cannot  be  transferred  to  any  other;  which  is  the  reafon  that 
one  cannot  plead  a  qut  eftate  of  a  tenant  in  tail. 

Thirdly,  Becaufe  the  privity  of  eftatc  remains  betwixt  the      | 
donor  and  him,  and  cannot  be  transferred  over ;  and  much  more      1 
ftrong  where  the  reverfion  is  to  the  feing,  the  privity  remains  in       1 
him  for  the  benefit  of  the  king ;  which  \%  the  reafon  tmit  tht  donor       1 
ll«b.  337*        may  avow  upon  him  for  his  rent,  and  (hall  not  be  compelled  to* 
HCom.  x6i.i*  alter  his  avowry,  as  48.  Ediv.  3.  pL  8.  '^j.  Edw,  4.  pL  34.  4.  Hen.j^ 
pL  32,;  and  that  if  his  heir  within  age  recovers  in  zformedon^  he 
iball  be  ill  ward  :    and  in  cafe  of  the  king,  where  tenant  in  tail, 
remainder  in  the  king,  makes  a  feoffment,  yet  h'is  heir  within  age 
ihall  be  in  ward  to  the  king  before  entry  or  recovery,  as  Firz- 
H£RBErt*5  Natura  Brevluniy  by  reafon  bf  the  privity  betwixt  the 
kiiig  and  his  tenant  in  tail ;  which  cannot  be  altered. 

The  fourth  reasok,  which  they  much  infifted  upon,  was» 
That  the  right  always  remained  in  him,  and  is  forfeitable  by  the 
ftatutes  of  3  J.  Hen.  8.  c.  20.  and  i.  Alary,  feff,  i.c,  i.:  for  the  writ  of 
W^^.  337»  pORMEDON  /«  defcender  fuppofeth  quod  defcendit  jus\  and  the  dccla- 
Pl.Ci;an.  561.1.  fation  mentions  as  much,  which  always  ought  to  comprehend 
truth  i  which  proves  that  the  law  accounts  the  right  to  be  in  him, 
and  from  the  father  defcended  to  his  fon  ;  aiid  then  being  in  hiin, 
it  is  forfeitable  by  his  attainder  of  treafon.  '    '^' 

The  fifth  reason,  That  it  is  for  the  greater  benefit  of  the 
Bob,  344.  Crown  to  expound  it  moft  ftrongly  againft  traitors  and  tlieir  iffucs, 
for  the  king's  profit  and  difcouragemeiit  d  traitors,  that  they 
fhould  not  hope  their  iffue  fhould  inherit ;  and  they  much  relied 
upon  the  judgment  in  print  in  IValfmgbanCs  Cafe  {h)  :  and  thej 
faid,  although  it  were  queftioned  by  a  writ  of  error,  yet  it  was  af- 
(*)  Plowd.  547.  (^)  piowd.  547. 

firmed, 
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firmed,  and  the  land  enjoyed  always  ^fter  the  judgment ;  and  upon       Srpv% 
'Lord  Sbf^eld's  Cafe  (a),  which  was  adjudged  uponla  writ  of  error     j,^'"'^^ 
brought  in  the  exchequer  chamber,  where  the  judgment  was,  tJut        ^^'*^^* 
die  laod  of  tenant  in  tail  after  a  feipffinentvv^  iorfcitod  to  the  Vii%« 

But  againft  that  it  ^as  argued  by  HuttoNi  JvftifU  JoN^s, 
^ufiitt^  Mys£LF,  aiid  Lord  Finch,  who,  as  I  iieardi  concurred 
with  our  reafonsy  that  the  judgment  ought  to  b^  ^veu  Ua  the  de- 
J?ndant. 

First,  That  akhough  the  rcvcrfion  is  in  the  king,  and  there  is 
no  difcontinuaiKe,  yet  all  is  diveftcd  out  of  the  feoffor,  as  ftronghr 
as  if  there  had  been  a  difcontinuance  :  and  if  it  had  been  a  feofN- 
meatby  tenant  in  tail,  the  revcrfion  to  a  common  perfon,  after 
fuch  feoffment  and  difcontinuance,  nothing  remained,  and  nothins 
can  be  forfeited;  as  it  is  agreed  in  7Je  Marquu  tf  IVtnchefier* t 
Caji{b)y  and  Dauhtye^s  Cafe  (r),  that  right  ofcn try  is  only  for- 
feited, and  not  right  of  aftion  :  and  akhough  it  hath  been  much 
infiftcd  on  by  the  other  lide,  that  when  there  i«  no  difcontinuance^ 
no  eftate  pamth  but  for  the  life  of  tenant  in  tail,  fo  that  the  re- 
vcrfion of  thccftateand  die  right  remain  in  him  ;  and  urg^  it  out 
of  the  words  of  Littleton  W),  that  no  eftatepaflcth  but  for  the  Vvk  of 
tenant  in  tail  ;  yet  it  was  thereto  anfwered,  that  clearly  an  eftatc 
in  fee  pa&th  to  the  feofl^e,  descendible  from  him  to  hisiffue,  and 
whereof  the  wife  of  the  Iboffisc  ihall  have  dower,  and  the  feoffee 
ihall  have,  after  a  recovery  by  default^  a  ^rit  of  right  and  a  ouod  ei 
defrrceat :  and  the  intent  of  Littleton  {e)  t;,  that  the  feoftbe  or 
grantee  of  the  reveriion  hath  no  more  right  Ko  the  eftate  than  for 
the  life  of  the.  tenant  in  tail ;  but  the  fee  \n  the  interim  palfeth  to 
the  feoffee ;  a$  i^  cafe  of  exchange  (/*),  atsd  iQ  tiie  cafe  of  the 
ifant  of  a  reveriion  (^),  and  Seymor*s  Qfi  (A),  *  the  Cafe  efFmes  (i)^ 
The  Year-BoAk  (i),  and  Pbwden  (/).  And  if  teaiatxt  tor  life,  revcr- 
fion to  the  king,  make  a  feoffment,  it  cannot  touch  the  reveriion  in 
the  king,  nor  a  fee  defceiidible  paffetli :  but  where  tipniint  in  tail, 
reverfion  to  the  king,  makes  a  feoffment,  there  abafe  fee  Ihall  pafs, 
determinable  by  the  entry  of  tlie  iffue  in  tail :  but  out  of  an  eftate 
for  life,  where  the  revcrhon  is  not  touched,  no  fee  ihali  pafs  but 
only  an  eftate  which  paflcth  as  an  occupancy ;  as  the  difference  is 
&.  Lit.  J39.  b.  tenant  in  tail^  reveriion  to  the  king,  is  difleifcd^ 
and  a  deicent  cafl,  it  is  good,  and  ihall  bind  the  iffue ;  but  tenant 
for  life,  the  revei^on  to  tiie  king,  is  di&ifed^  no  difccnt  can  be 
caft,  becaufe  a  fee  cannot  be  ejctra£led  out  of  an  eftate  for  life. 
And  i8.  Edw.  3.  pL  12.  where  tenant  in  tail,  reverfion  to  the  king, 
makes  a leafe  for  life,  he  gains  anew  reverfion,  and  it  fliall  defcend 
to  his  iffue.  A  nd  J  on  E  s  cited  Strat field  v.  Dvuer  (w ),  that  a  difcent 
upon  tenant  in  tail,  reverfion  to  the  queen,  (hall  bar  the  entry  of 
(he  tenant  in  tail  and  his  i^Tue* 

(a)  11.  Jac.  !•  Hob. 334.  Pilflu  35X.     j^.  Hen.  7.  pi.  10.    it.  Heo. 7.  pi.  ^i. 

a,RoU.Rep.  31a.  "                                        (A)  io.Co.56. 

(*)  3.  Co.  i.  \i )  3.  Co.  84.  b.     Co.  Lit.  335,  a. 

(c)  3.  Co.  ii.  (k)  22.  Rich. 2.  pi.  50. 

(W)  Sea. 650.-  (/)  Plowd.  557. 

(0  Sea.  650.  («)  Cro.  Elix.  595.  But  r««  Mr.  BotltrH 

(/)  Year-Boolcs,  9.  2dw.  4.   pL  s».     noteof  Lord  Nottingham's  MSS.  up  so  ihia 

S.  Hen.  6.  pi.  23.  cafi^Co.  Lit.  373.  a.  note(ft). 


Cr)  Ycar^Bookf  24*  Sdir*  3.  pL  28. 
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STowt'  Secondly,  Although  it  was  faid,  that  the  privhy  of  eftatc 

Mgainfi       cannot  be  dravmi  out  of  him,  they  anfwcrcd,  True  it  is,  none  caa 

NiwMAM .    be  tenant  in  tail  but  the  donee  and  his  iflue,  and  that  avowry  (hall 

be  made  upon  him,  and  his  heir  (hall  be  in  ward :  fo  where  tenant 

in  dower,  or  by  the  courtefy,  alien  their  eftates,  no  eftate  remains 

in  them ;  yet  for  the  privity  which  was  once  in  them,  an  a6^)on 

C^  lit.  54.  a.  of  wafte  lies  againft  them,  as  Fitzh.  N.  B.  55.  e.  is.  And  quoad  ^ 
avowry,  that  may  be  ;  for  otherwife  the  donor  Ihould  confcfs  bit 
reverfion  to  be  out  of  him,  and  thereby  (hould  deftroy  his  avowry, 
as  C0.  Lit,  269.  a.  is  :  and  for  the  wardfhip,  though  the  privity  be- 
twixt the  king  and  the  tenant  in  tail  is  deftroycd>  the  iflue  in  uil 
cannot  contradift  ^  it.  And  to  the  objcftion,  that  the  reverfion 
being  in  the  king  is  not  touched,  and  of  neceflity  the  particular 
eftate  muft  remain  for  the  upholding  of  tlie  reverfion  ;  and  that 
there  cannot  be  a  reverfion,  but  in  regard  ©f  a  particular  eftate  re- 
maining ;  it  was  thereto  anfwered,  thata  common  recovery  before 

P(.eoffl.s55.a.  theftatutc  of  34.  Hen.  8.  c.  20.  had  barred  an  eftate  tail,  whereths 

Ca. lit. 535. a.  reverfion  in  the  king  was  not  touched:  and  the  recoveror  fbould 
have  a  fee  during  the  time  that  the  tenant  in  tail  had  iiTue .  » 
28.  Htn,  8.  Dyery  31.  and  15.  Edw.  4.  pL  9.  lord  of  a  villain  tenant 
in  tail  enters,  that  fhall  not  touch  the  reverfion  ;  and  in  tVifmatii 
Cafe  {a)y  where  tenant  in  tail  of  the  gift  of  a  common  pcrlon,  re- 
mainder to  the  king  at  this  day»  fufFers  a  common  recovery,  it  IM 

Cb»  Iic»372.  b.  bar  the  eftate  tail,  but  not  the  remainder ;  and  Plowd.  557.  tenant 
in  tail  of  a  common  perfon  is  attainted  of  treafon,  the  king  ihail 
have  a  fee,  yet  the  fee  of  the  donor  is  not  touched. 

Thirdly,  They  all  argued,  that  againft  his  feoffment  no  right 
remained  in  him,  nee  Jus  in  re^  hec  jus  ad  rem^  for  the  feoffment  gare 
away  all  his  right,  interett,  and  poflibilities ;  as  9.  Hen.  7.  pi  i. 
39.  Hen. 6. pL  43.  12.  Edw.  4.  pL  32.  I .  Edw. 4,.  pi.  Si.  1 9.  Hex, ;. 
and  Plowd,  374.  tenant  in  tail  makes  a  feoffment,  there  remains  no 
right  in  him ;  and  if  afterwards  a  fine  be  levied  by  the  conufee,  the 
iflue  in  tail  is  the  firft  who  hath  right  to  impeach  it. 

To  THE  Fourth,  That  the  writ  and  declaration  in  zformedct 
do  {ufpofe  quod  jus  defcendity  it  was  anfwered,  that  it  was  but  form, 
and  not  in  rei  veritate;  and  he  doth  not  fzy  Jsmp/iciier  de/cemlit  jus^ 
but  defcendit  per  formam  doni :  and  it  is  not  properly  faid  defcmk 
^^•337»  jusy  hut  devenii  jus  ;  as  in  Plowd.  374.  by  Southcote,  Wistok, 
and  Dyer,  Jujlices :  and  it  is  but  form,  as  in  wafte,  fuppofrng  that 
hthtld  ad  termlmim  annorunif  where  he  held  but  for  half  a  year; 
and  40.  Edtu.  3.  fl.  5.  and  38.  Hen.  6.  pi,  3.  in  con/onili  caju^  lap- 
fjofing  that  he  aliened  in  fee,  it  is  good,  though  he  aliened  but  for 
life.  So  in  the  cafe  oi Holland n;.  Lee  (^),  where  a  fine  was  IctieJ, 
and  by  it  the  eftate  tail  baiTed  in  error  to  revcrfe  this,  it  is  fuppoliJ 
quod  remanfit  juSy  or  quod  defcendit  jus ^  as  the  cafe  requires. 

To  THE  Fifth,  That  it  is  for  the  greater  benefit  to  theCrowni 
and  the  greater  difcouragement  of  traitors,  &c.  it  was  anfwcrc4 
that  the  right  was  to  be  refpefted  ;  and  it  is  not  to  be  prcfumcd, 
that  they  would  commit  treafon,  or  had  an  intent  thereto;  for 
fuch  foreign  intendments  are  not  to  be  prefumed,  as  30.  HtnX 
"  Grant^'  41.   Grant  of  land  after  it  fhall  efcheat  is  void,  bccaufe 

(«)  2.  Co.  15.  b,  and  under  the  name  of  (i)  Sec  Darcty  w.  Jackfon,  Palm.  i:*,» 
Wifeman  v.  Baroardi  M\}Or,  1^5.  Hughes*  V49.  224.  i.  Roll.  Rep.  73.  301.  Cro. 
2mrie»,37,v  JEKi.  739. 774- 
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It  is  not  intcndible.    And  as  to  the  cafes  pretended  to  be  adjudged,    ^  St«fk 
it  was  anfwered,  that  IFalJingharn  s  OJe  was  impeached  by  a  writ        «r*"!/* 
of  error,  and  was  affirmed  for  default  in  the  pleading ;  and  being     ^»^*«^*« 
demanded,  If  it  were  for  matter  of  law  ?  it  was  not  anfwered  ;  and 
if  it  bad  been  for  the  matter  in  law,  they  would  have  been  ready 
for  iht  queen's  advantage  to  have  had  it  fo  publifhed.  Alfo  within 
two  years  after  (viz.  i'^  18.  Eli%.  in  the  common  pleas,  in  Moulton's 
Cfiji)  (fl) ,  it  was  argued  openly  by  all  the  four  Juftices,who  by  intend- 
ment had  notice  of  the  former  judgment;  and  they  all  argxied,  that 
the  cftate  tail  was  not  forfeited,  by  reafon  of  this  feoffment  which 
favcd  it,  and  this  judgment  was  never  impeached  by  a  writ  of 
error;  yet  it  is  very  likely,  if  tlic  Juftices  of  tlic  king's  bench  had 
concurred  with  the  Barons  for  the  matter  in  law,  the  laid  laft  judg- 
ment would  have  been  impeached  by  a  writ  of  error.    And  as  to 
tjje  judgment  in  Sheffield's  Cafe^  it  wias  alledged  to  be  very  well 
known,  that  fome  of  the  Judges  who  died  before  their  opinions 
delivered,  were  againft  the  faid  judgment,  as  appeared  by  their  ar- 
guments, and  that  the  judgment  in  that  cafe  was  obtained  by  one 
voice  only.    And  although  that  judgment  fhould  be  allowed  to  be 
good,  yet  it  much  differs  from  this  cafe  \  for  here  the  tenant  ia 
tail  hath  neither  freehold,  poffeflion,  nor  right. 

But  after  this  Term,  bccaufe  the  greater  opinion  was  for  the 
plaintiff,  it  was  prayed  in  the  king's  bench  to  have  judgment  for 
the  plaintiff. 

But  there  it  was  moved  in  ft  ay  of  judgment,  that  the  bar  to  the 
avowry  was  not  good : 

First,  Becaufe  it  doth  not  fhew*  that  after  the  attainder  of 
Sir  Thomas  fVyat  there  was  any  fcifin  for  the  queen,  and  Sir  Francis 
Wyat  had  good  title  until  feifin. 

Secondly,  Becaufe  it  is  pleaded,  that  the  indiftment  and  pro- 
ceedings were  before  the  commiffioners,  and  does  not  fay//*  magn^ 

dgiUo. 

And  for  thefe  caufes  the  Court  would  advife  (b). 

{a)  Cro.'Blix,  151.     ft.  Leon.  %iu  ihsw  chatit  was/^^wofM/jtV/d^yetbeiag 

3.  I^eon.  132.  omitted,  it  ii  well  enough,  and  good  botjb 

(i)  Thefe  oVJeAkms  were  moved  again  ways.    But  judgment  was  entered  for  the 

A  lU^tT  Terai,  and  aJ(  the  Court  agreed,  plaiati£f.    Poft.  p?ge46i. 
iM  althoogb  U  were  tha  better  courft  to 
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II.  Car.  !•    In  the  King  s  Bench^  | 

Sir  John  Brampftpn,  Knt.  Chief  Jujiice.  | 

Sir  William  Jones,  Knt.      1 

Sir  George  Croke,  KnL       I  Jufiices. 

Sir  Robert  Berkley,  Knt.    j 

-Sir  John  Banks,  Knt.  Attorney  General.  i 

Sir  Edward  Littleton,  Knt.  Solicitor  General. 

^♦»«  »•  Memorandum • 

Thedeathsof     TN  the  vacation  after  Afichaelmas  Terniy  Sir  Francis  AshlcTi 

AiiiLET,  I    the  King's  Serjeant  who  died  dii^  day  be£ore  the  end  of  die 

Kiag^s  Serjeant.  A  T.enuip5«ryVa»lVi«ji}RoBfiRTMAsoK,ofZ.iWW!Kr'j/««r,£fi}w^ 

J4r.  RcGordfr    Recorder  cf  London^  who  died  in  Lincoln's  Inn  21.  D£C€mker\  and 

Masom  and      SiR  Walter  Pye,  of  tluc  Mddle  TemfU^  Knight,  Attorney  of  Ac 

^tl4c"*^'"df  Court  of  Wards,  who  died  tlic  ajth  of  December^  were  carrid 

Wards.  ^  Cal.  down  and  buried  in  their  feveral  counties,  accoropanied  with  iwo 

•vnBOp  and      hj:rald$  in  their  coats  of  »xxmy  with  divers  coacIks  of  iM>bles  aiid 

GARDkNia  '   others*  who  accompanied  their  hoodies  until  beyon^  QhatFimi  CrJiu 

fromoted.         ^jjj  HiNRY  Calthrop,  of  the  Middle  Temple^  London^  was  nade 

J«n«»  375-       Recorder  of  l^ondon^  and  fo  CQ^tinued  three  weeks.     Afterwards 

he  was  knighted,  removed,  and  made  Attorney  of  the  Court  oj 

Wards  the  firft  day  of  this  Term  ;  and  Thomas  Gard£NSR|  of 

the  Imfir  TmpUt  E^uire,  was  .ek£ted  Recorder  of  Ltndm. 

Casks.  Spponer  agaififi  Day  and  Maibn. 

A  prdbriptioi  "C^RROR  of  R  jiudipiKfit  in  the  commoo  pleas,  in  aa  aftioa  en 
cannot  be  ^  •*-'  the  Cafe.  Wheicas  Robert  Fuller  was  feifed  in  fee  of  the«»- 
lOeaded  againft  ^^^  oiThomffon^  Rnd  he  wA  his  anceftors,  &c..  time  wtief«ofi  ffc. 
Ind*»iCTcfore/f  ^^^  ^  FOLD-COURSE  {a)  for  his  and  their  (heep,  not  exccciir^ 
Bman  prescribe  tbiee  hnodred  Rod  feveiity  acres  of  land,  in  Tbompfin^  every  vcar 
§or  a  common,  from  fourteen  days  after  the  corn  was  carried  away,  to  conDnue 
the  plea  of «  u^til  itf^/y-D^;r,  within  the  Jand^  not  fown  9|gain  ;  and  Ihews,  that 
•tofiTit  U  wid.  ^'^  ^^^  ^y  ^^^^  ^°  ^*  plaintiff  feventy-£ve  acres,  p^r<;ci  «f -the  ma- 
nor, with  tlie  fold-courfe,  for  five  years,  and  that  the  defendants 
8.  c.  jonce,      jnclofed,  and  thereby  had  difturbed  him  of  his  fold-courfe. 

1.  Roll.  Abr.         One  of  the  defendants  pleaded  not  guilty, 
cro*  Tac    m.       '^^^  Other  pleaded  in  bar,  that  there  is  a  cuftom  within  the  faid 
a'com! Digf*  "^i^*  **^  ^^7  ^"^  ^^7  ii^clofe  any  part  of  his  lands  lying  in  the 
42S.  435.  540.  common  fields,  and  therefore  he  iiiclofed  this  land,  lying  in  the 
common  field. 

The  plaintiff  hereupon  demurred. 

And  without  any  difficulty  it  was  adjudged,  that  tliebarwas 
npt  good,  becaufe  he  doth  not  traverfe  the  prefcription  in  the 
declaration;  and  he  cannot  plead  a  prefcription  againft  a  pre- 
fcription ;  but  he  ought  to  anfwer  the  prefcription  alledged  in  the 
count. 

(«)  Sec  Mr.  Harir4vt*s  Co.  Lie.  6.  note  ( i). 

Ir 
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In  the  common  pleas  an  exception  was  taken  to  the  declaration,  ^J^/^^ITI^m* 
That  it  was  not  good,  becaufe  A  roLD-couRsE,  being  appurtenant  monVport!?-" 
to  a  manor,  cannot  be  divided  and  annexed  to  parcel  thereof;  and  nant  certain, 
therefore  that  the  plaintiff  had  not  any  title.     But  the  exception  may  bedividtd, 
was  there  over-ruled,  and  adjudged  for  the  plaintiff;  and  this  point  ^^  '"J^i^j*^ 
was  now  afligned  here  for  error }  and,  after  divers  arguments,  the  ^[^r.   ^ 
Court  this  Term  adjudged  it  to  be  good^nou^h  ;  for  being  but 
in  nature  of  a  common  certain,  it  may  be  well  divided  or  annexed  -^^^c^Ab'r, 
to  parcel  of  the  manor ;  and  there  cannot  be  Siny  prejudice  to  tho  ^ig, 
terre-tenants,  for  they  Ihall  not  be  charged  witn  more  than  they  %.  TermRefu 
were  before.  Wherefore  tlic  judgment  was  aiSrmed.  FlJe  5.  Hen^  7*  4«S« 
pL  7*     I.  Hen.  7.  pL  24.      i.  EJw.  3.  pi.  i.      17.  Hen.  8.  pJ^  to. 
XuHen.  6.  pi.  X2.     I.  Lcvinz.  231. 

Richard  Hayes  ag^lnfi  Robert  Hayes*  6A«t  j. 

Hilary  Term^  lo.  Car.  i.    Roll  1045» 

r\EBT,  upon  an  obligation  of  one  thoufand  pounds,  condi-  wh^rey«»f 
*^  tioncd  for  the  performance  of  the  arbitrament  of  Henry  tiaxmann  fuU 
Clerk  and  Robert  Sharp,  oftheMMe  Temple^  Efquires,  of  all  I^|iJ;j,*"J^|," 
controrerfics  and  demands  betwixt  thp  faid  Richard  Hayes  and  Rj>-  ^tv^^iofipn^att 
hert  Hayes.  bonds  to  tin 

The  defendant  pleaded,  quod  nullum  fecernnt  arbltrium.  **^w*r'*hi 

The  plaintiff  replies,  that  Robert  Hayes^  father  of  the  plaintiff  nward;  if  the 
and  defendant,  was  feifed  in  fee  of  divers  lands  in  Kent^  and  had  aw«r4  be  |:efic- 
iffue  the  plaintiff -R/VAtfrrf  //<??«,  the  defendant  Robert  Huyes^  and  f***  ^f^^ 
millam  Hayes,  and  devifed  divers  lands  to  the  faid  Robert  and  S;;o'irtn*! 
fFilliam;  and  that  there  were  con trovcrfies  betwixt  the  plaintiff  i;,^  thing,  cwh 
and  the  (aid  Robert  and  ft^illiofn  concerning  the  faid  land,  for  which  of  them  are 
the  plaintiff  entered  into  bond  to  the  faid  Robert  and  iyuilam  to  bound  far  the 
perform  the  award  of  the  faid  arbitrators  ;  and  that  Robert  at  that  j^^^IIk^, 
time  entered  into  one  bond  by  himfelf,  and  ffUliantj  at  the  fame  y^^^  aiciib«%h 
time,  into  another  bond,  to  perform  the  faid  award ;  and  Hiews  tkcir  bondt 
their  arbitrament,  that  Ridhard  (hould  rcleafe  to  the  faid  Robert  were  feveraU 


WIS  affigned.  i .  b^c.  Abr. 

The  defendant  hereupon  demurred.  I^com  Di« 

Farrer  arguedyir  the  defendant,  that  this  arbitrament  is  void  \  378. 3S4. 
for  the  defendant's  bond  is  for  a  reference  of  all  controverfies  be-  K.yd*«trcitife 
twixt  ^VAarrf  and  Robert^  and  JP'illiam  is  hot  mentioned  in  the  of^wardi,*. 
bond ;  and  the  avrard  is  betwixt  kichardy  Robert,  and  JViUiam,  and 
that  fViUiafn  and  Robert  (hould  pay  fuch  a  fum,  and  the  breach  is 
allcdged  thereih,  and  fot  any  tiling  that  appears  in  the  bond  and 
condition  William  is  a  fttangeV  to  the  fubmiifion,  uhleft  by  this 
collateral  furmife,  which  furmifc  is  not  allowable;  aifo  this  fur* 
tnife  is  <(Mtt^% 'departure  frolti  the  declaration. 

But  afkcr  divfcrs  argufnehts  at  the  bar,  all  YHt  Court  refolvcd, 
ftat  the  re'plication  was  good  enough  to  maintain  the  Arbitrament 
notwithftanding  this  objeftion;  fornfmnch  ns  this  is  not  a  bare 
furmife,  but  •rounde'd  on  a  deed  ^ich  is  of  as  high  a  nature  as 
tht  Qtlitr,  and  made  at  the  lime  time,  it  k^  ^w.^  but  onefubmiffion 

by 
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H/iTift  by  feveral  bonds,  and  fo  the  furroife  is  allowable,  and  ftands  well 
«f*w;tf  with  the  bond  in  qucftion.  And  although  the  two  brothers  did 
*'^***^  not  join  in  one  bond  of  fubmifllon,  becaufe  they  would  not  be 
bound  one  for  the  other ;  yet  when  at  the  fame  time  they  enter 
into  feveral  bonds  to  perform  the  award,  it  is  but  as  one  fubmiffion, 
and  is  not  any  departure  from  die  declaration  ;  for  it  is  not  fitting 
that  the  declaration  (which  is  but  for  the  debt  upon  the  bond  of 
Robert)  ihould  mention  any  frch  fubmiffion,  but  it  fufficeth  to 
ihew  it  by  the  replication  to  maintain  this  arbitrament. 

The  Second  Objection  was,  That  this  arbitrament  was  not 
good,  becaufe  the  fubmiffion  was  only  for  land  whereof  the  father 
was  feifed  at  the  day  of  his  death,  and  devifed,  or  mentioned  to  be 
devifed,  to  tlie  faid  fViUiam  and  Robert,  or  to  the  ufe  of  them,  and 
the  arbitrament  is,  tliat"he  (hall  make  a  releafe  of  his  right  in  the 
v.RolLAbr.  lands  Conveyed  or  devifed,  and  tliere  is  oo  authority  to  meddle 
***•  with  the  land  conveyed. — Sednon  allocatur  \  for  it  (hall  not  be  in- 

tended that  there  were  any  lands  conveyed  to  make  the  arbitra- 
ment void  unlcfs  it  had  been  (hewn,  ana  the  breach  is  affigned  for 
the  non-payment  of  the  three  hundred  pounds  awarded.  Where- 
fore rule  was  given,  that  judgment  Ihould  be  entered  for  the 
plaintiff. 

Casi  4,  Bradftock  agdinft  Henry  Scovell  and  Others. 

Trinity  Term^  1 1 .  Car.  i .     Roll  1097. 

Aftnelcviedby  TERROR  of  a  judgment  in  the  common  pleas,  in  an  ejeftracnt 
the  heir  io  tail,  -i-^  of  a  mefluage  and  land  in  IVickhamptoK^  of  a  leafe  by  Thomas 
enTimir-m  h''  -^'?^^"  '^  ^^^^  ^^'^  Henry  Scovell^  where,  upon  not  guilty  pleaded,  and 
rife-lime  of  the  a  fpecial  verdift  found,  the  cafe  was,  Thomas  Bajion,  leifed  in  fee 
tenant  In  tail,  of  thofe  tenements,  conveys  them  to  the  ufe  of  Thomas  Bajlon  his 
ihall  not  bar  fon  and  Edith  his  wife,  and  the  heirs  of  their  bodies,  for  a  jointure 
the  entry  of  his  for  his  wife  ;  Thomas  the  fon  and  Edith  enters,  and,  being  feifed  in 
•to^e*d«tr  ^^'^  ^^"^^  '^"^  ^^'^^'P  ^'^^^^  eldeft  fon,  and  Ihomas,  the  Lessor, 
of  the  tenant  in  *beir  ftcond  fon  ;  Thomas  their  fether  dies  ;  Edith  takes  to  her  fe- 
taiL  cond  hulband  Thomas  Bulford\  they,  by  indenture,  f<>r  fix  pounds 

Jones,  68^.  alien,  bargain,  fell,  and  grant  to  the  faid  Philip  and  his  heirs,  all 
3.  Co.  61.  their  right,  title,  and  intereft  which  they  have  in  the  faid  tenc- 
''^c^^^  n-  ^c"^»  no  livery  nor  inrollment  being  found  :  .then  the  faid  PhiHf 
\  "*  *^'  iB^c?//,  by  indenture,  for  eighty  pounds,  bargained,  fold,  and  con- 
a.  Bac.  Abr.  firmed  thofe  tenements  to  one  Henry  Bradjhcky  and  levies  a  fine 
530,531.  with  proclamation  to  the  faid  Henry  Bradjlock,  to  the  ufe  of  him 

Cruize,  167.  ^nd  his  heirs ;  and  afterward  Philip  dies  without  iffuc,  then  Edith 
dies  ;  after  the  faid  Thomas  Bajlon  the  fecond  fon  enters  and  makes 
this  leafe,  and  the  defendant  oujis  him  ;  etjifuper^  tsfc. 

The  fole  queftion  was.  Whether  this  fine  by  Pbilif  the  cldc^ 
fon,  in  the  life  of  his  n:iother,  tenant  in  tail,  and  he  dymg  without 
iffue  in  the  life  of  his  mother,  fliall  bar  Tl^omas  th'c  fecond  fon,  or 
not  ? 

And  after  argument  at  the  bar  and  bench  in  the  court  of  com- 
mon pleas,  by  the  opinion  of  Heath,  CA/>/^w/?/i:^,HuTTON,  and 
ViiRNON,  it  was  adjudged  for  the  plaintiff,  that  this  fine  Ihoold 
not  be  a  bar  to  Thomas ;  but  Crawley,  Jufllcc^  to  the  contrary. 
Jones,  34,  Ai^jjj  i^Q^  error  being  brought,  was  affigned  in  poiiit  of  law ; 

and,  after  feveral  arguments  at  the  bar,  all  the  four  Justices. 

agreed. 
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agreed,  tliat  the  judgment  fhould  be  affirmed ;  for  this  fine  levied   B»Ai>tTocr 
by  the  eldcft  fon,  who  was  never  feifed  by  force  of  the  intail,  and       *^«»V 
dying  without  ifluc  before  the  intail  defccndcd  upon  him,  is  not  a  ^OTiiit»i!*^ 
fine  within  tlic  llatutes  of  32.  Hen.  8.  c.  36.  nor  of  4.  Hen.  7.  c.  24. 
to  bar  the  intail:  for  although  he  be  inheritable  to  the  tail,  and,  "°^-  33*- 
if  he  had  furvivcd,  his  fine  had  been  a  bar  to  his  brother,  yet  for-  ^°*^'*5*' 
afrauch  as  he  died  in  the  life  of  his  ancellor,  and  never  had  the  ^^*  |*|' 
cftate  tail,  the  younger  brother  (hall  never  mention  him  in  a /or-  ^    '  *^  '  ^'** 
medon  in  the  defcendcr  {a)y  he  never  being  anceftor  in  tail  to  his/ xg^,  g^  ^ 
younger  brother,  nor  any  fuch  anceftor  to  whom  the  land  was  in-  5.  Com/pij. 
tailed ;  and  therefore  it  is  not  like  to  Archer^ $  Cafe  (^),  where  the  3o8, 
father  difleifcs  the  grandfather,  or  is  infeofFed  by  the  grandfather, 
and  levies  a  fine  with  proclamations,  and  dies  in  tlie  life  of  the 
grandfather,  and  afterwards  the  grandfatlier  dies,  his  fon  (hall  be 
barred,  for  he  ought  to  claim  by  him,  and  he  is  one  fo  whofe  an- 
ceftors  the  land  was  intailed.     And  it  was  compared  by  Berkley 
to  the  cafe  where  the  father  is  attainted  of  felony  in  the  life  of  the 
grandfather,  and  hath  iiTue  a  fon  and  dies ;  afterward  the  grand- 
tather  dies,  the  land  Ihall  cfcheat,  for  the  fon  ought  to  make  his 
defcent  by  him,  which  cannot  be.     But  if  the  eldefl  fon  had  been  Hob.  i%^ 
attainted  in  the  life  of  the  father,  and  had  died  without  ifTuc  in  the  D;er,  4S. «. 
life  of  his  father,  his  fecend  brother  fhould  not  hr.ve  been  barred.  J**""  34- 
But  if  the  eldefl  fon  had  furvivcd  the  father,  and  died  after  witliout  u^^  ^  -^ 
iffue,  his  younger  brother  fhould  never  have  inherited.     And  for 
this  point  Jones  faid,  that  when  he  was  a  Judge  in  the  common 
pleas,  it  was  fo  adjudged  in  The  Cafe  of  Mackwilliams  [c)  :  and  fo  Poft.  478. 
alfo  in  this  court  in  the  Cafe  of  Croker  v.  Keifey  (^),  and  after-  Jonc$  601* 
ward  affirmed  in  a  writ  of  error.     And  although  Littleton  (e)  faith, 
that "  if  the  middle  brother  make  a  warranty  and  die  without  ifluc, 
*'  his  warranty  is  lineal  to  his  younger  brother,  for  that  by  poffi- 
**  bility  the  younger  brother  might  have  inherited,  fo  as  he  is, 
"  quodammodo^  faid  to  be  his  anceftor,"  yet  that  is  only  but  a  pof- 
fibility,  and  by  reafon  of  the  maxim;  but  it  is  not  to  be  conftrued 
fo  here  in  the  cafe  of  a  fine,  for  it  ought  to  be  levied  by  him  who 
had  the  eftate  tail  once  in  him,  or  to  whofe  anceftor  the  land  was 
intailed,  and  by  whom  the  conveyance  by  defcent  ought  to  be 
made.   But  where  he  needs  not  to  be  mentioned  in  the  conveyance 
by  defcent,  there  his  fine  fliall  never  bar.     And  Grant's  Cafe  {f)  SfethecFfeof 
was  cited,  where  lands  were  devifed  to  one,  when  he  came  to  the  johnOonv.Bd^ 
age  of  twenty-five  years,  in  tail,  and  he,  before  the  age  of  twenty-  *«*")'»  Cre.  £iU. 
five  years,  levies  a  fine  with  proclamation,  and  after  attained  the  '*** 
faid  age,  and  had  ilTue  and  died,  this  fine  ftiall  bar  the  iflue  :  for 
although  be  was  not  tenant  in  tail  at  the  time  of  the  fine  levied, 
yet  having  attained  the  age  of  twenty-five  years,  he  was  the  perfon 
to  whom  the  land  way  intailed  ;  fo  he  is  within  the  words  and  in- 
tent of  the  ftatute,  that  this  fine  Ihall  bar  his  iflue  which  claim 
under  that  intail.     Wherefore  here  in  the  principal  cafe  all  the 
Justices  agreed,  that  the  judgment  was  well  given  ;  wherefore  the 
judgment  was  affirmed. 

(i)  Lord  Zooth  v,  AJckin,  3.  Co.  90.  49S.     1.  Ro!l.  Abr,  84.3.     Old  Bendlof,  .    . 

Hob.  2  5l(.  333.     Cro.  Car.435.  *I39* '4?*     See  alfo  Haqp'ave'fi  Co.   Lit. 

(f)  Hob.  333.       Winch.  41.  %%.  b.  »»o/if. 

(J;  Cro.  ]ac.  689,     W.  Jcne?,6o.  Hot-  {e)  Co.  Lit.  373,  374, 

Coa,  $4*     Bridg;  a;.    2.  RoM.  R«p.  490.  (/)  io.  Co.  5o.«, 

Salter 
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CAiE5.  Salter  againjl  Browne. 

Hilafy  Term,  lo.  Csr.  !•    Roll  20^* 

Tofiyofftmtn  TERROR  of  a  judgment  in  the  common  pleas,  in  an  adion  firf 
^*  "  t?  /'  Ij*  words.  Whereas  one  Jatie  Jennings  was  delivered  of  a  baftard- 
^^\^lfL  child,  that  the  defendant,  having  communication  with  one  "J.  S: 
•^ThiUr  »  not  of  the  plaintxfF  and  of  the  (aid  baftard-child,  faid  of  the  plaintiff 
aaionibte,  un-  thefc  words,  «*  He,'*  innuendd  the  plaintiff,  "  is  the  reputed  fiuhcr 
Mfome^cia/  4i  of  that  baftard-child/'  innuendo  the  faid  baftard-child. 

Ante,  3fta.  393.  Judgment  after  verdift  was  given  for  the  plaintifF,  and  error 
1  Roll  Ab  '  hereof  brou^t  ainl  affigned,  that  thefe  words  are  not  aftionabk. 
i.Roil.Rep.»44.  And  ALL  THE  CouHT,  tf*/J/ff^  Br  A  MPSToK,was  of  that  opinion, 
Soor  lofi^!  "^1^^5  he  hid  alledged  fome  temporal  lofs,  vi%.  that  he  loft  thereby 
Cro.  Eii«.*  582.  ^^^  marriage,  or  that  he  by  this  means  (hould  be  chargeable  for  the 
t.Sid.  61.  396.  maintenaiKe  of  fuch  baftard  child,  and  to  have  further  punilh- 
3*  Mod.  lao.  ment ;  for  it  was  faid  that  it  had  been  refolved,  tliat  a  haftard- 
»**M<rf'**  6  ^'^^^^  of  perfons  able  to  keep  it,  and  nor  like  to  be  chargeable  to  the 
2!  Com!  r«e*  pariih,  is  not  within  the  natutc  of  18.  Eli%.  c.  5.  and  a  reputed 
^93.  father  is  to  be  adjudged  by  the  two  next  juftices  of  the  |ieace  or  t!ic 

feflions.  Wherefore  for  this  caufc  the  Judgment  was  rcvcrioL 
Hil.  10.  Car,  I.  RoU^l^z.  fuch  a  cafe  and  fudh  judgment. 

Caii  6.  Clothworthy  agalnji  Clothworthy* 

Id  debt  on  bond  p  RRQR  of  a  judgment  in  a  writ  of  annuity.  The  plaintiff  dc- 
owuralfil^h^^  claredagainft  the  defendant  tfjAeir  to  his  anceftor*  whograhtrf 
only  part  is  an  annuity  to  him  of  twenty  pounds  a-year,  payable  at  four  Fcaft>, 
demanded,  fa-  vi%.  at  Chrj/lmas^  the  yfrntunciation^  the  Nativity  of  St.  John  Baftijl^ 
lisfaaion  muft  ^nd  St.  Michael ;  and  for  tliirty  pounds  arrear  at  Micboeimai^ 
fcdgodi  foTilic  3-  ^^'  '•  ^^^^  *«  ^"^  brought,  which  was  the  i6tli  of  Jpri!^ 
wfidue.^  4*  ^^^'  ^^* 

S  c.  Hctley,  Tlic  defendant  pleads,  non  eft/adum  patrisfui ;  and  it  was  found 
» 37.  agatnft  him,  and  j  udgment  given  tliat  he  fhould  recover  tlie  annuity 

Cro.  Jac.499,    j^^j  arrearages  before  the  writ,  and  what  incurred  pendente  brtvU 
B^J'    ^    which  amounted  to  fevtnty  pounds  ;  and  the  damages  and  cofts ; 
ftalk.  326.    *    ^^  ^^^'i  habeat  executionem  of  all  the  tenements  defccHded  to  him 
3,  Term  Rep.  from  the  grantor  of  the  annuity. 

^*  Maynard  now  affigned  error,  Becaufe  the  plaintiff  deaands 

this  annuity  and  the  arrearages  diereof  to  Micbaebnas  3.  Car.  i. 
and  his  writ  is  brought  i6.  Jpril  4.  Car,  i.  fo  as  there  are  two 
quarters  of  that  annuity  not  demanded,  which  by  intendment  ait 
paid,  and  if  they  be  not  paid  he  ought  to  have  demanded  them ; 
lor  if  one  brings  debt  for  part  of  a  debt  due  upon  a  contiad  or 
upon  an  obh'gation,  and  doth  not  acknowledge  iatisfa&ion  of  tbc 
reiidue,  the  adion  is  not  well  commenced. 

The  jodgmtnt  Alfo,  whether  it  be  due  or  not  due,  the  judgment  is  enoncow ; 
notiy^ail  b«"'  ^^^  ^^^  judgment  is,  that  he  fhall  recover  the  arrears  due  before  tlic 
lor  the  annuity,  and  the  arrean  both  before  and  after  the  aOlon.  Ante,  104, 137.  i.  RolL  Abr.  tty. 
Co.  Lit.  285.  I,  RdJ.  Rep.  88.  Cro.  Jac.  499.  Co.  Ent.  50.  Hob.  89*  a.  Lev.  56.  2.  Leon.  51* 
i.Coq^;g.363. 

writ 
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Vrrit  (M^hich  includes  thcfc  two  quarters  rents  which  are  not  de-   Clothwor- 
manded)  and  the  arrears  accrued  pendente  irevt\  amounting  in  loto        "^".^ 
to  fcventy  pounds,  fo  as  it  includes  the  arrears  before  and  hanging  ^  o^*J^ 
the  writ     RoLLE  anfwcred  thereto,  that  this  peradventure  was      **  tVyT*' 
but  tlic  mifprifion  of  the  clerk  in  calling  up  the  fum,  and  then  it 
is  no  error,  but  amendable.-^But  the  Court  anfwered,  and  fo 
refolved,  that  it  was  no  miiprifion  in  the  calling  up,  but  a  mif- 
prifion in  the  judgment ;  whetcforc  they  all  held  tliat  it  was  cr-  ^^^  g^  ^  jj^^. 
roneous(ii).  *  ky  137!  imd 

Lit.  Rep*  245 1  bot  neittier  of  ihem  report  thii  point  of  the  cafb. 

The  SfecoND  Ekror,  Becaufc  the  heir  pleading  a  falfe  plea,  in  dekt  agamit 
which  is  found  againft  him,  the  execution  ought  to  be  awarded  of  ^"^  heir  on  a 
his  proper  lands  and  of  his  lands  defccnded. — But  the  Court  *^"^^^^*"'** 
held,  that  th«  denying  tin!  deed  to  be  his  father's,  was  not  a  falfe  J^*g^cm.''  on 
plea  in  his  cognizance :  and  although  it  fliould  be  falfe,  yet  bting  n..  «/>/.i«tI! 
charged  in  rcfpeft  of  his  anceftor's  deed,  the  land  of  his  anccftors  »^fl»  bconiy  of 
Ihall  only  be  taken  in  execution,  for  that  is  the  caufe  of  his ''■^''^>^'/"*'* 
charge ;  and  if  the  land  of  the  heir,  which  is  his  own  proper  land,  *•  ^^^-  Ab.  71. 
Ihould  be  liable  a&  well  as  the  land  of  his  anccftor;  yet  it  is  not  af-  ^'  ^^'^'  ^^^ 
fignablc  for  error,  becaufe  it  is  in  eafc  and  advantage  of  the  heir.    Vgai^Ab  er. 

But  for  the.firft  caufe  rule  was  given,  that  the  judgmrnt  (hould  P'.Com.  440. 
bcreverfcd,  unkfs,  &c.  Dytr,8i.  a. 

Catb.  05. 
See  29.  Cai.  %.  c  3.  and  3.  &  4.  WiM.  *  Miry,  c.  14. 

Tregmiell  and  his  Wife  againft  Reeve.  Gaic  7. 

•ACTION  ON  THE  CASE;   and  declares.  That  Sir  7«A» if  . man core- 
*^  Reeve  was  feifed  in  fee  of  a/arm,and  of  an  hundred  acres  of  nantco  riand 
land  thereto  appertaining  ;  and  by  indenture  covenanted  to  ftand  ^^'^^f  totheurb 
feifed  to  the  ufc  of  himfelf  and  wife  for  their  lives,  for  a  jointure  ^^^^•»f'»'>«f*»''n5 
for  his  faid  wife,  and  after  to  his  fon  and  heir,  excepting  the  timber  fh*f|  hivc'the 
trees,  favine  that  his  faid  wife  (hall  have  and  take  the  Inrowds  and  fiirowdt  and 
loppings  of  them  ;  and  that  the  faid  Sir  John  Reeve  died,  and  (he  lopplnji  of  th« 
furtivcd,  and  took  to  hulband  the  plaintiff;  and  that  the  defendant,  «'^e^">  M-^'on 
as  heir  to  Sir  John  Reev^  cut  down  five  oaks  growing  upon  the  J)"  g^.^*^  ^^^^^^ 
faid  hundred  acres,  whereby  the  plaintiff  loft  all  the  benefit  which  fon  for  cuumgf 
he  might  have  had  of  the  fhrowds  and  loppings  of  the  faid  trees,  (^own  the  trees. 
The  defendant  pleads  not  guilty,  and  the  verdi(2  was  giveia  againft  Jones,  376, 

him.  Moor,  7.837. 

Hyde  took  divers  exceptions  in  arrcft  of  judgment.    First,  n.coTi?/* 
That  the  excepting  the  trees  after  the  limitation  of  the  ufe  is  void,  4-  Mod.  12. 
and  then>  they  remaining  parcel  of  the  freehold,  he  might  have  had  shower.  51 1. 
trefpafs ;  but  he  could  not  have  this  aAion  on  the  cafe ;  for  as  an  ^  J^*  J^^* 
txccption  after  tht  eftate  limited  is  void,  fo  after  an  ufe  fettled  an  2.  Com.  Dig. 
exception  caniK>c  be  of  the  trees.— Sr</  non  all$catur:  for  an  ex-  559. 
eeption  may  well  be  to  (hew  his  intent  that  they  fliould  not  be  an-  3-  Com,  Diy, 
nexed  to  tbe  ribte  for  life.  ^  3>' 

Secondly,  The  declaration  is  not  jfood,  Becaufe  he  doth  not  On  an  e^ion 
flicw  that  be  had  not  left  fufficient  trees  to  have  the  loppings;  as  for  wort-,  whcrt 
in  the  cafe  of  (;/ftz;/r jv  the  owner  of  the  wood  may  cut  down  the  ".Ull^  p,^.^^^^^^ 
wood,  leavifig  fuffic)«]t  for  eftovers.— 5r^  non  allocatur:  for  here  of  j^g  phimii; 
all  the  loppings  of  all  the  trees  are  reserved  to  the  wi&,  all  which  cheHu^niit/  cut 

n?«d  not  btr  (hewn. 

tab.  CAR.  f  f  flie 
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THTfiMi^'Li    {he  may  cut  down  and  fell  at  her  plcafurc ;  fo  it  is  a  wrong  to  her 
«/^"0        to  cut  down  any. 

An  aftion  for  '^"  I RDLY,  Becaufc  it  IS  fuppofcd,  that  thc  defendant  cut  down 
cutting  five  oaks  ^^^  oaks  growing  upon  an  hundred  acres  of  land,  vyhich  is  not 
growing  on  a  poflible  that  five  oaks  Ihould  grow  upon  an  hundred  acres. — SeJ 
hundred  »crc$.    ^lon  allocatur  :  for  it  is  to  be  intended  that  they  grew  upon  feme 

prt  of  the  farm.  , 

<bcc"f«  for  ca°-  .t  ouRTEiLV,  Becaufc  thc  aaion  is  brought  by  thc  liulband  and 
ting^down\*rce$  ^'^^»  where  the  hulband  alone  fliould  have  brought  thc  adion,  fof 
the  lops  of  he  only  might  have  releafed  the  damages,  and  the  wrong  is  to  his 
which  were  re-  poffefTion. — SeJ  non  allocatur :  for  the  hufband  having  thc  land  i:i 
^■f*^!^rf*  right  of  his  wife,  he  may  well  join  her  with  him  in  fuing  for  thc 
ihchuibaod'  damages  ;  and  (he  (hall  have  the  damages,  and  thc  adion  alfo,  \i 
ihayfueaionc.  fhe  furvive  her  hulbandi  wherefore  judgment  was  given  for  thf 
Ante,  419.        plaintiff. 

Port.  505  •*—  Cro.  JaC.  110.  2.  Vent.  195.  Cro.  £]iz..46i.  C08.  Jonet,  325.  i .  Com.  DIj.  5^ 
ttra.  za9. 

c^ar.  I.  Tolfon  Ofrainft  Clerk. 

Trinity  Term,  1 1 .  Car,  1 .  Roll  687. 
A  pr^ifc  in  jpRROR  of  a  judgment  fn  tWe  common  pleas,  in  ajffumpjit.  Thc 
tim  ti^tuhi.  .  plaintiff  declares,  Whereas  the*  defendant  was  indebted  to  him 
tiff  would  «%<!  5n  fuch  a  fum,  that  in  confideration  the  plaintiff  would  aliqno  tem" 
umpwt  forbear,  fore  forbcar  him,  he  promifed  to  pay,  &c. ;  and  allcdges,  tliat  h« 
will  not  fupporc  forbore  for  a  year  or  more,  and  that  the  defendant  hath  not  \ct 
an-/.^//.  paid,  &c. 
Ante,  241,  * 

i.Roli.Ab.23.  After  verdift  upon  non  ajftmpjit^  and  judgment  for  the  plaintiff? 
Cro,  jac,  1*50.  it  was  affigned  for  error  by  Gkimston,  and  fo  held  to  be  error, 
fi«3;  That  aliquo  tempore  is  fo  Ihort  a  time,  that  it  is  no  confideration,  no 

t.  Sid.  45.        more  than  per  paullulum  /r;«^«i.— Wherefore  for  this  caufc  itc 

Hob.  «i6.  -J  ^      *^      "^        r   %' 

Cro  E!i..  3S7.  judgment  was  rcvcrfcd. 

I.Com.Dig.xjS. 

CAS19.  Brunfdcn's  Cafe. 

aT»etfaverfi:(of  DRUNSDEN  was  indiftcd  for  extortion  by  two  fcvcral  indid- 
^tllT^\T  ^c"^5-  in  theonc,thathe,asbailifrofthelheriffof/f7/f/5/;/, 
•  m;fdlmtano7  ^^^ '^^^^^^^  twenty  Ihillings  from  one  extorfive  colore  officii  fui\ 
cwnnot  be  taken  ^nd  in  the  Other,  that  he^x/&r/ft;i  took  fix  (hilfings  and  eight-penct. 
and  fried  at  thc  Tlicfc  being  preferred  againft  him  before  the  j^Sftices  of  thc  peace 
^amc  quarier  at  Mchaelnias  fefTions  laft  in  the  county  of /*7//j,  and  he  t'hereupon 
reffions  ^tb$  committed  to  prifon,  was  enforced  (as  he  pretended)  to  plead  prr- 
P.WK448.  fcntly  to.thofc  indiftments.  And  thc  fame  day  they  were  tried, 
inft  68  ^'^  ^^^  convidcd,  and  judgment  againft  him  at  one  and  the  feme 
i  infi.  1^64,  fefCons,  that  he  fhoiild  be  imprifoned  and  fined  forty  pounds  for 
jope«,  379.  the  one  offence,  and  for  the  other  twenty  pounds^  and  upon  cvciy 
Cro.  /ac.  404.  of  them  treble  damages  given,  viz.  for  the  one  three  pounds,  and 
'hI' pV^s*  f"f>r  the  other  twenty-fix  ihillings  eiglit-pcncc  (wJiich  was  more 
4.  Com.  D.g7*  ^y.  ^^^  ^h^llings  eight-pence  than  lie  had  received )v  and  to  be  com- 
«i6.     *  mitted  to  prifon  until  he  lud.paid  thofc  fines  and  damages.    And 

now  upon  thefc  judgments  ne  bcought  fevcial  writs  of  error. 

And  by  Grimston  it  was  affigned  for  error.  First,  Bccanrc 
the  indlflment  ^nd  thc  trial  were  at  one  and  thc  famefeffions, 
whereas  they  ought  not  to  be  tried  ^nd  tiaycrfed  the  (anie  fcffions. 

Secondly, 
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Secondly,  Becaufc  thcj-  gave  damages  to  the  party,  where 
they  ought  not  to  have  given  any  damages  (a).     Fifie  ^,  Hen.  5.  (*)Thisc«fe 
•*  Ifiqueft^''  55.  »  aa»  Edw.  4.  «*  Coron.  44."    that  Jufticcs  of  gaol-  ^"^'^•jJJ*^^^  - 
delivery  may  take  inqueft  tlic  (arac  day  ;  but  not  Vo  of  juftices  of  ^^"'*" 


!fe  cwo  errors 


peace.  Stanford^  155.  thejudsmenc 

vsi  reverfed.    Poit  448. 

The  King  againfi  The  Inhabitants  of  Epworth  and  Fifteen     ^^^  ^^^ 

other  Vills. 

Michaelmas  Term,  1 1  •  Car.  I .   R0U  1 46* 

'T^HE  king,  by  a  writ  out  of  the  chancery,  dated   16.  Jufte^  AJifinni^stWe^ 

*    II.  Car^  I .  commanded  the  IhcriiF  of  Lincoln^  that  he  per  Jacra-  ?"  *  m^Banur 

fnenium  pr^hrum  et  Ugalium  Iwninum  comitatus  prtedM  diiigenter  in-,  \^  noTlndlfted 

qulrat^  qui  malefa^res  et  pads  regis  perturbatores  apud  Ep WORTHS  within  acon- 

Beltok,  ^^  Hacksev,  infra  tnanerium  regis  de  ^vvroKTUy  fepes^  vtnUmt  timt, 

fsj/ata,  et/en/urasy  ibidem  nuper  levata^  no^anter  proftravijjint  \  et  «ho'wiihin  iiie 

ponetper  vadios  et/a/vos  plezios  qu9s  culpabiles  invenerit^  ad  respondendum  W'Z^J^  '*** 
'I  •      J         r  '/r     f^   r\^   !•      mjt-  l     r         r       .  tttte  extend*  to 

in  banco  regis  de  etfuper  pramijjts  in  OSlabis  MichaeUs  enfuant ;  el  ^\\  inclofurei.— 

quod  baberet  ibi  nomina  eorum  per  quorum  facramentum  inquffitionem  Thc  defenduirs 

iilam/ecerit^  et  brtvt  illud.  mutt  plead,  »i»« 

The  IhcrifF  hereupon  returned  an  inquifition  taken  ^.  O^ober^  der«iwvi*Nen 
fl.  Car.  j.  fl^in/ LiNCOLK,  whereby  it  is  found,  quod  qutdam  mate-  indited,  oj^n 
Jaflores  et  pads  regis  perturbatores  primo  Maii^  10.  Car.  i.  et  diverjis  the  return  of 
dtehus  et  vicibus  inter  the  faid  firft  d?iy  of  Afay^  lO.  Car.  i.  et  primo  ^««'i^'^'X'"* 
Juniiy  II.  Car.  I.  afud  Epworth,  Belton,  et  Hkckszy pnedi^f.  poft/"io.  and 
in^ra  manerium  regis  de  EpwoRTH  pradiSl,  vi  et  armis^  et  cum  mul-  the  cafes  there 
Utud'me  gentium  ignotorumj  70O  perticatas  fojfatorum  fenfurarum  regis  cited, 
tf^tf^/ Epworth,  Belton,  r/ Hacksey  praditU  nuper  levat.  /»  Secaifo29.Gfo. 
noitibus  ditlorum  ditrum  proftraverunt^  ad  grave  damnum  di^i  domini  ^^\^'q^  *"^ 
regis.     SeJqui  illafojfata  etfenfuras^  vel  aiiquam  partem  eorundem^  Jic  ^'^^  forthc 
proftraverunt^  juratores  pradi£li  penitus  ignorant,     Etjtmiliter  dicunt^  modern  mode  o| 
quid  malef adores  pntdi^i  qui  malcfaila  pradiHa  taliter  ut  fupra  IncioOnj  com- 
d^iQum  eft  fecerunty  cum  tali  vi  et  multttudine  gentium^  et  in  noSturnis  ■'°™* 
temporiifus  pr^dinis  commi/erunt  et  per pctr aver unt^  ita  quod  nullus  ad  cCom.  Dig. 
eos  approptnquare  ad  ipfos  cognofcendos  aufusfuit.  43Ji  ^^*' 

Upon  this  return  a  writ  of  diftringas  iffued  out  of  the  king's  I^,.*"*  ' 
bench,  tefted  9.  O^ober,  11.  Car,  t.  reciting  the  faid  writ,  return,  «.  Term  Rep, 
and  inquifition,  commanding  the  fhcriff  to  diftrain  propinquas  vil-  39«- 
ktas  fojfttta  et  jf^enfuras  pradida  circumadjacentes  fojjata  et  fenfuras 
pradi^a  projhrat.  levore  ad  cuftus  fuos  proprios  i  and  commanding 
him  to  inquire  per  facramentum  proborum^  i^c.   quod  damnum  rex^ 
fkjtinuit  occafione  proftematwms  pradiHarum   7OO  perticarum  foffa-^ 
torum  et  fenfurarum  f  et  damna  ilia  nobis  reftituas. 

This  writ  was  returnable  Craftino  Martini  following ;  and  here- 
upon the  fheriff  returned*  quid  villata  de  Epworth,  and  fifteeit 
other  villages  there  named,  are  the  nearcft  villages  circumadjacent 
to  the  forefaid  ditches  and  fences,  et  quod  rex  Juftinuit  damna  occa-' 
fioneinbrevipnedi^ofpecificat.  ad  2500/.  et  quod  propter  brevitatem 
temporis  non  potuit  levore  damna  pradiffa  de  terris  et  tenementis  illisj 
ita  quod  diao  domino  rep  reftituat ;  and  returned  iffues  ypon  the  in- 
habitants of  every  village  ad  levatiomm  fojfatorum  et  fenfurarum 
%rad\a*  ad  20I. 

Sm  15.  Ceo.  3.  c|^. 

F  f  a  Afterward 
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Tjip  King         Afterward  another  wriV  of  d'tftrlngns^  28.  ATiH;.  11.  dr.  i.  iffooo. 
«^«»«/'       reciting  the  firft  writ  and  tlic  return  diereupan^  and  the  wrk  of 

'^"j,^"^"*  dlftnngai  and  the  return  thereupon;  and  that  the  king  is  informed, 

IrwoKTM,  4ec.  that  the  faid  foffata  et  ftnfurec  nondum  le^aia  exijiuwt^  and  tlicrci'orf 
commanded  the  faid  IheriiF  to  diftrain  tlie  iaid  villages  of  Ep- 

Ante,  *8i.  WORTH,  &C.  fir  omnia  terras  et  catailafua^  lie.  ita  quid  if  ft  ad  cujiui, 
/mo 5  frofrtosfoffata  ftfcnjuras  pradilia  pdfirata  levent ;  ac  uehis  fra- 
dUh  2500A  fro'damnis  fradiilis  qua  n$s  fiiftinuimm  9ccqfiime  f/9- 
ftrationis  fradiil.  7CXD  fertifarnm^  foffatorutn^  et  fenfurarum^  reftituant, 
RoLLE  Upon  tills  moved,  jthat  the  firft  writ  was  not  well 
granted  ;  for  it  appears  by  the  writ  and  inquifition,  that  the  pro 
ftration  began  the  firll  day  of  May  lO.  Car.  i.  and  continued  till 
the  firft  of  June  1 1.  Car.  i.  fo  as  it  was  a  fhort  time,  vi%.  but  five 
days,  before  tlie  writ  brouglft,  which  ought  not  to  be  ;  but  thcri 
ought  to  be  fo  long  diftance  as  the  country  nray  have  a  conve- 
nient time  to  inquire,  which  ouglit  to  be  a  year ;  and  fo  it  waj 
held  in  12.  Jac.  i. 

1.  inft.  476.  SECONDLY,  It  doth  uot  appear  that  tliis  frojlration  was  of  an? 

».  Lilt.  /ih.       fences,  &c.  of  the  common  which  was  improved  ;  for  the  ftatute 

*»7.  doth  not  extend  to  all  inclofures,  but  to  the  throwing  dowo  of 

I  •  fLeb<  C4C*       1*  •  f 

'^^      tenccs  upon  improvements  of  commons. 

Thirdly,  That  the  writdotli  not  make  any  mention  thatttl 
malefaftors  were  not  indi&ed. 

4.  tnft.  476.  ^**^  Sir-  John  Bakks,  the  King's  Attorney^  anfwered  td  tht 
t\  Brfc.  Abr!  FIRST,  That  he  had  fern  the  refolution  in  la.  Jae.  i.  and  k  wai 
393*  not,  that  there  fhould  be  a  year  to  indiA  the  oAfeixlers^  bat  therr 

ought  to  be  d  convenient  time,  and  tliat  tbeCourt  ihall  adjudge  whcr 

thcr  the  time  were  convenient. 

SecokdlV,  The  ftatutc  doth  not  only  extend  to  the  proftration 
of  iritlofiireS  to  be  improved  out  of  the  common,  but  to  all  in» 
Anee.  i5f .        clofurcs  ;  and  it  is  for  the  benefit  and  peace  of  the  commonwealtli, 
and  (hall  be  e;cpoiinded  moft  favourably  for  the  king  and  the  be- 
nefit of  the  commbnwealth ;  and  if  it  extends  only  to  improtc- 
(«)  VidcHjiyiTi.  jNrcnt  of  commons,  it  ought  to  have  been  pleaded  («),  that  this  in- 
4I;.  clofure'was  not  any  parcel  of  the  common  imprdved. 

Thirdly,  The  defendants  fhould  have  pleaded,  if  ^nyof  thf 

offenders  had  been  indifted— £f  ad/ournatur* 

Ca«e  ti.  HWton  agniMjl  Bemhndge. 

Trifu/y  Termt  ii.Cat.  i,     RpiJ  • 

Aflent  to  a  nP'RESPASS  quare  claufum  frerit.  Upon  not  guilty  a  fpecia]  Vcf- 
I!Im^r^K  diftfouiid,  the' cafe  was,  iWCwrff^/wAr/V^r  was  tenant  for 

a  conveyance  or  i»fe»  remainder  to  Jnthony  Bemf>ridge  in  tail.  Antbony^  by  his  deed, 
the  remainder  in  granted  the  remainder  to  the  plaintifiF  in  kt.  The  (aid  Gecr^ 
f«,  is*^oodat-  Bemhridge,  Ixing  tenant  for  life,  having  notice  of  this  gfkam,  fsM 
tornintnc.  ^^  <jr  fj^  ^^^  j^  5  ^^^  ftraugcrs,  that  **  he  was  mil  pleafed  ind 
!  ^lo^r  *Ab  ^^  *'  content  that  the  faid  grant  waa  made  to  tlic  plaintiflT,  for  he  was 
a-^l  V'o  *'  '"'  confin."     And  that  the  faid  George  BtmMdge  was  dead,  ind 

Co  Lii.  30J.  a.  jfntkony  Bemktidt^e  is  yet  alive :  ajid  if  ihil  were  a  good  attorn- 
3 10.  a.  ment  (^),.thty  find  for  the  plaintiff;  if  not,  for  the  defendaat. 

'        (^)  See  4.  5c  5.*  Ann.  c.   t6.  »n^  ii.    accornmcncUukenawjqri  and  Ur.Jkf>V< 

After. 
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After  arguftnent  at  the  bar  by  Widdrimgton,  for  tht  pht'mt'ijf^  Hir  ton 
and  BuLSTRODE,  fof  the  defendant^  upon  the  firft  argument,  all  -•?«"?/'. 
THE  Court  agreed,  that  it  was  an  attornment,  ahiiough  the  words  '**«*»«»«'• 
were  fpoken  to  thole  who  were  mere  ftrangers,  and  who  peradven- 
fure  had  not  any  noticeoftlic  grant,  nor  were  Tent  or  required  by 
the  grantee  to  lake  attornment,' nor  re(juired  the  tenant  to  afltnt, 
but  was  a  vdfuntary  fpccch  only?  for  it  lufficcth,  that  the  tenant 
hath  notice  of  the  grant  and  aflents  thereto.  See  Brailon^foL  8i. 
And  it  IS  for  the  brnefit  of  the  grantee,  who  having  the  grant,  and 
acceptrng  ef  that  aflcnt,  fliall  be  intended  to  a^ree  thereto  in  the 
life  af  the  tenant  for  life;  becauie,  bong  a  lawful  aA,  the  law  ac- 
counts that  he  agreed  to  that  attommenr :  and  it  h  not  neceflkry  to 
attorn  to  the  grantee  himfelf  ^  for  ail  the  pleading  is,  a  quel  grant 
Joy  aitorneray  without  mentioning  the  attornment  to  be  to  the 
grantee  or  any  other :  and  if  the  tenant  indorfe  his  hand  as  a  wit- 
nefs  to  .the  deed  of  erant  of  tlie  reverfion,  it  is  a  good  attorn  men t, 
uiUefs  he  dotlx  not  Know  what  was  in  the  deed ;  for  l>c  ought  to 
have  perfedt  cognizance  of  the  grant,  otherwife  it  is  not  a  good  at- 
tornment. Whereupon,  witliout  any  further  argument,  the  atr 
tornment  was  held  to  be  good,  and  acijudged  for  the  plaintiflF.  Vtdt 
Co.  Lit.  510.  a.  and  2.  Co,  69.  a.  that  afleiit  to  a  flranger  fuf&ceth. 
And  the  eafe  of  128.  Hen,  8.  "  Attornments^  40.  that  attornment  to  at 
fervant  was  not  good,  was  here  denied  to  be  law. 


Stockman  agalnft  Hampton, 

trinity  Term,    1 1,  Car,  i,    Rsllj^z, 


€Ar-  r«. 


TRESPASS  quare  claufum  fregtt,   and  chafing  his  cattle.    The  l«  ^«0>»f«,5^ 
defendant  juftifie?,  for  that  Sir  Bart holomnv  Mchael  was  fcifed  '^^J^'^^l^. . 
in  fee,  and  died  feifed,  which  defcended  to  his  two  daughters  and  ^,Sand  0/ fh«* 
heirs,  and  he  by  their  command,  &c.  hdrof  A,  wiio 

The  plaintifF  replies.   That  true  it  is,  Sir  Bartholomew  Mcbael  ^^^^ 
was  feifed  in  fee ;  but  he  faith,  that  being  fo  feifed,  he,  in  conii->  repHetthat^. 
deration  of  the  love  and  affection  to  Richard  Michael  his  nephew  wMreiMinfe«» 
and  others  of  his  blood,  by  indenture  25lh  March^  i  c,  'Jac  i.  co-  *>«  that  haco- 


venanted  with  Edward  Rogers  and  others  to  Hand  leifed  of  thofe  ]^*j  f^^**,^ 
lands,  to  theufe  of  himfelf  and  the  heirs  male  of  his  body;  and  thTufeofJ?. 
for  default  of  fuch  iflue,  to  tlie  ufe  of  tlie  faid  Richard  Michael  for  where  he  wl% 
life,  remainder  to  his  firft  fon  in  taif,  with  divers  remainders  over  M(e6  in  uii, 
in  tai(,  remainder  to  the  right  heirs  of  the  faid  Sir  Bartholomew  *"^  ^T^V* 
Mchaei  ;  wherfeby,  and  by  virtue  of  the  ftatute  of  ufes,  the  faid  Sir  [^*)d  i„  f^th^ 
Bartholomew  Michael  vf2s  feifed  in  tail,  with  the  remainders  over,  decddccUring 
and  died  fet(M  of  fuch  an  eftate,  without  ifluemale:  whereupon  theufetnaednoi 
the  faid  Richard  entered,  and  the  plaintiff  bv  his  licence  put  in  his  ^  fli«wn. 
cattle,  &c.  ;  and  traverfeth^  that  flie.faid  &ir  Bartholomew  Michael  6«  Co.  38. 
died  feifed  in  fee.     Upon  this  the  defendant  demurs.  Cro.  jac  70. 

.  *>7-  ♦73* 

And  the  principal  caufe  was,  Becaufe  the  plaintifF  claiming  by  Hob.  3S. 
this  deed  of  ufes,  which  cannot  commence  without  deed,  doth  not  Jon«»377* 
fcew  the  fame.  l^^^l^i 

Co.  Lit   6,  note  (4)* 

By  i^,9t  17,  Car.  %,  e.  «.  after  varlTa  iiiemiofied  in  the  c!«cUration  or  other  plcfld- 

no  judgment  0mI1  bt  iltyfd  or  reverfcd  for  iitg ;  and  by  4.  &  5.  Ann.  c.  16.  the  omif* 

WH>t  of  alleii^inf  tbr  brinsbg  into  covrt  of  fion  is  aUo  aidc4  on  » (cneral  demurrer. 
W^  bond)  bull  indfinturci  or  oibcr  deed 

fi^  And 

9 
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Stockmaw         And  this  being  argued  divers  times  at  the  bar^  aljl  the  Court 

againj       hcld,  that  thc  plea  was  good  without  fhewing  tixe  deed. 
HAMrTOir. 

A  deed  pleaded  FiRST,  Becaule  the  deed  doth  not  belong  unto  hioi,  although 
only  as  tiNiW.  he  claims  thereby,  but  to  the  covenantees,  and  he  hath  not  any 
«#«/co«  tra-  means  to  obtain  the  deed  ;  and  it  ihould  be  mifchicvous  to  thole 
^t,  and  pot    ^i^Q  ^.j^j^    j^ jpj.  j-y^],  ^  jggj  jf  jjjgy  jihould  loft  their  eftatcs,  uulcls 

party;  need  not  they  might  produce  it. 

be  Okewn.    Co.  Lit.  226.  393.  3.  Lev,  8}.  6.  Co.  38.    Cro.  EJ.'z.  711..  Cro.Jac.70.    5.  Com.  Dig.  131. 

A  patty  claim-       SECONDLY,  Becaufe  it  IS  an  eflate  executed  by  the  ftatvte  of 

ing  under  n/ui  ufes  ;  fo  the  party  is  in  by  the  law  as  tenant  in  dower,  and  tenant 

fMt  Y*^ud  not  i^y  ftatute  ftaple,  or  merchant,  which  have  a  rent-charge  extended 

IhJwX^ced.   ^y  ^^^"^ ;  as  31,  Edw.  3.  •*  MeHjrans  de/aitsy''  38.  and  35.  ifo,.  6- 

Ante,  209.  •        i^d.  118. 

Cfo.  Jac.  109.  3»7-    ^«tw.  4S3.     1.  Veaey,  3S7. 

An  Inducenyent      THIRDLY,  and  principally  in  this  cafe,  Becauffc  it  is  but  an  in* 

to  ataverfc  is    ducemcnt  to  thc  traverfe^  and  is  not  anfwerable  by  the  defendant ; 

not  iraverfabic.  b^^  ^c  Qught  to  maintain  his  bar,  that  he  died  feifcd  in  fee.  f7^ 

Ante,  105-         ^y^  jf^^  g   ,^^     ^^^  £j^  ^  g,   p/^^^  Com.  64. 

Co.  lac.  282*         '  ^  .  ^  ^ 

Moor,428.  Whereupon  ali,  thr  Court  agreed,  that  the  replication  was 

Hoh,  104.  good,  without  fhewing  thc  deed.     Wherefore  it  was  adjudged  for 

Poph.  loi.  JY\t  plaintiff.    Vide  14.  Hen.  8.  Ot  per  Pollard  ;  %>.  IJe>u^.  8. /or 

Cartl'99  FiNEUxj    10.  a.  ()2.  Lei/eUdU  Ca/e i    Cq.  Lit.  Z26.     7,Z.Hett.%. 

Cro,  EiiA^  ^^ufoL  S9. 
S90. 

Cam  13.  Siocomb's  Cafe. 

In  error,  if  the  "CRROR  of  a  judgment  in  Bath  in  an  aftion  for  words  ;  where 

cbciaration  and  -^-^  thc  judgment,  aftcf  the  verdift  for  the  plaintiff,  was  given  for 

vtrdifi  btgood,  ihe  defendant,  intending  tl\at  th^  afljon  did  not  lie  for  thc  words; 

Si'w  fuchjrrtg-  *"^   ^^^^  ^"^""X  ^»  *'  '^'^  concejjum  ejl^  quod  querens.  nihil  capiat  per 

mem  ai  ought  **  W//?m ;"  which  was  held  a  nwnifeft  error ;  for  it  fhould  have  been, 

to  have  been  **  idea  cofjfidtratum  eft. 

Jim  hiiow'i  '^^^^  Germyn,>-  the  flaintlfm  the  writ  of  error,  moved,  that 
bvt  if  bad,  they  Judgment  ftiould  be  given  for  him  upon  the  verdifi,  and  that  thc 
wii  revere  the  decoration  is  good.  And  it  was  agreed  by  ai^l  th?  Court, 
fiirt  jodsmeni,  jf  the  declaration  and  verdift  be  good,  then  judgment  ought  to  be 
^""^f^^cmnM^^  ^^^  ^'^^  plaintiff:  whereof  Jones  doubted  at  the  firft.  but  at 
^L^  ^i!T  '  ^^^  agreed  thereto  j  for  we  are  to  give  fuch  jqcjgm.ent  as  th^y  ought 
and  if  ihc  entry  to  have  given  there,  fo  as  the  plaintiff  Ihall  recover,  if  thedcclara- 
t»e  "  1/1  tonaf^  tion  be  good, 

0/ '^^  wjwrr*,  Hyde  now  moved,  that  the  judgment  in  the  inferior  courtwas 
««/ir«,*'itibhid.  good  for  thc  matter,  and  that  the  declaration  was  ill :  for  he  tfaeiv 
SedviJi4  Carih.  declared,  Whereas  fuch  a  fuit  was  depending  in  the  court  of  the 
'^BiiAh  Guildhall  in  Exeter^  (hewing  what,  et  quod fteperinde  exitus  per  fa^ 

^'^  ''^'^^'  triam  fuit  Junius',  and  at  the  trial  the  plaintiff  vfas  produced  as  a 
Cro.  Jac.  4.  witnefs  there  to  prove  the  iffue,  and  was  fworn  and  gave  his  cvir 
IQ7. 386,  632.  denee  upon  his  oath  ;  that  the  defendant,  having  communication 
"Hobifu  194*  with  one  Margery  Skcomb  of  this  trial  and  oath  by  the  plaintiff, 
^'^viat^^  fpake  thefo  falfe  and  fcandalous  words  of  the  plaintiff  to  thc  faid 
s^Xk^lHit.  J^oi'gery^  ^-  Thy  brother'*  ( innuendo  the  plaintiff,  brother  of  the  faid 
4iyi.      *  Margery)  ^'  hath  taken  a  falfe  oath  in  fuch  a  caufe"  (innuendo  the 

«.  Bae  Ab.  130.  fiiid  caufc).     T^c  defendant  pleaded  not  guilty^  and  found  for  the 


Hilary  Term,  1 1.  Cat  i.     In  B.  R.  -     43* 

plaintifyand  dartinges  and  cofts  aiTeiled.  The  Court  upon  the  mat-     SirtcoMu't 

ter  adjudged,  that  the  declaration  was  not  good. — Hyde  alTigned        C-^*«« 

the  caufc  to  be,  Becaufe  he  doth  not  (hew  how  ifiiie  was  joined  ; 

for  he  faith  ad  cxitum  per  patriam  :  and  though  by  implication  it  is 

to  be  intended  that  iHuewas  well  joined,  yet  it  is  not  foallcdged  ; 

and  then  no  lawful  trial  whereto  he  might  be  produced  as  a  wit- 

nei's. — Sed  mn  allocatur :  for  when  it  is  (hewn  that  at  the  trial  he 

was  fworn,  it  implies  all  nece(!ary  circumftances,  tliat  the  iflue  waa 

joined  and  the  jury  fworn ;  and  that  to  the  faid  jury,  upop  this  if- 

fue,  he  gave  his  evidence. 

The  Second  Exception  to  the  declaration,  Becaufe  in  the  Jn«na^jonfor 
communication  allcdged  with  Margery  Slocomb^  of  tliis  oath  at  the  «  b?^'^^^)  J[j|)|^ 
trial  he  faith,  *'  Thy  brother"  (innuendo  the  plaintiff,  brother  to  the  *4  taken  a'^fjrc 
laid  Margery)  **  hath  made  a  falfe  oatli,  &c."  and  in  all  the  de-  "oa:h/*ir  muft 
claration  it  is  not  averred  expre(ily  that  (he  was  his  After,  nor  that  *>«  «wrr/</ ihae 
he  was  ,her  brother,  but  after  the  imuendo ;  nor  is  it  averred  that  he  J|**  P^^*^"  ^p?" 
was  ilw;  fole  brotlier  of  tlie  faid  Margerys  and  that  which  comes  brother^nLc 
under  or  after  the  innuendo  is  not  an  exprcfs  averment,  nor  i(ruab]e ;  pcHbnfpokcn  toi 
wherefore  the  declaration  is  not  good.-— »Ail  the  Court  was  of  for  an  *iiwr«</a 
this  opinion  {abfente  Brampston)}  wherefore  it  was  ordered,  that  ^othiscfleait 
a  fpecial  entry  Ihould  be  made,  that  the  firft  judgment  Ihould  be  Ame"?'"'^"'' 
rcvcrfed  for  the  manner  of  the  entry,  *•  idco  caneijj'umy  '  '^^* 

But  becaufe  it  appeared  to  the  Court  that  the  declaration  was  in-  ,]  Roll.  Ab*sL 
fu(ficient,  it  was  adjudged  here,  ^*  qukd  querens  mlcapiat  per  billam,'**    Cro.  Eiiz.  6C9. 

Cowp.  i76» 

Corbett  againjl  Barnes.  Cast  14. 

AUDITA  QUERELA  by  three,  to  avoid  a  judgment  in  this  AperfonprWy 
court  s^ainft  the  faid  tl>rcein  trefpaft  ;  where  one  of  them  was  |J^J,\y^^*'"*'*'» 
only  taken  in  execution  upon  iliis  judgment,  the  others  not  being  J^^  not  in  we^ 

touched.  cutton,  may  joia 

Maynard  took  exception  to  the  writ  and  declaration,  Becaufe  *"  >«  «««f"* 
hcwlio  was  in  execution  ought  only  to  have  had  iht  audita  ([uerelay  who^lTn^e«!!" 
and  the  others,  who  never  yet  were  grieved,  ought  not  to  join  with  cution. 
them ;  and  to  prove  this,  he  relied  upon  35,  H^n.  6.  pL  i.    F.  N.  B,  joues,  377, 
104.     17.  E.  3.  pi.  27. — Sed  non  allocatur ;  for  tl^y  being  parties  to  3-^o  «4. 
the  judgment,  and  liable  to  the  execution,  although  it  was  never  '•^•?'  '"^ 
bad  againft  them,  yet  for  their  indemnity  may  well  have  an  audita  ,.rcu*  Ab*^'c6 
^urreloy  and  join  with  him  who  is  in  execution.  ^     {^^  R^y  ^l^/ 

i.Com.Dig.461. 

Secondly,  He  excepted  againft  the  furmife  in  tht  audita  ouerela^  kn  audita  ^m^^ 
that  it  was  not  good  ;  which  was,  Whereas  one  J.  S.  was  fued  in  rr/^  by  ihret, 
the  common  pleas  for  a  battery,  fuppofed  to  be  done  in  Lond&n^  and  fuggeilingihatan 
by  vcrdia  the  plaintiff  had  judgment  for  thirty  pounds  damages  tfaX^u^'hr^ 
and  cofts  ;  and  the  faid  7.  5.  was  taken  in  execution  for  thefe  da-  iJ^'in^^one  in 
mages  and  cofts  :  and  afterwards  he  and  the  two  other  defendants  London^  and 
were  fued  in  this  court  for  this  battery,  fuppofed  to  be  done  in  the  ag-»nftiheoiher 
covLTitj  of  Hereford^  and  they  three  were  by  verdift  and  judgment  ^^oin  H^reford^ 
condemned  in  this  court:  and  it  appeared  that  this  aftion  and  tlie  "ef^alnaVb© 
aft  ion  in  the  common  pleas  were  for  one  and  the  fame  battery,  aind  bid  in  any 
not  divers  s  an4  that  the  then  plaintiff  had  acknowledged  fatisfac-  county. 

F  f  4  tioix 
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Co»B«TT     tion  of  the  faid  judgment  to  J^  S.  in  the  cemmoii  pleas,  and  yer 
againft       notwithftanding,  Egamft  law,  had   fued  to  have  execution  oftlic 
B^K.vfs.      ^^jj  judgment,  where  he  was  fatisfied  far  the  fame  trefpafs  :  and 
hereupon  the  defendant  demurred : 

Mayn ARD  now,  for  the  defendant  in  the  audiu»  fu^nh^  naoved* 
that  this  cannot  be  iurn;)ifed,  Becaufc  iItc  one  recovery  being  in 
London^  and  the  other  in  tlxe  county  of  Hereford^  it  cannot  be  in-, 
tended  to  be  one  and  the  fame  battery.— &^  pion  tUlocaiur :  for  the 
aelion,  being  tranfitory,  may  be  laid  in  wliat  county  the  plaintif 
will :  and  it  oeing  averred  by  the  record  to  be  one  and  toe  fame 
tFcfpaft,  and  not  divers,  &c.  and  this  being  confcfled  by  the  de- 
murrer, the  plaintiffs  are  not  fuch  ftrangers  to  the  record,  but  that 
they  may  have  benefit  of  the  fatisfaftion  by  the  faid  record  ;  and 
becaufe  they  are  all  parties  to  the  aft,  the  law  gives  liberty  to  every 
of  them  to  rake  advantage  of  any  one  of  their  afts  for  the  other*s 
difcharge  ;  as  if  a  reltalc  were  to  one  of  tlie  trefpaflbrs,  and  the 
.  other  had  it  to  plead*  they  fhould  take  advantage  thereof  to  dif- 
charge thcmfelves  accordingly.  Wherefore  it  was  held^  that  tht 
furmife  was  good,  and  adjudged  for  the  plaintiffs^  unlefs,  &c. 

CAifc  15.  Gryffyth  and  his  Wife  agai/jj  Le^is  and  his  Wife* 

Mkhatlma*  Term,  lo*  C^»  i.    JteJI  j^n 

Awritoffwfi  pfRROR  of  a  judgment  in  the  grand  fcflion  i(i  the  county  of 
ct  J*f»rc<at  lies  *--'  Pembroke^  where  the  plaintiffe  hid  harough^  a  quod  els  deforciant^ 
*c  common  law;  ^^^  made  their  proteftations  ;^r^^«/  hreve  itludinformi  et  natura 
SncerlJin^caft*  ^'^^*^  ^^  ?*^  ^'^  deforciant  ad  conmuHim  legemy  pcandtan  formamfta^ 
hyt^e  astute  of  ^^^^  de  Rutland^  ei  peiwit  mejfua^um  et  terrai  in  R.  qtur  cleunemt  tenere^ 
jycjtmirfier  2.  Jibi  et  hcfiedihus  de  cmrfwe  ipfius  MajlIiIK,  ut  in  jure  ipfiis  ;  et  wide 
anuitaifolksby  dicunt  quid  quidam  ThOM*  DEfiUKT  fuitje/jitus  in  f code ^  and  gave 
j^/'lTin  fhc  ^'^°^^  tenements,  after  tlie  ftat^te  of  %^.  hen  8.  c.  lo.  of  Ufcs,  vn::. 
cciuns  in  Wales;  4^'  ^-^-  ^^  icoffccs,  to  tlic  ufc  of  the  fiiid  Afcrj' aftd  the  heirs  of 
in  which  1  ft  *  her  body^by  virtue  whereof  they  entered,  and  took  the  efflees  within 
c  f£  ii  is  not  nc-  twenty  vears  laft  paftw 

ccif-iry  torf<;lte 

r>€cie»  of  tfta!c      Upon  this^  writ  and  count  the  tenants  dematided  judgiaeiit  of  the 

it  is  broiwiu  to  writ,  becaufe  tl)ey  fay  U^  faid  writ  is  a  writ  formed,  by  Ae  ftatute 

rl^cov<r.•  of  IVcjlmitiJicr  2.  edit,  ij^  Edw.  I.  c^    - ;  by  which  ftatute  it  is  pro- 

Ame,  17S.         vided,  "  qucd  quicunq.  tale  brcvf  intuleiity  deiwl  in  brevifua  mejuimem 

S.C.Jonw,38o.  '*  facer e  dcjiatu  quern  chamat  habere  in  tenement n  pftitis^  HcJ*^  and  in 

this  writ  there  is  not  any  fuch  mentk)n  ;  et  hoc^  t:fc. ;  whereupon 

they  demanded  judgment  of  the  writ,  &c,;  and  the  demandants 

thereupon  demurr^*    Aod  |t  was  ABfuooEn  there  that  the 

writ  fliouJd  abate* 

And  now  this  matter  was  affigned  foJ  error,  knA  waftdiverstimei 
argued  at  the  bar,  wid  this  TerH>by  GhYHff^for  tb€ plaintiff  \f\  the 
writ  of  error,  and  by  BeaRB,  f$r  the  defendant. --^^fiA  all  th* 
]vsTics.sfcr:atim  delivered  their  opinions  for  the  plaiatifF  in  the 
writ  of  error,  that  this  writ  w^  good  i  fpf  it  is  |p^v^a>f  ibt  iUtate 

©f 
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of  12.  Edw.  I.e.  *  of  Rutland^  called  Statutum  Wallla  (d),  where    G»tffyth 
this  writ,  as  here,  verkcdmy  is  fet  down,  and  there  faith,  that  com^  *"^j**I;!^'^* 
mune  breve  auod  in  aliquo  cafu  taneitjui^  et  in  aliquo  cafu  tangit  pojfef-  i^^J^f^'^^  his 
Ji^nem  ;  and  in  the  end  of  the  laicf  writ  it  is,   etjimiliter  conceditur       Wire. 
iftnd  hrfvt  coram  Ju/htianis  de  hcmcOyfi  peUns  volutrii :  and  although 
the  ftatute  of  IVeftmmftfr  a.  c.  4.  gives  a  fpecial  wril  of  quod  ei  de-  (*»)  ?**?jf*  ^*' 
forceai  in  fpecial  cafes,  wliere  die  tenant  for  life,  tenant  in  dower,  llJIJ'd-"  l^ib^^h 
or  tenant  in  tail,  and  fo  by  equity  where  tenant  by  the  courtefy,  vol.  ef  Ruff- 
]oie  their  lands  by  recovery  by  denralt;  and  in  fuch  caife  the  writs  head's  cdiUon  ^f 
make  mention  of  their  eftates ;  yettliis  being  mode  anno  13.  Edw.  i.  ^^  Sutum. 
c.    .  doth  not  take  away  the  ftatute  of  H^ales,  made  12.  Edw,  i.e.  .  %.  inft.  358. 
which  gives  tlie  fuod  u  deforceat ;  and  this  hath  been  the  coiiunon  2.  Saund.  3S, 
pradicc  everfince  in  IVales^  as  in  %  Edw.  4.  pi.  12.  by  Nbedham, ^•'^  551- 
who  was  Jufticc  of  Cbefter^  appears.    And  akhougk  m  a.  Edw.  4.  **.       '  ^    . 
/.  1 1,  it  is  held,  that  2Lquod  ei  deforceat -w?^  not  at  the  common  law, 
ut  was  given  by  the  fbitutc  ffyiminfter  2.  Berkley  and  Mysbw 
denied  it  -,  for  tnere  was  a  writ  of  quod  ei  deforceat  at  the  common 
law,  as  appears  by  33.  Hen,  6,  pL  46.  and  10.  Hen.  7.  pL  9.  by 
pROwrcK  and  by  Br  acton,  that  this  writ  was  given  wnere  one 
is  deforced  of  land :  and  the  Ye  ar-Book  of  2.  Edw.  4.  is  to  be  in-  i.inft.  550: 
tended,  that  it  wus  not  z  auod  ei  deforceat  at  the  common  law,  where 
a  recovery  was  by  deikuit  againft  a  particnlar  tenant ;  for  he  had 
not  any  remedy  until  the  ftatute  ot  fVeftminfier  2.  and  it  is  only 
given  by  the  ftattite:  bnt  in  other  cafes,  upon  a  difleiiin  or  matter 
m  &ft,'  a  quod  ii  drforceat  lies  ;  and  the  ftatute  of  Ru^knd  proves 
that  a  qfttod  ei  drforccaa  was  at  the  common  law :  and  although  this 
ftatuteof  i^.£i/a7.  i.c«   •  cornea  aAer  the  ftatute  of  12. £^w.i>c   • 
which  gives  the  quadei  d^craaty  that  dotb  not  take  away  the  ftatute 
of  12.  Edw.  I.e.    •  but  that  he  may  have  a  qnodei  dtforeeat^  and 
makes  bis  proteftafion  pro/equi  in  natOre  of  what  writ  he  will ;  as 
the  ftatute  of  13.  Edw.  r«  c.   •  which  pves  f^tforrnedon  in  defcenden 
doth  not  take  away  the  cuftom  of  London^  tnat  they  Ihall  have  a 
wrir patents  and  ffaall  i»ake  their  proteftation  profequi  in  naPurd  brevis 
deformedm in defcendtr  et  droit clofein  auncient  demiafn^  or  make  their 
proteftation  pro/gqui  iu  nature  of  any  other  writ  tliat  they  will ;  as         ' 
Fitzb.  N,  B.  andOW  Boot  of  Entries ^/ai,  233.  fst  224.  appears.     But 
Jones  doubted  thereof^  whether  this  writ  lies  at  the  comtnon  law« 

And  although  Beare  objefted,  that  if  this  writ  be  warranted  by  a  vmt  of  fuod 
the  cuftom  of  ff^ales,  itougju;  to  be  fhewn  in  pleading,  efpecially  to  ei'diforccat  o* 
revcrfe  a  judgment— Yet  non  allocatur  \  for  the  Court  here  ft^^  5jl)!jL".'*J!^, 
take  conufance  of  their  cuftoms  and  proceedings,  efpecially  being  ^i,b<^tflicvrimr  ^ 
warranted  by  the  ftatute  of  Rutland.    Wherefore  it  was  adjudged. the  ouftom  o<   < 
for  the  plaintiff  in  the  writ  of  error,  that  the  judgment  Ihould  be  Wafct. 
reverfed,  and  that  the  writ  fiiould  ftand,  and. that  tlie  tenants  Ihall  Po^»  5^ 
plead  thereto  the  next  Term. — So*  note,^  That  for  lands  in  ^o/w 
there  nuiy  be  pleading  here* 
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Case  t6.  Moyfcr  agdi^Jl  Gray,  Mator  of  Beverley. 

.  4  ' Micbaslmas  TtrtHt  1 1.  Car.  I.  Roll  5CX). 

A}.ifticeofcht  A  CTION  ON  THE  CASE-  Whereas  the  pkintifFdiftrained 
fitucemay  take  -^*  for  7I.  los.  rcrit^  fcfervcd OQ  a  Jcafc made  to  Jobn at  St Ie\  and 
«ian«5mrf:/^#Ar»  thereupon  the  faid  John  at  Side  brought  a  repU^iH  direfted  to  the 
**ce'^-*birt'the  ^^'^  mayor*  coiumanding  hioi  to  accept  pledges  of  John  at  StiU^  the 
Ani^'cannot  plaintifi  in  the  ni>{fvitty  and  to  deliver  the  cattle  according  to  the 
receive  money  lUtute  of  IVtftmtnjur  2.  \  that  tiie  defendant  delivered  the  cattle 
from  •  plaintiff  without  finding  pledges. 

waypf  pledge*.  The  defendant  pleaded,  that  John  at  StiUy  the  plaintiff  in  thci^f- 
Poil.  ^;4«  plevin^  delivered  tohim^l.  los-ibr  pledges;  which  ho^  accepted: 
s.c.  jones,t-»f .  **^^  upon  this  it  was  demarrtd. 

2.  inJL  340.  RoLLE  now,/or  the  plaintiff]  moved,  that  it  was  an  ill  plea  ;  for 

X  Ef  in  vf'  ^^^^  ^^  'S  conimanded,  ♦^  that  if  the  plaintiff  find  pledges,  then  he 
P»n.  ff.4.  ^^  ^^jj  j^iiygj.^»>  |j^  ought  not  to  take  money  in  lieu  of  the  pledges; 
for  the  pledges  are  found  to  anfwer  the  parly,  if  he  hath  good  caufc 
of  avowry,'  and  to  be  anfwerable  for  the  amercenicnt  to  tlic  king,  if 
he  benonfufited,  orit  befoundagainfthim;  andalthough  he  might, 
take  money  for  pledges,  yet  he  ought  not  to  accept  of  leis  than  the 
plaintiff  demands. 

And  ALL  THE  Court  held  the  plea  to  bevktonsfbrbothcaufes! 

for  althoughi  as  Berklet  faid,  a  juflice  of  peace  may  take  money 

to  lie  in  depqfito  for  the  fecurity  of  the  peace,  and  the  money  (hall 

be  forfeited  to  tlie  king  if  he  doth  not  keep  the  peace,  yet  here  it 

muft  not  be  fo,  becaule  the  party  is  interefted  to  have  the  benefit  of 

Ld.  R»ym.  278.  thc  pledges  by  si/cire/acias  if  be  recover ;  but  he  hath  not  remedy 

gat.  331.         to  have  the  money  from  tlie  mayor,  being  in  hit  purie,  if  he  ihouicl 

have  judgment  to.  recover.    Secondly,  The  plea  is  ill,  bccanfe  it 

is  a  lefiier  fum  than  what  was  demanded:  but  if  the  mayor  had  taken 

but  one  pledge  (if  he  had  been  fufficient),  it  had  been  Well  enough ; 

but  it  is  at  his  p^ril  if  the  pledge  be  not  fufficieut,  as  it  is  in  Den- 

Cro.  Elii,  624.   iawd*s  Cafe  (a).   The  (heriff  may  take  one  furety  for  appearance  to 

•71.  80S*  852!  an  arreft,  notwithftanding  ^he  ftatute  of  23.  Hen.  6.  c    .     Where- 

'62.  fore,  without  further  argument,  it  was  adjudged  for  the  plaintiff. 

g^^  •  («)  lo.Co*  502.7-See  1 1.  Geo.  2,c.  19.  r,  2> 

Cah  17.  Girling's  Cafe. 

Hhaeoodjuf:.  T^ALSE  IMPRISONMENT,  for  affault,  battery,  and  imprifon- 
tilicAtion  to  ^  ment  for  fix  days.  The  defendant  pleads  to  all  but  to  thc  af 
tre^iiiandfaire  fault,  battery,  and  iniprifonmcnt  for  fix  hours,  not  guilty  }  and  for 
imprlfonment,  ^j^^  battery  and  imprifonment  for  fix  hours  he  juftifies,  by  virtue 
lM^i>dl[7<»m-  ^^  *  warrant  from  the  Iheriff  of  Suffolk  to  arreft  him  upon  a  UiitaU 
mand  of  the  '  v^ho  direfted  his  warrant  to  the  bailiff  of  — •—  to  execute  it,  who 
iheriir*s  officer,  arretted  tlie  plaintiff,  and  required  the  defendant  to  be  aiding  to 
Jones,  378.  him  and  to  keep  him ;  and  therefore  he  detained  him  for  fix  hours, 
j.Roii.Ab.  5«i.  until  the  flierittdifcharged  him  ;  which  is  thc  fame  battery  and 
Cro'  lac*  'V.*  imprifonment,  &c.    Upon  this  plea  the  plaintiff  demurs. 

1.  Saik.  409.      *.  Mod.  197.     Ld.  Ray.  230. 

A  juflification  7  And  Keble  fh^ws,  that  thc  plea  is  ill,  Becaufe  it  is  not  pleaded 
to  irefpafs  under  ^^^  the  Writ,  being  executed,  was  returned ;  for  thc  writ  is  condi- 

n  writ  frrm  the 

t^eriir  need  nQC  i^^e  that  the  writ  wii  rewmed,    1*  Jonet,  37S.    s«  EoU.  Ab*  563.    L4.  Ray.  61s. 

tional. 
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rional,  ita  pthd  kaheos  corpus  in  court  tali  die,  &fr. ;  and  tlicrcfore  if    Citii»»«'». 
the  flieriff  himfclf  would  juftify,  as  here,  &c.  it  is  no  pica,  without       ^-^'^ 
Ihcwing  the  return  of  the  writ ;  and  the  IherifF's  fcrvant  (hall  not 
be  in  a  better  condition  than  his  raafter  (hould  be, 

Scd  nort  allocatur  :  for  true  it  is,  the  IherifF ought  to  return  his 
writ,  othcrwife  bis  juftification  is  not  good ;  but  it  is  not  fo  with 
his  fcrvant,  for  he  hath  no  raeans  to  ctntorccthc  Iheriff  to  make  re- 
turn thereof:  and  that  which  he  did  was  legally  done ;  and  it  (hall 
not  be  made  illegal  by  the  (herifTs  aft  in  not  returning  the  writ. 

Secondly,  It  wasobjcftod,  that  this  difcharge  by  parol  was  not  The  (hcriffmay 
good. -5^^  noH  aUocatur :  for  the  (hcriflF  may  well  difcharge  his  fer-  ^jjj'jj'^y ^^^ 
vant  by  parol,  that  he  (hall  not  keep  his  priloner  any  longer;  for  as  f^     ' 

he  may  deliver  the  prifoner  to  tlic  flieriff  without  more  circum^ 
ilances,  fo  he  may  be  difcharged  by  his  parol  from  keep^ing  him  any 
longer.    Wheraforc  it  was  s^judgad  for  the  defendant. 

Wilkinfon  againft  Mcrryland.  €a«iI. 

Trinity  Tmm,  lO.  Car.  u    Roll  104$. 
17JECTMENT.    Upon  a  fpecial  verdift  the  cafe  was.  One  died  ^n  ■  ^^^  ^ 
-C*  feifcd  of  divers  lands  in  J.  B.  and  C.  in  fee.    The  lands  in  C.  Z'^^^^ 
being,  iti  him  by  way  of  mortgage,  and  forfeited  (a),  he  dcvifed  the  m  mon%^%, 
lands  in  J.  ana  B.  to  feveral  perfons  and  their  heirs,  and  devifeth  ••  ftc'^cheword 
to  divers  perfons  feveral  legacies,  and  then  adds  this  claufe,  "  All  •w^'r^"  *» 
'•  the  r^ft  of  his  goods,  chattels,  Icafes,  eftates,  mortgages,  debts,  JJ^**^*^- 
**  ready  money,  plate,  and  other  goods  whereof  he  was  poflcffed,  he  ^*  *"      "  ** 
"  devifed  to  his  wife,  after  his  debts  and  legacies  paid,"  and  made  riJ*  pntk.  449. 
hi#  wife  executrix,  and  died.    The  wife  entered  into  the  land  mort-  Ante,  37, 
gaged,  and  devifed  it  to  the  defendant  and  his  heirs,  and  dies.    The  Jonet,  386. 
leflbr  of  the  plaintiff,  as  heir  of  the  devifor,  enters,  and  makes  tlie  l'^J^!\^^'^^^^ 
leafe  to  the  plaintiff,  and  the  defendant  aftually  ouftcd  him.  pJw^'t!^^ 

The  fole  queftion  was.  Whether  the  fee  pafled  to  the  wife  by  156. 
this  devifc,  by  the  name  of  «  all  his  cftate,  mortgages,  &c.  ?"  ».  Bac.  Ab.  55. 

And  THE  Court  held,  that  no  fee  paffedto  her.     Wherefore  ,2.  Mod/594.* 
rujc  was  given,  that  judgment  fhould  be  entered  for  the  plaintiff,  1.  Vcrn.615. 
unlefs  caufc  was  (hewn  to  the  contrary  (b).  Cowp.  306. 

'^   ^  Dougl.  759. 

1.  Term  Rep.  4TI.     %,  Term  Rep.  456.  653.    1.  H.  BL  Rep.  C.  B.  i.    3.  TermRep.  356^ 
(a)  In  the  abridgment  of  this  cafe         {k)  It  was  moted  aipin,  and  adjudged 
I.  Roll.  Abr.  S34.  it  is  not  (bted  that  the     lor  the  plaintiff.     See  poA.  ^49. 
moitgajes  were  forfeited.  Sce4ir9poft.450. 

Blague  againfi  Gold.  ^^«  *9« 

TRESPASS.    Upon  a  fpecial  verdift  it  was  found.  That  Peter  A  drritoof  • 
Blague  was  fcifed  in  fee  of  two  houfes  in  Andover,  the  one  I?^?  ^'^ 
called  "  The  Corner-House,"  in  the  tenure  of  one  A«^«  and  «  i^,,.nrrii6 
Hati^  and  of  anotlierhoufe  thereto  near  adjoining,  in  the  tenure  tenoitof ^.  and 
ofHitchcocL    He  devifeth  his  houfe  called  The  Corner-House,  '« teaiviAcient 
in  Jndover^  in. the  tenure  of  Bif^on  and  Hitchcock,  to  J.  S.  in  fee,      *'*?"f!^7 
The  queftion  was,  Whctlicr  the  houfc  in  the  tenure  t^i  Hitch-  ^though  it"^ 
C9chy  adjoining  to  the  corner-houfe,  fliall  pafs  or  no  ?  in  the  tenw*  of 

And  IT  WAS  RESOLVED,  that  it  (hall  not,  but  only  the  corner-  ^^30, 
houfe,  in  the  occupation  of  Bin/on  and  Nott  (if  they  occupy  jointly)  . 
1.R0II.  Ab.  613.     Cro.Eliz.  ,13,     4.Mod.  13a.  141.     i.  Salk,ii5. 135.    ,.  Veaey,  457.   fSil  to 
Ptfi(cs,4i6.    Cawper,363.So|.    09^1.761.    »,  Term  Rep.  498.  /.W  *^«^»«> 
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BftA^oc     Xh^lX  pa&  \  Wt  if  they  occupy  fiivtnilly,  vtz.  one  part  in  tbe  tentire 

-r*"!/*       of  Biitfmy  and  the  other  part  in  the  tenure  of  Ndtf  fcvcrdW,  theu 

^^^^'       only  that  in  tl%e  tenure  of  Bift/§H  Ihall  pafs,  and  not  the  refidue  in 

the  tenure  of  Nou.     Wherefore  rule  was  given,  wikfs  otker  caufe 

were  (hewn  to  the  contrary^  that  judgment  (hould  be  for  the  piain- 

(.)  T1SU  cafe      tjff  ^,,j^  /  4    -^ 

was  moved  again  * 

inTrinityTerm,  is^Cacfcand  jiidgmtiit|w«  for  the  pUindfL    Poft.47}- 

Cah  20.  Bumpilcd*s  Cafeu 

!^$d  <yidf  rnntf,  f^  ^S, 

tttfticet  otiht  npHIS  Cafe  was  now  moved  again  by  KrvLmo,  Jtmrvr ;  and  he 

^leace  eannot  m-    ^    infifledtupon  for  error.  That  neithap  j^iflices  of  peace,  nor  Itif  - 

fyk-t,  trjfy  lod    lioM  of  o^fr  aiid  termmer  mij^t  enauire,  and  take  traverfe,  and  de- 

^urmm  of-     tcf minc  indi£fa»eiilB  tke  fan^eday ;  Di^t  juftkccs  in  eyre  and  gao Wc- 

•nda»&^    ^^^^7  might,,  baconic there  is  wanraag  given  long  before  of  tbcir 

day.  coming>  and  the  offenders  may  know  what  matters  are  determinable 

Anff^3S5»3l4o.  there:  and  there  is  a  precept  for  jtivofa  to  come  out  of  all  parts  of 

43<*  the  county  to  try  aad  determioe  ofteoces  before  committed,  wbcrc- 

'^'  5^J«.        of  the  prifgncrs  may  take  cognizance ;  aod-  it  is  for  Afc  fpeedy  dc- 

3.C.  Jonei,|7^  livery  of  tfie  ^cifoners ;  and  for  tliis  reafon  conqpared  to  tbe  pro* 

**  srf^^^     *  ccedings  in  this  courts  whicR  i&  as  tbe  general  tyre  ;  as  27.  JJftjty  1. 

Cro.  J^t.AM^  Where  the  proceedings  anc  for  ofienccs  coixnnit^ed  in  the  county  of 

a.  iBtt.  56S.  '.  Middlefexy  tfiis  court  is  as  eyre^  to  proceed  dt  dit  utditm^  and  to  award 

4.  loft.  164.      ^oiir$  facias*  returnable  tlie  next  day,  or  at  anotlier  day  aiaer,  aci» 

4»  Cosft.  Dig*     cording  to  their  appointment,  without  regard  of  fifteen  days  be- 

'?H4wic  P  a  ^^*^  ^^^^  ^^  ^^^  return  ;.  but  if  any  indi&ments  be  removed  out 

y^^         '   *  of  London,  ox  out  of  the  feilions  of  the  peace  in  AfiddififN^  by  etr^ 

*|.3ac*Al>.25^.  iiorarif  or  out  of  any  other  county >.  wliere  the  defendat^t  is  to  piead 

here  tiS  the  iflue,  the  ufual  courfe  is  to  award  a  vinirt  /laaas^  and  to 

have  fifteen  days  betwixt  th^  te/Ig  and  return  :  a  mmlt^far^mi  in  the 

-leilions  of  the  peace,   or  before  juftices  of  oyer  and  urmimer.    And 

for  this  point,  vidb  4.  Hen,  c.    **  Ku^ejt^^  ^  by  Hakkpord, 

22,  Edw.  4.  •*  Ceron.*^  44-     2.  nen,  8.  tL  15^.  in  KelUwaj^  SfauM- 

forde^  156. — All  tiijb  CouIit  was  of  tliis  opinion,  that  juftices  of 

peace  may  nor  en^vixv,  try,  aiKl  determine  civil  offences  in  01^  and 

tlxe  fame  day ;  for  the  party  o^ght  to  have  a  convenient  time  to 

provide  for  the  trial.  . 

Where  imm^iii  Th£  Sccono  Error  affigned  was,  That  they  awarded  to  tbe 
arc  given  by  lu.  one  treble  damages,  wb.  where  he  tbok  twenty  fhilKngs  cxtorjkt^ 
*'*i^ved*^hlt*'^^  they  awarded  to  tlie  party  three  pounds,  and  forty  pounds  fine  to 
cannot 'be  rtfo-  tlWking;  and  upon  theoihcr  indiftmcnt,  where  it  was  found  that 
vered  on  an  iV  he  took  fix  Ihillings  eightpence  extorjivi^  they  awarded,  that  be 
Jiomcmt,  m9k»  Ibould  pay  tothe  party  for  damages  26s.  8d»  (fo  a  quadrupirvaluc) 
!^A!?^-^  ***d  twenty  pounds  fine  t»  the  king  ;-*- Which  all  thb  Couet 
tS^^mt^^^  dearly  held  to  be  erronaotts :  for  altliough  by  colpur  of  tlie  feature 
m»a>beftt0iiii«r  ^f  23>  f^^'  6-  c.  10.  wlter^  treble  damages  are  given  to  the  party> 
byaaioAoatfia  they  mightailefs  tliem»  yet  it  ishereundvie  and  erroneotis ;  for  they 
AaMit^  ought  firft  to  have  enquired  of  the  damagfey,  for  peradveifturc  it  maV 

^nes,  3^b,  be  more  or  lefs,  according  to  the  cinniiRflances  ;  but  tiiey  may 
t.Roii.Ab.izo. -not  aflefs  themfcives.  without  etujuiry  by  the  jury,  for  thejuiy 
^^Ha^w^  ^  C  ^^S^^^  ^°  ^^^'^  found  the  damagfc^  and -then  diey  arM^Srcbiethemi 
Joi/"^  '  *  31^  fo^  ^J^s  ^^^^^  quadrupje^ d^uiges,  it  i&  wiuioiit  oidour and  ooi 
»*  Ikfa^il74«  '   |«  9atr,  ^$,    4,  Com.  D\$.  1^6^    a.  Bac.  Ab«  u* 

"...     -  ^ 
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ofthe^atute :  andthe  indiftment  is  wotctntraformamJIatutU  48   BtrMrsTiD'* 
it  ought  to  have  been,  if  they  would  proceed  upon  theftatutsr.  ^^t. 

Also,  it  is  doubtful  whether  this  ftatute  e:{tcnds  to  extortions^  %  Uz^.lfm. 
trnlcfs  taken  upon  arrcfts  ;  for  the  ftatute  doth  not  fpeak  but  of  ^^*^^- '^- *:**^"^' 
arrefts,  and  extortions  taken  upon  them.  But  the  Cou|it  re-  ^<^^]^*ir. 
folvcd  not  this  point.  refts. 

But  fox  the  faid  two  former  errors  the  judgment  was  reycrfcd.       '.  Hawk,  p,  c. 

..BcirsCafe.  CAi.ai. 

DELL  was  indifted,  That  he  fclonioufly,  8-  ^ac,  i.  ftole  a  filvcr  A  gemmi  par. 
^  ladle  of  plate  from  King  James,  whereas  m  trutli  it  was  the  ^n  «'«>«««'»«»• 
plateof  QuEFN  Anne>  and  fblcn  from  her;  for  which  hcobtain^  muftl^TiXU 
bis  pardon  by  the  queen's  means.    He  was  now  indi£ted  again  for  with  the  ufuai 
ftealing  the  fame  plate  ;*and»  Whether  he  fliould  have  the  benefit  ■venncwi, 
of  the  general  pardon  of  2t.  Jsc.  |.  mthout  pleading  it  and  pray*  Ante,  3*. 
inga  difcharge,  becaufe  there  is  a  fpecial  exception  in  the  pardon  Dyer,  85. 
ot  goods  taken  away,  purloined,  or  ftolen  from  the  king?  was  the  Cro.  jac.  14^ 
queftion. — Henden  moved,  that  this  exception  is  to  the  taking  Shower,  loo. 
away,  of  goods,  &c.  as  trefpaflbr,  whereby  tlic  property  of  the  goods  p.  ^'  *^'  ^ 
is  faved  to  the  king,  and  doth  not  except  the  felony  ; — but  the  g.^co.  68?^  ** 
Court  doubted'  hereof:  whereupon  they  adtifed  him  to  plead*  Hardrcs,  367. 
Yeaji-Booics  a6*  Ben.  %.pL  7.    4.  Hen.  7.  pL  8.  ,    Canh.  131. 

'^     '  S.  P  C.  loj. 

.  3,LeQa.ftS.     3.1aft.«)4.    Cro.  Eliz.  153.  76S.  77^.    Lane,;!,     t,  WtlA  114.     3.  Bac.  AIk*.  9cl. 
X.  Hawk.  P.  C.  361. 

^Wilkinfon  againft  Merryland.  ^^"  »*• 

Jmte^  Pagi  447. 

T^HIS  Cafe  wa$  now  moved  ag^in  by  Denk,  0n  sttprentice  of  the  Adcvj^^of  «»a 
*    Jaw  ;  and  he  ^r^d  ftrongly  that  an  eftate  in  Ke  paffcd  :  for  |)  !"^^*^'' 
inafmuch  as  he  had  dtfpofed  of  diversof  his  lands  to  his  brothers  and  ^  Iwlfag^r** 
their  heirs^  and  divers  perfonallegacics  to  them  and  to  others,  but  of  <i  ^^.wbcreof  1 
thofe  lands  in  queftion  (being  mortgaged  to  him  and  his  heirs,  and  '*  wafMactSt^,^ 
forfeited)  he  had  not  made  any  difpofing)  he  deviling  therdSdue  of  "^^  wtK* » 
all  his  goods,  kafcs,  cftatcs,  mortgages,  &c.  to  his  wife,  ail  the  ^^^^^^^^ 
cftate  which  he  had  in  the  mortgage  (which  is  a  fee  fimple)  pailed  by  wayof note- 
thereby  i  for  it  being  in  a  will,  Ihailpafs  according  to  hisv intent,  s«se  aad  for. 
as  devife  of  land  in perpetuutn  Ihall  pals  the  fee  (a).     And.  the  ode  <*»^<li  »«^«  ^ 
in  Dyer[b)f  dcvifc  of  the  fee  fimple  of  his  houfc  in  Soper-lm^  to  hb  *?*??t^J^ 
wife  a  fee  paffcd  without  the  word  •'  A^iW,"  and  other  cafes  to  that  iiTXr^ 
purpbfe,  to  fhew  that  a  fee  paiTed  by  the  intent  oC  the  devifer  with-  fidt  •»!€«  37* 
out  the  word  bars  (c).  ,  •     169-  447- 

ButToNBs  and  Myself  continued  our  former  opinion,  that  no  ri.,Mod.  $94. 
fee  pailed.    But  the  greater  queftion  would  have  been,  Whether  an  PreQ^tnCn^yr^ 
eftate  for  life  had  pafi&d  to  the  wife  if  (he  had  been  alive  }  becaufe  ^^If^- 
it  is  coupled  oaily  with  pcrfonal  things,  as '  *♦  goods,  Icafes,  eftates,  j**^^  ^°^^ 

t.Eq.Ca.  Ab.  lit.     a.  V'emon,  615.'    Kayfn.453.     3.  Com.  Dig»24.     a.  Aik.  ida.     C^wpu  a^l. 
|.  H.  Bi.  Rep.  C.  fi. 3.    1.  Term  Rep.  411.    «•  Tarnt  Rap  65€.     3.  Tarm  Rap.  356. 

(a)  Ante,  199.    Sea  airo.Jpupt,  195.         (r)  See B4BKib«r,  9.     i.RqjU.Ahr.S34, 

I.  RoU.  Abr.  834.     Co.  Lit.  9.  b.  4.  Inft.  6.  Mod.  no.      Moor,  57.      a.  Wilf.  6. 

314.  aod  Year-Book  40,  Hen.  7.  pK  7.  a.  Atk.  71.     Gr9.  £112.  ac4.      3.  Com. 

{h)  r^i  Elta,  p.  357.  Di{.  a 5. 

^  mortgages^- 
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WiLKiNfOM    ««  mortgages,  debts,  &c."  wliich  may  be  intended,  that  he  meant 
^gaiffi       only  but  eftate  for  years,  or  mortgages  for  years  ;  and  fo  much  the 

MmtYLAHD.  j^^jj^j.  j^y  ^^f^^  Qf  ^j^^  words,  "  wliereot  I  am  poffeflcd/*— And 
Berkley,  7^/Vf  (who  was  abfent  the  day  before),  concurred  in 

Ante,  369.  opinion  ;  for  the  heir  ihall  not  be  difinherited,  nor  the  fee  paifcd 
away  without  an  apparent  intent  out  of  the  words  of  the  will. 
Ana  in  this  cafe  it  doth  not  appear  that  he  intended  to  pafs  but 
*  fuch  things  whereof  he  was  poflcflcd,  which  extend  only  to  things 
perfonal,  or  leafes,  whereof  he  is  poffejfedy  and  not  to  freehold^ 
whereof  he  is  faid  in  law  tp  be  fsijed.  And  peradventure  he  was 
not  poileiled  of  this  land ;  for  it  is  not  found,  that  the  mor^agee 
entered  and  was  in  poflefBon  :  and  commonly  in  mortgages,  the 
mortgagor  retains  the  poflcffion  until  the  mortgagee  enters  for  a 
forfeiture.-^Wherefore  it  was  appointed,  that  judgment  ihould  be 
entered  for  the'plaintifF.  But  tliey  agreed,  if  he  had  dcvifed  "  all 
*<  his  eftate  in  fuch  land,*'  or  had  mentioned  that  he  had  fuch  land 

Amc,  37.         mortgaged  in  fee,  and  devifed  '*  his  mortgage,*'  tlie  fee  bad  palled. 


Ciiti  *3.  Cleve  againji  Veer. 

Trinity  Ttrm,  j  I.  Car,  u     Roll 


If ihcconufccof  TTJECTMENTon  ^Iczkhy Edward Dobbs of  Iznds  inDuftfiom 
%ftfiiuuftapi€    ^  JMetSy  in  the  county  oiGloucf/ler.     Upon  not  guilty  pleaded^ 

<iie,»nd  his  exe- 
cutor foes  »n  A  fpecial  verdift  was  found,  that  the  faid  Edward  Dobts  was 
'''''^'but^tHsforc  ^^^^^  ^^  fee  tail  of  that  land,  and  being  fo  feifed,  was  bound  in  arc- 
^wution  cxc^*  cognizance,  in  the  nature  of  a  ftatute  ftaple,  according  to  the 
cutcd  thcexe-  2^.  Hen,  8.  c.  6.  acknowledged  before  Sir  Henry  Hobart,CA;V/ 
cutordfesartd  '^ uJHtrt  of  xht  comiiion  pfcas,  in  eight  hundred  pounds,  to  Pf^duam 
•dminJftraiioo  £iyik^  .  that  he,  the  faid  H^iUiem  Blythc^  21.  Jac.  i.  made  Elizahtth 
mtlwd  tTa  ^hrcimoiinn  his  executrix,  and  died,  ift  July,  1.  Car.  i. :  that  tlic 
who  commwes  faid  executrix  proved  the  will ;  and  for  the  faid  eight  hundred 
theprocefi,  and  pounds,  9th  July,  I,  Car,  I.  fued  out  of  the  chancery  ^n  extendi 
after  the  «jr/*»#  facias  returnable  in  chancery  Oaabis  Michaelis :  that  afterwards,  and 
^""]^^^  ^  before  the  return  of  the  writ,  vi%.  17th  jtuguJI,  i.  Car.  i.  the  faid 
th^conufor's  EH^^beth  the  cxecutrix  died:  and  that  22d  September,  i.Car.i. 
l4nd%,  which  are  the  fhcriff  viriute  brevis  praedi^Ii  cepit  inquifitionem,  whereby  waS 
taken  in  txecu-  found,  that  the  faid  Edward  Dobbswzs  fcifed  in  fee  tail  to  him  and 

l!^?J/^ri^  '  ^^^^  ^^^^^  '"^'^^  ^^  ^'^  ^^y*  ^^  ^^^^  ^^^^  tenements  in  queftion,  at 
brought  by  the  ^^  ^™^  ^^  ^^^  recognizance,  of  the  annual  value  of  14L  45.  lod. 
executor  of  the  and  at  the  day  returned  this  inquifition  into  chancery.  They  find, 
oanufee,4ndhai  that  on  the%i()th  yfup4ft  1625,  which  was  in  I.  Car.  i.  admtniftra* 
themddivejed  jj^n  of  the  goods  offFtl/iam  Blythe,  not  adminiftcrod  by  Elizabeth 
l*i«iris*vo*d!  ^brogmorion,  who  died  inteftate,  were  committed  to  Robert  Thog- 
and  the  conuVee  mot  ton,  who,  22d  Afay,  2.  Car.  I.  obtained  a  liberate  out  of  the  chan- 
may  recover  the  cery  to  have  the  faid  lands  delivered  to  him  the  faid  Robert  Tbrog^ 
Undsbackbyan  morton,  adminiftpitor,  which  was  returned :  that  idjune,  %.Car.  v 
*a,onofr/rf?.  the  (heriff  delivered  the  faid  lands  to  the  faid  adminiftrator,f<ir«A«, 
according  to  the  faid  extent;  whereby  he  entered  and  was  fcifed 

a^R^allMeT.  ^^^^  ^^'  ^^'  *  *"^  ^^^  *^  ^^^^  Edward  Dobbs  entered  and  let  to 

/    .  the 
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llic  plaintiffi  ^^«/ in  the  declaration,  whereby  he  enterec]  and  was  ^'^■''J 
poiTefled,  until  the  defendant,  as  fcrvant  to  the  faid  Robert  Threg"  «if<»V' 
marton  the  adminiftiator,  ouftcdhim  ;  and  if,  &c.  ***• 

BuLSTRODB  and  Rolle,  upon  this  fpecial  TerdiCt,  argued  at  th^ 
bar,  that  this  extent  and  liberate  were  void  j  for  the  extent  being 
iued  by  tiie  executrix  upon  the  ftatute  made  to  her  teflator,  and 
(he  dying  before  the  inquifition  taken,  the  inquifition  taken  after 
the  death  of  her  who  fued  it  was  void :  for  the  writ  is  to  apprife  and 
feize  into  the  hands  of  the  king  ut  ei  liberari  faciamus  to  the  faid 
executrix  ;  and  fhe  being  dead  before  the  faid  inquifition  was  taken 
(foas^it  cannot  be  delivered  unto  her),  the  inquifition  taken  after 
sind  returned  is  void :  and  for  this  they  relied  upon  36.  Hen.  6. 
Bro.  tit.  **  &tatutg  Merchanty^  43. 

Secondly,  It  was  objeAed,  admitting  this  extent  be  not  void 
for  that  caufc,  yet  tlic  liberate  is  not  well  executed  to  deliver  it  to 
the  adminiArator ;  for  the  executrix  fuing  it  as  executrix  to  William 
Blythe  the  tcftator,  and  (he  dying  inteilate,  this  writ  is  fued  hy  the 
adminiArator,  who  comes  pv^ramof^n/ her, and  claiming  immediately, 
from  the  firft  inteftate,  cannot  upon  this  extent  fued  by  the  exe- 
cutrix have  the  liberate  \  but  he  ought  to  commence  de  nove,  and 
procure  a  new  certiHcate,  and  a  new  extent  and  liberate :  and  com-* 
pared  it  to  26.  Hen.  8.  pi  7.  and  the  cafe  23.  Hen.  8.  cited  i.  Co. 96. 
m  Shelkyi  Cafe^  that  if  an  executor  foe  a  debtor  upon  an  obliga^  Ann,  167..10S.. 
tion  made  to  his  teftator,  and  recover,  and  die  inteftate,  the  admi-  s^7; 
niftrator  of  the  firft  man  cannot  have  zfcire  facias  upon  this  judg-  ''^*^'  *>^ 
ment  (a),  becaufe  he  comes  in  param$ufit  the  executor  who  reco- 
vered, but  he  ought  to  begin  Je  novo :  and  alio  compared  it  to  the 
>cafcs  of  A  ftatute  merchant^  where  the  conufee  procures  it  to  be  cer- 
tified into  the  chancery,  and  a  capiat  thereunto  returnable  into  the 
common  pleas  (as  is  ufual),  or  into  the  king's  bench  (^),  and  die 
conufor  is  returned  non  eft  tnventnsy  and  after  the  conufee  makes  his 
executor,  and  dies  before  the  execution  made  by  extendi  facias,  his  Poft.  4i7« 
executor  may  not  have  an  extendi  faciasy  but  ought  to  have  a  new 
certificate  outof  the  chancery,  and  a  new  capiasy  as  it  is  F.  N.B.i^i. 
Djiery  180.     17.  £dw»  3.  31.     25.  £dw.  3.  2« 

JoNts  and  Berkley,  Jufticesy  held,  that  for  both  caufes  the 
literate  was  not  well  executed,  but  void.  .    ,-. 

But  /held  the  contrary :  yet  to  the  firft  /agreed,  that  if  an  ex- 
tent be  taken  in  the  name  of  one  who  is  deadl^fore  the  tefuofxb^ 
writ  it  is  void,  according  to  the  faid  YEAR-Book  of  36.  Hen.  8. » 
but  where  an  extent  is  fued,  and  the  party  who  fues  it  dies  after  the  ' 
^teof  the  writ,  and  before  the  inquifition  uken,  in  that  cafe  the 
ineriff  ought  to  enquire  what  lands  the  conufor  had  at  the  time  of 
the  recognizance  acknowledged,  and  to  make  enquiry  of  the  value 
of  them,  and  to  feize  into  the  king's  hands,  and  return  them  into 
chancery:  and  the  (heriflFis  not  bound  to  take  notice  of  the  party's 
death  who  fued  it,  for  he  is  only  to  execute  and  return  his  writ : 
but  if  execution  be  fued  in  tlie  na^e  of  one  who  is  dead,  before  the 

(<)  Bit  fee  now  30.  Car.  %.  c.  6.  bj  which  t|)U  uh  ii  provided  lor.  (k)  F.  K.  B.  1 30. 
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CtFvi        fefte^  it  is  merely  falfc  and  void;  and  upon  this  if  thejtenybe 
ajainji        taken,  he  fhall  have  remedy  by  audita  qucre/af  or  otlicrwifc,  as  the 
^*'*"        cafe  requires. 

Secondly,  /held,  that  thcMeraU  was  well  executed  at  the  fait 
of  theadminifkrator;  for  /agreed  die  cafes,  that  an  adminiftrator 
fhall  not  have  ^/cire  faciat  upon  a  judgment  obtained  by  an  exe* 
Vtft.  459*  cutor,  becaufe  he  comes  paratMunt  that  judgment,  and  is  not  privy 
.5.  Co.  9.  b.  thereto ;  and  that  if  a  teuator  procures  a  certificate  upon  a  ftature 
merchant,  and  a  capias  is  returned  into  the  common  pleas,  and  the 
teftator  dies  after  the  return,  and  before  the  extendi  facias  awarded, 
the  executor  muft  have  a  new  certificate  and  a  new  capias^  and  flidl 
not  have  an  txtcndi  fadas  upon  the  capias  returned,  becaufe  he  is 
another  perfon  and  m  another  court ;  but  upon  a  fiatute  fiaplt,  or 
a  recognizance  upon  the  23.  Hen*  8.  c.  6.  in  nature  of  a  ftatutc 
fiaple,  a  certificate  being ooade  and  delivered  into  the  hands  of  the 
clerk  of  the  crown  in  chancery,  in  tliat  cafe,  by  a  warrant  from  the 
lord  keeper,  he  fiiall  have  an  extendi  facias  thereupon  ;  for  this 
being  executed,  and  returned,  is  delivered  unto  the  petty  bag:  and 
although  he  who  procured  it  be  dead,  yet  being  all  in  one  court, 
and  appearing  on  record,  it  is  not  the  courfe  to  have  a  new  cet' 
tificate  and  extent  i  but  the  executor  or  adminiftrator,  upon  his 
oath  in  chancery,  and  (hewing  of  die  teftament  or  kttets  0/  adtni- 
.  niftration,  fhall  have  a  liberate^  without  being  put  \.o  a  new  certi- 
ficate and  new  extent,  becaufe  it  is  all  in  one  and  the  fame  court. 

Thx  Ci^EiLR  or  THE  Petty  B  AG  iaid.  It  is  die  ufual  courfe  in 

cluncery  when  there  is  an  ntiendi  facias  upon  a  ilatute  ftaple,  or  a 

recognizance  in  nature  of  a  ftatute  ftaple,  at  the  fuit  of  one  who 

dies,  tiiat  the  executor  or  adminiftrttor,  upon  his  oath  that  he  who 

.  QosA  it  '\%  dead,  is  to  have  a  liberate  recitit^.the  former  exteuL  And 

'SVglllir^r  of  this.BaAMMTPK.doubted.--£/  ad^curmiur  {a). 

jiid^mrm  ivi^ti  for  Ittt  plAiniilf.     PM.  457. 


Cask  14. 


King  and  his  Wife  agAinJt  Fitchc' 

In  wide  in  i     rRROR  of  a  judgment  in  w^ij/rri— BABiNdTON  affigned  for  error 

find  fmaii  4^'  ymkgfOiit^  bf  iijg  g)vcn  by  default  m  a  writ  of  wafte,  made  tn  dmi-' 
magtt  in  cne '  bfu^^  jfardifu^  ei  p^mariis^ afiigning  the  wafte  to  be  dotie  in  the  hoofcs 
pUcconiy,t»ie  i|i,diVfr8  piaces,  and  in  tile  orchard,  in  cutting  dstwn  of  twentf 
M'lu!^^mrit  appl^trecs ;  and.  upon  the  writ  of  enquiry  of  wad9»»  the  wafle  being 
I  RruAb  «6  ^*^  ^  ^  Ml  cutting  down  of  two  app}es-trees»  &c»  ef  qaid  nMl^ 
CroTjac.  3^1.  '  ^« aHudfecetunt  va/tunii  tliat  this  finding  is  imperfect. 
Winch, 5.  hill  H.  9.  110. 

In  wafle  in  .  '  SECONDLY,  Becsufe  waftc  is  found  in  cutting  down  two  appfe- 
hoofts,  gardehi,  tTces,  and  that  the  phinrifF  ought  to  be  in  mifeiichrdrd  for  tfic  rcfi- 
orchardi,  ■  ^ne,  wbich  is  not  10  entered  ;  therefore  error  :  for  the  precedents 
Jliftlfin  "^n"^  jare,  that  where  waftc  is  fouiwi  in  part,  //  quid  miUum  alhud  fetttunt 
l^laceo^lyriMdi  ^fittm\  as  whcrc  wafte  is  affigned  in  cutting  down  twenty  fwes, 
byt  in  w*ac  for  •Mtins  twenty  trees,  a  ftndios  ti»al  two  IroM  wwecut  ii  good,  Co.  Lit.  355.  Winch,  5, 
L«w,  1547.      x^Tenn  Rt|>.  56. 

and 


Hilary  Term,  ii.  Car-  !•    In  B.  R.  453 

and  the   Jury  find  that  he  cut  down  but  two  trees,  or  lefs  than  King  a«d  hit 
the  plaintiff  affignedy  the  plaintiff  (hall  be  in  mifericordla.  J^'f  ■ 

FlTOHX. 

Behkley,  Juftlcey  held,  that  it  is  here  good  enough  ;  for  true  it  i„  ^^  ^q-^^  ^ 
is,  there  is  a  diverlity  where  the  writ  of  wafte  and  the  cotmt  is  in  wjiAe  for  cut- 
domihusy  hofcis^  et  gardinis  ;  and  upon  the  writ  of  enquiry  of  wafte  t'og  down 
the  wafte  is  found  in  domiSuset  gardinis^  and  nothing  m  bofcis  ;  there  lU^^^^iJTcJ' 
the  plaintiff  Ihall  be  amerced,  bccaufe  he  counts  for  wafte  in  places  i^^f„  ^^ 
where  no  wafte  was  committed  in  the  one  of  them :  but  where  piatntiff  as  to 
wafte  is  affigned  in  cutting  down  twenty  trees,  and  the  wafte  is  'wo  tms  only, 
found  in  cutting  down  two  trees,  and  fo  varies  only  in  quantity,  it  J!'**  ^"J'/*** 
is  otherwife.    But  Jones  and  Myself  doubted  thereof.  the^'il^ol 

Ante,  l^%/^^^^Edw,1,   ?••  •T-      *>•  ^^^'  3»  P'-  »•     Hobait,  53.    Dyer,  75.  115.     Palm.  270. 
Cro.  Jac.  630.      5.  Co.  49.      S.  Co.  61.      Co,  Ent.  fiio*     Ciro.  Eliz.  157.      i.  RoU^AbNai;. 
I.  Sid.  S3a«    a*  Mod.  15^.    4.  Com.  Di|.  178. 
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12.  Car.  I.     In  the  King's  Bench. 
Sir  John  Brampfton,  Knt.  Cbt'ef  JuJIcf. 
S/r  William  Jones,  Knf.  1 

Sir  George  Crokcj  Kni.  ijM/lfccs, 

Sir  Robert  Berkley,  Knf.  \ 

Sir  John  Banks,  Knf.  Attorney  Genera/. 
Sir  Edward  Littleton,  iGw/.  Salicitor  General, 


Ca»i  V 


E^ 


Humphrys  agjinjl  Knighr. 
TriHityTirm^  ^,Car.  i.    Roil yj':. 

JECTMENT.     Upon   a  fpecbl   verdia,   and  not  guilty  A  fireman  an  I 
^    ^  pkadcd,  the  cafe  appeared  to  be,  -  citizen  of  Lon. 

RoUrt  Co'dham,  citiacnand  fitemanof  London,  bcin^  for-  f  "•"'y»,^;'*^? 
mcrly  feifed  i«  fee  of  fi^«)cfluages,  i.  tl^  paHfh  of  ist.  Mary  J^X  S.^^^^^td. 
iw,dcvifcd  tliofe  tenements  by  ins  will  in  writing,  6.  Hen.  7.  to  the  »"  •«'»"««m 
parfon  and  cbvrch wardens  of  the  parilh  of  St,  Mary  MutxdaUny  and  ^•^''^"^  »'«*«<». 
their  fttcccflbrs,  to  the  intents  and  purpofcs  following,  viz,  that  the  «T'  '■^^' 
churchwardens  of  the  faid  parilh  IhoulJ  receive  the  profits  of  the  '^'7. 576. 

ftid  tcncnicncs ;  and  that  ten  marksyearly  of  the  profits  (ho uld  find  ^'^  >""»3S7. 
a  chaplain  for  ever,  to  fing  every  day  at  the  altar  of  the  faid  church   ^"^•^'*"**"'56' 
and  to  pray  for  the  Ibuls  of  hipi  and  his  anccftors  \  and  to  find  an    ^'   ' '  *'* 
^nniverfery  there,  and  to  expend  thereupon  thirteen  ihillings  and 
fourpence  yearly :  and   the  refidue  of  tlie   profits  thereof  to  be 
employed  about  the  reparations  and  church.     And  they 

found  the  cuftoms  of  Londoti,  that  <*  the  parfon  and  churchwardens 
•*  are  a  corporation,  to  purchafe  to  the  ufe  of  their  church  i"  and 
that  ♦'  a  freeixian  and  citizen  of  Lorn/on  may  dcvife  lands  in  mort- 
**  main.''  Aivi  they  further  find,  that  ever  fince  the  falid  will,  the 
faid  ten  marks  />«rr  annum  were  employed  accordingly  for  the  find'* 
ingofa  chaplain,  and  the  13s.  4d.  pn- annum  for  the  maintenance 
ot  an  anniverfary,  uiuil  themakingofthe  ftatutcof  i.£VitJ.6.  c.  .: 
and  tliat  a  quit-rent  of  42s.  per  annum  was  iffuing  out  of  the  laid 
tenements  at  tlus  time  of  the  will  and  lUtute,  and  paid  to  the  kine  • 
and  that  the  tenements  devifcd  at  the  time  of  the  will,  and  until  the 
faid  rtatute,  were  of  the  annual  value  of  9I.  4s.  and  no  more,  yearly  • 
tliat  the  lands  were  feifed  into  the  hands  of  king  FJpjard  the  fixth 
and  by  him  granted  away  to  J.  S.  under  whom  the  defendant 
claims}  and  under  tlie  parlbn  and  churchwardens  the  plaintiff 
claims  as  lelTec. 

The  folcqucftion  was,  Whether  thcfe  tenements  were  given  by 
the  faid  ftatute  to  the  king  ?  And  it  was  refolvcd,  tliat  thcle  lands 
were  given  to  the  king. 

G  g   2  G41M8TON 
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Lands  dcviftd  Grimston  obje&cd,  that  the  land  was  not  given  for  the  main* 
to  the  ptrkm  tcnance  of  a  pricft,  but  only  a  certain  fum  of  61.  13s.  4d  yearly  i 
Sii^f  r*Millu  ^^^  ^^^  ^^^^  bcicg  appointed  for  the  reparation  of  the  church  with 
■nd'ihac  5iey  ^hc  refidue  of  the  profits  thereof,  it  oeing  a  good  ufcj  Ihall  favc 
ihail  pay  lol*  tlie  land, 
■•year  out  of 

the  profits  to         Yct  theCourt,  after argutncnt at  thebar, held,  that  forafmnch 

and  then^doe  *^  *^  ^^'  but  the  rzMMt^  Ji  quid fuer it  i  which  is  uncertain,  if  any 

to  be  employed  ^*U  be  or  no  ;  and  it  appears  by  the  verdift,  that  the  land  was 

in  the  lepairt  of  charged  With  a  quit-rent  of  42s.  yearly,  and  the  fuperilitious  ufcs 

the  church,  are  amounted  to  7I.  OS.  8d. ;  and  that  at  the  time  of  the  will,  and  until 

t^^^^  ^  h*      ^^^  ftatute,  the  land  was  valued  but  at  9I.  4s.  yearly,  and  no  morci 

itatutcV«ni*   ^^^  ^^^  *^  profits  employed  with  the  quit-rent  appeared  to 

fuperibtious      amount  to  9I.  8s.  8d.  which  was  4s.  8d.  more  than  the  land  yearly 

iire<.  yielded,  and  fo  no  refidue,  therefore  to  be  within  the  words  and 

Ante,  149.        mtcnt  of  the  ftatute,  that  is  to  fay,  the  firft  and  third  branch ;  and 

4.  Co.  114*  a-   that  the  principal. caufe  of  this  gift  is  the  maintaining  of  a  prieft 

4.  vern.*66,    ^^^  ^j^  anniverfary,  and  wherewith  and  whereby  a  prieft  and  an 

6qj!*^''^''        anniverfary  were  maintained  {a).     And  although  it  hath  bcca 

Latch.  3?.        objefted,   there  may  be  improvement  expefied    of  the   houfcs, 

i.Roii.Rep^iy.  there  being  fix  houi'es,  it  was  thereto  anfwered,  that  is  not  to  he 

,$•  Com.  DiR.    intended  ;  for  the  value  is  to  be  regarded  as  it  was  at  the  time  of 

*•  Ufcs,*'  ^M).  ^.|^g  ^m  nnaio^ing,  at  leaft  as  it  was  at  the  time  of  tl^e  making  of  the 

ftatute  of  I.  Edw.  6.  c.  .  and  a  greater  value  (hall  not  be  expefied : 

and  if  it  tvere  of  a  greater  value  after,  it  is  not  confideiable ;  for  it 

is  to  be  refpe£ted  as  it  was  at  the  time  of  the  ftatute  made,  as 

6.  Edw  2.  **  Voucher^'*  258.     19.  Hfn.  6.  fU  46.  vouchee  fliall  not 

render  in  value  more  than  it  was  at  the  time  of  the  warranty  \  and 

the  value  of  the  land  is  to  be  refpeded  as  it  is  ultra  reprifas.    And 

the  cafe  of  Drake  v.  /////,  adjudged  8.  Car.  i,  in  the  common  pleas, 

was  cited,  that  the  eight  pounds  value  of  a  churdi  (hall  be  according 

as  it  is  valued  in  the  valuation  of  the  benefices,  and  not  according 

to  the  true  value  as  it  is  upon  improvement,  although  diverfity  of 

2«si.Com.  39ft.  opinions  have  been  therein  before ;  fot;  the  ftatute  intends  as  it 

was  valued  in  the  ancient  book  of  firft-fmits  and  tenths,  which 

was  taxed  2^.  Edw.  i.;  and  after,  when  another  valuation  was 

made,  26.  Htfi.  8.  then  accordinjg  to  that  valuation.     Wherefore 

this*  land  being  charged  with  a  quit* rent  of  42s.  the  refidue  not 

amounting  to  the  value  appointed  for  the  fuperftitiouis  ufes,  it  was 

adjudge^  for  the  defendant.    Fide  43,  Edwn  3,  pL  8.     27.  Edw.  ^ 

pi,  1.     7.  Hetu  3.  ^*Dowery**  192. 

.  (4)  See  for  this  4.  Co.  1 10.  II  z.  Adame  mid  Lambert's  Cafe, 


caii  %.  Pew  and  his  Wife  agai/tfi  JefTryes, 

••A Wd<h>-i/i,-  CUIT  being  in  the  fpiritual  court  for  calling  the  wife  "  IFelJi 
If  underftood  in  O  ttj^di  and  If^el/i  rogue,''  and  fcntence  being  there  in  the  arches, 
lu  w°  mrfw  ^^^  defendant  appealed  to  the  court  of  audience.  The  appeal  men- 
Mean  *<  Weiih  tioned  the  former  words  ;  find  in  the  libel  was  interlinedt  *<  and  a 
••**.M/'  aie  •*  mi/h  thief:' 
words  of  fpiri* 
iMlcesQiiaafiCi  bm  "  Wtlih  i^V*'  fteoit  cognlnblt  by  thf  ^pmnMS  hw. 

Hereupon 
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Hereupon  a  prohiiitUn  was  prayed  and  granted,  tinlcft  caufc  were  P*w  and  hit 
ihewn  \j  fuch  a  day  tp  the  contrary :  for  it  was  held  clearly,  that       ^'fj 
for  the  words  **  Wtl/h  tbJef'*  aAion  lies  at  the  common  law,  and     uwTXt%. 
they  ought  not  to  fue  in  the  fpiritual  court ;  and  for  the  other 
wordS)  It  was  conceived,  upon  the  firll  motion,  they  ought  not 
to  fue  in  the  fpiritual  court,  for  they  are  words  only  of  heat,  and 
no  flanden 

But  it  wa$  afterwards  moved  and  fhewn,that  the  words  ^^aWdJh 
*^  /A/y"  were  not  in  the  firft  libel,  nor  in  the  appeal  at  the  time  of 
the  appeal,  but  were  interlined  by  a  ftlfe  hand,  without  the  privity 
ofthe  plaintiff, in  the  fpiritual  court;  and  that  upon  examination 
in  the  fpiritual  court,  it  was  found  to  be  falfelv  inferted  and  ordered 
to  be  expunged:  and  that  the  words  '<  fVelJhjade^^  were  (hewn  in 
the  libel  to  be  expounded,  and  fo  known  to  be,  a^*  IVtl/b  whon ;"  Aote,ix«.  394; 
which  being  a  fpiritual  caufe  and  examinable  there,  it  was  there- 
fore prayed,  that  no  prohibition  (hould  be  granted ;  and  \(  a  prohibit 
tlm  was  iffucd  fortli,  that  aconfultation  might  be  awarded* 


and  expounded  for  *'  a  whore^^  and  cfpecially  being  after  two  fen- 
tenccs  in  the  fpiritual  court,  tliat  the  common  law  ought  not  to 
intermeddle  therewith :  wherefore  confultation  was  granted,  if  any 
prohibition  was  iffued  forth  quia  improvidi\  and  rule  given,  that  i£ 
m  probibitiw  was  not  palled,  that  none  (hould  be» 


Clevc  againft  Veer,  Ca«  %. 

Ante,  Page  450* 

^HIS  Cafe  was  now  moved  again,  abfente  Brampstov.  IT  an  ettcotor 

^     Jones  and  Bs&KLaY  argued,  that  this  extent  made  after  the  ^"^  out  wiwitrt 
death  of  the  conufee  was  merely  void  ;  for  by  the  conufee's  ^^**r|£2«  aSuIow- 
as  Berkley  iaid,  the  writ  of  extent  is  abated  infaQoy  and  that  the  !2|^  t>  biT' 
ilieriff  hath  not  any  authority  to  extend  the  lands :  for  the  writ  is,  teftator,  anddit 
that  he  ihall  extend  and  feize  into  the  king's  hands  ut  ti  Hbtremus ;  bcforacheratum 
and  when  he  is  dead,  there  is  not  any  tirarrant  to  deliver  them  to  ^''^  ^'l'»  •**^ 
his  executor  or  adminiftrator ;  for  it  is  particular  ut  ei  liberemuSy  |o,  ^^u  m 
and  he  is  not  to  deliver  it  to  any  other  :  and  compared  it  to  the  Tm  one  a  Rhtr 
cafes  2  c.  Edw.  7.  pi.  2.     x8«  Edw.  ^*pl.  10.  and  Dycr^  i8a  that  if  **«'«>  both  th« 
a  conutee  of  a  ftatute  merchant  procure  a  certificate  .upon  the  fta-  '*"•'*»<*  '***- 
tutc,  and  thereupon  a  capias  returnable  in  the  common  pleas  or  Ant^  451.  * 
king's  bench,  and  the  capias  bein§  returned  non  efi  inventus^  the 
conufee  dies  before  another  execution  is  awarded,  the  executors  J  RSTAb^-w 
might  not  have  execution,  but  wore  direfied  to  bring  a  new  ccrti-  i^roII.  Abliih;! 
ficate  and  a  new  capias  out  of  the  chancery.  Cro.  EUf .  440! 

Ld.  Ray.  1076. 

Secondly,  Berklry  held,  that  if  the  extent  had  been  well  re-  «•  ^^  '^*P;^•^ 
turned,  yet  the  adminiftrator  coming  ^jriimoMitf,  the  executor  can-^^-^^/^'^^'^^/-'^'^ 
not  have  the  bcnefitihereof,  as  29.  Hen,  6.  pL  7.  -/^ 

G  g  3  Jqnxs 
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.    CLir«  JoiiES  was  of  the  fame  ophiion,  and  cited  the  czfdi^f-Bfatitiikdv. 

^<^i>'ft       Lo)jz  (^)  ii^  this  CMiit. 

Alfo  Berkley  faid,  thataa  the  verdift  is  found,  the  phiatitt 
ought  not  to  have  judgment ;  for  it  is  an  eje/tment  of  the  capita! 
me(ruage,yJw /;/«m  maneriide  B.  and  one  hundred  and  twciity  acre* 
of  land,  one  hundred  of  pallurc,  6cz.  in  B. ;  which  dqclaratieu  is 
not  good  for  the  meiTuage  bepaufe  it  is  in  the  disjujiftivc,  but  it  n 
good  for  the  land,  and  there  is  no  title  fb5nd  for  the  defendant  for 
the  land  :  for  the  verdift  tTnd*,  that  th^  laid  Ed^xctrd  Dohh^  the 
*  l^flbr  and  the  contifor,  was  fetiW  t\i  rail  of  the  manor  of  B.  at  th* 

time  of  the  recoetiizance,  and  thrrt  this  manor  \\'as  delivered  in  ex- 
tent; but  he  doth  notfeythat  the*  land  rn  th^  declaration  was  parcel 
of  the  faid  manor;  and  fo  it  k  not  found  that  this  land  was  deli- 
vered in  extent,  and  then  the  defendant  hath  no  title. 

Cro.  Ellx.  8i«.      But  Jones  ag^rccd  with  Me,  that  this  is  not  material ;  for  being 
Ante,  12. 130.  *"  *  fpccial  vcrdi£t,  it  is  intended,  otberwifc  there  would  be  n^ 
391/     '      '  caufc  of  a  fpecial  verdift  (^). 
Oo.  Jac.  175. 

So  for  the  matter  Jones  and  Berkley  agreed,  that  judgirtcnt* 
fhould  be  given  for  the  plamtilF. 

But  /argued  to  the  contrary,  becaufe  this  extent  trpon  the  fta- 
ttKe  is  in  nature  of  zjiaiytejiopie^  where  all  the  proceedings  are  in 
xbancery,  and  not  like  to  executions  upon  ftatutes  merchants, 
wher.*  the  beginning  is  upon  a  certificate  made  in  the  dianccff, 
and  a  capias  is  awarded  returnable  in  the  common  pleas  or  king^s 
bench  ;  for  there  peradventure,  as  the  cafe  is  18.  Edw.  3.  10.  and 
Dyer^  180.  where  the  conufcfe  dies  before  execution,  the  executor 
I.Com.  Dig.  fliall  not  proceed  in  the  execution,  upon  non  eft  inventus  returned, 
«7o»  without  a  new  writ  out  of  the  chancery,  becaufe  it  is  their  warrant 

to  proceed  in  the  common  pleas ;  but  an  extent  upon  a  ftatubi 
ftaple,  and  tlic  proceedings  thereupon,  are  all  in  the  chancery ;  and 
tlieih  although  the  conufeedies  betwixt  the  writ  of  extent  and  the 
return  thereof,  yet  being  but  ^preparation  unto  tbe  executi<ynupon 
his  cognisance,  i^hat  lands  are  extendable  and  tk^  value  of  them, 
and  to  feize  them*  into  the  king's  bands  ut  ei  Ukeremm^  none  hath 
anfwered  to  it ;  and  it  being  returned  there,  it  is  in  vain  to  have  a 
aew  inquifition^  it  being  all  of  record  in  the  fame  court. 

Secondly,  Althc^ugh  the  tonufce  dies  before  die  return  of  the 
writ,  tliere  being  a  good  inquifition,  it  is  'well  enough :  and  al- 
though it  be  an  inquifition  after  the  death  of  the  conufee,  yet  it 
is  good  enough ;  for  the  fheriffdid  that  which  the  writ  enjoined 
him,  viz,  to  (inquire  what  lands  the  recognizor  had  at  the  time  of 
the  recognizance  acknowledged,  or  ifter,  of  .what  annual  value, 
and  to  feiTre  them  into  the  king's  hands  ut  ci  liheremus,  that  is  only 
to  Ihew  the  king's  intent ;  and  tlie  feiz'ufe  into  the  king's  hands 
makes  not  any  title  to  the  kin^  nor  puts  the  poi&fSon  in  him, 
but  is  only  matter  of  form,  as  it  is  in  3.  Ediv,  6. 67.  'Although  m 
^^  c^r^  inquifition  be  after  the  death  of  the  conufee,  yet  it  is  as  good  as  if 
"     '^^ ''     it  had  been  in  his  life ;  for  the  (heriffmay  not  take  notice  of  the 

(«).  Ante,  2o8. 117.  (^)  Ste  fo^  thli  point  Goodairs  C^fie,  5. Co.  97.  a. 

dea& 
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death  of  the  conufee,  but  he  ought  to  return  how  he  ferved  the      Ctiv* 

Writ ;  and  if  he  return  that  the  conufee  is  dead,  he  (hall  be  amerced/      n^^^ 

eis  lOfc //!fw.4.  fl. 5.  &  7.  and  32.  Hen. 6.  />/.  28.  are ;  andttiere  is  a dif* 

fercncc  betwixt  a  judicial  writ  after  judgment  to  do  execution  and  /^yX^^y^Vt^c^ 

a  writ  original ;  for  the  writ  judicial  to  make  execution  {hall  not 

Sibate)  nor  is  abateable  by  the  death  of  ham  who  fues  it ;  as  it  is  the        , 

common  courfe  if  a  capias  ad  latisfddendum  or  a  fieri  facias  upofi 

judgtDenC  ifilieth^  the  iheriff  jflbtll  execiste  it  although  the  party 

jfho  fued  it  died  before  the  return  at  the  writ :  and  althoiigh  the 

dbaih  be  before  or  after  the  execution,  if  it  be  after  the  tgfte  o(  the 

Writ,  it  is  well  enotigh ;  as  where  a  capias  ad  fatisfaciinJbim  is  fued^ 

iiiid  tbe  pl^rty  taken  before  or  ftfter  the  death  of  him  who  faed  it» 

and  before  the  day  of  the  return;  or  \{  ^  fitri facias  be  awarded,  and 

the  money  levied  by  the  ihdriff,  and  the  plaintiff  dies  befote  the  dav 

of  th^  return  of  the  Writ,  yet  the  executor  or  his  adminiftrator  fliaH 

hare  the  benefiii,  and  is  to  have  the  money :  and  it  is  no  return  for 

the  iberiff  to  fsly  that  the  plaintiff  is  dead ;  and  therefore  he  did 

Aot  execute  it/ 

And  for  the  fecottd  point  /  argued,  Becaufe  it  is  not  a  fuit  by 
wav  of  action,  as  a  fcirt  facias  or  debt,  which  /  agreed  the  admi- 
stiftrator  ftjiU  net  have,  upon  a  jttdgment  obtained  by  the  executor,  Allte^45l,  i^- 
Wcaufe  he  comes  paramfuni,  the  executor  (a)  ;  yet  this  btfii^  no 
fuit,  but  the  praying  of^iiherate  upon  the  fhewin^  of  the  letters  of 
adminiftration,  the  adminiftrator  may  well  have  it ;  and  he  is  the 
party  who  hath  the  privity  to  demand  it,  for' the  benefit  of  the  in- 
teftate :  and  if  the  executor  had  had  the  extent  well  executed,  andl 
the  literate  thereupon  well  delivered,  and  Wert  in  poflefTion  thcrapf, 
and  died  inteftate,  the  adminiftrator  of  the  iirft  man,  in  whoft 
right  the  extent  was  fued,  fhould  have  it,  as  JoKEsagreed  afterwards 
in  his  argument ;  fo  where  it  is  only  to  denund  delivery,  he  may 
do  it  well  enoughk 

But  notwithflanding  thefe  reafons,  Jones  and  Be&kley  ap- 
pointed (BrampstoK,  Chief  Juftice^  being  in  the  court  of  wards);, 
that  judgment  fhould  be  entered  for  the  plaintiffi  for  Jones  faid, 
that  Brampston  delivered  to  him  his  opinion  for  the  plaintilT, 
becaufe  the  extent  taken  after  the  death  of  the  conufee,  although  it 
was  returned  in  the  chancery  at  the  day  of  the  return  of  tl>c  writ| 
wa>  merely  void ;  and  fo  the  defendant  had  not  any  title  thereby. 
Wherefore  judgment  was  entered  accordingly  for  tlie  plaintiff, 
(a)  Vidt  I,  Co.  96.  and  3rudiiri't  Q«fir,  $•  Co.  9. 

Webb  Ufrainjl  NichoUs.  CAti^. 

P'RROR  of  a  judgment  in  the  common  pleas,  in  an  aiftion  on  An  attem{>r  ro 
*-'  the  cafe  for  words ;  where  NichoUs  declared.  That  he  was  an  d»ff«ade«  ciitnt 
attorney  in  the  common  picas*  and  fo  had  been  for  fifteen  years :  ^"^^  «mployio| 
and  whereas  one  Huniphry  SttlehzA  retained  him  for  his  attorney,  to  fa"yfng°thathc^ii 
profecute  a  fuitagainft  7.  D.  \  that  ff^ehi/y  pntmijfforum  mnignarus^  a  notorioffi 
intending  to  fcandaH/,e  him  in  his  profcffion,  and  todifTuade  others  knave,  &c.  is 
from  retaining  him,  having  communication  with  the  faid  Humphry  «^»<««fcte. 
Shtc^  ialfily  and  maliciouily  faid  of  him,  the  ffid  NichoUs^  theU  i.Ri^^Ab.i^ 
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^ords :  **  \  rparvcl  you  .will  ciuploy  fuch  a  knave  as  Nicbolh  (mm*^ 
'•*  ertJo  the  (Plaintiff)  ;  you  will  have  but  difgracc  and  difcredit  by 
**  employing  him:  he  (inHuendo  the  phintifF)  is  a  proclaimed  knave 
**  in  the  market."  Quorum  pramifp^um.  praiexttty  he  was  much 
prejodlccd  in  his  profeiTion,  many  of  his  clients  witlidrawing  from 
iiim,  &c.  The  defendant  pleads  not  guilty  ^  and  found  againft 
him,  and  damages  ailefled  to  two  hundrol  pounds. 

'  Upon  this  judgment  error  brought  and  aifigned,  Becanfe  the 
woidt  were  not  a£tionable ;'  for  he  doth  not  fay  that  tlie  communi- 
cation was  with  the  bid  Jlumphry  Stile  of  die  faid  fuit,  nor  is  ic 
ihewn  that  the  words  were  fpoken  of  the  employment  in  bis  pro- 
ieffion.;  and  therefore  Heath,  Serjeant^  moved,  that  an  a&ioH  lies 
hot  for  thefe  words :  for  to  call  an  attorney  **  knave"  is  but  a 
word  of  heat,  and  a  word  for  which  no  adion  lies ;  and  to  fay  *'  ho 
.*'  is  a  proclaimed  knave  in  the  market,"  is  but  an  aggravation  of 
the  word  **  knave."  And  this  cafe  differs  from  Bychlefi  Cafu 
4.  Co.  16. :  for  tliere  he  faith  of  him,  being  an  attorney,  "  You  are 
*'  known  to  be  a  corrupt  man,  and  to  deal  corruptly;"  fo  as  tbofe 
words  cannot  have  any  other  expofition  than  as  touching  his  office 
of  attorney  ;  but  it  is  not  fo  here,  &c. 

But  ALL  TH£  Court  held,  that  the  adion  weH  lies  ;  for  it  is 
Dot  intendable  but  that  he  fpake  of  him  as  an  evil  dealer  in  hit 
profeilion  ;  for  he  fpeaking  with  him  who  ufed  the  faid  plaintiff 
in  a  fuir,  and  fpeaking  to  him  the  words  utfupra^  they  have  relation 
to  his  profefHon,  and  cannot  have  other  intendment ;  efpecially  die 
plain iliFalledging  that  he  fpake  them  tofcandalizehimin  his  pro- 
feffion,  and  the  defendant  pleading  not  guilty  thereunto,  and  being 
found  guilty  according  as  the  plaintiff  hatlx  counted  :  wherefore 
the  judgqsent  was  affirmed. 


Caie  5. 

Trinity  Term 
sdjoomed  on 
•ccottnc  of  the 


Memorandum. 

f  7  PON  Saturday  before  the  end  of  the  Term,  the  king  caufcd  his 
^^  proclamation  to  be  publilhed  the  fame  day  in  chancery,  that 
in  regard  of  the  increafc  of  the  peftilence  in  London  and  thc'plaues 
thereto  adjoining,  and  the  danger  it  might  difperfe  into  the  coun- 
try, he  relolved  to  adjourn  tlic  Term  from  OelaL  Trin.  until  Tres 
Trin.  and  that  tlie  faid  returns  (hould  be  only  for  furtherance  of 
the  ordinary  proceedings ;  and  that  no  proceedings  (hould  be  upon 
demurrers  or  fpedalimdiAs,  nor  any  hearings  in  the  ftar-chamoer, 
or  in  any  of  the  courts  of  equity. 


casi  6.  Stone  againft  Newman. 

^»/f.  Page  427. 

nrHIS  Cafc  was  now  moved   again  upon  exceptions  to  the 
*    pleading. 

First,  Becaufe  there  is  not  any  feifin  alledged  in  the  queen  ; 
and  then  Hir  Franca  fVyatt*s  title  is  good  until  feilin  ;  for  he 

cn^iAing,    That  the  U  rf.  it<M  lands  (haM  bs  vefl«d  in  the  Crown  «n/^«prf  90lc9f»nJ^  ic  if  aot  vxztfStxj  !• 
iliedgo  ♦  y5^>«  m  t^w  kifc  {«    Aitc,  43».— j.  T«rm  R©p.  734. 

had 


In  pleaHins  an 
attainder  of 
Irtafon  which 
U  co93rfm:<l  by 
fpccial  ad  of 
parliament. 


Eafter  Term,  12.  Car.  i*    In  B^  R.  4fir 

had  the  firft  pofleffion.— •Slr^/  non  allocatur  r  for  It  appears,  that  after       %rwm 
the  attainder,  the  queen  being  intitled  by  the  ^neral  aft  of  pstr-     V'>f' 
liameot  of  33.  Hetu  8.  c.  20.  and  by  the  fpecial  aft  of  i  •  and  a*  rbi'     ''«^"« ak. 
hp  t^  Afary^  c.  3.  of  the  attainder  of  Sir  Thomas  fyyatt,  it  Was  in  3.  xtaia  Rf|K. 
the  queen  without  office  ;  and  that  the  queen  granted  it  by  patent  734* 
to  hira»  under  whom  the  plaintiff  daiinst  who  entered,  and  was 
feifed  until  Sir  Francis  ffyati  entered  and  diftrained  for  damage  fc^- 
fant ;  (b  he  Jiad  the  priority  of  poi&ifion  and  right  (as  it  was  now  ^ 
held  by  the  greater  opinion)  :  wherefore  this  exception  was  dif- 
allowed. 

•  The  Second  ]Exc£ptxo9  was.  That  the  indiftment  was  by  In  ptaKfiM  m 
virtue  of  a  commiffion  granted  to  divers  perfons,  and  he  doth  not  *«iindaor 
ivffiib  magna  figiUo  Anglic ;  and  that  the  attainder  was  upon  the  ^^  '"*  •* 
trial  before  tl>c  commiflionecs,  and  he  doth  not  fay  fub  magno  t^uJ^^ixtuo 
fiplh^  fo  that  if  it  were  not  fub  maptofipllo  it  is  not  |;ood.    And  of  a  fpectal 
in  proof  thereof  the  pleading  in  the  common  pleas  in  MoultosCs  fommiffioo,  it 
Cafe  [a)  was  remembered,  that  the  commiffion  vf^fub  magno  JigilU  i  "  ^  °^^1I2 
and  ill  Hunt/ey' s  Cafe  {b)  in  this  court,  becaufe  the  deprivation  was  ^^JIJaR^'^ 
found  before  the  commiffioners  ecclefiaftical  virtuie  commijffionis  to  under  tbesmt 
them  direfted,  and  he  doth  not  (iiyfub  magno  figillo^  it  was  held  to  feal. 
be  ill ;  and  in  "Pagers  Cafe  U)  letters  patents  were  pleaded  AA  magno 
fpllo.    And  although  it  be  true,  that  in  Walfm^hanCs  Cafe  {d)  it 
is  pleaded  ^  here,  and  doth  not  ixj  fub  magnofigtllo^  and  yet  judg- 
ment given,  yet  it  was  faid,  that  was  becaufe  no  exception  was 
taken  thereto.    And  in  Co,  Ent.  174.  the  commiffion  is  pleaded  by 
letters  patenty!/^  magno figilloj  ana  an  attainder  by  virtue  thereof ; 
and  in  the  cafe  of  Sirmojk  Finch  {e)  it  was  fo  likewife  pleaded. 
So  generally  the  pleading  is  fub  magno  JigiHo ;  otlierwife  it  is  ill, 
and  as  no  attainaer  pleaded. 

Jones,  Jujiice^  at  the  firft,  was  of  that  opinion  ;  but  afterward.  Ante,  tSi. 
upon  fearch  of  precedents,  whereby  it  appeared,  that  fonottimttf 
fub  magno  figillo  was  omitted ;  and  when  it  is  (hewn,  quid  per  literas 
fatentes  commijjioms^  omitting y«^  magno  figillo^  it  is  to  be  intended 
under  THE  GREAT  SEAL,  and  not  otherwife ;  all  the  Cquict 
agreed^  that  although  it  were  the  better  courfe  to  fhew  that  it 
was/v^  magno  JigiUo^  yet  being  omitted,  it  is  well  enough,  and  good 
both  ways. 

And  they  agreed,  that  here,  according  to  the  greater  opinion  jodsmcnt  iw 
in  the  exchequer  chamber,  judgment  ihould  be  entered  for  the  ^  pUiotUF. 
plaintiff. 

(«)  Cro.  Elis.  151.      2.  Leon.   txi.        (r)  5.  Cp.  52.1. 
3.  Leon.  131.  (J)  Plowd.  547. 

(^)  Palm.  517.    a.Brownl.  14..  {t)  Co.  Em.  194. 

Porter's  Cafe.  c^-ii^  7. 

pORTER  was  indided  on  the  ftatute  i.  Jac.  i.  c.  11.  For  that  a  wife  fepa- 

Ihe,  being  lawfully  married  to  — -—  Porter^  and  he-  then  li-  "«rd  ^  mgnja  h 
ving,  and  Ihe  well  knowing  thereof ^  fclonici  efpoufed  one  Rooks,  lioric^nij-A/. 
contra  formam  ftaUtti.  T'  T''^^'- 

theexceptitm  of  the  i.  Joe.  1.  c.  11.  againfl  bigamy,  although  the  word  JivtraJ  be  not  infeMed  lA 
thf  decree.— ,.  Hale,  692,  3.  Inft.  S9.  Sum.  12 1.  Kelv.  27,  Co.  tit.  235.  t.  Boni.E.L.418. 
1.  Com.  Di|.  550, 551.     4.  Com,  Dig.  30.     1.  Hawk.  P.  C.  174. 

Upon^   . 
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!%»*  yi*»    /    ttpoft  rit>t  guiky  pfeadcrf^  %  fiMccial  rcrdift  was  found,  ftjtt  fbt 

'^***-       Af^n  lartv-ftiHy  ct'potiftfd  to  the  faid  Porter ;  mi  that  before  St  r  Johx 

I.AMfc,  Jtrdgfe  tif  tfie  Court  df  Attdiehcc,  ftie  had  fticd  a  divorce 

.-,     -  from  'the  iaid  f^ttrr  pr^tir fit^iri&m;  i^'lierc  upon  profectition  it 

^'a«  (kattcAjfrMprdptet/rt^tiam  bf  hefiard  huftand  tbtrards  her, 

ihe  fhotild  be  ftpArtittd  i  mit;i  ft  rhoro  frtntt  her  faid  hxifband,  but 

Tfo  ^mwd  Uf  uisiw  \  "htthfi  X  %tHi  ibetthi ;  attd  if  was  ekprefely  Jtrtitnated 

ItV  tJit^  fciViteiTCfe,  tfaM  iM'lftttTnu  httt  ttijittf  to  Afly  other  tjurhig  th# 

Uftf  of  ttie  firid  ft^/^.  'And  this'  ftmtnce  w«s  fetmd  f«  Airr  virij. 

And  that  afterwards,  within  fix  months,  the  faid  Porter  Uvhig,  and 

r   |T  ^  file  knowmj  thmof^  c^Mmlect  Tke  ftlid  R$^.$.    And  if  &e  be 

^ff^liof  of  die  filMiMrt  many  big  <$f  a  fedond  b^rfbaad  tgainft  di? 

iufitf  lyf  tlw  HMMf  th«y  ^5^eA  tW  iiicretion  U  tbe  Covrt. 

I      •  GtsiMV  fc-^y^^  rtr  fr/)^f ,  af^ifed  a(f  ttfc  bar,  that  it  is  felony  williia 

the  ftattite,  for  fire  1«  dircAty  within  the  words  6(  the  body  of  the 
ad,  fhe  behig  miirried  to  Oite  mili,  and  lie  being  alite,  and  (he, 
.  knowing  thcreot*,  marrying  to  anoAier.  And  llie  provifo  ibail  not 
aid  htr,  for  ch^t  doth  not  Extend  but  only  to  perfon^  Which  arc 
ittix^rced  by  fentcnce  in  the  fpiritual  court  \  but  here  is  not  any 
fentence  of  divorce,  but  onPy  a  fepafation  from  her  huftand  « 
DffifjJ  et  }borD,  which  \t  only  a  Ubiirry  to  live  from  hina,  and  a  pro- 
-tifion  only  for  her  fofefy,  that  live  (hall  not  live  witti  him,  to  avoid 
his  rnifiriiri^  of  hw  by  his  cr»eliy ;  and  tlieic  is  not  one  word  of 
dhorciamns  in  the  feiitence,  afi  there  is  in  cverv  cafe  of  divorce; 
therefore  (he  is  ocit  of  rtie  provlfo.     And  this  Is  none  of  the  di- 
vorces mentroncd  47.  Edw,  "^^  folio  nltlmo^  where  it  is  found,  that 
There  Ik  but  live  divorces,  vit.   1.  causa  prof ejfiomsy  i.  causa  fra~ 
(s)  Sedf*^rg.  co/itrac:7iis[a)j    3.   citits^  cottfangtiimtctiis^    4.   causa  uj/mi fa tis^    and 
$rtKw2.  &      ^.  causu  frigtditatls  I  and  this  divorce  is  nOiK  of  tliefti,  and  the 
3./r ^w,  6.  ca}.  aroYifo  d^fh  not  intend  but  whtfn  tlicrc  is  a  fentence  of  an  ablb- 

*  HoLBouRV  and  Gx\yi%r oi^i  for  tie  defendavf^  argued  ftrongly 
to  the  contrary  ;  for  it  is  a  penal  law  concerning  life,  and  tliere- 
fv)rfe  ought  to  be  favourably  expounded  in  fttvorem  vito't  and  that 
thi^  provifo  extends  to  this  kind  of  divorce ;  for  there  be  d/.orcci 
ex  cdusa  ptecedcniey  as  in  the  cafes  of  divorces  cited,  which  be  not^ 
prnperK'  divorces,  biU  ratlier  fcntences  of  nullifying  the  m:trriagc, 
M*hiefi  iV  HOt  iwtended  in  the  protifo,  for  fuch  a  marriage  was  void 
p{  itfelf ;  and  by  the  fcntcnce  declaration  is  made  that  it  was  void 
ah  initio ;  and  fo  it  is  where  marriage  is  infra  annoi  nukiks^  aad  fuch 
divorces  are  declared  null,  and  by  fuch  divorce  the  parties  are  freed 
a  vinculo  matrimotiii.  But  there  be  divorces  ex  causm  fnhfequenUy 
as  causa  adutterii,  which,  in  the  intention  of  fome,  is  an  abfolutc 
idivorcc,  and  tiiat  the  party  innocent  might  marry  again  ;  but 
others  conceive  that  it  is  no  abfolute  divorce,  but  only  a  fepan- 
tion  a  mcfisd  ef  thor^o^  and  frees  the  pai^ies  from  the  performance  of 
conjugal  duties  only  the  one  with  the  other.  For  although  )fi 
fnriner  times  it  was  qucftioncd,  whether  foch  parties  divorced 
might  marry  again,  yet  now  it  is  made  clear  by  the  canons  that 
they  may  iK>t ;  and  to  avoid  this  quedion  principally,  this  pro- 
vifo was  added  in  the  ilatutc,  that  where  fenteiKC  of  divorce  is 
j;iven,  fuch  pcrfons  marrying  fhall  not  be  in  danger  to  be  felons  by 
this  itatutc.    By  the  fams  reafon  iu  this  cafe  there  being  a  fentence 

9i 
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of  divorct,  akhdiigh  it  doth  notdiffolve  parties  a  vtncuhmatrimQnii^     PortmH 

yet  ail  ignorant  woman  cannot  know  that  diftinftion,  but  they        Ca**, 

conceive,  when  there  is  a  ferttencc  of  divorce,  that  they  arc  out  of 

the  ftatutc.    And  although  there  be  no  fuch  word  as  div$rciamus 

in  the  fentence,  yet  there  is  Jfparamtis^  and  the  word  dlvwciamus  is 

not  ufual,  hutfepitramtn.     And  Cos  Lit.  235.  (kcwt  what  divorces 

be  a  vinculo  matfimonii^  which  are  the  divorces  before  cited  in 

47.  Edw.  3.  pL  35?.  which  are  caufcs  precedent  the  marriage  ;  and 

by  fuch  divorces  the  iiTue  is  made  a  baftard,  and  tliereby  declared^ 

that  they  were  not  jujlte  nupiia.     But  divorce  cami  adulterii  is  no 

dvflbltttion  a  vincuhf  but  otily  i  tn^Mi  ft  th^r$y  and  tliertfere  the 

coverture  cobIhmm*  bttwixt  tkm...  .«Aiid  €0  ^tliat  pvrpofe  the  cafe 

waa  cited  of  Stevens  v,  Totty  (a),  where  the  hufband,  after  fuch  di-  mqq^  y^^ 

Torcc  causa  adulterii^  releafed  an  obligation  made  to  his  wife  before  Noy,  45. 

tlic  coverture,  and  it  was  adjudged  a  good  feleafe,  which  proves  that  Co.  Lit.  155.  a. 

the  marriage  continues:  and  one  StowePs  Caje{b)^  that  the  wife,  ^^°:f^^^  9«^ 

after  fuch  divorce,  fhould  have  dower  of  her  hulband's  land,  which  !'Mod'. -iV 

proves  that  the  eipoufals  contiiiue  betwixt  them.     But  a  divorce  PowdlooCoiw 

causa  fievitia  is  grounded  ex  jure  nature  j  and  is  in  the  fame  man-  trafti,   oa. 

Iter  and  nature  as  a  divorce  causi  adulterii ;  and  the  provif©  in  the 

ftarute  is,  that  the  pardes  divorced  by  fentence,  if  lie  takes  another 

wife,  or  the  wife  takes  another  bufband,  (hall  not  be  within  th« 

danger  of  the  ftatute.    And  this  extends  to  every  manner  of  fen-      inft^l^ 

tcnce  of  divorce,  and  not  to  any  particular  caufe  of  divorce  ;  and    * 

fo  concluded,  that  ihe  is  within  the  provifo  of  the  faid  ftatute, 

and  fo  not  guilty  of  the  felony. 

But  THE  Court  much  doubted  wliether  Ihe  were  within 
that  provifo;  and  if  this  Ihould  be  fuffercd,  msoy  would  be  di- 
vorced upon  fuch  pretence,  and  inftantly  many  again,  whereby 
many  inconveniences  would  enfue.  Whereupon  (he  wa^  advifei 
not  to  infift  upon  the  law,  but  to  procure  a  pardon  to  avoid  the 
danger  5  for  it  was  clearly  agreed  by  all  the  civilians  and  others, 
that  this  fecond  marriage  was  unlawful,  and  that  (he  might  be  in 
danger  to  be  adjudged  a  felon  by  this  ftatute. 

(«)  Cro.Klis.  9«S.  EaAfrTeriB,  44.  EK<.  (^)  Noy,  toS.  Godb.  145.  Trin.  Term 
Roll  ifxt  2,  Jw,  I,    Rgll  Si 5. 
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^  Trinity   Term, 

12.  Car.  I.     In  the  King's  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Ju/iice. 
Sir  William  Jones,  Knt.  "J 

Sir  George  Croke,  Knt.  {>pces. 

Sir  Robert  Berkley,  Knt*  J 

Sir  John  Banks,  Knt.  Attorney  General. 
5/rJ&clward  Littleton,  Knt.  Solicitor  GeneraL 

cmi  t.  Anonymous. 

BAioitand  ^^CTRE  FACIAS.    Upon  a  judgment  given  in  debt  for  huf- 

^''7^%K  ^S  ^^"^  ^'^^  ^^^^  ^^  admimfiratrix  to  lier  fiift  hufband,    tbs 

Thl/'-w  <i»cs*  '^  wife  being  dead  after  judgOKnt,  and  before  execution,  the 

Wfote  execu-  hufband  brougUt  a  fcire  facias^  and  upon  \hc  fare  feci  returned  ob- 

•ion.    The  tained  a  judgment  oy  nihil  dicit. 

fcI^r/S>r*  This  being  a  judgment  of  the  Uft  Term,  Rolle  now  moved  to 

jachs  on  the  ftav  execution ;  for  the  debt  being  due  to  the  wife  ms  admimjlratrity 

judgment,  for  altnough  the  recovery  be  by  the  hulband  and  wife,  (he  being  dead, 

5  "^  **  b1"^%  ^^^  hulMnd  may  not  have  execution  upon  this  judgment,  tor  the 

nI^s  ^Lled  ^^^  ^^  ^^^  ^**  *^  ^*^^  '"  ^^^^  ^''"'' 

judgment  upon  And  ALL  THE  CouRT  was  of  this  opinion,  that  ^cfcire  faciei 
Che  return  of  ought  not  to  be  brought  by  the  hulbjind ;  but  being  fucd,  and 
Stt/eoodtal  jw^mcnt  obtained  tliereupon  tlic  laft  Term,  altliougb  the  judg- 
leverfcd.  nicnt  be  erroneous,  yet  it  ought  to  ftand  until  it  be  reverfed  by 

S»d  fMfrf,  It  *  error. 

^[uiietoX  ^"^»  Whether  he  may  have  a  writ  of  error  in  the  exchequer 
▼crfe  it  ?  («)  chamber,  tarn  in  redditiom  judicii  quam  in  redditinu  extcatiems  f 
Ante,  208.227.  Jones  and  Berkley  doubted  ;  for  upon  a  judgment  in  zfcitt 
s86.  facias  in  this  court  there  Ues  no  writ  of  error  in  the  exchequer 

Co.  Lit.  35X.  chamber.  But  /  held,  forafmuch  as  this  fcin  facias  is  but  to  bare 
'°RoiLAb  ir*  ^^^^^^Q"  grounded  upon  a  former  judgment,  it  is  within  the 
Cio.  EU«.  730!  37-  ^^'«-  c.  .  and  that  a  writ  of  error  Ues  in  the  exchequer 
5.  Mod.  230.  chamber  to  reverfe  the  judgment  and  the  execution ;  and  aMiough 
I.  Saik.  263.  there  be  no  error  upon  the  judgment,  but  tliat  it  be  affirmed,  yet 
5.Coin.Dii5.2«S.  jj^^  execution  may  be  reverfed.  But  Brampston,  Chief  Juftice, 
\^^ylm.  doubted  thereof ;  idee  Curia  advifare  vuU. 

343.  («)  rUt  17.  Car*  2.  c).  whkh  gives    and  by  29.  Car.  a.  c.  3.  the  biilb«id  ftilT' 

I. Mod. s  79,1 8o»  Jtir$  ftuimt  to  an  admaaiftrator  d$  bmii  mm  \    have  adoiteillniiioa. 

c^%^  2.  Cholmley'sCafe. 

An  ind'iamenc  JNDICTMENT  againft  Jafper  Chobnley  and  J^hn  Cbcimkj,  of 
•gaiofttwothni  X  Hoxton^  in  the  county  ot  AiiddUfex^  gentlemen,  For  tliat  they 
Wmi  it'i^  ifi/vi^um  fecerunf  upon  John  High  am,  Doftor  of  Phyfic,  in  ecdejii 
althoosii  the  *  ae  Shoredit'ch  pntdi^ldi  et  fntdi^.  JOH.  Hicham,  ad  hpic 
graad  jury  find  et  ibidem^  in  ecclefia  de  Shokei>itch, pradiff.  verberavenmt^  vuki* 
Jgatrmmut  as  to  ravcrunt^  et  male  tra^averunt^  contra  formam  ftatuti^  t^c. 

The  grand  jury  find  billa  vera  as  to  JaJPer  Onbidej^  and 
ir^']ix.*Vo8.  IG^OJ^AMUS  for  John  Cholmley.     And  hereupon  he  appeared,  and 
y^      *       '  pleaded  not  guilty ;  and  it  was  found  againft  him. 
n.  Hale,  169*     2.  Hawk.  P.  C.  338,  339 ;  and  fipe  the  caft  of  Rex  «•  Facldboafe,  09wp.  Sa(> 

ROLLX 
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HoLLE  now  moved  in  arrcft  of  judgment,  that  the  indiftmcnt  CnotMLtY*! 
^vas  not  good,  hc'wg /ecerunty  whereas  it  is  found  only  hilla  vera        ^'^^^ 
SLgzinil  onc-^SeJ  non  allocatur  \  becaufe  it  was  exhibited  againft 
two,  and  it  is  but  ^fe  Laiin. 

SfcoNDLY,  Becaufe  the  indiftmcnt  is  contra  fcrmam  ftatutl ;  ^^  »n'li«>w«« 
and  this  offence  is  not  puni/hable  by  the  ftatutc,  unlcfa  that  he  ^^'^^2'^^^^^ 
fmotc  witli  a  weapon^  or  drew  a  weapon  in  the  church  or  church^  nff«ce  not**^  ^ 
yard,  or  drew  a  weapon  to  that  intent,  which  is  not  mentioned  in  puni/habk  by 
the  indiftment :  and  by  the  iccond  claufe  in  the  ftatute,  for  froiting  ^^^  comaion 
or  laying  violent  hands,  it  is  excommunication  ififo  fa^o ;  and  it  Ij^'^.'*  ^^^*  *^ 
is  not  mentioned  here  how  heftruck* — And  thereof  tlie  Justices  t^g ,"  %l^ 
doubted.  it. 

Cro«£ia.  13U     «.  Lcoo    to.      5.  Co.  99,     »rJtoll.  Rep.  443.      s.  Roll.  Ab.  St.     i.  Mod.  17^ 
a.  Hale,  170.      %•  H«wk.  356. 

Jones,  Juftice^  faid,  that  the  indidment  was  good  for  battery  An  indiamcm 
at  the  common  law.  But  all  the  other  Justices  were  againft  ^orUuery  ccin^ 
him  therein  ;  for  the  indiftment  concluding  contra  formam  Jtatuti^  ^(ua^^^^'^" 
it  cannot  be  good>  as  for  an  offence  at  the  common  law. 

0.  Hiile,  P.  C«  t^ft.     2.  Hjiwk.  P.  c.  35s. 

But  afterwards  another  exception  was  taken  by  Grimstok,  Anindi^hyKi* 
Becaufe  the  oflfence  was  alledged  to  be  done  in  the  church  of  Short-  for »"  •ffauit 
J'ticb  aforefa'J^  and  Sboreditcb  was  not  named  before;  and  upon  i"^*-^!^*' 
view  of  the  indiftment  it  appearing  to  be  fo,— all  the  Court  piaceb«*p^ 
held,  that  the  indiftment  was  void:  and  for  this  caufe  the  judg-  vioufly  mea. 
ment  was  Aayed.  tionjd, 

Port.  504. 

Smith's  Cafe^  Cai*  j. 

MARY  SMITH  and  Others  were  indifted  upon  the  4.  &  5.  PhU  9^.  u  the 
lip  tff  Mary,  c.  8.   in  the  county  of  ASiddUfcx,  before  the  J^*"^;*  !>~* 
jufticci  of  the  king's  bench,  Becaufe  they  took  and  conveyed  oJJ/;JJ^t«^ 
away  Frances  the  daughter  of  Sctpio  Squire^  being  under  the  age  of  of  ftcaiing  oa 
iixteen  years,  unmarried,  and  in  the  cuftody  and  under  the  go-  beircr»> 
vernment  of  her  faid  father,  without  his  confent,  et  contra  formam  ^^  y^^^  ,^1^ 
di£fi  ftatutu    And  upon  this  Mary  Smith  pleaded  not  guilty,  and  3.  Mod!  84.. 
was  found  guilty.  ^'  Mod.  jcs. 

It  was  moved  in  arreft  of  judgment,  that  the  indiftment  in  this  ^^^^^ll[^ 
court  was  not  good,  being  coram  non  judice\  becaufe  the  ilatute  stra.  ire?, 
appoints,  that  for  this  offence  tbt  party  offending  (hall  be  puniflied  BrownVCh.Ci, 
by  two  years  imprifonment,  or  (hall  pay  fuch  a  fine  as  the  par  ^'^*^  *^^^* 
tkamber  fhall  appoint.    The  words  in  the  ftatute  are,  that  **  the  J^  H4wk!V  c 
**  counfel  in  the  ftar  chamber,  and  the  juftices  of  affife,  by  inqui-  j^^/ 
•*  fition  or  indiftment  IbaU  have  power  to  hear  and  determine,  &c.'* 
And  the  queftion  was.  Whether  this  may  extend  to  juftices  of  the 
king^s  bench  to  give  them  authority  to  inquire,  or  only  to  juftices 
cf  ^fe?   and.  Whether  juftices   of  the  king's  bench  be  not 
juftices  of  affife  7 

But  of  this  the  Court  doubted,  becaufe  there  be  i|o  jufticel 
of  affife  for  the  county  of  Middkfex. 

The  Secoicd  Question  was,  Admitting  they  may  hear  an4 
determine.  Whether  they  may  impofe  any  fine,  or  only  give  judg^ 
ment  for  the  imprifonment,  becaufe  the  fine  is  appointed  to  be  /^%  j^  .^  ^^^ 
affciled  in  the  ftar  chamber,  and  in  no  other  place  ?    ^^re  {a),    „in5d,  ,ha,  tno 

king*!  bench  li«t  jorilHtd^inn  over  tkis  offince.     a.  Lev.  172.  179.     3.  Keb.  7uS.  715.    4*  Mod.  154. 
9.  Si4L  301.     a.  Mod.  1  iS.    a.  Hawk.  P.  C.  9. 

Memorandum. 
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^*"4-  Memorandum. 

T«iNfTT  |isj  regard  of  the  increafing  of  the  peftilencc  in  Londoti  and  the 

""^ncd  b'^^riu  places  adjoining,  the  King,  according  to  his  proclamation  for- 
•fidiwrnrrwnr,  "icrlv  madc>  dircded  his  writs  of  adjournment  to  the  king's  bench, 
according  to  a  commoiiBkas,  a^^d  the  exchequer,  to  adjourn  tlic  Term  from 
fcnner  |m>da.  OHabis  Triniuuis  to  Trcs  Trimtatis.  And  upon  the  feme  dar  o 
^JTif  thc**^".  ^^^^^^^  ^^  ^^^  Courts  fat  until  ekven  of  the  clock  in  tlie  forenoon, 
crttlfcof  ih«"**  *"^  heard  motions  concerning  niattcrs  in  arreftof  judgment,  and 
^Uj^a^  pleadings,  and  indidments,  and  writs  of  error,  where  it  appeared 

that  the  writs  of  error  were  brought  for  delays  of  execution,  and 
no  colour  of  error;  but  no  judgments  in  any  demurrer,  or  matter 
in  law  upon  fpecial  verdift,  unlefs   it  were  in  cafes  which  were 
moved  the  lad  Term  ;  and  rulegiven,  that  if  caufe  were  not  ihewii 
the  iirft  or  fecond  day  of  this  1  erm,  judgment  Ihould  be  entered 
for  the  plaintiff  or  aefen4fMit»  9A  tile  caf^  required :  tiiere,  upon 
motion,  although  it  were  upon  demurrer,  or  fpecial  verdiA,  no 
caufe  being  fhewn  to  the  contrary,  the  Comrt  gave  judgment  ac* 
cording  to  die  former  rule ;  ^nd  io  Justice  Hutton  faid  theydid 
in  the  common  pkas. 
lfg*»krt|«r.        And  afterward,  upon  the  fame  day,  Brampston,  dnrfjafikc, 
^T^o  ni    publiflicd,  "  That  whereas  the  prifoners  of  the  King's  Bench  ana 
iarje  ui^der  co-  *'  Fleet  had  feveral  times  petitioned  the  king,  for  avoiding  thcdan. 
lour  Af  a  i»ab$as  *^  get  of  the  infc£lion  of  the  plague  much  increafing,  that  they  who 
#ir^i,  it  U  an   «  couldgivcfufficientfccurity  to  theMarflialortothe  Wardenoftht 
^^^  \  ^«^,      **  Fleet  to  be  trueprifoners,  and  to  return  to  prifon  at  the  days  to 
S«y"may!!  by'    "  ^h^"™  prefcribcd,  might  go  at  large  hy  habeas  corpus  for  that  time  (ai 
r»ic  of  Caott,     *'  they  pretended  was  the  ancient  courfc  in  former  times  upon  the 
iieepihem,/**  «  hkc  cafcs)" — ALt  THE  JUSTICES  AND  Barons  of  the  exche- 
/•*^.;*  ^"''''   quer,  except  Lord  Fi»ch,  Cblff  JuftUe  of  the  common  pleas, 
t^'^JtU^ofihc  *"^  Baron  Denham  (who  were  not  in  town),  being  aflcmbkd 
^ifoiu  ^X  the  LoRn  KfEFER's  houfe  to  confylt  of  this  matter,  juid  whal 

Ante,  14.  and  cpurfe  was  to  be  taken  for  the  fafcguard  of  the  prifoncrs,  upon  con- 
«io.  ferencc  witl)  the  Lord  Keeper,  rcfolved,  That  9  bi^eqs  c$rp^s  wai 

ffBtton,  laa.  iUi  ancient  and  le^al  writ ;  but  qnder  colour  tli<ereof  tlie  Warden 
j.RoU.Ab.8o8.  of  the  Fleet  and  Marftial  of  the  King's  Bench  oijght  n^t  to  fuffcr 
Hob.  tcz^  prifoners  to  go  at  large,  bijt  that  fuch  permiffipn  is  an  abufi:  of  the 
Wcw,  a99.  f^j^  ^^.jj^  j^j  ^^  efcapc;  in  the  keeper  of  the  prifon  :  but  fgx  the 
jio^^'^ty  fafeguard  of  the  prifoners  (who  might,  iftliey  would,  provide  lor 
Hari  476.  themfclvcs  by  payment  of  their  d^bts,  apd  be  difcb^rgcd),  the  War- 
Cocayikt,  441,  den  of  thc  Fleet,  by  rule  or  licence  of  the  Courts  to  which  they  art 
*^Keb  fubjcft,  and  the  Marlhal  of  the  JCing's  B^nch^  by  rqle  from  the 

i!  Mod. ^1^6.  1^"^B'^  Bench,  may  keep  tlicir  prifoncr?  in  ^ny  otlicr  place  inthf 
ao.  Mod.  79.  country  to  be  ;;ffigncd  by  the  Courts  to  tliem  (a) ;  but  there  they 
|t.  MoJ.  31.  ought  to  be  kept  as  prifoners,  yj^A/i/vA  </  arda  cv^fiod.  as  th^  ought 
X17.  sSj.  jQ  be  in  their  proper  prifons.  And  this  rclblutipn  w^  .ddivertdto 
^^M^*^"'  ^^''  fh^  ^*"S  under  all  their  hands  5  and  the  king  Cg^ified  Iris  pleafurc 
'    ^  that  he  very  veil  approved  tlicreof,  arid  commanded  tli^t  it  fliooU 

be  obferved.  And  it  was  remembered,  that  in  trimo  Carotid  when 
the  Term  was  at  Rcadingy  fuch  rcfolutions  were  by  all  the  Jufticts. 
And  afterward,  about  eleven  of  the  clock  tlie  fame  day,  the  writ 
of  adjournment  was  opened,  and  openly  read;  and  the  icrmwas 
adjourned  until  Trfi  7r;V/fW/x. 

(n)  See  3.  Term  Rep.  583,  5S4.  re-     fcn,  and  thc  rtftriftiont  under  wkich  ^^ 
4»eA:n2;  thc  extciH  of  thc  ruki  of  the  prU     ruta  an  oow  (a  be  granted. 

Note, 
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NoTB»  That  neither  chancery,  the  exchequer  chamber,  i>orthft 
^Qchy  court,  did  fit  all  this  Term. 

Stone  agalnft  Lingar  and  Others.  Cajf.  5. 

A  CTION  ON  THE  CASE.     Whereas  the  plaintiife  were  m-  Ka^t^ku  ae- 
"^^  habitants  and  poiiefled  of  fuch  lands  for  years  in  the  parifti  of  qw'tted  on  an 
$u  Martin\  and  were  there  liable  to  tlw  payment  of  all  duties  for  *^'*^*  °"  J*** 
the  reparation  of  the  church  of  tlic  4aid  panlh,  an4  to  all  taxes  and  prcfemm"  m  •# 
charges  within  the  fame  ;   that  the  defendant,  being  constable  not  emiiied  to 
pi Roxkorougby  falfely  prefented  that  they  were  inhabitants  in  the  ^fouyur^ftt  un- 
parifh  of  Roxhoraughj  and  poflefled  of  the  faid  lands  in  the  parjfh  of  ^^^  7-  7^,  i- 
Roxhoroughy  and  chargeable  there  to. the  payment  of  fuch  duties  ;  ^^  ^     ^j 
by  reafon  whereof  they  were  compelled  to  pay  fuch  fun^s  unduly,        *  '^^'* 
for  which  they  brought  this  aftion.  ^'If*  *^'' 

J  ^  X.  Show.  XI 5. 

Upon  not  guilty  pleaded,  the  defendant  was  foynd  not  guilty,      a.  Vent.  45. 

AndGRiMSTON  moved  for  the  defendant  to  have  double  cofts,  sf  r!h^^*,. 
bccaufe  what  he  did  was  by  virtue  of  his  office,  and  by  the  ftiitutc  2.'  com.  Dij^* 
of  7.  Jac.  I-  c.  5.  he  ought  to  have  double  cofts.  ^57. 

Atkins,  on  the  other  fide,  moved,  that  this  being  a  fpecial 
aftion  on  the  cafe  for  falfe  prcfcntment  (and  not  an  aAion  of 
trefpafs  or  falfe  imprifonment),  wherein  liberty  is  given  to  pkad 
f«  not  guilty*^  and  give  the  fpecial  matter  in  evidence  ;  and  the  quefr 
^on  being.  In  what  parifli  the  faid  lands  were  ?  that  it  was  out  of 
thatftatute,  but  withm  the  ftatutc  of  23.  Hen,  8.  c,  15.  which  gives 
(ingle  cofts  to  the  defendant. 

All  the  Court  were  of  this  opinion,  and  gave  rule  ac- 
cordingly. 


Eailer 
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13.  Car.  I.    In  the  King's  Bench. 

Sir  John  BrAmpfton,  Knt.  Chief  Juftice, 
Sir  William  Jones,  Knt, 


\jujiices. 


Sir  George  Croke,  KnU 
Sir  Robert  Berkley,  Knt. 

Sir  John  Banks,  KHt.  Attorney  General. 
iS/r  Edward  Littleton,  Knt.  Solicitor  General. 


A 


Humphrys  againft  Stanfcild. 


CAlt  I. 


CTION  FOR  WORDS.    Whereas  the  plaintiff  being  fon  Aa  •ftion  wiU 
and  heir-apparcht  to  John  his  father,  who  was  poffeffed  of  "*  2^"/!?*^^^^ 
goods  to  the  value  of  two  hundred   pounds,  and  fcifed  ^wx%hlti^x^'r 
bf  lands  to  the  value  of  forty  pounds  per  annum',  and  whereas  without  proving 
William  Humphrys^  his  uncle,   was  feifed  in  fee  of  lands  of  the  ^?^^^  damaft. 
value  of  forty  pounds  per  annum^  and  he  the  plaintiff  was  in  like-  jonei,  %%%, 
lihood  to  be  his  heir;  that  the  defendant,  to  difgrace  the  plaintiff^  1.  KoU.Ab.  jt. 
and  to  make  others  have  an  ill  opinion  of  him,  faid  malicioufly 
and  falfely  of  the  plaintiff,    "  Thou  art  a  baftard.'*     Upon  not 
guilty  pleaded,  and  found  for  the  plaintiff,  and  damages  aueffcd  to 
torty  pounds, 

Maynard  moved  in  arreft  of  judgment,  that  thefe  words  are 
not  aAionable,  becaufe  he  doth  not  Ibew  any  particular  damage. 

But  ALL  THE  Court  held,  that  the  aftion  lies;  for  by  reafonof 
thefe  words  he  maybe  in  difgrace  with  his  father  and  uncle^andthey 
conceiving  a  jcaloufy  of  him  touching  the  fame,  it  is  poffible  they 
may  diiinherit  him  ;  and  although  they  do  not,  yet  the  a£^ion  lies 
for  the  damages  whicb  may  enfue.—And  Jokes  cited,  that  in  the 
exchequer  Faughan  brought  an  adion  againft  Ellis  (a),  furmiiing, 
that  land  was  given  to  the  plaintiff's  grandfather,  and  to  the  heirs 
males  of  his  body;  and  that  he  had  iflue  the  plaintiff's  father,  who 
bad  iffue  the  plaintiff  and  divers  other  fons  then  living,  who  by 
poffibility  might  be  heir  to  that  intail  r  that  the  defendant  faid  of 
him,  *♦  Thou  art  a  baftard,'*  whereupon  he  brought  his  aftion  ; 
and  it  was  adjudged  maintainable,  and  this  judgment  affirmed  in  a 
writ  of  error.  And  another  cafe  was  cited  to  be  fo  refolved  in  this 
court,  of  Banifterv.  Banijlcr  (A). — All  thb  Court  was  of  this 
opinion.  Wherefore  rule  was  given,  that  judgment  fhould  been-* 
tcred  for  the  plaintiff,  unlefs,  &c. 

(«)  Cro.  Jjic.  113.  {h)  Jones,  388, 

CRO.  CAR,  H  h  Willian» 
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Caii  t.  William  Slater's  Cafe 

Anongtnal^r-  TlTTlLLIAM  SLATER  was,  bv  Eihufheth  Eaton,  ChTLtgcd^Kith 
mLf  ^diTf^  ^*  getting  of  a  baftard-child  on  her  body. 

fioM  canooc  be  The  two  next  jaftices  did  not  make  any  order  in  it,  according 
▼acatcd  by  juf-  to  the  i8th  £/iz.  c.  7,  ;  but  the  caufe  came  Aril  to  be  originally 
•^*^  JM®"»^  heard  at  the  general  feffions  of  the  peace  at  SfaUing^  in  the  county 
Ibbtemtor.  ©f  ^»^«^»  xj.  7«/y»  8*  Gir.  I.  where  the  juftices  ordered,  that 
dermidebythe  '*  WhSReas  It  wa$  proved  by  witneiles,  that  one  AUxandtr  Leigh 
cwoMxcjuf.  ''  had  often  ufed  private  company  witli  the  faid  Elizabeth  Eaton, 
<>c^*  **  and  had  confeued  that  he  had  done  as  much  to  her  as  a  man 

s.  BaUI.  349.  ''  could  do  to  a  wontan  ;  and  that  fhc  had  faid,  that  Leigh  had  the 
35*$*  *'  ufe  of  her  body,  and  that  Ihe  feared  fhe  was  with  child  bv  him; 

'  c^'  u^'  "  THAT  thereupon  Slater  (hould  bcdifcharged  of  the  child,  and 
'g  '  *^  **  fhe  be  committed  to  the  houfe  of  comcfiion  during  her  life  (a) ; 
3.  Buir.  1679.  ^*  and  that  Alexander  Leigh,  the  reputed  father,  Ihonld  pay  from 
See  Mr.Conft*t  *^  the  birth  of  the  child,  to  the  churchwardens  of  PijrrMari,  wceidy 
edition  of  Bott't  a  fourtecn-oence  towards  its  maintenance,  until  the  age  of  fourteen 
Poor  Uwt,  «,  years,  and  the  overfecrs  then  to  uke  the  child." 
voi«  ■•psje^^S* 

3.  Term  Rep.  Afterwards,  ift  Augufi,  12.  Car.  i.  at  the  affiles  at  Lincoln,  «poQ 
49^  complaint  of  the  inhabitants  of  Pinchhaci  to  the  Judges,  theyor- 

deredy  **  That  two  of  the  next  juftices  to  the  partih  where  the 
^  child  was  born  (naming  them)  Ihould  take  confideration  there- 
^*  of,  according  to  the  ffatute,  and  fettle  fuch  courfe  Iherein  as  to 
••  juftice  appertained." 

Whereupon  thofe  two  juftices  ift  March^  12.  Car*  i.  declared 
<*  the  faid  William  Slater  to  be  the  reputed  father,  and  that  he  Oiould 
**  pay  (the  child  being  five  years  old,  and  all  that  time  having  been 
**  maintained  at  the  parifh  charge)  at  one  payment  28I.  to  the 
^^  overfeers  of  the  faid  parifli,  and  I4d.  weekly  till  the  child  came 
**  to  fourteen  years  of  age,  and  to  give  his  bond  of  fifty  pounds 
'*  for  performance  thereof." 

Slater  refufing  to  pay  or  give  bond,  the  faid  «uftice|  of  peace 
committed  him  {b) ;  whereupon  hefued  oxitz  certiorari  to  remove 
^  the  proceedings  into  this  court;  who  appearing  upon  an  habeas 

corpus,  and  upon  reading  of  the  return,  and  hearing  counfei  on 
both  fideS)  Grzmston  being  of  counfei  for  Slater^  tliefe  points 
were  refolved  by  the  whole  Court ; 

By  iS.  EH*,         First,  That  before  the  3.  Car.  i.  c.  4.  the  juftices  at  the  leffioas 
c.  3.  an  ortferof  had  no  authority  to  meddle  in  tlie  cafe  of  bafiardy,  till  the  two 
^te^n^'k   **€xt  Juftices,  according  to  the  iB.  Eliz.  c.3.  had  made  an  onlcr 
^iolKctt!     ^^rcm  ;  and  that  then,  and  not  before  (the  party  refufing  to  per- 
form the  order,  upon  his  appeal  giving  realonable  fecurity  to  ap- 
pear at  the  next  feffions,  and  abide  fuch  order  as  the  juftices  there, 
or  the  more  part  of  them,  ihould  make,  &c.),  the  juftices  at  the 
leffions  might  make  a  new  order,  &6.  otherwife  not. 
Bt  by  i.Car,t.      SECONDLY,  That  by  the  ftatute  of  3.  Cor.  i.  c.  4.  the  juftices 
«.4.tfceibffloni  of  the  feffions  have  power  and  authority  original^  to  make  in 
UrXtm^^^  order  in  the  cafe  of  baftardy  ;  for  the  words  of  the  ftatute  aie, 
caft  ofbiufteidy.  ^'^*  '*  That  all  juftices  of  the  peace  within  their  feveral  limits  and 

(e)  See  7.  Jae.  t .  c.  4.   1 3.  Ik  14.  Car.  s.        [k)  1.  Bulft.  341. 34^.     1.  Salk.  iix. 
ci.r.  19,    6.Qeo«  s,6«  19.  aod6.Gco.  3.    »«Mo4. 4.    B.  R.  H.  iii.  i6e. 

C.JI. 

**  precinAs, 
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•*  precinfts,  and  in  their  fcvcral  feflionS)  may  do  and  execute  all     *•  *Trt'i 

^<  things  concerning  that  part  of  the  iUtute  touching  baftards         ^"' 

**  begotten  out  of  lawfiil  matrimohy,  that  by  joiUecs  of  the  peace 

**  in  the  fevcral  counties  are  by  the  faid  ftatute  limited  to  be  done." 

And  therefore  th^  firft  order  made  by  the  fefBons  was  in  this  cafe 

good  aiid  1^1,  and  the  fecond  order  made  by  tlie  two  next  juf- 

tices  void»  and  could  not  alter  or  revoke  the  ofder  which  was  firft 

made  by  good  authority  ;  and  for  proof  thereof  one  Pridgeon*s     .         ^ 

Cafi,  ante,  341.  »  356.  was  cited  (a),  143 .^'Js 

Jonet9  330.    Sera.  475.  503*    B,  R.  H,  79.  301.     i.  Vent.  310.—- 5(i«iV#  i.  Mod.  10.   Sa.k.47^« 

4to.     I.  Vent.  4S« 

Thirdly,  it  was  objefted.  That  the  commitment  of  £/?ztfi^/A  An  order' of  fef. 
Eaton  for  life,  for  her  firft  offence,  was  more  than  the  juftices  had  J^^l^  " bad^'in 
authority  to  do,  and  therefore  the  order  void.   But  it  was  refolved,  p^ri.  *"' 
that  an  error  m  part,  and  in  that  part  of  the  order  which  only 
concerned  her,  mould  not  vitiate  the  whole  order  {b). 

W  Ry  5-  ^^^*  >•  ^-  >9«  ^  rei&oiis  nuj  MKiid  dcfed  of  form. 

Goodier  againft  Piatt.  '  c^tt  j. 

Hilary  Tirm^  1 1.  Car*  I.     RoU  349. 
P^RROR  of  a  judgment  in  the  common  pleas,  \nf9rmfJ9nm  The  An  cjeaoMnt 
■*^  judgment  was  upon  verdift,  quid  recuperet  felfium  de  una  me/"  J^VJ"*^  ""^ 
**/uaglo  et  duabus  acris  terra  et  fajiuray'*  not  mentioning  feverallv  Smlrtonhi"**^ 
the  quantity  of  the  land,  nor  the  quantity  of  the  pafture ;  which  quancityofeacu 
being  ill  for  the  incertainty,  it  was  moved,  that  the  judgment  kind,  u  tad. 
juight  be  affirmed  for  the  meflTuage^  which  is  certain  as  to  ttut.       r%it^,  ct*. 

Cro.  JM.  t90.     I.  Roll.  779.     Ley,  Si*  Gowp.  547.    Doagl.  305.     i.  TemiRrp.  u. 

But  IT  WAS  HELD,  that  though  the  common  pleas  might  have  if  a  judgment 


given  Judgment  for  the  meflTuage  only,  yet  when  they  have  given  •>•«'"««>«•  «n 
an  intire  judgment  for  the  mefluage  and  land,  this  being  ill  in  flJ^i^bTrev^fed 
part,  ought  to  be  reverfed  for  the  whole,  and  cannot  be  affirmed  for  the  wMe. 


for  part,  and  reverfed  for  the  reiidue.  ,.  Uv.  tt  j. 

t.  ^oU.  Rep.  a.    s.  RoU.  Ab.  775.     i.  Salk.  34.    5.  Com.  Dig.  303. 

Turner  againfi  Lee.  Ci»ii  4. 

13  EPLEVIN.    The  defendant  avows  as  executor  for  the  arrears  Oa  the  death  of 
''^  of  a  rent-charge  granted  to  the  teftator  for  divers  years,  if  he  ■  P»»^  ^  « 
lived  fo  long.     The  plaintiff  takes  iffuc,  quid  non  canceJKti  and  Ifn^^**™* 
found  for  tht  avowant.  ^*         t^^^l^ll^J 

And  after  verdift  it  wis  moved  in  arreft  of  judgment  by  Rollr,  •*«»»^ft««or 
that  this  avowry  was  not  good,  becaufe  the  rent  granted  for  years  ?****  ^^^ 
being  determined,  the  executor  cannot,  by  the  ftatute  of  32.  A&11.8.  h^^^ml 
€.  37.  diftrain  ;  for  that  ftatute  extends  to  thofc  who  have  rent  mn  law,  tr 
for  life  or  inheritance.  Si.ffM.s.  c.37. 

But  Hekden,  Serjeant^  faid,  that  it  is  within  the  equity  of  the  Co.  Uu  t6a. 
ftatute,  becaufe  the  efiate  is  determinable  upon  a  life  ;  and  if  it  ^^-  ^*  37 1- 
were  not  good,  yet  being  admitted,  and  the  iflue  being  «pon  the  ^'^'^^' 
grants  and  foun^,  it  is  good  enough.  ^'  Co.  «% 

Liitw/  ift3«.     18.  Vinw'i  Abr.  54^.    Vaii^b.  40.    %  Efpin.  Dig.  la. 

H  h  2,  But 


47* 


Agninfi 
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But  ALL  THE  Court  refolvcd,  that  it  is  not  within  the  flatute, 
for  that  provides  remedy  where  the  teftator  died  feifcd  of  a  rent  to 
him  and  his  heirs,  or  for  life,  and  by  his  death  there  was  not  any 
remedy  for  the  executor,  as  it  appears  by  the  preamble  of  that 
ilatute ;  but  where  he  hath  remedy  by  the  common  law  by  aAion 
of  debt,  as  in  this  cafe  the  executor  hath,  he  cannot  diftrain  \  and 
although  the  iflue  is  upon  a  non  conccjfit^  and  it  is  found  quod  con- 
ceffity  yet  it  being  an  ill  arowry  in  fubflance,  judgment  thai!  be 
given  againft  him  (a). 


{a)  Soe  the  Cafe  of  Hoole  v.  Bell, 
Ld.Raym.  17^.  where  it  it  determined, 
that  the  31.  ^em,  8.  c.  37.  is  a  rcmedbl 
law,  and  (hall  extend  to  all  tenants  for 
life ;  that  the  law  hat  been  To  taken  always 
llnce  the  ftatute;  Ihat  the  words  of  the 
lUtute  arc  general  enough  to  exteod  to  »U  \ 


rtiJt  they  feem  to  be  admitted  la  the  cafe  of 
Lambert  v.  Aufttn,  Cro.  Ehz.  331.  and 
therefoie  the  role  laid  down  in  the  prefcni 
c»re  of  Turner  v.  Lee,  C>  fcenerxlly  uken, 
cannot  be  law.  See  alfu  Afr.  Haryave'i 
note  4.  Co.  Litt.  162.  a.  and  note  i.Co. 
Lit.  i6z.  b.  and  ^;  j^,  c.  14. 


Caii  5* 

To  fay  of 
«  Iraihr  that 
he  is  *«  a  bee- 

•*  early  fellow, 
•*  2n^.  not  able 
••  to  pay  his 
•«  debts/*  is 
tantamoiint  to 
calling  him  a 
bankrupt, 
▲lue,  31.—  !• 
LdJ^ayia.i4So. 


Anonymous, 

A  CiTION  FOR  WORDS.  Whereas  the  plaintiff  was  2  grocer, 
•^  and  lived  by  his  trade  of  buying  and  felling ;  that  the  de- 
fendant, to  fcandalife  him,  faid  of  the  plaintiff,  ^*  He  is  a  beggarly 
*'  fellow,  and  not  able  to  pay  his  debts.  Upon  not  guilty  pleaded, 
and  found  for  the  plaintiff,  Rolle  moved,  that  thefe  words  were 
not  aftionable. — But  all  the  Court  againft  bira,  that  tlie  ac- 
tion lies  ;  for  thefe  words  tantamouut  as  if  he  had  faid  he  had  bcea 
a  bankrupt. 

Roll.  Ab.  61.     I.  Sid,  414.      I.  Lev.  176.     Carth.  330.     Ray m.  1^4.     Stra.  76s. 
I.  Com.  Dig.  1S3. 


Caii  6. 

If  tensnt  for 
i*fe,  with  • 
power  appen* 
dant,  make  a 
leafe  for  years, 
it  is  no  fuf- 
penfion  of  the 
power  as  to  the 
lee. 

W,  Joncf,  39». 
Co*  Lir.  237. 
♦.  Co.  3*. 
a.  Rollf.  Ahr. 
X.  Term  lUP' 


Snape  againft  Turton. 

T  TPON  a  fpcdal  verdift  it  appeared,  that  Arthur  Rcbfart^  1 5.  EUz. 
^  made  a  conveyance  to  divers  ufcs,  viz.  to  the  ufe  of  himfeif 
for  life,  with  divers  rcraainderi  over,  with  a  proviso,  that  if  he 
made  a  conveyance  of  the  premifes  in  fee  or  fee-tail,  that  it  Ihould 
he  good,  and  a  revocation  of  the  former  ufcs ;  and  it  was  found, 
that  he  made  a  Icafe  for  years,  and  the  next  day  granted  the  re- 
verfion  in  fee,  to  which  the  leffee  attorned  (A).— Wliereupon  it 
WAS  resolved,  that  although  there  be  not  one  intire  eftate  in  fee 
conveyed,  yet  both  being  found,  and  that;  it  was  with  an  intent  to 
make  a  fee  to  pafs,  that  this  was  a  revocation  within  the  provifo. 

263.  701.    Hob.  348.    9.  Co.  107.     Pow.  Oil  ?ow.  1 7.  r  I  a.     5.  Com.  Dis.r632.  (35. 
705- 

'  {Jk\    See  4«  aad  5.  Ann.   c.  16.   and    ceflity  and  efficacy  of  attortuneoti  bate 
XI. Geo.  2.  c.  19.  by  which  both  the  ne*    beep  almoin  totally  ukea  away. 


trinity 
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13.  Car.  I.     In  the  King's  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jujlke. 
Sir  William  Jones,  Kftf.      1 
Sir  George  Croke,  *Knt.        i  Jujlices. 
'     Sir  Robert  Berkley,  Knt.    J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Littleton,  Knt,  Sol'citor  General. 

Blague  againft  Gold.  caikj. 

Hilary.  Term^  12.  Car,  i.     Roll  j^z. 

'ipHIS  eafc  was  now  argued  again  by  Robert  Hyde  for  the  if  a  man  hai « 
*    flaintiff^  and   by  Charles  Jones  for  the  defendant  \  and  the  <^«^'^n«''  ^^^^^  '« 
cafe  was  cited  as  before,    but  only  this  claufe  added,  wliicb  was  f''«  tenure  of -,^. 
in  the  wiJl,  v\%.  "  upon  condition  that  the  fame  be  new  built,  h^ufrriij^ninc 
**  according  to  the  covenants  betwixt  me  and  Bernard  Calvert.*^  it  in  ihc  pof. 
And  it  was  found,  that  this  houfe  was  the  houfe  in  queftion,  and  ftflinnof  ir. 
was,  at  the  time  of  the  will  making,  in  the  tenure  of  Hitchcocky  *'^^  ''*  <'cviief 
and  that  the  corner  houfe  was  in  the  tenure  of  fPVfon  and  Nott ;  I'n^he'^orrlZn 
and  that  the  covenants  with  Betnard  Ctlvert  were  for  tlie  re-  of  ^. ind  k^*'" 
edifying  of  tlic  faid  corner  houfe  :  etfi  fuper  totam^  Wr.-*-And  this  the  comer  houfe 
being  now  argued,   Jones,    Berkley,    and    Myself    (tfZ^/^«/^  onJ>  ^wU  paft. 
Brampston),  delivered  our  opinions  /^nV?//m,  that  the  corner  ^""^•^^^* 
houfe  only  palled  by  the  will,  ai^d  not  the  houfe  adjoining  in  the  cro  il/*'^^* 
tenure  of  Hitchcock  ;  for  although  the  corner  lioufe  was  not  in  the  jl^^co^'o!*' 
tenure  of  Hitchcock^  but  a  niifpriiion,  yet  the  devife  is  good,  for  it  Hob.  171. 
is  fu/ficicntly  afcertained  before,  viz.  the  corner  houfe  in  Andover.  Jonc*,  37^. 
And  the  addition  In  tcnura  Hitchcock,  although  it  be  not  in  his  ^|*^'^«** «-»  Dfv, 
tenure  and  is  a  miftakc,  yet  it  is  but  furplufagc,  and,  although  CoA'p.,6i.6<7 
falfe,  (hall  not  vitiate  the  aevife,  becaufc  the  devife  was  of  a  thing  Sog. 
certain  at  the  firft,  and  (hall  be  expounded  according  as  the  intent  »>ougl.  760. 
of  the  parties  is  apparent ;  and  it  is  the  ftrongcr  here  by  reafon  of  * ^'<-»^R<^^p  4?^. 
the  covenant  to  re-edify  the  corner  houfe,  and  not  the  other  [b).  (*^  ^j^*  "^y^U 
Wherefore  it  was  adjudged  for  the  plaintiff.  ^,^^:  ^„^y^"'*  . 

Dyer,  191.      %,Eduf.^.  foL  ol:imo.       2.  Co.  Doddington's  Cafe,  fol.  31.      Plowd.  Wiiothfley  and 
Adami't  Cafe. 

Evans  and  Finch*s  Cafe.  Cah  2. 

pVANS  and  FINCH  were  arraigned  at  the  gaol  delivery  of  ,^n  abrttor  of 
^^  Newgate^  For  that  they,  about  twelve  of  the  clock  in  the  fore-  a  lohK-ry  on 
noon,  broke  o^tn  domum  manjionalem  Hugonis  Audley  in  the  3;- ^^'«.  c.  15. 
Inner  Temple^  no  perfpn  being  in  the  faid  houfe,  and  ftole  from  '^'''.^'"■*'* 
thence  forty  pounds,  t:t:j:X 

Upon  the  evidence  it  appeared,  that  the  faid  Evans^  by  a  ladder,  "  -  '''*-"''^  t^'c 
climbed  to  the  upper  window  of  the  faid  Hugh  Audlrfs  chamber,  ;|^'f'*/'  ^^o^ih 
and  took  out  thereof  the  faid  forty  pounds ;  and  that  the  faiJ  Finch  Jll'inc^ai  uke 
ftood  upon  the  ladder  in  the  view  of  the  faid  Evans^  and  faw  Ezr::s  iric  mji.e.. 
in  the  chamber,  and  was  affifting  and  helping  to  tiic  committing  i.  Jnrcs,  394. 
of  the  faid  robbery,  and  took  part  of  the  money.  3.  inrt.  c^. 

H  h  3  And  . 
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EvAViand        And  all  this  nuttter  being  foundt  it  wtai  adjudged,  Becanfe 

FmcBtCAtt.  jj^^  f^;j  Finch  did  not  enter  into  the  chamber,  that  be  w^  not 

within  the  ftatute  of  39.  £/rz«  c.  15.  which  takes  away  dttgf 

where  a  houfe  is  broke  open,  and  the  robh^tv  is  above  Uie  value 

of  five  (hillings,  no  perfon  being  therein,  and  that  he  Ihould  have 

(«)  Thcrctfoii  bis  clergy,  which  was  allowed  him(iz}. 

of  chedificrwce  U,  bccaofe  clcr^  U  ukcn  away  only  froA  the  /«/m  taking  and  not  from  «k  ffMc«. 
1  Ld.IUy.  S47.  Seealfo  3.  In/t.  65.  11.  Co.  37.  LA,  Chief  B.  Parfcer't  MSS.  i.  Hakv  5x1.  pj. 
566/  1.  Hale,  3  5g.  Sum.  83, 137.  iCely.  27.  51.  Foflcr,3f7.  and  a.  Havkiaa^tPleM^ltheCmro, 
ch.  33.  r.  98.  who  doobtt  the  propriety  of  this  dedfioo }  hot  the  qaeftiop  U  ooer  fctrled  by  ibc 
3.  &  4.  Fi//.  tf  Mary,  9. 9.  which  excluda  clergy  from  all  ai4en,  ftc  in  fhch  calba.  S^t^.  Bwr.  ioy6. 


Chambers  in  And  as  for  Evans^  the  fpedal  veidift  found,  that  it  was  m  the 
the  innt  of  chamber  of  Hugh  Judley  in  the  Ifmer  Tmplit  and  that  the  robberj 
court  and  chM-  ^^  committed  betwixt  twelve  and  one  of  die  clock  in  the  daT- 
nilLlon.Voiifa  ^^c,  no  perfon  being  within  the  chamber  at  the  time  of  the 
mi  their  ro-  breaking  thereof,  bnt  that  divert  porfons  were  in  the  Imter  Tewifk 
fpeQjve  inha.  HaU  and  in  Other  plaoes  of  the  houfe ;  and  whedier  diit  be  a 
bttants.  breaking  open  the  houfe  and  taking  of  goods  above  the  value  of 

3.  ind.  65.  five  Ihillines,  no  perfon  being  within  the  houfe,  and  within  die 
s.  Hak,  358.  faid  aft  of  29.  ££«•  c«  15.  thej  prayed  the  difcretion  of  the 
J^^  '^^*  Court.*^And,  firsts  it  was  resoi^ved,  that  a  chamber  of 
Caf^in  CrowQ  *"y  *"^'  of  court  or  chanoery  broken  open  may  be  faid  to  be  dmms 
taw,  s.edit.  nuinfanalli  of  him  who  is  owner  of  the  faid  chamber;  whereof  at 
page  84. 105.  firft  I  doubted,  until  I  was  informed  that  divers  preoedcnts  wot 
>49*  iox  bui^lary  in  breaking  open  fuch  chambers. 

Toooftanof.  Seconply,  IT  WAS  REsoLVEnt  upon  tfais  fpccial  verdift 
fender  of  dersy  (being  removed  by  r^rfiWri  into  the  king's  bench,  and  the  pri- 
'^£a'*  e  foncr  removed  by  baiean  corpus)^  that  this  breaking  (*)  open  the 
Iym  mail  he^'  chamber  and  taking  forty  pounds  out  thereof,  no  perfon  being 
a  bttaHag  of  therein,  although  there  were  divers  perfons  in  other  puts  of  tlie 
fome  part  of  houfe(^),  was  within  the  ftatute  of  39.  Stiz.  c.  15.  which  takes 
the  houfe.  ^wzy  clergy  firom  fuch  offenders.  Whereupon  clergy  was  denied 
(h)  t  Hale.  *^  ^^  ^*^"  £v<WMf  and  judrment  given  in  tlie  king's  bench,  that 
Fofte;,  tos!^^*  he  Ihould  be  hangcid. 

s.Hawk.ch.33«  tod  SS.  (r)  Kely.  17.  5^.     s^Htwk.  Ch.  33.  f.  97. 

^^•^  s*  Cccly  ogatnjt  Hopkins  and  his  Wife. 

How  far  word.  A  CTION  FOR  WORDS.  Whereas  the  wife,  dMrnf^fnit, 
i^rr,Sr«:  /P*l^«  ^f  the  plaintiff  thefe  words,"  He  isawitch^and aftitMig 

tionahiehoAwo  *'  wftch,  and  hath  bewitch^  roe  and  my  aunt  J.  S.*'  (the  auntcf 
the  repeal  of     the  faid  wifciVmnni^}  «•  therefore  1  will  not  iparry  him.** 

c.  p.mTkifis  The  defendant  pleaded  "  nat  guilty  i^*  and  it  was  found  agaiuft 
wichoaft  fe.     her,  and  damages  given  to  fqrty  pounds* 

Aftw  -J4.  Germyn,  Serjeant,  moved  in  arreft  of  judgment^  that  Acfc 

*  *  **  words  are  not  aftionable  ;  for  to  call  one  witch  genermlly  is  not 
adionable,  as  it  was  adjudged  in  this  court  in  Gemrgev»Hmrvey{»U 
and  in  another  cafe,  HauJtet  v.  Ante  ih)  \  and  for  the  latter  words, 
it  is  not  faid  that  he  did  them  any  bodily  harm,  and  his  bewitching, 
without  doing  fome  bodily  harm  to  tne  perfon  or  cattle,  is  noc 
puniihable  by  the  i.  'jat,.  i.  c.  12.  (c)  \  fo  when  he  is  not  endan- 

(«)  Ante.  3*4.  f «)  RepesM  bv  9.  G«b  s.  s.  5.    T^ 

{»)  Cre.  Jac,  531.  1.  Hawk,  f.C.  p.V 

gcrcd 
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gcrcd  by  fuch  WQrds,  there  is  no  caufc  of  aftion  at  the  com-      Chit 
monJaw-  •f-V» 

Hvy KIWI  and 
And  ALL  THE  CooKT  held,  that  for  the  fii*ft  words,  *^  Thou  art  bu  Wir  i. 
•*  a  witch,  and  a  ftrong  witch,"  no  aftion  lies,  for  they  arc  too  ge- 
neral :  but  to  fay,  *^  You  have  bewitched  me  and  my  aunt," 
Brampstok,  Jones,  and  Berkley  held,  tliat  the  aAionlies  }  for 
it  ihall  be  intended  he  bewitched  them  in  their  perfons :  and  al- 
though it  be  not  fhewn  that  any  bodily  wrong  or  harm  was  done 
to  them  by  this  witchcraft,  yet  it  is  an  offence  punifhable  by  the 
ftatute,  which  doth  not  mention  bodily  harm  to  the  perfon  of  any ; 
but  generally,  if  he  bewitch  any  perfon,  it  Ihall  be  an  offence  pu^ 
nilhable  by  the  llatute. 

But  /  much  doubted  thereof;  for  words  Iball  be  alwaqrt  taken 
inmitiori  fcnfu^  and  not  in  an  ill  (enfe  if  they  may  have  any  reafon- 
able  intendment :  and  here  it  may  be  tliat  he  bewitched  tnem  with 
&'r  words,  as  the  common  faying  is;  and  the  words  fubfequcut 
Ciaintain  that  intent,  **  therefore  1  will  not  mvry  him.*^ 

But  the  other  Juflices  faid,  that  they  would  not  fointend  it ;  bu( 
he  ought  to  have  pleaded  fpecially  to  have  extenuated  it,  if  he 
would  have  it  to  be  fo  intended.  But  tlicy  would  further  advife  (a).  ]^^^^^^^ 

mcnt  given  for  the  pUUutfi;     poll.  4So. 

Dodfon  Mgainft  Lynn.  CAtB4. 

TrimtyTctm,  1 1.  Car.  I.     Roil ^^6. 

"PJECTMENT  of  a  leafe  of  an  houfe  and  lands  in  MQlefworth  in  alicencttot 
^  for  three  years.     Upon  not  guilty  pleaded,  andfpecial  verdift,  parfon  with  euro 
the  cafe  was,  Edward  Lym^  the  defendant,  being  parfon  of  Mo' ef-  ^^^^  ****her 
worthy  the  land  in  the  declaration  being  found  to  be  parcel  of  the  b2eficc*"*L^ 
glebe  of  the  re£tory,  and  that  the  faid  redory  is  a  benefice  with  ^fthfra"*  ran 
cure  over  the  value  of  eight  pounds  a-year  ;   it  was  found,  that  he  mitecof  thefor. 
was  chaplain  to  the  Earl  ofSaliJbury^  and  obtained  licence  from  If*V!^!^^*y**i 
Xht  Archhi/hop  of  Canterbury  to  accept  of  another  benefice  modojit  ^J^X^ot  be  * 
infra  ten  miles  of  the  former,  which  was  confirmed  under  the  great  i^i^en  as  4  ^ «■. 
feal.     Lynn  accepts  another  benefice  with  cure,  which  was  found  iUim  fo  at  t« 
to  be  diftant  feventeen  miles  from  the  firft,  and  was  inftituted  and  m>*fc»he  ^^^ 
indufted  thereto,  both  being  witliin  thediocefc  of  Lincoln  j  and  that  J^^^^^Jj^'^t^ 
the  archbiihop  made  his  vifitation  within  the  diocefe  of  Uncoln^  fecond!  ' 
and  inhibited  the  Bi/bob  of  Lincoln  to  execute  any  jurifdidiion  du-     ^ 
ling  his  vifitation;  and  that  the  patron  omitted  to  prefent  to  the  ^,\j^t^j^^^^, 
firft  benefice  within  the  .fix  months ;  and  that  the  Bjjfhap  of  Lincoln  Ovmi,  f  52. 
within  the  fecond  fix  months  collated  the  Icfibr  of  the  plaintiff  to  Co*  LU>  loj. 
the  firft  benefice,  who  was  admitted,  inftituted,  and  inducted 
thereto,  and  made  the  leafe. 

Thcqueftion  was,  Whether  the  plaintiff  hath  good  title  againft 
the  defendant  ?    I'he  principal  doubts  herein  were. 

First,  Whether  ^^^modojit**  was  a  condition  in  this  licence, 
and  made  the  firft  benefice  void  when  he  took  the  fecond  ? 

Secondly,  Whether  the  bifhop  collating  during  the  time  of  the  |^  Ifaeoilau 
archbilhop's  vifitation,  and  after  his  inhibition,  were  good  ? — And  wf^^y  »WAup 
b(?caTj(c  thcfe  queftions  concerned  ecclefiaftical  jurifdiaion,  the  tuh2'»*tifiu*!' 
Court  required  to  hear  civilians  in  tliefe  points.  ji^^  ^^  ,f,c^ 

bis  iohibitaoo,  befood.  a.  Bl.  Bep.  969. 

H  h  4  Doctor 


476  Trinity  Term,  13. Car.  i.    In  KK. 

DoDidw  Doctor  Duck  and  Dr.  Eden  argued  on  the  part  0/  the  Jefcn^ 

2^*"«^       Jant,  and  Dr.  William  Lewen  for  the  plaintiff.      And  it  was 

^^^*       moved  on  the  defendant's  part,  and  there  were  (hewn  divers  texts 

^.4*1  696*     in  the  civil  law,  that  '^/w^^i"  and  ^"^  dummodo"  arc  exprefs  pro- 

vifos  in  fuch  licences,  smd  do  not  make  a  condition,  unlefs  there  be 

added    other  words,  ^^  that  if  he  do  otherivife^   that  then  itjhallbe 

^^  void'^^  but  is  only  as  an  admonition  or  caution,  that  he  (hall  be 

punifhable  by  eccleiiaftical  cenfures,  if  he  doth  othcrwile :  and  that 

tliis  hath  been  always  the  expofition  upon  granting  fuch  licences. 

And,  after  argument  at  the  bar,  all  the  Cowrt  rcfolvcd,  that 
this  being  there  die  expofition  alwavs  after  the  ftatute,  although  it 
be  generally  a  condition  in  the  expoution  of  tlic  law,  as  ^^dummodoy^ 
Co.  Lit.  103.  b.  ^'  ita  quod^''  and  the  like,  yet  it  is  now  to  he  expounded  as  it  bath 
»«4-  been  ufually ;  otherwife  great  inconveniences  would  enfue,  the 

multitude  of  beuejices  would  be  vpid,  and  in  lapfe  to  the  king, 
where  they  have  been  quietly  enjoyed  by  the  other  conftru£lion, 
after  fuch  avoidances  pleadca.  And  therefore  they  all  agreed,  that 
it  fhould  not  be  here  taken  as  a  condition  to  make  the  firft  benefice 
void  by  the  21.  Hen,  8.  c.  .  but  fhould  be  left  as  it  was  at  the 
common  law  before  the  ilatute ;  and  that  the  taking  of  a  fecond 
benefice  makes  not  theiirftyoid  quoad  the  patron  until  deprivation, 
as  it  is  in  4.  Co.  75.  b,  m  Holland's  Cafe :  and  then  the  second 
quESTiON,  Whether  the  collation  by  the  bifhop,  in  the  time  of 
thearchbiihop's  vifitationand  after  inhibition,  will  not  be  ^latci 
rial.     Wherefore  it  was  adjudged  for  the  defendant. 


Casb  5« 


The  kinR  it 
bound  by  the 
ftaiuic  32.i/>«. 
S.  c.  2».  f.  6. 
althouj;h  he  is 
not  named  in  it ; 
and  »h?refoie  if 
a  hufband  levy 
a  hne  of  the 
wife's  land  to 
the  king,  yet  The 
wife  may  enter 
a^ter  the  death 
of  her  huiband. 

S.C.  Joncs,393. 
S.C.  t.KolL 
Ab.  357. 
9.  Co.  I  )8.  b. 
a.  RoU.  Rep. 
450. 

Hutton,  '^^ 
Co.  Lit.  2S.  h. 
Hargravt'acdit* 
role  (i). 
Cowp.  %ou 


Baker  againfi  Willis  and  Others. 

£afier  Term,  II.  Car.  i.  Rail ^6. 

P^  JECTMENT  upon  a  leafc  for  fevcn  years  of  a  mefToage  and 
-*-'  lands  in  Murial  Grange^  \\\  the  jparifh  of  Belton.  Upon  not 
guilty  pleaded,  and  a  fpecial  vcrdidl  found,  the  cafe  was,  JohnBea- 
mond  and  Elizabeth  his  wife,  tenants  in  tail  to  them  and  the  heirs 
of  their  bodies,  of  the  g\h  of  Sir  Humph-y  Fojler^  remainder  to  the 
right  heirs  of  the  faid  hufband,  the  faid  John  Beamond  having  iffuc 
betwixt  them  Francis  Beamond,  in  6  £dtv>  6.  levies  a  fineyi/r  fo^nu- 
fartce  de  d)  oil  come  ceo  to  king  Edzv,  6,  with  proclamations.  The 
king,  in  the  fcventh  year  of  his  reign,  grants  thofe  lands  to  Francis 
Earl  of  Huntingdon  and  his  heirs  :  afterwards,  in  2.  September^  ant!9 
5.  iff  6.  Fhil.  bf  Mary,  the  faid  Jobn  Beamond  died.  Upon  the  tenth 
of  September  the  fame  year  Elizabeth  enters,  and  Francis  Earl  ff 
Huntingdon  died  feifed  of  the  reverfion,  which  defccnded  to  Henrf 
Earl  0/ Hur.tingdcn,  who  by  indenture  Vctwixt  him  and  the  faid 
Elizabeth  (in  16.  A^.  £//%.),  reciting  that  the  faid  E/ixaieth  held 
the  tenements  in  ?ail  of  the  gift  of  Sir  Humphry  Fofitr,  remainder 
expcftant  to  the  right  heirs  of  the  Earl  of  Htmtlngdofty  ratifies,  al- 
lov.s,  and  confirms  to  the  faid  Elizabeth  all  her  eftatc,  title,  and 
intereft  in  the  faid  tenements,  habendum  et  tenendum  the  faid  tene- 
ments to  the  faid  Elizabeth  and  the  heirs  of  the  body  of  her  ;  and 
tlie  faid  John  Beamond  engendered  with  warranty  of  the  faid  tene- 
ments 
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nicnts  to  the  faid  Elizabeth  and  the  heirs  of  the  body  of  her;  and       DArm 
the   laid  John   Bcamond  engendered  agaiiift    him    and  his  heirs.        ^f*'*/' 
£H%ahithi\^%  29,  Eiiz.     Fvamis  BcamoKd  tnXcvs^  and  hath  ifluc  Sir  ^l^^^ 
Henry  Beamandy   Sir  John  Bfamond  and  Francis  Bcamond^  and  dies 
41.  Eh.     Sir  Hemy   Bcamond  by   indenture  covenants  to  ftand 
ieifed  to  the  ufe  of  himfclf  ?ind  the  heirs  males  of  his  body,  re- 
niainder  to  Sir  John  Bcamnnd  his  brother  and  tke  heirs  males  of  his 
body,  and  afterward  dies  without  iffue  male^  his  wife  enfeint  with  a 
daughter  (afterward  called  Barbara),  the  wife  oi IVooljian  Dixy  the 
Jeffor:  afterward  Sir  John  Bf^c^^iond  died,  and  had  ilFue  Sir  John 
,  who  entered  and  let  to  the  defendant ;  and  IVoolJlan  Dixy 
entered  in  right  of  his  wile,  and  l^t  to  the  plnintifF,  prout  \i\  th?  dc» 
plaration,  who  entered,  ^nd  the  defendant  oufted  him,  , 

The  queftion  was,   Whether  the  plaintifF  hath  any  title  ? 

It  was  divers  times  argued  ^t  the  bar,  and  now  at  the  bench  by 
Berkley,  that  judgment  ought  to  be  given  for  the  defendant. 

First,  Bccaufe  the  fine  with  proclamations  did  bar  the  cftatci 
tail,  which  John  Beamond^nd  the  heirs  of  the  bodjr  of  John  Beamond 
znd  Elizalfcth  claimed  ;  fpr  he  being  barred  as  heir  of  the  body  of 
his  father,  can  never  claim  that  eftate ;  for  he  is  barred  by  the  afts 
of  parhameat  4.  Hen.  7.  c.  24.  and  32.  Hen.  8.  c.  28. :  and  he  much 
infilled  upon  the  validity  of  fines,  that  they  be  perpetual  b<(rs  agahill 
tlie  heir  in  tail  of  him  who  levies  the  fine. 

Secondly,  He  argued  that  Elizabeth^  by  her  entry  immediately  Landi  given 
after  the  death  of  her  hufband,  reduced  the  eftate  tail  back  to  her,  d"«'5nKcovcrtur« 
and  it  was  lawful  and  faved  to  her  by  the  ftatutc  of  4.  Hen.  7.0.     .  J^/fc  i^  un  f"^- 
ofFines,and  by  the  ftatute  of  ^2.  Hen.S-  c.  28.  of  Difconti nuance :  din "aninilT-' 
gnd  that  (he  was  tenant  in  tail,  and  not  tenant  in  tail  after  pofli-  riunceto  the 
bility,  as  it  hath  been  argued  at  the  bar,  nor  in  nature  of  fuch  a  wiie  within  31. 

tenancy  in  tail,  but  an  ablolute  tenant  in  tail  to  all  purpofes.  '^'"*  ^*  ^'  *^- 

^  ^    ^  '9.C0. 13S.  . 

2.  fnfl.  68 z.    Co.  Lit.  326.     8.  Co.  72^    Brownl.  131. 

Thirdly,  That  the  tail  is  fo barred  by  the  fine,  and  the  afts  of  if  hufband  am( 
4.  Hen.  7.  c.  24.  and  3a.  Hen*  8.  c.  28.   that  he  cannot  claim,  for  >^»fc be  tenants 
he  is  a  pcrfon  difabled  to  claim  ;  as  a  pcrfon  attainted,  although  !"!J'''j"f  '^' 
lie  hath  a  pardon,  cannot  claim  by  defcent:  and  as  oneprefcnted  i<!t,c^a  fineTt 
byfiraony  to  a  benefice,  being  void,  cannot  be  prefented  to  it  again,  is  a  gcx>d  bar  10 
for  h€  is  a  perfon  difabled  by  the  aft  of  parliament ;  and  by  the  con-  >)»  dwir  iflue. 
firmation  to  Elizabeth^  nihil  opcratur  to  her,  nor  to  the  heirs  of  the  co.  Lit.  S, 
body  of  her  and  John  Beamond,  hecaufc  he  in  reverfion  had  but  a  no.  a. 
poflibility  to  have  it  after  tlie.  death  of  John  Beamond  without  iflue,  7-  Co.  3^. 
and  dunng  the  time  he  had  ifluc  he  might   not  claim :  and  a  9*  ^^-  '^'• 
poffibility  cannot  be   transferred  to  anotlier :  Rnd  John  SeamonJ  \l\  cq[  ^^^ 
who  entered  Ihall  have  it  as  an  occupajit ;  for  the  heir  general  is  Cro.  jac.  jS  5. 
barred  by  the  fine,  and  he  in  reverfion  cannot  have  it,  as  long  as  »«*>.  75. 165. 
there  is  any  heir  of  the  body  of  John  Beamond  zwd  Elizabeth  ineffe^  i.Roll.Ab.370, 
and  any  who  enters  fhall  have  itas  an  occupant,  as  in  the  cafe  2^.Jffife, 
"Wherefore  he  concluded,  that  judgment  (hould  be  given  for  the 
defendant ;  fpr  he  liad  the  priority  of  poflleffion. 

Bpt 
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If  hufliand  and.  But  / argued  to  the  contrary,  that  judgment  ought  to  he  given 
wife  be  tenants  foy  ^^g  plaintiff.  FiRsf,  /  agreed,  that  tlic  fine  with  proclamation 
h!ita^d!Jl!!r  ^**  *^^  abfolute  bar  and  difchargc  of  tlie  eftate  tail  againft  Jclm 
levy  a  fine,  it  Beamond  and  the  hcirs  of  his  body»  by  the  cxprefs  words  of  the 
bars att the tOiies  ftatute  of  3).  Hen.  8.  c  .  and  it  is  quqfi  extinft  againft  him  by 
bat  the  wife  the  fine,  3*  C^  51.  Sir  Georgi  Brown* s  Qg/c^  and  5.  Hen.  7.  30.— 
may  enterwkb.  Secondly,  /  agreed,  that  when  ElizAbtth  entered  within  the  five 
m  the  ^dttiA  pf  y^*^  *^^^^  *^  Atzth  of  John  Beammdy  who  levied  the  fine,  flic  is 
her  hu(bdnd»  abfolute  tenant  in  tail ;  for  die  fine  tiu9ad  the  faid  EBzakeib  is  ab- 
and  this  entry  folutely  avoided,  and  file  is  in  as  in  her  former  eftate,  which  is  an 
will  rcvite  t|»e  abfolute  eftate  uil,  and  no  tail  after  poflibility  of  iflue  extind ;  and 
i^^foM\oren-  ^^'^  ^  ^®  f"^  ^  ^^  aftion,  Ihe  is  to  name  berfelf  tenant  in 
der'her*capabic'  ^^'  Dyer^  331.  and  351. — THIRDLY,  That  notwrthfianding  the 
t^f  receivinfE  a  eftate  t^l  is  barred  by  the  fine,  yet  this  confirmation,  being  by  in* 
eonftrmationof  denture,  hath  revived  the  eftate  tail ;  for  although  he  in  revcnion, 
^  ^  ***  **"  ^J  reafon  of  the  fine,  may  enter  and  have  the  land,  and  the  iffuc 
^^"^^*  after  the  death  of  the  wife  is  barred  to  claim  it,  yet  by  this  confir- 

mation he  in  reverfion  hath  excluded  himfetf  againft  his  confirroa- 
*'co  ?*'  14.1  ^^^"  ^^  claim  it,  for  he  may  exclude  himfelf  of  his  eftate ;  andu 
JO.  Co!^'.  '  ^^  °**y  avoidf  fo  he  may  confirm,  i.  Co.  Mayo*  sCafe^  11.  Hen.  7. 28. 
cro.  jac.  689.  P*  N.  B.  98.  a.  where  tenant  in  ancient  demefne  levies  a  fine,  &c. : 
C^owp*  101.  .  and  although  at  the  time  of  the  confirmation  be  had  nothing  to 
oonfirm,  and  his  words  of  confirmation  will  not  add  to  the  eftate 
of  the  wife,  who  had  an  eftate  tail,  yet  by  the  words  **  batendwn  the 
*'  tenements**  there  is  a  new  eftate  tail  extrafted  out  of  the  reverfion, 
and  fettled  in  Elizabeth^  fo  as  that  confirmation  is  quafi perficiens  et 
crefcens\  and  as  the  cafe  In  Littleton^  525.  y»fi#  tenant  for  life  takes 
an  holband,  a  confirmation  to  the  huflxmd  and  wifa,  *^  habendum 
^*  the  land  to  them^**  increafeth  the  eftate  to  the  huft>and»  9.  CV.  139.  h. 
And  whereas  it  was  held,  that  ftie  had  as  great  an  eftate  before  as 
fhe  had  by  the  confirmation,  and  therefore  the  confirmation  was 
void,  /held,  that  although  flie  had  an  eftate  tail,  yet  (he  takes  by 
the  confirmation ;  for  a  deed  ftuUI  never  be  void  when  by  any  in- 
tendment it  may  be  allowed  to  be  good,  and  to  have  any  operation : 
and  (he  takes  it  for  the  benefit  of  die  hcirs  of  her  and  her  huftxuid's 
body ;  and  although  the  heir  be  barred  by  the  fine,  yet  he  is  re- 
ftored  to  the  eftate  tail  by  tlie  confirmation ;  for  as  the  fine  was  an 
eftoppel  to  the  heir  to  cla^m  agjainft  the  fine,  fo  the  indenture  of 
confirmation  is  an  eftoppel  to  him  in  reverfion,  to  fay  that  he  (hal) 
not  hold  it  in  tail,  and  there  it  is  an  eftoppel  againft  an  eftoppel, 
which  fets  the  matter  at  large,  as  it  is  Co.  Lit.  352.  b.  12.  Hen.  7.4. 
And  although  it  was  faid  by  my  brother  Berkley,  that  the  Earl 
of  Huntingdon  hath, but  a  poiTibility  to  have  it  after  the  death  of 
Elizabeth^  and  that  he  hath  it  but  as  an  occupant,  to  have  and  enjoy 
it  during  the  time  that  John  Beamond  h^d  iffiit  of  the  faid  Elizabeib^ 
I  utterly  denied  that  he  hath  but  a  poflibility  ^  for  he  hath  it  as  in 
right  of  his  reverfion,  if  his  confirmation  had  not  barred  him;  and 
thatappcars  by  Jufiin's  Cafe  (« ),  and  in  HuJUyi  Cafe  (A),  where  an 
eftate  is  barred,  or  difchar^ed,  or  cxtinA,  as  Sir  George  Browns 
Cafe  {c)  terms  it,  where  he  in  reverfion  ftiall  have  it  as  in  point  of 
reverfion  ;  and  if  he  hath  but  a  poflibility,  yet  that  may  be  well 
transferred  by  confirmation  or  rekafe  to  him  who  hath  the  pof- 

(•)  Ptowd.  (*)  Cro.Eiii.  519.         (f)  2.  €0.50. 

feffio% 
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fcdion  of  the  land,  as  it  is  refolved  FubvooeTs  Cafe  {a)^  and  Z«««       BAxim 
pet's  Cmfi{k).     And  as  it  is  holden  Corbet' s  Cafe  {c)^  that  there  is   «,*^'*-''^  - 
no  condition,  provifo,  or  ai^y  othpr  title  but  may  by  apt  >rords  be     p^^ii*, 
determined  the  one  way  or  the  other,  fo  here  every  part  agreeing,  * 

the  eftate  tail  (hall  be  revived,  or  at  leaftwife  newly  created,  and  the 
law  fliall  adjudge  it  according  to  their  intereft  \  and  therefore  / 
was  of  opinion)  diat  judgment  mould  be  giveu  for  the  plaintifF. 

But  JoNBS  and  Brampston,  Chief  Juflice^  deferred  their  argu«^ 
ments  that  day,  hearing  that  the  parties  w^re  about  agipeement:  and 
afterward,  by  our  meams,  they  compounded,  and  Sir  John  B^amond 
agreed  to  pay  5000I.  and  the  others  agreed  to  aflyre  the  eftate  bjr  fine, 
or  otherwife,  &c«  Etfic  materia  pr  if dOf a  fipita  fuit^  and  no  judgment 
given*  But  Jones  told  me,  that  he  was  clear  of  opinion,  that  the 
plaintiff  had  good  title,  and  that  the  confimiation  was  good,  aAdI 
Cfcated  a  good  eftate  in  EUxaietb^  defcendible  to  her  heir^, 

(«)  4»  C<^  ^  W  «o.Co.  4».  (O  I.  Co.  83, 1)1 
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13.  Car.  !•    In  the  King*s  Bench, 

Sir  John  Brampfton,  Knt.  Chief  Juftice. 

Sir  William  Jones,  Knt.  1 

Sir  George  Cfoke,  Knt.  >  ^^^f^^* 

Sir  Robert  Berkley,  Knt.  \ 

Sir  John  Banks,  Knt.  jittorney  General. 

Sir  Edward  Littleton,  Knt.  Solicitor  General. 


Ca»i  I.  Ccely  againft  Hopkins. 

To  acc«fc  ■  f  ■  ^  HIS  Cafe  was  now  moved  again  by  Germyk,  Serjeant^  and 
perfon of  having  I  preffcd  to  have  judgment. — And  all  the  Cour/t  rc- 
bcwitched  ano-  JL  folvcd,  Forafmuch  as  the  words  arc,  **  bewitched  me  and 
ihcr  u  *aion-  4<  ^y  aunt,"  and  fhc  is  found  guilty  of  malicious  fpeaking  of  them, 
>7<fcante,47i^  it  fhall  be  intended  and  conceived  to  be  fpo ken  according  to  die 
'  common  fenfc  of  bewitching  their  perfons,  and  not  of  bewitching 
i!r^ji.  Ab.46,  ^i^^  ^*^^  words.  Whereupon  judgment  was  given  for  tlicphiimiC 

C4SX2.  Sherlock  againft  Chandler. 
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rimin  fmcimi.     TERROR  to  Tcvcrfc  a  judgment  in  replevin.    The  error  afligncd 

Ante,  17.  i6a,  -t-<  bv  Grxmston  was  in  the  mif-trial  of  the  iflue,  Becaufe  the 

s.c.jonci,395.  iflSic  being,  Whether  lands  in  Bromley  were  held  of  the  manor  of 

a.RoU.Ab.6ii.  Webbs  by  fuch  fervices,  the  venire  facias  was  awarded  de  vicineU  de 

Crojac.  8.150.  Bromley,  where  it  ought  to  be  de  vlcimto  of  the  manor,  or  dcvicinef 

3*^-  de  Bromlby  and  of  the  manor  ?— And  all  the  Court,  ahfevie 

o.  It.  is5.a.  gj^^j^psToN^held,  that  the  trial  by  tlie  common  Jaw  ought  to  have 

been  per  vicinetum  of  both  ;  and  that  fuch  a  mif-trial  had  been 

caufe  of  rcverfalj  &c. :  but  it  is  aided  by  21.  Jac.  i.  c.  13.  which 

points,  that  if  a  trial  is  to  be  of  fcveral  places,  it  (hall  be  tried  fee 

vicinetum  of  any  of  the  places ;  and  it  is  well  enough. 

Case  3.  Seaman  againjl  Bigg. 

Trinity  Term tX'^.  Car.  \,  Roll  loo^. 
Tofayofafcr.  A  CTION  FOR  WORDS.  Whereas  the  plaintiff  was  fen-ant 
vantwhoisin  xl  j^  hufbandry  to  J.  S,  and  was  his  bailiff,  and  in  great  truft 
oft^ftinTc^^  ^^^^  ^*"^»  *"^  thereby  got  his  means  and  maintenance  j  that  the 
fidaicc,*hat «« A#  defendant,  to  difgrace  and  difcredit  him  with  his  mafter  and  others, 
••  li  a  fZittUg  fpake  of  him  thefe  words,  *'  Thou  art  a  cozening  knave,  and  haft 
'«  hMVt  atid  a  cozened  thy  mafter,"  innuendo  the  faid  J.  S.  •*  of  a  bulhcl  of 
^^bmtbcbeMud    «  barley."     The  defendant  makes  juftification;  and  it  was  found 

i,  aaionablc.       ^g^^^^  him. 
poA.  563. 

RoW  Ab  Farrer  now  moved  In  arreft  of  judgment,  that  thefe  words  are 

2.  Lev.  114.^^  not  aftionable ;  for  no  aftion  lies  for  calling   one  **  cozening 
1.  Com.  Dig.    "  knave,"  or,  **  cheating  knave.'' 

i,Tcr.  Rep,  nc.  ^^^ 
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But  ALL  THE  Court,  m^/^Bkampstok,  held,  That  true  it  is,     Siamaw 
generally  an  a6iion  will  not  lie  for  calling  one  **  cozening  knave;*'  ^  •?**^ 
yet  where  the  words  are  fooken  of  one  who  is  a  fervant  and  ac-  * 
comptant,  and  whofe  creait  and  maintenance  depends  upon  his 
faithful  dealing,  and  he  by  fuch  difgracefiil  words  is  deprived  of 
his  livelihood  and  means  of  maintenance,  there  is  good  reafon  it 
fhould  bear  an  adtion,  that  he  n^i^t  have  rtcompence  for  lofs  of 
his  credit  and  means.     Wherefore  it  was  adjudged  for  the  plaintifF. 

South  and  Others,  Bail  for  Jcffcrfon,  at  the  Suit  of  Gryffith.     ^^"  4* 

Hilary  Term,  12.  Car»  !•     Roll  ^^g. 

"pRROR  of  a  judgment  in  the  common  pleas,  brouglit  by  the  ^^!!ll^!" 
~  bail.     The  writ  fuppofeth,  that  the  error  was  in  the  principal  J^ofJ^h^j  ^|"l 
judgment ;  and  alfo  in  the  judgment  upon  the  /cire  facias  againft  •  r<t^«i  againfi 
the  bail,  *•  tt  in  redditiow  ixecutionts  fuptrinde.^*    The  error  was  af-  the  principal  i!| 
figncd  in  the  execution  againft  tlie  bail,  that  no  cafiai  was  awarded  rttwroed  »•■  «/# 
againft  the  principal.  %lT'{i.x. 

Jones  faid.  It  was  a  queftion  ftirred  in  the  common  pleas,  Jones,  396. 
Whether  an  execution  might  be  in  the  common  pleas  againft  the  i.RoU.Ab.33j. 
bail,  where  no  capias  iffued  againft  the  principal  ?  749-  779-  8*9* 

HoBART,  Chief  Juflici'i  vfTL^  of  opinion,  that  it  might,  becaufe  i.^Jaund.  299. 
the  recognizance  by  tlic  bail  in  the  common  pleas  differs  from  the  ^^^^^^^^^  j^*^' 
courfe  of  the  bail  in  the  king's  bench  ;  for  there  the  recognizance  guw^ExI^s!* 
is  in  a  funi  certain,  tliat  tlie  principal  ihall  rehder  his  body.  i.  Com.  X>\i. 

But  ALL  THE  OTHER  JUSTICES  there  held,  that  it  is  ail  one  in  td.  Ray. »«. 
the  common  pleas  and  in  the  king's  bench,  that  a  capias  againft  1 .  wiir.  269. 
the  principal  ought  to  be  taken  forth,  and  returned  non  eft  inventus y  '^'M  119,1 30- 
otherwifc  no fcire  facias  ought  to  be  againft  the  bail;  for  if  the 
principal  be  taken  by  the  capias^  or  that  he  render  hirafelf  to  prifou 
upon  tlie  judgment,  then  no  execution  ought  to  be  againft  tlie  bail. 

All  the  Court  here  were  of  the  fame  opinion. 

Then  it  was  moved,  that  this  writ  of  error  was  ill,  becaufe  tl\c  Bail  cumot^iivc 
writ  of  error  is  brought  by  the  bail  for  error  in  the  principal  judg-  «f  ^^  ofJhe/'^'^- 
incntjWhichthebailcannot  have. — ^And  theretoTHE  Court  agreed,  poft/rfiir*' 
that  the  bail  cannot  affign  error  in  the  principal  judgment,  nor 
«n  take  advantage  of  any  error  therein,  ^'^-  i*f  u*^'' 

And  THEY  further  held,  that  if  the  writ  of  error  had  been  »•  Leon.  101, 
brought  for  error  only  in  the  principal  judgment,  it  had  been  ^^sJiic^  «ot. 
dearly  ill.— 'But  becaufe  thewrit  of  error  fuppofeth  error  in  the  prin-  j|  Mod.  397.* 
cipaljudgment,  andalfo  in  the  judgment  upon  theyf/Vtf/<?f/tf  J  againft  6.  Mod.  304. 
the  bail,  as  alfo  in  redditione  executicni^  fuperinde^  Jones  held,  that  Comb.  149. i<f. 
the  writ  of  error  will  lie  for  that  part,  and  Ihall  be  void  for  the  '•^^"™'  ^'^i- 
rcfidue.    But  Berkley  and  Myself,  Brampston  ^f/«^  tf^/Iv/f,  ^^^^^^^  p. 
were  of  opinion,  that  the  writ  was  ill,  and  ihould  abate  in  all,  be-  29,.  ' 

caufe  it  is  grounded  upon  the  iirft  judgment,  and  alfo  upon  the  i.  Term  Rtp: 
judgment  m  ikm  fare  facias  \  and  fo  coupling  them  together,  all  is  ^-4- 
void :  but  if  tlie  bail  in  their  writ  of  error  had  recited  the  firft  judg-  \  ^•^"'  ^®'** 


nitat  '^" 
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SovTR  and     meht  (as  of  neceffity  they  muft  make  men]tion  thcrcoO^  and  the 
Otm tBs»      fccond  jndgmcnt  in  the  fcire  facias^  and  atlcdgcd  error  in  dutt  judg- 
c'lt^iru.    ^^^^  ^^^  i^  ^^  execution  thereof/&c.  it  had  been  well  enough 

Caiis..  Saeheverill  againji  Portei^. 
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Cmmon  ap^  'T^RESPASS  quate  ctitufumfregtt^  tt  cuM  avmis  Jepa/c.  fie.  Upon 
^rtiaanc  it       *    g^  fpccial  verdift  the  cafe  was.  That  one 

^t&agirJiau  FuLK,  of  Peter hr9ttgb^  and  others  were  feifed  in  fte  of  the  plale 
wdi  M  hyfr$-  WHEJlEy  being  a  great  waiie  called  jtHerball-beatb  ;  and  being  fo 
^i-^KMi^tboagh  feifedy  2.  Hen.  4.  granted  b^  deed  indented  to  the  prior  and  convent 
JjJjP'J?*^*^  o(St§iu  (who  were  feifed  m  fee  of  three  meflaages,  one  hundred 
the  pkediogi  to  ^^'^  ^^  \3Lndy  thirty  acres  of  meadow,  and  fifty  acres  of  paftuit,  in 
be  conveyed  by  Stallington)  common  for  him,  **  et  omnihus  tenentibus  fuis  in  Stal- 
/fffiinf,  with-  **  LiNGTON^r^  omnibus  avtrihfuis  eommunicabilibus  emni  tempore  cm 
ovtlk/iDgby  u  ,*^  pradiRft  vafta^  HABEMDUSI  the  (aid  common  of  paftwtto 
^^*  '*  the  faid  prior  and  convent)  et  fitccejfiribus  ei  tenentibus  fms  iMfer- 

S.C.joiict,397.  «  petuum,**  The  priory  being  diflblved,  the  king  grants  the  £ud 
''bT^'^***^***  tenements,  with  all  commons  to  them  appenaining  and  therewith 
of  Ut.^ *»!•!  c*^j<>ycd»  to  Rowland  Hill  and  his  heirs  ;  who  by  feoffment  conveys 
1x6.  h.  '  three-and-thirty  acres,  parcel  of  thofe  tenements, ohh  ^/rr/iifjifi/i,  fo 
t.  Co.  79. ».  the  defendant  ^  who  therefore  juftifies  the  ufing  of  the  faid  common 
1.  Roll.  Rep.     appurtenant. 

».^Qmii.  Dig.  The  question  was,  Whether  common  created  2.  Hen.  4.  and 
4t7.    '      '     fo  within  time  of  memory  granted  to  the  ^rior  and  tenants,  &c 

may  he  faid  common  appurtenant  to  the  faid  tenements  in  Stal- 

Ungton  ? 

Resolved,  That  it  may ;  for  being;  granted  to  him  and  h» 
tenants  of  Stallington^  it  is  common  appurtenant,  and  may  pais  by 
feoffment  as  common  appurtenant,  together  with  the  faid  tenements. 
Secondly,  Although  but  part  of  the  land  is  conveyed,  and  not 
the  entire,  yet  it  is  common  appurtenant,  as  common  for  the  bcafts 
Jevant  et  couchant  upon  the  faid  tenements,  and  well  (hall  pafs  with 
them  by  the  words  cum  fertimntiis  ;  and  although  it  be  common 
created  within  time  of  memorv,  it  is  common  appurtenant,  and 
may  be  well  apportioned.    Viae  8.  Co.  78.  ff'eild's  Cafe. 

TtiiRDLV,  Although  the  pleading  and  verdift  is,  that  feofiiuent 
was  of  part  of  the  faid  lands,  and  doth  not  fay  that  it  was  by  deed* 
Ante,  i6i.iSi.  3^^*^  ^  tP^  enough.    Wherefore  it  was  adjudged  for  thedcfen- 
Ch».  Jac4U,  *  dant.    Vide  36.  4^  3-     IS-  -4!^ '  «• 

Caii  i.  Lady  Fulwood's  Cafe. 

Vide  Poft.  484.  481.  492. 

Couofei  ifligfied  T  ADY  FUL WOOD,  Roger  Fulwood  her  fon,  one  Riebard Bowet, 
eoeAi^idmcnc  J^  ^^^  divers  others,  not  prifoners  but  at  large,  were  indiAed  in 
r»Vfor^orci.  ^^  county  of  Surrey^  That  whereas  Sarah  Coxe  was  a  maid,  who 
bk  marriage,  to  ad?ire  (upon  points  flated)  what  ihouMbr^ leaded  in  matter  of  bw  $  aotf,  opoopnTtr, 
A  copy  of  tbt  ifidi<lin<m  wa»  (ranted. 

bad 
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Wl  i  pibrtioh  t)f  thirteen  hundred  pounds,  the  faid  R^ger  Put^Jo^oJ^  Laot  Fui.. 
by  the  procurement  and  abetting  of  the  faid  Lady  Fulwood^  at  tlic  woo»i  Caib. 
pari£b  of  St.  Savhtir\  violently,  and  with  force)  and  againft  tlie 
will  of  the  faid  Smrahy  took  and  carried  the  faid  Sarah  to  St,  Sa-  %.  Hawk.  P.c 
^/Ws,  and  there  married  her,  by  the  aid  and  procurement  of  the  s'^*  5^5- 
'faid  other  perfons,  againft  the  form  of  the  ftatute  in  that  cafe  pro- 
vided.   Upon  this  indi£tment  they  being  arraigned,  pleaded  '^imt 
**  guilty ^"^  »rt<l  P^t  themfclves  upon  the  country. 

The  faid  R^ger  FulwwJy  Richard  Bnven^  and  one  Jghn  Hoxton^ 
a  coachman,  were  indifted  in  the  county  of  MiddUfix^  For  that 
the  £ud  Sarah  being  a  pcrfon  having  a  portion  of  thirteen  hun- 
drdl  pounds,  for  lucre  of  the  gain  of  the  faid  portion,  thev  took 
her  at  Newirngtw  in  the  county  oi  Afiddlefex^  a^inft  her  will,  and 
famed  her  to  Si,  Savi9ur\  in  the  county  of  Surrey^  and  there  the 
faid  R0ger  Falwf^d^  by  the  aid^  abetment,  and  procurement  of  the 
faid  Bvwen  and  others,  married  the  faid  Sarah  in  the  fMd  parifh  of  &. 
Savi9ur\  in  ^  countv  of  ^irrrrf,  minft  the  form  of  the  ftatute  iti 
that  cafe  provided.  The  faid  defendants  being  arraigned  upon 
this  indiftment,  praved  counfel  to  be  affigned  them,  to  be  advifed 
what  they  ftiould  pfead^for  matter  in  law  j  for  it  was  pretended, 
that  this  taking  in  one  county  and  marrying  in  another  county  was 
not  triable  in  die  county  of  Surrty, 

HoLBOunv  aiul  Heki>bk,  Serjeant^  were  thereupon  afligned  of 
<rounfel  with  them.  And  they  alledged,  that  in  the  cafe  of  one 
Brutm  it  was  refolved,  upon  a  reference  out  of  the  ftar-chamber, 
by  all  the  Juftices,  that  the  taking  away  of  a  woman,  unlefs  fhe  be 
married  or  defiled,  is  not  felony  within  the  ftatute :  and  hereupon 
the  counfel  prayed,  that  they  might  have  acopvofthe  indidments. 
— And  it  was  allowed  by  the  Court,  that  they  mouki  have  m  copy  of 
Cheiadiftiiient  iVkAftddkfex^  but  not  of  the  mdiAment  injiurrty^ 

Sir  John  Fitzhcrbcrt  agaififi  Sir  Edward  Fkzfaerbert  and     cah  7. 

Others. 

lyjECTIONE  FlRM-ffi.    Upon  evidence  to  the  jury,  it  was  T«nmt  for  life 
•*^  refolved  by  all  the  Court,  Whereas  Sir  Thomas  Fitzberiert  and  makn  a  leafc. 
Sir  John  Fitzberbert  his  brother,  being  tenants  for  life,  the  one  in  "^  )«fl«e,a»^ 
xeauinder  after  the  other,  die  remainder  in  tail  to  Thcmas  Fitzber-^  mint^Uo^iM 
tert^  their  nephew,  upon  purpofe  to  bar  this  intail,  the  i  ft  O&obir  iiranger.  Vh« 
15.  Elix.  made  a  leafefor  years,  with  agreement  that  the  lefleefhould  louint  for  iif« 
make  a  feoffment  of  this  land,  who  accordingly  the  12th  Olieber  relcafa  to  the 
made  the  feoffment ;  and  afterward,  on  the  17th  October,  Sir  7ho-  "'*"««'  ^»^ 
mas  FitTsbirbert  relcafcd  to  the  fcoflw  with  warranty,  and  on  the  iirwaaanty 
19th  October  Sir  John  Fitzherbert  releafed  to  the  fcoflce  with  war-  comirencing  in 
ranty,  and  both  thefc  warranties  dcfccndcd  upon  Thomas  Fitzherbert  difleirm,  and 
in  remainder  :  Risolved,  That  thcfe  warranties  were  warranties  Jj*"  «<>*  Wrd 
commencing  by  diflcifin,  although  they  were  created  fcven  days  ^^«^n>*»n- 
after  the  feoffments  for  thefeoffroent  was  made  by  covin  and  with  ^ 
an  intent  and  agreement  precedent,  that  there  fhould  be  fuch  a  J'^l^^'^^*' 
feoffment  and  rcleafes  made  after  ;  and  they  be  all  but  as  one  aft,  ^.c!  ji»n«i  397. 
grounded  upon  this  fraud  and  praftice,  and  Ihall  not  bind  him  in  5.  Co.  79. 
Tcmamder  (i>),  Cj^p.  701. 

(«)  Am«,  3c^ 

Secondly, 
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1  rafter  t*iis  (b- 
cret  dirtcifin  ti.e 
rBm»indt&-man 
had  levied  a  fine 
to  the  firanger, 
it  would   tiave 
•nured  to  the 
CMij/ar. 

Jcnet,  316. 
Co.  Lit.  49. 
not*  (4). 
€ok!fl>.  161. 
s.  Co.  56. 
1.  Lev.  is8. 
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Secondly,  It  was  moved,  if  Thomas  after  this  diflHiia,  hot 
knowing  of  the  diffcifin,  had  levied  a  fine  to  tlw  Granger,  Whether 
thatlhould  have  barred  his  right,  and  enured  to  the  benefit  of  the 
diflcifor,  according  to  2.  Co,  56.  a.  Buckler's  C^,  which,  if  admit- 
ted, would  be  of  a  very  mifchievous  confequence  ^-*--But  hetcin  thl 
Court  delivered  no  opinion.  But  Brampstok  and  MrsEir 
conceived,  that  it  fhould  not  enure  to  the  benefit  of  die  diflcifor, 
but  to  the  ufe  of  the  conufor  himfelf ;  for  otherwife  a  difleifin 
being  fecret  may  be  the  caufe  of  difinherifon  of  any  one  who  in- 
tends to  levy  a  fine  for  bis  own  benefit,  for  aiTurance  oS  his  lands 
upon  his  wife  and  children,  or  otherwife. 
3.  Com.  Dig.  361. 


Casi  S. 

The  exigence  of 
a  cuttoi)  of  B^ 

by  which  itie 
9l6tik  daughter 
fliall  inherit,  is 
a  queftton  of 
faA  for  the 
jury. 

Co.  Lit.  T40.  b. 
I .  Com.  Dig. 
6e8. 


A  jiror  cannot 
be  wlthdrawa 
except  by  con- 
fent.     (a)  Co. 

A  defendant 
cannot  have  a 
new  vial  the 
lame  Term. 
Std  vidt  I  o.  Co. 

Case  9, 


Moulin  againft  Sir  George  Dallifon. 

'T^HE  queftion  was,  Whether  the  manor  ofSberJield  was  by  cuf- 
■■•  toni  dcfcendible  to  the  eldeft  daughter  ?  The  plaintiff,  to  prove 
tliis  cufloui)  (hewed,  that  it  was  parcel  of  the  manor  of  Odihamt 
which  is  ancient  dtniefne^  in  which  manor  the  cuftom  is,  that  laads 
are  defcendible  to  die  cldefl  daughter.       * 

But  on  the  other  part  was  (he,wn,  that  it  cannot  be  parcel  of  the 
manor  of  Qdlbam^  oecaufe  it  appears  by  divers  records  that  this 
manor  of  Sherfield  was  held  of  the  king  by  grand  Jcrjranty  j  and  al- 
though it  was  agreed  on  both  parts  that  there  is  fucii  a  cuftom 
within  the  manor  and  vill  of  Odiham,  yet  foraiinuch  as  die  manor 
ofSberfielJ  holds  by  fuch  iervice,  it  cannot  be  parcel  of  the  manor 
ofOdiham. 

But  to  that  was  anfwered,  That  this  tenure  in  grand  ferjcanty 
was  created  by  king  Edward  the  fecond :  and  if  there  were  fuch  an 
ancient  cuftom,  it  cannot  be  dcftroyed  nor  altered  by  alteration  of 
the  tenure;; — which  was  agreed  by  all  the  Justices.  Where- 
upon, becaufe  divers  precedents  werelhewn  that  lands  of  the  free- 
holders ufed  to  defcend  tlierc  to  the  eldeft  daughter,  and  lands  in 
Sharfield  ufcd  to  be  recovered  by  a  writ  of  right  clofe,  in  the  court 
there,  it  was  left  to  the  jury  to  enquire,  Whether  there  were  any 
fuch  cuftom  ? 

And  becaufe  the  jurors,  lying  all  night,  could  not  agree,  a  jnrcf 
by  confent  was  drawn  {a) . 

Lit  227.     10.  Co.  104.     Carth.  465.    Fofler,  i6.  39.  76.  328. 

Afterwards  the  defendant  prayed  a  new  trial,  and  a  tales  by  pro- 
vifo  : — but  it  was  held  by  all  the  Court,  that  the  defendant 
could  net  pray  a  tales  this  Term^  but  he  might  in  another,  &c. 

104.     2.  Roll.  Abr.  671.     2.  Hawk.  P.O.  575. 


Lady  Fulwood's  Cafe. 

Jnte,  Page  ^$2,    P^.  488.  4f  2. 


An  ind' 
on  3 


ndiament   ^PHE  precedents   of  the  court  were   fearched,   and   one  ale 
.  Hilt,  7.      -■"    was  found  in  Ea/ier  Term^  31.  Hen.  8.    Roll  14.    among  the 
*k**T^^f**^  pleas  of  the  crown,    where  Henry  Sturges  and  Philip  Starges  were 
dam!  t^k  I^d   i^^di^^ed  for  the  taking  of  one  Jgnes  H$b/on  againft  her  will,  who 

cart'icd  away  the  woman  with  intention    to  marry    ar    defile   her,       SU  vid$  poft.— l.  HalC|  h^* 
5.  St.  Tr.468.    Hob.  iSa.    Dalif^  22.     3.  luA,  61.     Sum.  xt8. 

was 
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Wis  the  daughter  and  heir  of  John  Hoh/onj  who  was  feifed  of  lands   Lady  Fui- , 

to  the  value  of  twenty  pounds  a-ycar :  and  they  pleaded  to  the  in-   ^oo»'«  CA»f, 

diftment,  that  they  ought  not  to  anfwer,  becaufe  it  is  not  aUedged 

in  the  faid  indiftmenty  ^^  fui  J  cfptrvnt  ad  intentionem  tnaritandi  fnt^ 

diHam  Agnitsm  vtl  ad  pr^flituendam^  tic. ;"  aiid  they  were  dif- 

charged. 

Another  record  was  (hewn  in  Hilary  Tirm^  3.  li^.  Phil  ti  Mafy^  An  indtamMt 
RM  10.  where  Roger  Thomson  and  Peter  Rewlej  were  indicted.  For  on  3.  H*n.  7. 
that  they  felonioufly  did  xAt  Afargaret  Bumn  and  Margery  Burton,  *•  t.muft  <Ut» 
daughters  and  coheirs  of  one  Roger  Burton  deceafcd^  and  againft  ||I*/J[^'^Jf*"jJ. 
their  wilk,  &c.    And  they  pleaded,  they  ought  not  to  anfwer  to  ing^d  aliedg« 
the  faid  indiftment,  fro  eo  quod  non  apparet  in  quo  loco  nee  quomodo  thjt  the  ^omm 
they  took,  the  faid  daughters ;  and  becaufe  it  was  not  alledged  in  tlie  w'**  marrw  »r 
faid  indiftment  that  the  faid  Roger  or  Peter  married  or  defiled  tli^  *'**'*^' 
faid  Margaret  or  Margery, '^^Ih  alersfans  jour.  Hob.  tS*i 

Note,  That  Lord  Hob  art  fets  down  (tf)»  that  one  Bruton  AiilndiAnMiii; 
exhibited  his  bill  in  the  ftar-chamber  againft  Edmund  Morice  for  «>  S«  ^«'  7- 
ftcaling  away  his  daughter,  he  being  feiled  of  lands  and  having  !^|)""|!td*' 
goods  to  the  value  of  fnre  thoufand  pounds,  and  (he  was  not  his  heir,  [hlTthc  wonwin 
for  he  had  a  fon :  and  fhe  was  enticed  away  by  friendfliip,  and  then  uken  away  had 
by  force  carried  into  Suffolk^  and  there  married;  and,  Whether  l«nd  or  gooda^ 
this  were  within  the  ftatute  of  3,  Hen.  7.  c.  2.  ?  was  referred  to  the  o'*^**  bdr  tp- 
two  Chief  Juftices,  and  to  have  the  opmion  of  the  other  Juftices.  Sia*  SlJ^ 
And  they  all  upon  perufal  of  the  ftatute  and  view  of  precedents  by  oMkinftho 
lefoived,  that  it  was  not  within  the  ftatute;  for  although  they  held,  oifenoitobcM 
that  the  party  being  firft  taken  away  with  her  own  confent,  and  ^'^'V®'**^ 
after  by  fottc  carried  into  SuffM  (from  which  time  the  forcible  ^/|1,*5^[L 
taking  bqgan),  was  forcible  taking  away  within  the  intent  of  this  ^^^  totbJ 
aft*;  and  although  the  words  in  the  purview  feem  to  be  generals  proMibie. 
and  to  extend  to  all  women  unlawfully  taken  againft  their  wills  ;    .  i^^  ^^ 
yet  confidering  that  the  preamble  of  the  ftatute  cannot  be  con*  ,.'  Hiie  660. 
ceived  to  be  idte,  but  muft  be  intended  to  reft  rain  the  purview  to  7.  Modi  j9u 
the  particular  cafes  in  the  preamble  mentioned,  that  is  to  fay,  that  ho^*  'St. 
they  fliall  be  maids,  widows,  or  wives,  having  their  fubftancc  in  l^^'^'  **^' 
lands  or  goods,  or  otherwife  heirs  apparent,  that  the  motive  be  ,*^  co'm, 
lucre,  and  the  end  ta  be  married  orr  defiled  ;  and  the  purview,  that  100.  no. 
what  perfon  or  perfons  fhould  fteal  away  a  woman y^  againft  her  i.Hawiu  IV C« 
will  unlawfully,  Kc.  it  was  conceived,  that  this  word  "^*did  '^*'  w   \- 
imply  and  bind  up  the  preamble  to  the  purview,  otherwife  the  J'gJ^^b^^' 
mora/o  were  idle  and  might  have  been  fpared,  if  it  did  not  declare  • 
tl^e  motives  and  the  ends  of  the  a£iion,  which  in  this  cafe  are  lucre 
and  luxurioufneis.  Prec^ents  were  fiiewn  in  Ea/ier  Termtg. ^^  7* 
an  indiftment  againft  H^lord  znd  others^  and  in  Hilary  Term^.^. 
&  4«  PbiL  U  Mary^  agamft  Polleyy  wherein  no  mention  is  mad^ 
that  they  were  entitled  to  lands  or  ^oods,  or  that  they  were  heirs 
apparent ;  but  there  wtre  feven  or  eight  precedents  (hewn  wherein 
it  was  mentioned. 

X')  Hobart,  iSk  . 
CRO.  «AK.  1  i  .  f^^jjj^ 
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Tdfake«  wo.  .  And  in  LoitD  Anderson's  Reports,  in  Hilary  Term  16.  ££t 
iIJ"v^nleft  ftic  ^^.^'^^  agreed  by  the  Julliccs,  that  if  a  woman  be  uken  againft  her 
htMfuTwaa^  '  ^'^'  ^"^  enforced  to  contract  herfelf  in  niarriaee,  yet  is  not  mar- 
marricd  or  da-  ^i^d,  it  is  no  felon^T ;  but  if  (he  be  married  or  defiled,  it  is  felony: 
aicd,  itnotfe-  and  there  it  was  faid,  that  if  the  taking  of  fuch  a  woman,  and  the 
***^  marrying  or  defiling  be  in  feveral  counties,  it  is  felony  compounded 

Hob.  i«a,  tSj.  of  all  tlie  three  parts  5  as  ilroke  and  death  arc  but  one  murder. 

tju 

Cam  10.  Sydnam  and  Parr's  Cafe- 

Michaelmas  Term 9  12*  Car,  i.  Roll  .-^ Surrey, 
If  a  perfon/>«f.  oYDNAM  and  PARR  were  brought  to  the  bar  by  bateas  frpur, 
w  It  fordhr*  wherein  was  returned,  That  they  were  committed  to  gaol  by  one 
jmd  !l«i«v!  \t*  R^f^dy  juftice  of  peace  of  the  faid  county,  by  force  of  the  fiatute  of 
from  A  peribn  1 5.  Rich.  2.  c.  2.  upon  complaint  of  one  J*  5.  that  he  claimed  com- 
daiming  right  of  mon  in  a  meadow  of  the  faid  SydnatrC^^  called  Monk^s  Meadeiw  \  and 
hLT*^  ^^^  ^^^  ^^^  ^****  5y»fl«  and  Parr  entered  into  the  ftiid  meadow,  and 
bccomixUttS*  '^^P^  ^*"^  ^^^  iroxsi  his  common  with  force  and  arms:  whcrcfbrt 
by  a  jufUcc  on  he  was  prayed  to  view  the  force,  and  that  he  came  thitlier,  and  found 
view,  by  virtue  them  holdmg  the  faid  meadow  witli  force;  whereupon  he  by  virtue 
6f  15.  KUk,  a.  q{  jIjc  faij  ftatutc  committed  tliem  to  gaoL — Upon  the  motion  of 
^€%hUi!t^j!^'  Grimston,  and  reading  the  return,  all  the  Court  (Bramp- 
Ame/aot. '  STON  being  ahfent)  held,  tliis  commitment  was  not  warranted  by 
'  that  fiatute :  for  although  on«  may  be  difleifed  of  a  rent  or  common 

CrooiM  '^IL  b.  ^y  force,  which  is  enquirable  in  aflizes,  and  puni(hable  if  it  be 
Dyer,  141.  found,  yet  one  may  not  be  indicted  or  committed  for  entering  bis 
t.H4wk.  p.c.  own  land  with  force,  or  holding  his  own  land  with  force,  againft 
»75.  »8».  a  commoner  i  for  it  ought  to  be  uU  ingreffus  nan  datur  fit  iegem^ 
I^Com.  Dig.     j^j^j  ^^^  jj^  j^jj  ^^^  jj^j  j^^y  ^j^^gj.  lawfully,  and  may  detain  with 

i.tcri»794.      force  againft  any  who  pretend  to  have  common  there»  he  being 
•  allowed  to  be  owner  of  tlie  foil :  and  this  ftatutc  is  not  to  be  ei- 

tended  a^nft  any  but  him  who  enters  unlawfuliy,  and  oufts  ano- 
ther of  his  lawful  pofleffion :  wherefore  the  cauie  of  committing 
and  detaining  them  in  prifon  was  held  unlawful)  and  the  prifonm 
were  difcharged. 

^^•»  «*•  Bower  and  his  Wife  againft  Cooper. 

ffuei^  yi  CTION  ON  THE  CASE  in  London  for  thefc  words  fpoken 
«rufr^mJtcd  ^*^*®  ^ 'f*^'  **  Thou  art  an  whore,  and  a  twopenny  wbore." 

i  **to'  '*''*'  Upon  an  habeks  corpus  this  caufe  being  removed,  /  figned  a/rt- 
forTaiJlns  V  cedendo^  becaufe  /  was  informed  it  is  good  caufe  of  action  in  Lendin 
woman  «  a  by  the  cuftbm }  for  they  ought  to  punifti  fuch'perfons  there  with 
«« wnot  t.**       carting  and  whipping,  and  that  it  lies  not  in  this  court. 

Ante,  350> 

f. Roll. Ah.  ^j*.  PiiESAKT  ttow  moved  to  have  z  fuperfedeas^  and  the  caufe  re- 
>ll0li.  Ab.'fr^  nfi'oved  ;  for  he  faid,  it  was  againft  law  to  fufFer  fuch  anions  to  be 
profecuted  in  London  upon  pretence  of  a  cuftomi  where  they  are 
not  maintainable  in  the  fuperior  courts ;  and  that  for  calling  one 
*•  whore,"  or  •*  adulterer,'^  and  the  like,  an  aftion  lies  not  at  the 
common  law.  Fide  Regifter^  54.  4*  Co.  Mmford^t  Ctft^  wherefcr 
^thefei^ords  it  was  held  an  a£tion  lies  not. 

Stokk 
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Stone  prayed,  that  no  fuperfedeas  might  be  granted  j  for  he  faid,  Bowi»  and  hU 
kn  aftion  lies  in  L$ndon  for  thcfc  words  by  the  cuftom,  becaufc  an       J^J;^IJ 
whore  there  is  to  ftiiFcr  corporal  piinilhmenti  v/z.  carting  and      c?op^. 
1;rnipping  :  and  it  is  an  offence  preientable.  at  the  wardmote's  in- 
queft,  and  there  punifliable ;  fo,  beina  fubjcft  to  a  corporal  pu-  J*  ^*Vj'tg 
nithmcnt,  it  is  reafon  flic  (faould  have  ncr  aftioti  there:  and  if  the  Lev.  m6.    * 
party  conceives  himfelf  gri^Ved,  hfc  may  have  a  writ  of  error;  and  Cjmh.  73*211. 
if  againftlaw,  may  ^Vetfe  it:  and  he  cited  a  cafe  in  Trinity  Term^  1.  Com. Dig. 
8.  Car*  I.  where  luch  a  caufe  being. removed  by  habeas  corpus^  a  '***• 
prQcedendm  was  awardbd  in  this  court  upon  debate.  of  Suumoo  v. 

And  fo  ALL  The  Court  held  here,  except  Berkley,  who  con-  ^^^^^    |^ 
ccivcd,  xhsitz,  fuperfedeas  ought  to  be  granted.        '  381.* ••rfi?    ' 

Sroiifi  alledg;ed,  that  by  the  flatute  of  2i»  Jac.  i.  c.  23.  after  a  Afuf^trltdmt 
procedendo  is  granted,  no  fupej-fedeas  ought  to  be  awarded. — But  '"•^  *^  "^"^v 
tHE  whoLe  Court  was  againft  him  in  that  point;  for  when  a  J^^j]* 
procedendo  unduly  vel  improvidi  emanavlt^  the  ufe  is  to  grant  a 
fuperfedeas. 

Buthere  it  was  Conceived  by  JbNEs^  Br  ampstok,  and  Myself* 
that  the  frccedemh  was  well  awarded>»  therefore  we  denied  to  grant 
zfupcrfedtask 


Kinnion  againfi  Davies«  Cass  %%. 

Trimiy  Term%  12.  Car.  u  RM  1096. 

t^^^Olt  of  a  judgment  in  the  common  pleas  in  an  aftion  on  the  Anadion  ^^ 
•*-'  tafc,  t*or  that  the  defendant  a  certain  dog  ad  mordendum  ove$  «*^^  ^^  ^^"^^ 
confuetum  at  HiNDOK/r;W^  retinult  et  cufiodivit ;  which  faid  dog  ^^^^^^ 
fuch  a  day  and  place  one  hundred  flieep  of  the  plaintiff 's  then  and  ^p,ft6.^muft 
there  found  tamgraviter  momordh^  that  twenty  of  them  died  of  the  aver  that  tte 
laid  biting,  and  tlie  others  were  much  hurt.  Judgment  being  P^'^y  ^*^  •» 
given  there  by  default,  )?•»  ^^  ^  ^^ 

fatCp* 

Grimston  afligned  for  error,  That  the  declaration  was  not  good ;  Ante,  %^. 
for  he  doth  not  fliew,  according  to  the  ufual  courfe,  "  quidfciens     .  .,   .. 
**  eanem  pradiHum  ad  mordendum  oves  confuetum  fcienter  retinuit  ;*'  Dw^jr.    '  ^ 
for  it  may  be  that  he  knowingly  kept  the  dog,  and  yet  knew  that  4.  ci.  i«.  b. 
he  was  ufed  to^orry  iheep  ;   which  is  the  main  point  of  the  ^o^-  >34« 

aftion.  Cro.Jac.4$. 

t.i^tm.  195. 
All  THE  Court,  abfente  Ba ampstok,  upon  reading  the  dccla-  ^*^*''  *'9' 
ration,  held,  that  it  was  notgood.    Whereupon  rule  was  given,  that  lmJ'*^©  '^' 
the  judgment  fliould  be  reverfed,  unlefs,  &c.  %axL\i%. 

Stranft,  t»€4.    L4«  Haym.  €ol.     i.  Com.  Vif .  lot.    3*  Bl.  Com*  153. 


I  i  ^  The 
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ca«i  ip  The  Cafe  of  Fulwood; 

Jnte,  Pagi  482.  484.   Po/.  49a. 

Onanindift.  "D  OGER  FULWOOD,  Richard  Bowen,  and  Lady  Fut- 
Hieniforforciblf  Iv  ^^ooD  were  indifted  by  a  jury  oi  Surry \  wherein  was  fup* 
To'lS  th!l  P^^^'  **^  ^^«  *'*^^  ^^^^'*  Fulwood,  Richard  Bowen,  Lady  Puhmod, 
the  woman  »t  and  Others,  upon  the  twenty -third  of  Auguft,  in  the  ninth  year  of 
tr({  confcnied,  Charles  the  firft,  at  Southwarkj  in  the  county  of  5«rrjr,  violenUr  etfi* 
i^OieafterwWds  ^„;Vf  aflaulted  onc  Sarah  Coxe,  and  her  there  took  away  by  force 
fo^Ciri^ft '  and  againft  her  will ;  atld  the  faid  Ro^er  Fulwood,  Ac  23d  of  A- 
W  wjuf "°  f^nft  ^^^  f*"™^  y^""  *^  Soutbwark,  married  her  the  faid  Sarah  Coxt^ 
by  the  abetment  and  procurement  of  the  faid  Bowen  and  Ladj 
Fulwood. 

Upon  this  indidment,  being  arraigned,  they  pleaded  not  guilty  \ 
arid  now  by  a  jury  of  the  county  of  Surry  they  were  tried;  and 
upon  evidence  it  appeared,  that  tlie  faid  Sarah  neing  an  orphan, 
and  having  thirteen  nundred  pounds  for  her  portion,  was  by  force, 
with  fwords  drawn,  at  Iftington,  in  the  county  of  Afiddlefex^  taken 
away  againft  her  will  by  the  faid  Roger  Fulwood  and  Richard 
Bowen  at  eight  of  trie  clodc  at  night,  and  put  into  a  coach  with  the 
£ud  Roger  Fulwood  and  brought  to  the  Strand^idge^  and  from 
thence  carried  by  water  to  the  Bi/hop  of  Winchejler%  houfe ;  and  the 
next  day,  being  the  29d  ofAuguJl,  upon  i)retence  of  (hewing  her  the 
houfe,  brought  into  the  chapel,  and,  being  there  much  in  fear  (as 
(he  pretended  and  gave  in  evidence  (a)  ),  was  married  to  the  faid 
Roger  Fulwood^  in  the  prefence  of  tlie  faid  Lady  Fulwood  his  xno« 
ther,and  of  the  faid  Richard  Bowen  and  divers  others. 

The  defendant  Roger  Fulwood  brought  divers  witneflca  to  prow 
ihe  was  willing  to  ma|;ry  him  ;  and  tliat  (he  being  aikcd  the  oucf- 
tion  before  by  him,  Whether  (he  were  willing  to  maurry  him  r  aa- 
fwcred,  That  (he  was  willing,  and  appointed  a  taylor  to  make  her 
a  gown,  and  was  found  in  bed  with  him  ;  but  (he  pretended  it  was 
by  reafon  of  his  threats,  and  when  (he  was  in  fuch  fear  as  Ihe  knew 
.    not  what  (he  did  (^). 

The  dtfendint,  HotBORJf,  who  was  afTigned  of  counfel  for  the  prifonen,  hcrc- 
ona.nin<«aimnt  ^^^^  moved,  that  forafmuch  as  the  force  was  in  Middkfex^  and  no 
i^  Twor^nin  f^^^^c  is  proved  in  Surry,  the  jury  ought  not  to  find  them  guilty  in 
one  county  and  Surry,— l&Mt  ALL  T HZ  Con KT,  abfente  ^ZKlLhZH,  delivemi  their 
marrying  her  in  opinions /tr/tf/ym,  that  if  the  jury  found  that  (he  was  taken  with 
another,  may  be  {q^cq  in  Aliddlefex,  and  carried  in  a  coach  unto  Strand-brieboj  and 
eithff  wmyl"  brought  by  them  into  Surry,  it  is  a  continuing  force,  and  a  forcible 
Hob  iS  caption  in  Surry^^  and  an  offence  within  the  (tatute; 

t.  Ka.vlc«F.  C»  171. 

Marrta^  by  j  HotBos.N,  Covnfcl,  then  alTcdged,  that  it  was  hot  a  marriage; 
dunfi  it  a  mar."  f^j  (he  affirmed  upon  her  oath  in  her  examination,  and  now  fW 

riage  withih  Uie  ^^^^^  ^j^^^  ^^  y^^^^  ^^^^  ^YiZt  (he  did.—But  AtL  THE  CoURT  bcUf 

3.  ffrir.  7.  c.  1.  although  this  mi^fat  avoid  the  marriage,  that  it  is  foch  a  marnfi 
i.Ron".  Ab.340.  ^  ^5  *'^  offence  within  the  ftatute. 
Uyir,  1).     in  marg,    |.  Com.  Dig.  549.    s.  Bac  Ab.  159. 

\d)  I.  Haiti  661.      4*  St.   Tn  45$.     %.'^w,  kh,  ^1,%^%.  «.Hawh.F«C.M. 
4.  BL Com.  109.     s.Keb.  T93.     t.Vent.  {k)  Roll.   Ab.   340*      Co.  lit.  )}. 

§43.    I.  Burr.  4e4,     B  R.  H.  %u  i6S*  '  6.Co.as.    K«lw.  5s.  D|er,t3.  Skl.6$, 

But 
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But  for  Lady  Fuliwrnd^  bccaafc  it  appears  not  (he  lya*  party  to  In  «•  fteaHng  an 
the  forcible  taking,  or  confeuting. thereto,  it  was  not  Jtn  offence  "jJJ^JJ^'JL'J^"* 
in  her  within  the  datute  :  the  jury  therefore  found  R9ger  Fultvood  ^J^J^^  ,|^'^ 
^/id  £0i4/^;f  guilty,  and  Lady  Fulwood  not  guilty.  within  the  ^^ 

vnkft  they  are  alfp  partiei  to  the  toicc. 

HoLBORH,  being  aiBgned  of  counfel  as  aforefaid  for  matters  in  An  indiameni 
law  arifing. upon»  die  evidence,  or  otlicrwifitf,  after  verdid;  moved  ^  5-  ^^  > 
in  arreft  of  judgment,  tliat  the  indiftment  was  not  good ;  First,  ^'tedg^th«"ih» 
Becaufeit  is  noc^xprefled  in  tlie  indiflment  that  the  taking  was  taking  was  with 
ta  intentione^  that  the  faid  Roger  Fulwocd  would  marry  or  defile  the  intencioo  to 
faid  Sarah  ;  which  is  the  exception  in  31.  Hen.  8.  c,      .  for  which  ~*"y  or  «kllte, 
that  indiamcnt  was  difcharged.'  .  ^^'  ♦'^^ 

-1  Hawk  P  C 

Secondly,  That  whereas  divers  were  indiAed,  the  indiftment  jy^^ 
was  c€j>itj  whereas  it  ought  to  have  been  ceperunu 

But  ALL  THE  Court,  abfmte  B&RKLey,  rcfolvcd,  that  this  w^  Faifc  Latin  win 
not  any  caufe  of  exception ;  for  in  regard  it  appears  apparently  by  T^.!!***^*  ***- 
the  indiftment  that  they  took  her*  et  abduxerunt  {a)  for  lucre,  and  *    *  ^*'*** 
the  fame  day  married  her  the  faid  Sarahy  that  Ihews  the  caption  to  . , 

be  with  an  mtent  to  marry  her  5  alfo  there  arc  no  fuch  words  in  the  m*L^^,,'^  j^l 
ftatute  ea  intenticnc^  the  offence  being  by  reafon  of  the  captioii  u  duxeruntr 
againft  her  will.  See  2.  Hawk. 

p.  C.  338,     «,  Ld.  R-y.  1191. 

And  /  delivered  my  opinion  to  be,  that  if  one  takes  fuch  a  ward  ^,  if  an  in. 
forcibly  and  againft  her  will  with  an  intention  to  marry  her,  it  is  <|*^ment  wui 
fclonv,  although  marriage  or  defilirm  doth  not  follow  thereupon,  ^^^^^f^^^^ 
But  Jones  faid,  that  it  hath  been  refolvcd,  and  was  fo  reported  by  ukVnganMref!^ 
Dalyhn  (A),  that  forcible  taking  away  againft  her  will,  if  marriage  unisft  either 
or  defilement  did  not  enfue,  was  nomony.    Br  ampston  doubted  marriaje  or  de- 

thfrcof.  filing  enfoci, 

3.  Inil.  6f.     3.Kfb.X93.      t. Vent.  143*    '.Hawk.  p. c«  179. 

Wilner  againft  Hold.  case  i^ 

A  CTION  FOR  THESE  WORDS :  "  Thou  art  a  rogue  and  Ri^uiUiArajt^ 
•*^  '*  a   rafcal,  and  haft  killed  thy  wife,"  quandam  Elizabeiham  •«  wordi  of 
nuper  uxor  em  It  plaintiff  inHUinda.     After  not  guilty  pleaded,  aad  J^*^^"^  "^  ®^ 
found  for  the  piaintift,  and  damages  twenty  marks, 

Atkims  and  Trevor  moved  in  arreft  of  judgment,  that  no 
dftion  lies  for  thefe  words ;  for  the  words  of  **  rogue"  and  •*  rafcal'* 
are  but  words  of  heat,  for  which  no  aftion  lies  :  and  thereto  the 
whole  Court  agreed. 

Secondly,  It  lies  not  for  the  words,  «'Thou  haft  killed  thy  AnaaionKea 
"  wife,*'  becaufe  it  is  not  Ihewn  that  his  wife  is  dead,  nor  how  (he  J^J^^J^'^^'* 
was  killed,  nor  that  (he  was  violently  killed  or  murdered  :  and  al-  il^gVchTi^'^ 
though  the  declaration  is  nuper  his  wife,  yet  that  doth  notpfove  murd«r$  and  it 
that  bis  wife  waa  dead  ;  for  it  may  be  they  were  divorced.  Ouli  be  intend- 

Sed  nan  allocatur  i  for  when  it  is  faid  nuper  his  wife,  it  (hall  be  in-.  tll^^^^JV^' 
tended  ihe  is  dead,  and  not  have  fuch  foreign  conftruftion  that  (he  party  was  dead^ 
was  divorced.    And  the  Court  further  held,  that  the  words, 
"  Thou  Jiaft  killed  thy  wife,"  (hall  be  intended  according  to  the  YeW.  n. 
ufjial  fpeaking,  that  he  killed  her  voluntarily  i  and  whatfpevcrway  '•  ***'  5> 
he  killed  her,  the  words  arc  very  fcandalous.    Wherefore  it  was  cro.  EUi.  y^7, 
fudged,  t|iRt  the  iiAion  lies.  569.  813. 

!•  IR0U.  Abt'  77*  I.  Vent,  JJJ»  I49.s>  BLRep.  96o,and  Tee  the  cafe  of  Peake  «.  Oldham,  Cowp..  17^ 

I  i  3  Knivcton 
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Caij  15.  Knivcton  agalnft  Latham. 

?aynr»«nt,  #/W  p\EBT  by  Ddniel  Kniveton^  Framis  Kniveton,  and  ff^Biam  Knhehn^ 
f7ffitturt,Qt  the  XJ  executors  of  John  Kntveton^  upon  an  obligation  made  to  their 
left  *indco/u'  ^^^^^or  of  onc  hundred  pounds  the  9.  Car.  i.  upon  condition  to  pay 

due  upon  a    *    fifty-tWO  pounds. 

bond  to  an  in-  The  defendant  demands  yer  of  the  condition ;  which  beii^  en* 
f«m^cightcMi  xi^j^^^  jjc  pleads,  That  he  paid  the  fifty-two  pounds  to  Franai 
Jwr^wStbree  Kniveton^  one  of  the  execi;tors,  in  fatisfa^ion  or  the  faid  debt^and 
cxecocort  of  the  all  iotercfls  and  damages  for  it ;  and  thereupon  the  faid  Francis  re- 
obiiscTy  cannot  leafed  to  him  the  faid  obligation. 

tw^i^to^an'      The  plaintiff  replies,  That  the  faid  Francis  Kniveton  was  within 
aAion  of  debt,   age  at  the  time  of  the  releafe,  t^/s.  of  tlic  age  of  eighteen  years. 
by  all  rhe  exe-       Th^  defendant  upon  this  demurred. 

penalty.  Alestre,  for  the  defendant^  now  Ihewed  the  caufe  of  demurrer  to 

Sid  Mr*,  nd$  be>  Becaufe  he  doth  not  deny  the  payment  of  the  principal,  intereil, 
4.  6  5.  AfM.  and  damage^  :  and  although  the  bond  was  forfeited  rigore  jteris^  y^t 
c.  j6.  acceptance  is  good  caufe  of  his  making  the  releafe,  and  he  is  not  to 

jQnes,  4po.  take  advantage  of  tlie  forfeiture  of  the  bond ;  and  although  he  be 
i,RuU.Ah.73o.  ^  infant,  yet  being  above  thn  age  of  feventeen  years,  who  may 
Co^^Lit  172.  a. ^^'^^  vipon  nim  to  Ix  executor,  his  releafe  as  executor  is  good,  and 
Cro.Eii2. 719.    Ihall  bind  him  and  his  co-executors. 

^*L^^^1'«  RoLLE,^r  the  plaintiffs  argued,  that  this  releafe,  being  by  an  in- 

i.  Sira'.  *ioi8.  ^^^^»  IS  void  J  for  the  Dond  being  forfeited,  the  entire  hundred 
ft!  Bar,  fl^.  b!  pounds  is  due,  and  acccf^tance  pf  part  of  a  fum,  vix.  fifty-two 
1S3.  pounds,  cannot  be  taken  as  fatisfa£tion  i  and  this  releafe  flull  not 

I.  Cm,  Di^.  prejudice  him,  being  an  infant,  for  he  hath  lofs  thereby,  and  is  in 
Jj?;..  Ab.37».  <l»^g^^^^»  devajlavit. 

m.T^fliRop.  Jones  and  Berkleys  Juftices^  were  of  opinion^  that  a  relea(e 
9^.^:  by  ^  infant,  aitl^ough  he  be  executor,  without  receipt  of  the  en- 

tire debt,  is  not  good,  nor  (hall  bind  him ;  for  although  it  is  againft 
(confcience  that  he  fhould  take  the  forfeiture  of  tlie  bond,  yet  be 
may  if  he  will. 

BiRKLEY,  Jnfticf^  held,  that  this  giving  a  difcharge  of  the 
lentire  bqnd  (hall  b(  a  devaftavit^  by  which  the  infant  heiqg  tq  re. 
ceive  prejudice,  that  deed  fliall  not  bind  him. 

But  /held,  that  forafmuch  as  he  did  it  onlv  a$  executor,  and 
according  to  good  confcience,  and  non^  denies  oqt  that  there  was 
payment  iifade  of  the  principal  debt,  there  is  good  caufe  this  releafe 
Ihould  bind  himi  and  that  it  ihould  not  be  a  devaftavit^  becaufe 
he  did  that  which  he  was  compellable  to  do  in  a  court  of  confcience. 
|.  Ci.  27.  **.  RujfcVsCaJc.     16.  Hen.  6.  •«  ReUdfi;'  45.     21.  Edw,^ 

And  aftenyards,  this  Tcnn,  being  again  moved  by  RoLLE^yir  the 
^Asriifj^,  Brampston,  Jv/ticcy  agreed  with  Jokes  and  Berki^ev, 
thattliis  releafe  by  an  infant  fhall  not  bar,  becaufe  the  infant  being 
(executor,  by  courfe  of  law  is  to  have  the  benefit  of  the  forfeiture 
pf  the  bond,  and  ^he  entire  fum  in  the  bond  is  a  debt  due  to 
|he  executor;  and  when  the  infant,  beine  but  one  of  the  exe- 
cutors, takes  part  of  the  money  only  (although  it  be  all  which 
was  duc^  in  confcience),  yet  this  rejeafe  Ihafl  not  bar  bim; 
■    •  "  •  .    '.-  "but 
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but  if  he  will  take  all  the  money,  and  make  a  rcleafc,  then  it  w     Kwivetok 
good ;  and  if  the  defendant  would  have  remedy^  he  it  to  have'  it  in       '•^»««/> . 
a  court  of  equity  (a)^  and  cannot  plead  this  releafe  in  bar  at  the       '^  **''**' 
common  law.     Whereupon  rule  was  given,  that  judgment  (hould  (•)  Show.  Car. 
be  entered  for  the  plaintiff,  unlefs  other  caufc  were  Ihewa  upon  ^^^J^^l  .. 
the  Tiiir/a^^  following.  J?.' all.         * 

This  cafe  was  afterwards  moved  at  the  table  in  Serjeant's  Inn^  Wk.  154, 
mtit'ftrett.  i.Vcrn.34»» 

Dkmvokt^  Chief  Baron  J  and  Denham,  Baron^  agreed^  that  a.  Vcrn.  509, 
this  releafe,  without  payment  of  the  entire  fum  contained  in  the  »99* 
bond,  it  being  forfeited,  was  not  any  bar  to  the  in&nt. 

But  Brampston,  Chief  Jujiice^  and  Damport,  Chief  Barm^ 
agreed,  that  fuoh  releafe  by  an  executor  of  full  age,  ^on  receipt 
of  the  principal  money  ana  the  intcrcft,  (hall  be  only  ajfets  for  the 
intereft  and  money  received,  and  fhall  not  be  \dtvajiavit  for  the  (>)oir.Ex.st|. 
reiidue,  becaufe  he  did  that  which  in  good  confciencc  jie  ought  to  f .  saond.  307! 

do(^)«  .    a.  Lev.  1S9. 

3.  Peere  Wmi.  3S1.    i.  Cmii,  Pig*  »J5« 

(a)  But  now,  by  4.  tiwi  5.  Ann.  c.  i6*    he  pletded  in  bar;  or  after  adkinn  brought  ^ 

payment  of  principal,  intercA,  and  cD(b,     (and  bail  put  in,  6.  Mod.  ir.)  they  may 
at  any  time  b«lbre  the  »6Uon  brought,  may    be  paid  into  court  ap^  f  ro^i^inp  iU^id. 


The  King  agalnft  Rooks,  Cam  li, 

CCIRE  FACIAS  being  fucd  in  chancery  againft  Thomas  Rooks^  Kftinfrntimt 
^  to  fhew  caufc  wherefore  his  pate.ut  pf  the  office  of  Searcher  of  » repeal  the 
the  port  of  SoMdz^ich^  cum  membris^  |;ranted  to  him  for  life,  (hould  V'^^l^^ 
not  DC  (eiled  as  forfeited,  becaufe  by  mouifition  upon  a  commiffion  ^i^  ng„t 
iifued  ont  of  the  chancery  it  was  found,  that  divers  mifdemeanors  attendance, 
were  committed  by  him,  to  the  great  prejudice  of  the  king,  and  ^^^  ^^^        . 
forfeiture  of  his  office ;   upon  tins  the  defendant  appeared  there,       * ''  ' 

and  traverfed  the  points  found  in  the  inquiiition  ;  ;^nd  thereupon 
twenty  •fix  iflues  were  joined  upon  fo  many  feveral  points  found 
in  the  office,  fome  of  them  being  triable  in  Kent^  others  by  a  jury 
of  Middlefeie.  Upon  this,  the  record  being  delivered  by  tne  lord- 
keeper  with  his  own  hands,  evidence  was  given  at  the  bar  to  a 
Ktnitjh  jury  upon  feventren  of  thefe  iffiies. 

One  of  them  was  merely  for  his  abfence  from  executing  his  The  voi«ntary  • 
office  from  the  tenth  ofjune^  10.  Car.  i.  to  the  twelfth  ofJugu/l  •*><«"€«  ^  • 
following.     To  this  the  defendant  pleaded,  that  he  was  fick  all  {?^^  ^u  duT 
the  faid  time ;  and  iffue  being  joined  thereupon,  he  failed  in  proof  u^^fo/feiture 
thereof.     The  proof  on  the  part  of  the  plaintiff  was,  that  he  was  of  office, 
well  in  health  at  London  at  that  time :  this  ifTue  was  found  for  the  ^^.mm.s.jih, 
plaintiff.  %,  Buiii.  58.  ' 

Palmer,  S^,    Dyur,  938.    3«Mod«j(4f. 

And  to  three  other  feveral  tjmes  of  his  abfence  foun^  in  the  in-r  ^^  j^  ,|^  ^^^ 
ouifition,  he  pleaded  thn  he  was  in  prifon,  and  in  execution  at  ^ceofaking*i 
the  king's  fuit,  bv  command  o^t  of  the  exchequer :  and  upon  officer,  occa. 
thcle  three  iffues,  oecaufe  fome  doubt  was  conceived,  forafmuch  **^  ^y  *"»- 
as  the  imprifonment  was  at  the  king's  fuit,  whether  that  ihould  Sle^J^^*^^ 

kiog  for  %  nirdetneanor  in  hia  offices,  it  a  caufe  of  forleitqre  ?— Co,  (it*  1)3.    s.  RolL  Ab.  i^a. 
}.  Mod.^^3.    |.  Hawk.  P.  G,  311. 

.  U  4  not 
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T«t  Kixa    not  excale  him  for  his  abfence  in  regard  of  the  neceflity,  he  bdag 

2*'*-'^*       comtoitted  for  debt  to  the  king  and  mifcieineanor  in  his  office; 

^^       to  avo^d  therefore  the  qucftion  (there  being  many  other  caufes  of 

forfeiture  of  his  ofEce)9  it  was  conceived  the  king  (hould  not  give 

evidence  for  them. 

If  a^frf/fofrW  Two  Other  fevcral  iffucs  were,  Whether  he  volnntarily  foffered 
b«  abreiit,j;Ad,  a  (hip  laden  with  feveral  commodities  (naming  them)  to  beez- 
^notippoint.  ported,  and  other  (hips  to  be  imported  and  unladen,  without  being 
oiodf  «od  mcr-  f^^^rched  ?  And  upon  the  evidence  it  anpeared^  that  fuch  a  fliip 
chandic^  are  was  imported  and  unladen,  and  others  alio  were  exported  beyond 
^Kportrd  wkh-  feas,  not  being  fearcbed ;  but  thefe  were  fo  importea  and  exported 
one  being  whcn  neither  himfelf  or  any  of  his  deputies  were  there ;  fo  it  ap- 
u'cMMend^  pears  not  whether  it  was  by  negligence  or  volunuriJy,  for  be  did 
^untvy,  «nd  ^ot  know  of  them,  and  fo  not  within  that  iflae.«<-Bat  ALh  the 
a  forfakure  of  CouRT  helJ,  that  this  Voluntary  abfence  and  negle£b,  fo  as  neither 
bis  office.  himfelf  nor  fervants  were  there  to  fearch,  is  not  only  craffa  megE^ 
9.  Co.  50.  gentiat  but  a  voluntary  pcnni(&on  ;  as  if  a  eaoler  fhoald  leave  his 
ft.  Lev.  71.  prifon  doors  unlocked,  and  the  prifoners  eteape,  it  is  not  only  a 
f .  Lev.  »8S.  negligent,  but  a  voluntary  efcape :  fo  here,  &&— -Whereupon  the 
J^Hu\(l\1^  *  j^^y  foynd  this  iflue  ^ainft  th6,  defendant.. 

5^  Mod.  I4Q* 

U  an  oaietr  of  Another  caufe  of  forfeiture  of  the  faid  office  was  in  iflue,  viz. 
the  coflomt  that  he  feized  divers  goods  forfeited  for  not  being  cuftomed,  and 
^mld""<»dlil  accounted  not  for  them  to  the  king,  but  converted  them  to  his 
mnd,  in^id  of  proper  ufe.  To  this  he  pleaded,  that  he  feized  them«  and  was 
taking  them  to  ready  to  account,...^d  traverfeth  the  converlion  ;,  and  upon  the 
thc;ki0g*»war&-  evidence  it  appeared^^that  he  feized  them  as  forfeited,  and  never 
^h^^  ^^^^  tendered  to  account,  nor  brought  them  into  the  exchequer,  nor 
tt^*UU a^^  fignified  in  the  exchequer  what  they  were  (as  he  ought  to  have 
faiurt  of  done),  but  he  himfelf  fold  them  at  London,  which  was  a  clear  con- 
offica.  verfion.-^vWhereupon  this  iffuc  ^^as  alfo  found  againfk  him. 

5.Bac,Abf  74s. 

Caie  17.  Herbert  agalnft  Laughhiyn. 

Eafter  Term,  iz.  Car.  I.  R^U  i%Z. 

An  ejedment  T^  RRQR  of  a  judgment  in  the  king's  bench  in  Ireland  (« ),  ih  an 
will  not  lie  d*  ♦-•  cjeftment.  The  princical  error  iniifled  upbn  was,  That  this 
Ji^  nor"*  ^Jc^'W^n^  is  brought  de  fijcaria  in  fuch  a  river.-^And  becauftit 
commor  ^  ^^  ^^^  Uniafiqua  ^operta^  noj  of  any  land,  but  only  of  a  profit 
apfriUr$^v  eppnndre^  AXfL  THE  Cou&T,  >2iV^^  Ba.AMPS10N^  Cbiff  Juftice^ 
raoc  or  ochar  held»  that  an  ejodment  lies  not  uiereof,  no  more  than  of  comman 
in^rporcai  ha.  apprendre  or  rent ;  wherefore  for  this  error  the  ju^ment  was  re* 
Ant^^jS^  verfed.  But  Jones  faid,  that  per^dventutean  affifc  would  lie  of 
fuch  a  pifcary,  becaufe  it  is  projicuum  in  ctrtq  loc9  ea^£nd^  \  but  be 
Co"  u^  ^  **    cannot  maintain  an  cjeftment. 

Cit^Utt  i4<.  %  Mod.  a77«  Yely.  143.  t.  Browol.  141.  119.  s.tfir.  114.  Std«  s6if  Scra.  54. 
|«Bl.tom.^.    Dougi.^66.    i.  Term  Rep^  11. 

(a)  Bui  this  cUpaadenc|  »  rcpealMl  bj  ^a.  Cf^,  3.  ^  53, 


JillwM 
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*    Fulwood  and  Bowcn's  Cafe.  Ca8«  »j. 

Fidi  Atau   P'  4^2*  484.  488. 

ROGER  FULWOOD  and  RICHARD  BO  WEN,   having  Tke  3.11^.7. 
been  foond  'guiltv  on  3.  Hen^  7%  c.  %.  being  brought  tp  the  c.  s.  agaioii 
bar,  and  demanded  what  they  could  fay  why  judgment  fhould  not  ^?^^  ™«- 
be  given  againft  them,  anfwcrcd,  that  they  had  not  any  more  to  JJ]^^  ,^J"  ^ 
fay.    And  THE  CourT|  being  full,  refolved  that  judgment  ihould  by  39.  EiL, 
be  eiven.  c  9.  the  of- 


Jokes,  J^iVr,  pronounced  it,  and  faid,  that  although  it  h^dj^t^^^J^^ 
been  obje&ed,  and  was  divulged,,  that  it  waa  an  oblblete  ftatute,  clergy, 
and  it  would  be  hard  if  any  Ihould  be  condemned  thereupon  ;  he  3,  |^,^  ,^^^ 
thereto  anfwered,  that  they  were  deceived,  for  it  is  a  good  ftatute  s!  Vent.  943! 
and  in  ufe,  but  many  had  not  been  executed  thereupon,  becaufe  i*Hawk.  p.c 
they  had  their  cler{^,  for  the  taking  whereof  away  the  ftatute  of  '^!*^  -^ 
3^.  Ehu.  c  9.  was  inade,  and  fome  hare  been  fince  hanged ;  and  \\^^^ 
vithin  theie  ten  years  one  TborpUw9Z  indided  and  arraigned  at  Keiy  «»  SS' 
Newgate  upon  this  ftatute,  for  the  taking  of  Mrs.  Hatfers^  an  or-  the  C»st  of 
phan,  againft  her  will,  and  niarryiMg  her ;  but  he  obtained  his  ^'  Swendm^, 
pardon,  aiKl  avoided  the  cosviftion  by  this  means.  ^mmt^li 

.Kewfii/^4.St.Tr»45ior 

And  whereas  it  is  here  pretended,  that  SanA  was^  married  with  Forciblf  uk!n( 
her  confent,  and  therefore  not  within  the  ftatute,  he  faid,  and  we  *  woman,  «!• 
all  eonfented.  thereto,  that  the  uking  being  unlawfiil  and  minft  j.^^^^  ^^  * 
her  will,  although  the  marriage  was  with  her  will,  yet  it  is  folony  i^,S«"be 
within  the  ftatute.  wUh  her  own 

conlent,  U  felony.— >i.  Hawk.  P.  C.  i  ja, ' 

And  they  all  held,  although  this  was  not  a  marriage  dt  jurt^  AmarrfagtJb 
becaufe  fhe  was  in  fuch  fear  (as  flie  affirmed  upon  her  oath)  that/f^«  »«m«;* 
(he  knew  not  what  flie  anfwered  or  did,  yet  it  is  a  marriage  de  "*|«J^>^ 
faUfiy  and;  is  fclonv  within  tlie  ftatute.    Whcrefojre  judgment  was  ^*  ''^^T-  «» tm 
given;  that,  they  fhould  be  hanged.. 


Hilaff 


^  Hilary  Term, 

13-  Car.  I.     In  the  King's  BcncL 
Sir  John  Brampfton,  Knt.  CbUfJujiice. 
Sir  William  Joiies^  Knt.  "| 

Sir  George  Croke,  Knt.  |>A^^- 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Littleton,  Knt.  Solicitor  General. 


Ca.x  I.  Kellend  againft  Whyte. 

Trinity  Term f   13.  Car.  i.     R^i  1626. 

U  ejeAm«nt,  if  1?  JECTMENT  of  a  Icafc  made  by  John  Arundel  to  the  plaintiffl 
die  dtfendanc  ^^  The  defendant  pleaded,  that  long  time  before  the  leflbr  had 
filtad  a  prior  any  thixig  to  do,  y.  //^^/c,  grandfather  of  the  defendant,  was  ieiied 
^^^^^^  in  fee  otthat  land  bolden  in  foccs^,  and  dcvifed  it  to  T.  Wbyte^ 
^^^^J'^^,  his^fon,  the  defendant's  father, 'in  tail;  who  entered,  and  died 
ftikA  of  the  ieifed  ;  which  dcfcended  to  the  defendant ;  whereapon  he  entered, 
land  antU  the  and.was  feifed  in  tail,  until  the  faid  'John  Arundel  entered  upon 
pl«o»;ff  dif»      him  and  diflcifed  him,  and  let  to  tlie  plaintifF.     The  plaintiff  con- 

TioN  confcfling  *  ^^^  ^*th  proclamation  to  bar  this  entail,  and  conveys  title  to 
the  feifin,  but   the  kflbr  of  the  plaintiff.    And  upon  this  plea  the  defendant  de* 

pleading  a  line    murred. 

»nrwcfifi\he*  Mayhard  fhewed  the  caufe  to  be,  Bccaufe  the  difleifin  is  the 
iiiftifn,  \%  bMl.  material  part  of  the  bar,  and  the  entail  is  but  an  inducement 
Aace»  514.  thereto  ;  and  therefore  he  ought  to  coafefs  and  avoid  the  difleifin 
Jones,  401.       allcdged,  or  traverfe  it. 

*'J95-  KoLLE^  for  the  plaintiff^  maintained  the  replication,  Becaufp  it 

t*  r.  44«  <jonveys  a  fpecial  eftate  to  the  defendant,  and  a  defc^nt  thereby, 
and  it  fuffic^th  to  avoid  that  entail  alledgcd.  Aud  in  proof 
thereof  he  relied  upon  Heliars  Cafe^  6.  Co.  24, 

But  ALL  THE  Court,  ahfente  Brampstok,  held,  that  this  re- 
plication is  vitious ;  for  it  is  but  argumentative,  and  is  no  exprefs 
confeflion  and  avoidance,  and  it  ought  to  anfwer  the  material  part 
of  the  bar,  which  is  the  diffeiiin,  and  he  ought  not  to  anfwer  unto 
it  by  argument.  And  it  is  not  like  Hellar^s  Cafe  ;  for  there  both 
claimed  the  fame  term,  which  cannot  be  gained  by  any,  unleis  by 
grant ;  and  there  entitling  himfelf  by  a  former  grant  from  the  fame 
perfon  by  whom  the  defendant  claims,  it  is  a  good  c^nftflion  and 
avoidance  of  the  laft  aflignmcnt.  WbereupoQ  it  was  h^re  ad* 
judgjBd  for  the  defendant. 

CAiia.  Perry  againft  Diggs. 

Trinity  Term,  15.  Car,  i.     Roll  40s. 
5adgment  in     TERROR  of  a  judgment  given  4t  Marlb$rougb^  where  the  plaintiiF 
trover  againfl    -*-4  declared  in  an  aftion  of  trover  againft  hulba^nd  and  wife,  that 
wif^reterfii      they  converted  ad  ufum  ipforum  j  and  after  verdift,  upon  not  guilty 
recaurrihe  '    plcadcd,  judgment  was  given  for  the  plaintiff. 

converfion  was  (Vared  to  be  ^d  ufum  iffir^m*  Ante,  2  54.«— t.  Koll.  Ab.  (.  Cro.  Jac.  5.  Cartb.  151, 
See  t'lie  Cafe  of  Small)  v.  K^rfoot,  Andr,  zj^i,     s.  Com.  Pig.  tz9« 
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The  error  here  afligned  was.  That  the  dechration  wa&  not  gopdy  Fs«tr 
hcQZtikz  feme  €overt  wi^h  her  hu {band  cannot  convert  to  the  ufe  ^g*'^ 
of  the  wife,  but  all  is  done  to  the  ufe  of  the  hulband.  !>*•«». 

For  this  caufc  therefore  it  was  rcvcrfcd. 

Reeve  againft  Digby.  Cask  3. 

Triniiy  Term,  13.  Car.  I.     Roll lO^, 

I^^RROR  of  a  judgment  in  the  common  pleas  in  an  adion  upon  in  an  tAioa  for 
"  the  cafe,  for  the  difturbance  of  ufing  his  common  in  a  certain  ^«<*»rbai«  d 
place  called  "  The  Lakes;"  and  fhcws  the  prefcription  of  com-  !?!J"1J^,^*" 
mon,  and  the  niifturbance  by  digging  forty  thoufand  turfs,  and  miking  a  ftih- 
making  of  a  fifh-pond.  p«nd,  on  imn 

The  defendant  pleaded,  that  he  was  lord  of  the  manor,  and  im-  J^jf^^jJJ; 
proved  the  faid  feveral  parcels  according  to  theftatute,  leaving  fuf-  rcmaiiM4,avcr. 
ficient  common  in  the  refidue.  dia  findlngdi. 

Iflue  being  thereupon,  the  jury  found  as  to  the  parcel  where  the  #i^^n^,,  JJi^ 
digging  of  the  forty  thoufand  turfs  was,  that  the  defendant  bad  not  diiiurbMiet  »• 
/f/^to  the  plaintiff  fufficient  common,  and  afleiled  damages  five  to  tbtfJk^tHi, 
millings  ana  coils  ;  and  as  to  the  digging  of  the  fifh-pond,  that  the  ''  '^  [^"S; 
defendant  bad  left  to  him  fuiEcient  common.    And  upon  this  ver«  y^||^^'^ 
dift  judgment  was  given  for  the  plaintiff  for  the  firft,  which  is  di-  g^^ftg. 
rcfllj  found  againft  the  defendant ;  and  for  the  other  part,  for  ^^  j^y^  j^^ 
dig^mgof  the  fifh-pond,  judgment  was  for  the  defendant,  and  the  695.  70a.  7174 
plaintiff  in  mifiricordid.  Hob.  73.  a6a« 

The  error  hereupon  afligned  was.  That  this  verdift  was  repug-  !*f4od.7t?** 
nam,  to  find  that  he  had  not  fuificiency  of  common,  and  that  he  utch/93.' 
had  fufiiciency  of  common :  wherefore  the  firft  finding  for  the  Hardre>,  330. 
plaintiff  is  good  ;  and  the  finding  of  the  fecond,  which  is  repug-  l^}^'^^' 
nant,  is  void.    And  the  judgment,  being  for  the  defendant  for       '*•  ^^^' 
part,  is  erroneous. 

And  of  that  opinion  was  Berkley,  becaufe  it  is  one  entire 
iflue.  But  /held,  that  the  verdiA  is  good  enough,  for  it  is  in  di* 
verfis  refpeaibus ;  and  it  may  be  he  had  fufficient  common  notwith* 
(landing  the  fifh-pond,  and  had  not  fufficient  in  refped  of  digging 
the  turls  ;  fo  the  damages  to  the  plaintiff  is  only  by  reafon  of  the 
digging  of  turf.  And  Jones  ^doubted  thereof.  Per  quod  adjournatnr. 

Hughes  againft  Bennett  ^^^  4* 

7rimtf  Term,    13.  Car.  i.    RMi^ii. 

pOVENANT.    Upon  dcipurrcf  the  cafe  was,   Edward  Bemui  Cammm^ 
^  covenants,  inconfideration  of  a  marriage  of  his  fon  Jobn  Sennet  Jobm,  403. 
with  Elizabetb  the  daughter  of  Hugbes^  ai>d  fuch  a  portion  to  be  a.  Ro.  149. 
p^id,  to  ft^d  fcifed  of  fuch  lands  to  the  ufe  of  the  wife  for  life,  and 
to  the  ufe  of  the  fon  in  tail ;  and  covensints  in  the  faid  indenture 
in  form  following,  vix.  M  1'hat  ht  was  feifed  in  fee  of  thofelande 
^^  of  a  lawful  eftate  in  fee,  notwithfianding  any  aA  done  by  him, 
'^  &(;.  ;*'  and  that  '*  the  faid  lands  were  of  Uic  annual  value  of  aooL 
^'  per  annuruf  ifltra  reprifas.'*  The  defendant  pleadedi  tl^t  they  were 
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of  the  value  of  two  hundred  pounds  a-year,  notwithftanding  any  a& 
•r«V       done  by  him.    And  hereupon  the  pkuntiiT demurred. 

It  wu  argued  bv  LAKE»/rr  the  pUtntiff^  and  by  Rolle,^  tht 
iefendanu    And>  atter  argument  at  tlic  bar» 

^^  All  the  Couht  refolved.  that  tbcfe  words,  •*  notwithftanding 

AaM^M>        u  any  -^£^^  ^^»»  Jq  uqj  pgfgj.  j^  jj^g  fccond  covenant,  but  only  to 

the  iirft  part ;  but  the  value  is  properly  in  tlie  conufance  of  the 

.   covenantor  \  and-  it  was  his  intent  that  fhe  fhould  liave  a  jointure  of 

P..i«>»  the  annual  value. of  two  hundred  pounds  abfolutely  :  and  it  is  not 

"  proper  to  (ay,  that  for  any  thing  by  him,  &e.  it  (hould  be  of  ft^  a 

value;  but  abfolutely  that  it  (bpuid  be  of  fuch  a  value.     Wlnrt* 

.  vpon  it  was  adjudged  for  the  pUiatiffl. 


Eaftcr 


Eaftcr  Term,  '^' 

14.  Can  I*     In  the  King's  fiench. 

Sir  Joha  Brampfton,  Knt.  Chief  Juftice. 
Sir  William  Jones,  KnU 


Sir  George  Croke,  KnU  \JuJiices. 

Sir  Robert  Berkley,  Knt. 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  littletoo,  Knt.  Solicitor  GeneraL 


}w 


Hall  againft  Marihall.  Casi  /. 

Miihmelmas  Tirm,  1 3  •  Carm  1  •    Roll  4 1  • 

ERROR  of  a  judgment  in  the  common  pleaa  in  ajfumytu  Oaapromiikto 
Whereas  the  <)eftndant,  in  confideration  of  one  hundred  pcrn^Stche  plain. 
and  thirty  pounds  paid  and  fecured  to  be  paid,  bargained  ^^"^^^  '* 
and  fold  to  him,  7th  March  9.  Car.  i.  1634,  all  the  fiirzes  growing  ^writ^'of* 
upon  fuch  a  parcel  of  land,  to  be  taken  before  A^cbaelmas  1635 ;  fttnat  witiiitm 
that  the  defendant,  in  confideration,  &c.  aflumed  to  the  plaintiff,  ^rtmmtlm^  cIm 
that  he  fliould  peaceably  permit  him  to  enjoy  the  faid  furze,  and  {2**^^**" 

3uietlv  to  carry  them  awav  without  difturbance :  and  although  the  dirSritedKm* 
efenaanc  had  permitted  him  to  carry  away  fifty  loads  of  the  faid  miiUm  tht  tim^ 
furze.  Vet  he  did  not  j>ermit  him  to  enjoy  all  according  to  his  pro-  ^  >>d«d  ^ytte 
mife,  out  difturbed  him  from  taking  one  thouCind  loads  of  them  ^"'•^• 
which  were  growing  upon   the  land  at  tho  time  of  the  baigain.  ^"•^***9'  4*«» 
XJ^nnon affump/tt  pleaded,  and  found  for  the plaintiiF,  and  judg-  s*Jonef,4o» 
mcnt  given  in  the  common  pleas,  H$-  »3a- 

The  error  afligned  was,  Becaufe  he  doth  not  ihew^  the  certain  *.rSi.^*.6«. 
time  of  difturbance,  whether  it  were  before  Afichaibnas  1635,  Carth.7. 130. 
oihcrwifc  there  is  no  caufe  of  afiion.  .  ^  »•  Wod.  169. 

But  ALL  THE  Court  refolvcd,  that  this  is  no  caufe  of  error ;  sirange'a'nV 
for,  being  after  verdiA,  it  is  intended  that  it  was  within  the  time^  Cowp.  sis. 
the  defendant  having  pleaded  tion  ajfumpfit^  and  the  caufe  of  the  ^^-^i^* 
damage  appearing  upon  the  trial,  otherwiie  there  had  been  no  caufe  ^'l*  ^'^' 
to  have  damages :  aind  it  is  not  material  that  the  time  of  the  dif-  145,^!.  ^^* 
turbance  fhoiUd  be  alledged  in  the  declaration ;  for  it  is  collateral       •' 
to  the  promife.    Wherefore  the  judgment  was  affirmed.  '.'..'] 

James  againft  Tutney.  CAf»«y 

Hilmy  Term,  1 1.  Car.  i.  Roll  7J]. 
TERROR  of  a  judgment  in  repUvtn  in  the  common  pleas ;  where  a  cuftom  in  • 
*^  A«  defendant  made  conufance  as  bailiff  to  5i>  J^hnStowell^For  manor  to  oiaka 
that  the  faid  ^^Jfliw^/w/// was  feifed  in  fee  of  the  manor  of  Sanar^  byc^ij^afi^tu 
/m,  whereof  a  great  wafte  called  JGnfinon  is,  and  from  tjimc  whereof,  SSJi^^,*jrt 
&C.  was paicel;  and  that  the  faid  Sir  John  Stovel/y'^d  all  thofe  wafttrparcui^ 
WhofecftrtCi  &c.  have  had,  time  whereof*  &c»  in  the  faid  moor  a  tiw  manbr,  ii 

co\irt 


'i^  Eailer  ItHrUn,  i^  Can  x.    tn  B.  iL 

jAMrt  tourt  to  be  holden  twice  every  year  by  the  ftcwtrd  of  the  numor; 
^•iip  in  which  court,  upon  reafonable  fummgns, .  all  the  coSimoncrs 
within  the  faid  common  have  ufed  to  appear,  or  to  be  amerced: 
ft.C.Joiits,  41 1,  and  that  within  the  manor  is  fuch  a  cuftom,  that  the  fteward  (hould 
alRoliAbi^l'  ®^^  of  the  commoners  chu(e  a  jury  to  enquire  of  all  purprcfturct 
jCo.  Vc.  ii2  '  ^^^  misfeafances  within  the  &id  common  ;  and  that  the  laid  jury 
Hob.  si».  had  ufed  to  make  ordinances  concerning  die  well-ufing  the  com* 
Moor,  75. 579.  nion  ;  and  that  ail  thofe  who  had  common  had  uied  to  be  obcdimt 
^'  to  the  performance  of  thofe  ordiqances,  under  a  reafonable  pain  td 

cIrtV^79.  ^  ^^^  down  by  the  jury ;  for  which  pains  forfeited  the  lord  of  the 
Palmer,  396.  manor  hath  ufed,  time  whereof^  &c.  to  diftrain :  and  alledges  in  fafi* 
5.  Co.  43.  that  at  fuch  a  tourt  a  bye-law  was  made  by  fuch,  being  juron, 
••^^74-  whereby  It  was  drdered,  "  That  no  commoner  Ihould  keep  any 
i  Burr.*x2  .  **  ^^P  ^^  ^^'^  bounds  below  the  meer,  under  the  pain  of  threcf 
*  ^*  •*  ihilhngs  four  pence  :**  and  for  keeping  iheep  againft  the  (aid  or- 
dinance, and  the  penalty  forfeited,  the  diftreft  was  taken* 

Upon  this  conufance  the  plaintiff  demurred  1  and  judgiiieht 
being  given  for  the  avowant,  error  was  brought. 
Abf!-Uwthtt  Bear  now  affigned  for  erfor,  Fi&st,  That  this  was  iiot  ago6d 
ft*a*"IiThT  tyc-l*w  ^^  ^^^^  P°*  ^^^  ^^^  irthcritancc.— But  all  the  Couet 
A«p5mo«par.  bcld,  that  an  ordinance  by  cuftom  for  the  government  of  the  com* 
licoiar  part  of  mon  is  good ;  and  this  is  not  to  take  away  tht  inheritance}  but  for 
tbecominoots  regulating  the  common.  Fide  15.  EUz*  Djer^  314;  5*  C$i  62. 
V^*  21.  Hen.  J.  pi.  ^O. 

'  i.Roll«  Ab.;365«    X.  Com.  Dig.  610. 

In  anaaienfor     SECONDLY,  Bccaufe  he  dofh  flot  flicw  that  tht  plaintiilrhad  no* 
•  P***^*'  ""***  rice  of  this  ordinance. — But  it  beiiig  proclaimed  in  court,  as  it  was 
tiJTf  thcbye^  alledgcd  in  the  plea,  he,  being  a  conimoher,  is  bound  to  tike  notice 
tow  need  noc     thereof;  for  none  elfe  is  bound  to  give  him  notice^ 
be  alledsed.       Caith.  4S1.    t .  RoU.  Abr.  365. 46S.  f .  Com«  Die*  54.  Oowp.  $u 

LA.  Raym.  7S8.  Thir  DL  Y,  Becaufe  cofts  are  given  in  tliis  Cafe  to  the  defendafit  2 
and  it  was  faid,  that  it  is  out  of  the  ftatutes  of  7.  Hen.  8.  c.  4.  and 
21.  Hen.  8.  c.  o.  being  a  diftrefs  for  a  penalty.«-And  of  that  point 

moved  again,  ^    ' 

and  ar^uod  by   the  JiMigea,  poft.  533. 

Ciiai  3.  The  King  againjl  Heyward  and  two  Others^  his  Sureties. 
A  ifcognizance  QCIRE  FACIAS  upon  a  recognizance  of  the  good  behaviour 
Itour^u  n*^!br.  ^^^^  ^^^^^^  ^^^  affigncd,  First,  Becaufe  Heyward  faid  to  a 
fdied'hy?afli,*  c<>'^ft*ble,  in  executing  his  office,  «*  Thou  art  a  lying  raibd/' 
qaarrelibm^  or  Skcondlv,  Becaufe  hefaid  to  another  who  threw  down  his  hedges, 
■nmannerix  ««  One  of  you  is  dead  of  the  pl^ue,  and  I  hope  1  Ihall  fee  more 
T^d^i^i*^  "  of  you  to  die  of  the  plague."  Thirdly,  Becaufe  he  fiud  to 
tcStoabnUh  *  ^^man,  that  <*  (he  was  an  whore  and  jade/'  and  other  foul 
of  the  peace,  ro  words  concerning  her  incontinencj.  Fourthly,  Becaufe  be 
tertify  others,  or  faid  to  one  in  the  church-yard,  atter  evening-prayer,  that  "he 
to  promote  re-  «•  ^iras  a  forfwom  knave,"  and  **  a  perjured  knave."  The  dc- 
ditioo.  fendant  pleaded  not  guilty.    And  upon  evidence  at  the  hut,  it 

Dair.  %%4.       appeared  by  one  witnefs  that  he  fpake  to  the  conftable,  bcdraft 
Moor,  %4^    ••  Itott. tsy.  S99.    Paliaer,  t s6.    SCtlet,  369.    Cro.  Jac.  412. 49B.  4.  Bac.  Ah. i97»M- 

¥ 


iJafter  Term,  14;  Cir.  n    In  Si  R«  499 

ke  affirmed  that  the  defendant  ufed  to  carry  picklocks  abotrt  bim,    T«t  iCiii« 
«♦  Thou  art  a  lying  rafcal/*    And  the  other  witncflcs  on  the  be-  ^    ^'""'^^ 
half  of  the  king  did  not  prove  that  thcfc  words  were  in  difturb-  "**^**«>'**' 
ance  of  the  execution  of  his  oftce,  or  for  any  aft  about  th^  tfke-  TreiaAioyP.  c. 
cuting  of  his  office.     And  for  all  the  other  words*  thev  were  €i%. 
words  of  heat  and  intemperance ;  but  none  of  them  tended  to  the  »•  Hawk.  P.Q* 
treacb  efpiace^  or  to  the  terror  of  any ;  nor  was  there  any  aft  done»  !^  iJ|(^^*s<j^ 
but  only  evil  wprdi,  and  of  tliole  words  the  perfons  againit  whom  hct 
fpake  them  gave  the  occafion.  And  although  the  manner  of  fpeaking 
may  be  good  caufe  in  difcretion  to  bind  one  to  his  good'  behaviour, 
yet  one  being  bound,  words  only  which  tend  not  to  the  breach  of 
peace*  or  terrifying  others,  or  unto  feditioii,  &c.  fhall  not  be  fuf* 
ficient  caufe  of^ forfeiture  of  .a  recognisance,  fot-  then  by  fuch  pre- 
tence of  words  a  man  ihould  be  iti  danger  of  his  recognizance^ 
which  would  be  inconvenient.     Wherefore  it  was  left  to  the  jury 
to  consider  of  the  verity  and  validity  of  the  evidence,  and  of  the 
manner  of  fpeaking  them ;  whereupon  they^  being  a  fubflantial 
jury,  conlidcring  thereof,  gave  their  verdift  for  the  defendant, 
that  he  was  not  guilty,     fide  a.  Hen.  7.  pi.  2.     22.  £dw.  4.  pL  35. 
18.  EJw.  4.  pL  28. 

The  King  and  the  Informer  agahji  Frcdland.  c*ti  4, 

TERROR  of  a  judgment  in  London  upon  an  information  upon  the  A  kt9f.4r^gr 
^  ftatutcof  s.ETiz.  c.  4.   f.  3i,  for  ufing  a  trade  wherein  he '•."**.^*^*^*^ 
was  not  brought  up  as  an  apprentice  for  feven  years,  viz  for  ufing  T^/Ji]^^. 
the  trade  of  a  himp-dreffir.    And  for  this  the  error  was  affigned. —  f.'j,,  ' 
And  ALL  THE  Court  held,  that  this  is  no  fuch  trade  as  is  within  j  co    to  ■ 
that  ftatute ;  for  it  is  not  a  trade  requiring  much  learning  or  fkill,  ,',.  co.  54/ 
and  every  hufbandman  doth  ufe  it  tor  his  necefTary  occanons,  and  a  BmIA.  191. 
it  is  not  within  the  words  or  intent  of  the  flatute.  And  Jones  faid,  Vent.  3x6. 
he  much  doubted  of  the  ufing  the  trade  of  baking  and  brewine.  But  ??^'  ^*^* 
it  was  thereto  anfwcred  (to  which  he  agreed)  Aat  it  extends  only  cro.  tlc?'i7f. 
to  common  brewers  and  common  bakers,  and  not  to  any  who  carth.  16  v 
brew  or  bake  in  their  private  houfes.   Whereupon  rule  was  given  Saik.  611. 
(abfinti  Bhampston),  that  judgment  fhould  fee  reverfcd,  unlefs  ^**'  **y-  5'** 
caufe,  &c.— Note,  this  was  without  argument,  being  conceived  **ij^^^,j  ^*^* 
to  be  a  clear  cafe.  ^,  coaii.  lij.*** ' 

57*»  571. 

Anonymous.  tAst  5. 

ACTION  UPON  THE  CASE,  for  diverting  of  an 
**  water-courfe,  qui  cumn  confutviffet  tt  debuyjit  to  J 
After  not  guilty  pleaded,  and  found  ior  the  plaintiff,  '^'^  T*?**"' 

It  was  moved  by  Rolle,  in  arreft  of  judgm<^t,  That  the  decla-  n«c«^>^  w 
ration  was  not  good,  becaufe  he  doth  not  Ihcw  any  title  to  the  ?*!^ '*/**. 
watcr^coarfe  by  prefcription  or  otherwife.  ZwhaJI^ 

But  G&IM 8T0K,  fir  the  plaintiffs  argued,  that  the  declaration  Lut.  itj. 
was  weU  enough ;  for  being  alledged,  that  it  is  muifuus  aquaduffus^  Cro.  jtc  41. 
and  that  by  it  the  water  ettrrere  confueviffet  et  d^uiffet,  it  comprifeth  '^^  ^^' 
in  itfelf  fumcient  title,  cfpecially  againit  a  iftranger  who  diverted  it.    owe^^'i4!** 

4.  Mod.  175.  411.    Caith.  S5.  Skin.  ]i6w      Doygl.  683. 

And 


ancient  in  an  taion 
his  mill.  ^^  <»ivcrt4iig  Ml 


fM  fiafter  Term,  t.  Ctn  14.    In  B.  R. 

sAiMvtiMvu    -  And  ktv  THE  Court  being  of  tibat  opinion,  it  was  ^pigA 

MU  Vts*        '^  *^  plaintiffl 

4^H.b.         Afterwards,  thefaSK  day,  ancrtlier  aftjon upon  the caTc (or di« 


le.  (^^59.  b.  ^Citing  an  ancient  water-coorfet  911a  ad  urram  k  plaintiff*^  anTtrv 
00^44*   '      cWi/n^j^^  d!f£i4^»  to  water  his  land,  and  for  httcattk  to 
3.  Mod.  4^      Aner  verdid  for  the  phintiff',  Serje  ant  Hekoen  took  the  iaae 
^Bmt''''    tzceptiont,  and  tfaciaaienikwasgi?cai^gainftliiok 


Triaitj 


I  ■  * 


Trinity  Term,   •  ^' 

14  Car*  !•    In  the  King's  Benclii 
Sir  John  Brampfton,  Knt.  Chief  Jufifcfk 
Sir  William  Joiies,  Knt^      1 
Sir  George  Croke,  Kftt.       I  Jujlicts. 
Sir  Robert  Berkley,  Knt.    J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Littleton,  Knt.  So/idtor  GeHerat 

Ncvifon  againfl  Whitley.  ^Ait  h 

DEBT  upon  an  obligation   of  oAfe  buhdred  pounds,   dated  **»«•  ©r  ufury 
12.  July,  10.  Car.  |.  with  condition  for  the  payment  of  58L  ^^^^}^  ^^ 
at  the  end  of  fix  months.---The  defendant  pleaded  the  ft&tute  gf  ih^.jrwncnt 
21.  ?^r.  I.  o   .of  Ufury  (a),  which  makes  fucb  an  obligation  to  be  was  n^t/h 
void,  &c.    The  plaintiff  replic$^  that  he  lent  tlie  fifty  pounds  for  The  plMntilT 
a  year,  ind  that  the  defendant  Ihould  pay  eight  pounds  fpr  the  J^y  ^ , 
forbearance  for  aycar>  and  that  tlie  plaintiff  fhould  not  demand  it  t/^/f^y^^'* 
until  tlie  end  of  tne  year,  and  by  the  fcrivener's  miftake  it  w#s  but  if  the  r«« 
made  payable  at  the  half- yearns  end,  and  he,  not  knowing  thefeof*  joinder  make 
accepted  of  the  faid  bond.    The  defendant  rejoins,  that  the  lend-  >*•  ^J'P^rcel 
ihg  was  only  for  half  a  year,  and  that  he  was  to  pay  for  it  ei|ht  t[fc^i2«rr«efc 
pounds  for  that  time}  and  traverseth,  that  upon  the  Md  ^^t ooiy ou^t 
twelfth  of  July  it  was  agreed  the  loaii  Ihould  be  for  one  Entire  yeir,  to  b«n  been 
or  that  he  Ihould  forbear  it  for  a  whole  yean    And  hereupon  the  traverred^  It  i* 
plaintiff  demurred.     RolLe,  for  the  pUmtlff^  (hews,  that  the  bar  ^*^ 
Was  ill,  becaufe  it  wa*  not  bleadedjuirf  corrupt)  aggrcatum  fuit^  isfc.  )ofiNy39$.4Tp.  * 
for  fo  is  the  courfe  of  pleading.    The  pfca  is»  that  ht  Ihould  have  CWt;  1S5. 
for  intereft  for  forbearing,  and  lie  doth  not  fay  corrupt}^  ^r. —  «  w^'s^' 
And  for  this  caufe.  THE  Court,  j^/^m/^  BrAmpstok,  hcld^  that  cro.jac.toU. 
the  baf  was  ill,  and  that  the  replication  is  well  enough.  5.  Com.  Dig/ 

s$f .  64!.       u  dawk*  Fi  C.  133, 

Secondly,  It  was  5bje£ted,  that  this  allegatioit  is  afelinft  the  cro.  jac.  M. 
words  of  thexondition.--^But  all  the  Court  held,  he  might  R;R;H.  s?/. 
Well  make  futh  An  allegation  ;  for  it  is  the  fhewlng  of  the  true 
agreement,  that  ho  intereft  wai  to  be  paid  by  the  faid  agreement 
but  fuch  as  ftood  With  the  law. 

Thirdly,  Rollb  excepted  to  the  rejoinder,  Becaufe  ht  makes  c^.  ta«  soi« 
thereby  the  iiy  to  be  parcel  of  the  iffue,  which  ought  not  to  be» 
but  he  ought  to  haVe  traverfed  the  agreeihent  ohly>  and  tliereforb 
the  rejoinder  to  the  bar  was  ill. 

The  WHOLE  C^urt  was  of  this  opinion  ;  but  rtb  judgment^ 
becaufe  tlie  plaintiff  offered  to  accept  nis  debt^  and  tlie  de^ndant 
offered  to  pay  it,  *ccv 
(j)  See  now  II.  Ann.  c.  16.  by  which  the  legal  tnt^rell  ii  redtlctd  to  5  per  eeot  pw  Min^ 

Lloyd  /t^aifffi  Gregory.  c^st  i, 

P  jECTMENT.    Upon  fpecial  Verdift  the  cafe  was,  A  leafe  for  ^^w  furreni«er 
^  ftinety-ainc  years  being  made  by  a  dean  ahd  chapter  1.  £^w»6,  hff^lyj!^edH 

void  i  btxt  hit  fnnender  in  Uw  4>y  the  acceptance  of  a  ttew  leafe  ia  good,  If  fneh  new  leafe  increafe 
hit  term  or  decreafc  hit  itnt.<MiS.  C.  JoQei,4C5.      S.C.  c.  Rolli  Ah.  "^aS.    S. C.  i.  Roil.  Ab.  44.  495. 
Stv^.  Tooch.281.    Co.  Lit.  a.  8.    Jofiet,405.    Moor,  105.   Cro.  EHt.  no,    Ptrlc.13.     3.  Mod.  301* 
a.  Vent.aoj.   3.Atk.695.    i.Vet.d9S.   Ld.Ray.315.    3.  Con.  Di^.  165,    5.  Com.  Pig.  sUi  5'4~ 
I.  BLRep  57S.   i.TcrqnRep.  44t. 

CRO.  CAR.  K  k  to 


LlOT* 

agai/ifi 


(h)  See  2oudt 

V.  Abboty 
3.  Burr.  iS«6. 

A'ktfe  AD 
Ft/tum,  (sfe, 
af<er  rhe  derer- 
inination  oif  a 
former  leafe, 
is  At  good  as  if 
it  had  berii 

j.Bac.Ab.  344, 
5,  «.om»Dig. 

(0  Ante,  399, 


Trinity  Terai,  14.  Car.  r.   In  B.  R. 

to  begin  AT  thcFeaft  of  the  AnnHftaation  after  the  end  of  a  Icafc 
of  fifty  years  made  35.  Htn.  8.  }  this  leafc  being  affigneJ  to  John 
Shephcard  and  fVilliam  Shepheard^  infants  of  deven  years  of  age, 
they,  29.  Eli%.  which  was  before  the  end  of  the  terra  for  fifty 
years,  take  a  new  leafc  of  the  fame  lands  from  the  dean  and 
chapter,  for  the  fame  term,  and  for  the  fame  rent,  and  upon  the 
fame  covenants  ;  and  after  the  end  of  the  faid  term  for  fifty  years 
the  infants,  being  of  full  age,  enter,  and  hold  by  that  fccond  Icaie, 
and  pay  the  rent  accordingly  to  the  dean  and  chapter^  which  they 
accept  for  divers  years ;  and  afterwards  a  new  dean  and  the  chapter 
caufe  an  entry  to  be  made,  to  avoid  this  leafc,  and  let  it  to  the  de- 
fendant, who  entered  and  oujlcd  them  who  were  infants,  and  made 
a  leafe  to  the  plaintiff)  '&c. 

-•This  was  argued  by  WHiTwicit/^r  the  plaintiffs  and  by  May- 
a AKD  for  the  dcfhidant.         ^      • 

The  First  Qi7Esti6n  was,  Whether  an  infant  may  furrenJer 
a  future  int^reft  by  the  taking  a  new  leafe  ?  for  if  he  had  aftuaJiv 
furrendered,  it  had  been  void,  being  but  an  intercft  of  a  term. 
—And  for  that  point  all  the  Cohrt  held,  that  a  furrcnder  by 
an  infant  cannot  be  by  deed,  but*  it  is  abfolutely  void  {a) ;  and 
that  a  furrender  by  acceptance  of  the  fecond  leafe  is  void,  becaufc 
it  is  without  increafe  of  his  term  or  dccreafc  of  iiis  rent ;  and 
Vrhere  there  is  not  an  apparent  benefit,  or  the  femblance  of  a  be- 
liefit,  his  ads  arc  merely  void  ;  and  here  is  no  benefit  or  ajppear- 
ancc  of  any  to  the  infant,  for  he  hath  no  manner  of  advantage 
thereby,  but  caufe  of  quarrelling  by  this  leafe  {if). 
Lord  Man8field*s  Obfervations  on  the  Report  of  this  Cafe., 

Secondly,  Whereas  it  was  objected,  that  it  doth  not  appear 
tliat  the  infants  had  a  leafe  for  ninety-nine  years  ;  for  it  is  niif- 
recited  in  the  grant,  viz.  the  grant  mentions  the  leaic  for  ninety* 
nine  years  to  commence  ad  Ftjlum  Annuntiationn  after  the  leafc 
for  fifty  years  be  determined,  and  it  ought  to  be  a  Fcfio  Amun- 
tiatlonjs ; — THE  Court  held  it  to  be  all  one,' for  there  (hall  be  no 
fradion  of  a  day,  and  it  (hall  begin  inftantly  from  the  determi- 
nation of  the  former  leafe.  And  it  is  notlike  the  cafe  of  A filhr 
V.  Afanwaring  (f ).  where  there  was  a  recital,  that  a  leale  was  maJc 
28.  Hen.  8.  for  years,  and  that  leafe  was  granted,  &c.  whereas  in 
truth  it  was  dated  27.  Hen,  8.  for  there  is  a  whole  year's  difference, 
and  no  luch  term.  Wherefore  it  was  adjudged  for  the  plaintiff  (^]. 


(«)  By  2^  Geo.  2«  c«  31.  in  alt  c^fes 
where  any  porfon  undr r  the  age  of  twenty, 
one  yean  U  intert  Aed  in  or  entitled  to  any 
leafe  for  rife  or  year'i,  he  or  hli  girardian 
may  apply  to  any  of  the  courts  of  equity 
by  petition  or  motion  in  a  fummat^  way, 
and  by  deed  may  be  cnuMed  to  funcnder 
luch  leafe, -and  to  accept  a  new  leafe  of  the 


premifes  comprifed  in  the  feafe  to  feirea- 
dertd.  Set,  fcc. 

{d)  See  Ha*.  MS.  noxt  4.  Co.  Ut.  4;.  a. 
where  it  is  f^iU  to  have  been  adjut'ced  ia 
this  cafe,  that  a  leafe  by  A,  dean  cf  B,  and 
his  chapter^  not  warranted,  is  xcnA  trmTt- 
diately  af  ainll  jJ,  himfeKy  beciaft  the  cor- 
poration is  ajgrtsate. 


CAtEj.  Afundcl  againft  Sanders. 

Hilary  Term^  13..  Car,  1.     Roll  1266'  ' 
Tender  of  mar.  'TiRESPASS  upon  the  Cafe  brought  by  bill  in  the  king's  bcncfi  i 
'^*^*?a/f ''*  fiippofing  tliat  the  defendant's  father  held  of  him  fuch  land 

^*Uvahri       ^y  knight's  fervice,  and  died  in  his  homage,  his  heir  within  age; 
**  maritagH;*  is  oot  travftiOblc  j  but  it  muA  appear  ilic  anccftor  was  fwifcd  in  fee, 

and 
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and  that  he  tendered  to  him  a  convenient  marriage,  and  (hews     AiuKs^ti, 
what,  &c.  and  demanded  of  him  the  value  of  the  marriage,  &c.       <*s^*ifi 
The  defendant,  protcflando  to  the  tenure  pro  plac'no^  travcrLth  the     ^'^ ''»*>* *• 
tender,  &c.     And  hereupon  the  plaintiff  demwrrcd* — And  it  was  ^  ^i  c*m.8o* 
RESOLVED  that  the  plea  was  ill,  for  the  tender  is  not  traverfable.    cro.  jac.  66;  * 

150,  151.     5.Coi  la?.  b. 

But  Bear, /or  the  defendant^  moved,  that  the  declaration  is  ill* 
Becaufc  he  declares  in  an  adlion  upon  the  cafe,  where  it  ought  ta 
be  in  valore  marltagii^r—knA  THE  CouRT  doubted  of  this  point, 
becaufe  there  is  a  fpecial  original  writ  de  valore  tndr'ita^iu  But 
Jones  conceived,  that  a£tion  upon  the  caf(i  is  maintainaDle,  As  Ante,  X42* 
an  a£lion  upon  the  cafe  lies  for  an  efcape  as  well  as  iflibn  of  debt, 
fo  here  it  may  be  the  one  way  or  the  other. 

Another  Exception  was  taken  to  the  declaration,  Becaufe  it 
is  not  ftiewn  that  the  anceftor  was  feifed  in  fee  of  the  land  fup- 
pofed  to  be  held,  &c. — And  th^t  was  conceived  to  be  a  material  * 
exception  {a). — Et  adjvirytatur. 

(a)  By  12.  Car.  i.  c.  a4>  the  vahr  maritapi  is  taken  away* 

Middlemore  againft  Goodalc,  0x814. 

/COVENANT.     Whereas  the  defendant  by  indenture  enfeoffed  If  a  man  cove* . 
^^  J.  S.  o(  fuch  lands,  and  covenanted  for  himfelf  and  his  heirs  nant  wiii, 
with  the  feoffee,  his^  heirs,  and  affigns,  to  make  further  JlffuranCc  *"?^.^^''»  J*'.. 
upon  rcqueft  ;  which  lands  J.  S.  conveyed  to  the  plaintiff,  wIk)  r^nsli^jntil 
brings  this  adion,  becaufe  the  defendant  did  not  levy  a  iine  upon  Vurt^r  aflu- 
thc  plaintiff's  requefti  ranee,  it  runs 

The  defendant  pleaded  releafe  from  the  faid  J.  S.  with  whom  rnd^bJ^ffiSw 
the  drft  covenant  was  made,  and  it  was  dated  after  tht  commence-  mall  ha^e  be. 
ment  of  this  fuit :  and  thereupon  *  nefilof  it. 

The  plaintiff  demurred.  .  •     i.Rort-Al>-5ai. 

And  ALL  the  Court  agreed,  that  the  covenant  gots  with  the  *•  ^om.r)i&. 
land,  and  that  the  affignee  at  the  common  law,  ^r  at  le^wife  by  l^^y^^^  ^^  ^ 
the  ftatute,  Ihall  have  the  benefit  thereof.  3J^j/'       ^^^ 

Secondly,  They  held,  that-althocgh  the  breach  was  in  the'  in  covenant  by 
time  of  tlic  aiTignee,  yet  if  the  releafe  had  been  by  th^  covenantee  an  Jimgnoe^  tho 
(who  is  a  party  to  the  deed,  and  fiom  whom  the  plaintiff  derives )*^^^'****"*"*y 
before  any  breach,  or  before  the  fuit 'commenced^  it  hid' been  d  £,'1^^^'*'***^  ' 
good  bar  to  the  affignee  from  bringing  -tWs  writ  of  o^eiianti  nantee  for  a'^* 
But  the  breach  of  tlic  covenant  being  in  the  time. of  tlie  affignee,  breath  in  th« 
for  not  levying  a  fine,  and  the  a£tion  brought  by  liim,  and  lb  at-  «'"»eof  the  af- 
tachcd  in  his  pcrfon,  the  covenantee  cannot  relfafe  this  aftion  fl^'J*^^  !*"^  "*** 
wherein  the  aiEgnee  is  intereftcd.     \Vhereupon  rxiie  was  given,  waaVwn  after 
that  judgment  (hould  be  entered  for  tlie  plaintiff,  unlefs  caule  was  the  aa;6n 
Ihewn  to  tlic  contrary  by  fuch  a  day  (a).  brought. 

Anre,  137.— i.  Roll.  Ab.  511.     ».  RolJ.  Ab.  411.      Cfo.  Tac.  $11.      t.  Lev,  icB,       ^.  Lev.  154, 
Co.  Lit.  215.    Allen.  3 1).    Dyer,  57.     3.  Leon.  69.     i.XVilf.  376,     5.  doai.  Dig.a35,    a.  Ch.C!af.  1*69. 
(o)  Jlidgmctoc  wa»  given  for  tfw  defendant.  Poft.  505. 
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•T^HOMAS  HARRISON  was  inriia^d.  For  that  on  the  4.  May,  Todifturb 
•*'     14.  Car.  t.  while  the  courts  of  common  pleas,  king's  bench,  courts  of  juftic* 
and  chancery,  were  fitting,  he  rufhed  to  the  bar  of  the  common  ^^  threatening 
pleas,   and  in  diflurbancc  of  the  Jullices  and  of  the  court  and  ad-  ^^oXw  any 
Jcdf  e  fittins  tberdn,  is  a  high  mlfpririor.,  for  which  the  oflfcndcr  may  be  indicted,  fined,  expufcd,  acd 
ioFipri fared.      Ame,  i;^5. 

K  k  a  miniftration 
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"^Cil?'*'*    miniftration  of  juflicc,  an<!  againft  the  king  and  his  regal  majcftv, 
^  '        palam  et  publ'tce  et  pUiIitiosi  intending  to  draw  Justice  Huttok, 
s.c.  HutttKit    o^^e  of  the  Juttices  of  the  common  pleas,  into  difpleafure  of  tbc 
151.  king  and  of  other  his  fubjefts,  and  to  bring  him  into  danger  of 

c  ^'c^.^'*  *"*  ''*^'  ^^^  forfeiture  of  his  life  and  goods,  fpake  thefc  words  of 
Jt!  *^^*  ^^^  the  faid  JustiCE  Hutton,  in  the  prcfence  and  audience  of 
Poph.  135.  the  Juftices  there  fitting:  '•  /  ac.ufe  AJr.  Justice  Hltton  of 
I-  Hawk.  P. C.  ••  high  treajin** 

*V^  126  ^^^  defendant  pleaded  *^  Aot  guiltv,*'  and  by  1  jury  of  knights 
*  •  '  *  •  and  efquires  w?i9  found  •*  Guilty,  he  confciEiig  {a)  that  ne  fpake 
(«)5.  Co.  145.  thole  words  purpofcly  and  openly,  becaufe  Judge  Huttok,  in 
b.  Itis  argument  in  the  cxchei^ucr-chambcr,  maintained,  that  the  king 

Fort,  101.        might  nQt  charge  his  fubjeAs  to  find  fhips,  and  that  therein  he 
denied  his  fupremacy;  and  by  this  means  he  ftirred  up  the  fub- 


]^&%  to  fedition  againft  the  k 


ni2. 


»•  f 


The  judgment  was,  that  he  fhoiild  pay  a  fine  to  the  king  of  five 
thoufand  poun'ds,  be  iniprjfoncd  during  the  king's  pleafurc,  have 
a  paper  up6ti  his  head  mewing  his  oAehce,  and  go  therewith  to 
all  the  courts  of  fVefiminfler^  and  make  his  fubniiflion  in  every 
court  in  Wefiminfur-tiall  and  in  the  Exthcquer^  for  it  is  an  oScncc 
(>)M».Jut.  t6  every  court  (^). 

TicgHuTTtoK      KeblIng,  Clerk  of  the  Crcwn,  informed  the  Court,  that  im- 
brogght  an  tc-  prifonment  during  the  king!s  pleafurc  is  ufually  entered,  and  not 
hiih  fn*thf       imprifonment  during  life,  except  where  there  1$  an  awarding  of 
kind's  bench      forfeiture  of  lands  during  life, 
for  defioution;  and  recovered  io,cocl.  damages.— Hml  Rep.  X3i« 

^*"  ^'  The  Marquis  of  Winchcftcr's  Cafc^ 

jodgmait  of  Tj^RROR  to  reverfc  a  judgment  for  the  king  upon  an  indiament 

U  reJcSMTSr  againft  him  by  the  name  of                       LorJ  St.  John,  for 

ftny  dettet  in  recufancy,  for  his  abfence  from  church  for  two  montlis ;  where- 
Che  record  itfeif  upon  be  appearing,  and  pleading  not  guiky,  it  was  found  by  ver* 

thai  tends  to  jjft^  ^jj^^  he  was  guilty  for  the  abfence  of  one  of  the  months, 

iudi«**w^  P**^^^^  ^  f^^"***  aiKl  not  guilty  for  the  other  month  ;  wherefore 

omim'io  of  a  It  was  adjudged,  that  be  Ihould  forfeit  twenty  pounds,  and  for  the 

tmpmnr,  Vr.  Other  momh  eat  indtfim  dU ;  anti  the  King's  Attorney  iignifiedhii 

iiocwithitaiid*  niajefty's  pleafurc,  that  if  it  were  erroneous,  it  ihould  be  revcrfcd. 

o?  %ZTt^  ^^  RotLE  afligned  divers  errors  : 

c.  4.  r.'/6.  FiasT,  That  the  indiftmenf  is  aft^  Caftrum  fflm^n^  and  he  doth 

Anie,  465.  not  fay  in  what  county  or  parilh  If^tpiton  is. 

8.  Co.  59.  a.  Secondly,  It  is  coram  JfoHN  t'iNCH,  &c*  j9tftlciariontm  it 

Rjyoi.  434.  gaoii  deliberank.  and  he  doth  not  fay,  Jufticiariorum  ad  ajjifas  et  ad 
'  *  ^1  ^'  '^^'  f**'**^  deliheratulum, 

cro.  jac.'iii.  Thirdly,  Becaufe  the  indiftmcnt  is  againft  him  by  the  name 

4«o!  4<J2.     '  of  Dommum  St.  John's,  without  other  addition. 

ShowCT,  309.  Fourthly,  Becaufe  the  indiftiftent  is,  quod  «#»  aceejftt  •d  A. 

3**^^  ^^V  ecclefiam  parochiaUm  tradiil.  and  there  is  not  any  church  ixicu- 

e.  MOO.  141.     ^-     "^    .  \J ^  *  ' 

..Bae.Ab.i9a.tioned  before, 

I.  Hawk.  P.c.      And  THB  CotTRT  held,  that  tione  of  the  exceptions  were  ma- 
'5*  teml ;  and  it  was  doubted  whether  any  exception  be  good  opon 

conviftion  of  recufancy;.  for.  the  ftatute  of  5.  Jac,  1,  c,  4* 
f.  16,  27.  is  precife,  that  itXhall  not  be  void  or  difcharged  for  ()e- 
fault  of  form  or  otlier  matter^  until  after  conforming  himiell'  bj 
comine  to  the  church. 

^  «ut 
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But  afterwards,  bccaufc  the  judgment  was  not  'uUo  capiatur^  and  The  king  may 
tlieomiffion  thereof  is  apparent  to  the  king's  prejudice,  and  for  ^^y^^j^' 
that,  upon  every  convi£lion  in  indictment,  the  judgment  is  quid  ancy,  notwi^. 
capktmr  \  for  this  caufe  the  judgment  was  reverfed.  A9nAvn%^jja9. 

I.  c.  4.  f.  16. 
t.  Show.  309.     5.  Mod.  141,    I.  Hawk.  P. 0.25. 

Middlemore  againfi  Goodalc.         .  Cai«  7. 

T/V/  ante,  Pagt  503. 
"DE AR,  j^r  the  deftniiant^  moved  this  Cafe  jigain.    And  he  took  If  Imk**  be  con« 
^  exception  tothp  declaration,  That  it  was  not  good,  becaufe  he  ▼eyed  with  a  c^ 
brings  the  aAion  as  aifignec  of  aiSgnec  of  tlie  covenantee;  and  jj^"|ru[/"^ 
fliews,  that  the  conveyance  was  made  to  the  plaintiff  and  Frances  and  aftcrwarda 
his  wife,  and  to  the  heirs  of  the  huiband :  and  he  brings  the  adion  afliiened  to  huf^ 
fole  without  naming  his  wife,  who  is  yet  alive,  fo  it  is  not  good  ;  *««'««<' wi/V» 
for  he  ought  to  have  joined  his  wife  with  himin  tlic  aftion. — And  ?**fy  ™"'*  ^/** 

*>»  tr         n  r  ^L  •    •         lOio  in  an  adicn 

ALL  THE  Court,  cbfcn»  Brampston,  were  of  that  opinion,  ^^h^c^g^^t^ 
Whereupon  judgment  was  given  forthe  defendant,  quodqutrcns  w/W/.Ante,  348. 
capiat  per  biliam.  S.C.  Jon«,4o6. 

i.Coro.X>if.  57a.     I.  Roll.  Abr.  34!.    CrQ.Jac.  399.   3.  Bulll.  x64.  0o«^.  319.  3.  Term  Rep.  627. 

Mann  againji  the  BiQiop  of  Briftol,  Robert  Hide,  and       Cau  i. 
Richard  Hide,  IncumbeuL 

EafierTermj  14.  Car.  I.     Roll  ^fif* 

/^UARE  IMPEDIT  in  the  common  pleas  for  the  church  of  J<»c«i407. 
^<^H^oottm  Fits-pain^  in  the  county  of  £>orfet.  *   »•  i^^49- 

The  plaintiff  entitles  himfclf  to  the  advowfon,  For  thztMargaret 
Chtibb  was  fcifcd  in  fee  of  the  manor  of  IVootton  Fits-pain^  to  wnich 
manor  the  advowfon  was  appendant,  and  upon  the  lath  September^ 
20.  jfac.  I.  let  it  to  Robert  Cook  for  years,  i  d'e  datns :  that  on  the 
13th  September  J  20.  Jac.  I.  he  entered  and  was  poiTciled  :  and  that 
Margaret  by  indenture  the  13th  September^  20.  Jac.  i.  granted  \\\p 
icveriion  to  fVilUam  Bijhop  and  others,  to  the  ufe  of  the  iaid  Mar^ 
faret  for  her  life,  and  after  to  the  ufe  of  Joan  Cook  and  the  heirs  of 
her  body :  that  afterward  Alargaret  died,  and  Joan  entered,  and 
]cvied  a  nne  to  the  faid  John  Mann  of  tlie  faid  manor,  to  which  tlie 
faid  advowfon  was  appendant}  wli^reupon  at  the  next  avoidanct 
the  plaintiff  prefentcd,  &c. 

The  defendant  Robert  IFide  confcfleth  the  feifin  in  fee  of  the  faid 
Alargaret^  and  thatfhe  infeoffed  him  of  the  manor,  to  which  the 
advowfon  was  appendant,  whereby  he  prefented,  6cc.  i  and  tra- 
verfeth  the  grant  of  the  reveriion  modo  ct  forma,  fsfc. ;  and  iflue 
was  taken  thereupon.  / 

Richard  Uide^  as  incumbent,  pleads,  and  entitles  himfelf.  For 
that  Margaret  Chubb  being  feifed  in  fee  on  the  4th  Augujt^ 
19.  Jac.  X.  by  her  deed  granted  to  Robert  Jacob  the  firft  and  next  ».  Com.  Dig. 
avoidance ;  and  that  Robert  Jacob  died  and  made  fuch  a  one  his  *^4» 
executor,  who  granted  the  next  avoidance  to  the  faid  Robert  Hide, 
who  prefented  thereto  the  defendant  Richard  Hide ;  and  the  iflue 
upon  this  plea  was  **  non  conccjpt.** 

The  jury  upon  tbcfe  iffues  feund  a  fpecial  verdift.  On  the  firft 
ilTue,  they  find  the  leafe  and  grant  of  the  reverfion,  and  that  it  was 
to  the  uie  of  the  faid  Margaret  during  her  life,  and  after  to  the  ufe 

Kk  3  of 
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Manii       of  Robert  Cook^  until  Joan  Cook  came  to  the  age  of  twenty-one  years ; 
The7r«Hop  of  *"^  ^^^^^'  ^^  ^^  ^^^  of  Matthew  Chuhb  and  Joan  Cr,ok,  and  the  heiw 
B»iiTOL  and  ^^  ^^^  ''^^X  ^f  7*^«  ty  ^*^c  f^^d  Matthew  to  be  engendered  ;  and 
pTBf  E«,      after  to  the  ufc  of  the  (aid  Jqan  and  the  heirs  of  her  IxKiy ;  and  after 
to  the  \x{t  of  Robert  and  his  heirs.     And  they  find,  that  Joan 

accomplKhed  her  age  of  twenty-one  years  before  this  aAion  brought, 
and  that  Matthew&ieA  without  iflue  of  the  body  of  the  faid  Joan ; 
and  that  upon  the  4th  Auguft'^  1^.  Jac.  i.  Margaret  granted  to  the 
faid  Robert  Jacobs  **  durante  vita  ipfius  Roberti,  primem  etproxi- 
^^  mam  advocationem^  l^c."  and  that  he  died  before  the  church  be- 
came void. 

The  queftipn  was,  Whether  this  were  an  abfolute  grant  of  the 
ne  t  avoidance,  as  it  was  pleaded,  or  not  ? 

'     It  was  adjudged  in  the  common  pleas,  for  the  plfirntlf^  mid 

pon :  and  this  judgment  was  here  affirmed ;  for  it  is  not  an  abfolute 

■  '  grant  pf  the  next  avoidance,  but  it  is  limited  to  him  to  prcfent  to 

the  adyowfon,  if  it  b<?comes  void  during  his  life,  and  not  that  odicr- 

wife  it  Ihould  go  to  his  executors. 

HoLBORN,yir  the  plaintiff  in  the  writ  of  error,  moved,  that  the 
iffue  being  upon  the  grant  of  the  reverfion.  Whether  it  were  granted 
modo  el  forma prout?  the  verdift  found,  that  it  was  granted  to  the 
ufe  of  Margaret  for  life,  and  after  to  tlic  ufc  of,  &c.  utfupra  :  and 
although  it  be  found  that  the  eftates  were  determined  Deft>re  the 
aftion  brought,  yet  it  fhould  have  been  (hewn  \  fox  tliere  is  no 
fuch  grant,  modo  et  forma  prcut. 

But  pRiMSTONj/ar  the  rfr/>»irf»/,  argqed,  that  th^fe  eftates  being 
determined  need  not  be  mentioned,  ^fpecialhr  in  this  poflcflbry 
fuir,  thequeftion  being  only  for  an  avoidance  fallen:  and  although 
the  traverfc  be  found,  ,quod  conajit  modo  et  formiy  that  Extends  not 
to  the  ufes  limited,  but  non  concejftt  reverftonem  modo  et  forma  {rout ; 
and  it  is  found,  quid  cone ffftt  reverjionem  modo  et  forma ^  atid  tlie  eftates 
deterniined  need  not  be  mentioned^  as  i/^Edw*4^  pi.  i,  feofF- 
mcnt  to  three,  the  one  dies,  it  may  be  pleaded  to  be  made  to  the 
furvivors,  not  mentioning  him  that  is  dead. 

All  the  Court  being  of  t^iaj  opinio^,  ^e  judgment  was 
affirme^. 

^^"  9r  pvans  and  Cottington's  Cafe, 

Prrccdcnt  of      p'VANS  and  Cottington  and  feven   others  were   indited  for  a 
Silflcd  wn '"  S""^  "*^*'  that  they,  with  others  there  named,  to  the  numbcro| 

rioters.  One  thQufand  perfons,  made  a  refcous  and  aflault  upon  Henry  Smithy 

Q^^,  a  bailiff,  who  by  virtue  of  a  warrant  upon  a  billof  Middlcfex  againfc 

p*if.^46.'         {"William  Clecr^  had  aTreltcd  him,  ?n<l  was  carrying  him  to  prifon, 
1  Rdi.Hh.  apg.  ^nd  tliey  procured  him  to  efcape.     Thearreft  was  at  ChariMg-Cr^/Sf 
Da|r.  c.  8s.       in  the  parifh  of  St.  Martin  Sj  in  the  county  of  Middlefcx  ;  and  atrcr 
2.  Haie,  ,^.     ti^e  arreft,  they  aflfaultcd  the  bailiffs  and  b^atthem :  and  the  bailiffs 
X.  Hawk.  298.    pujti^g  the  prironcr  into  a  houfp  for  f^fe-k^pping  agaipft  die  tu- 
mult, they  ;ifiaultcd  the  houf(; ;  and  notwith^landing  a  juilice  of 
peace,  ailiilcvl  by  three  conftablcs,  madp  proclamation  for  keeping 
the  peace  and  for  their  dcj^arture,  yet  they  continued  their  aflauir, 
breaking  open  the  houfe,  and  with  ladders  taken  from  the  king's 
|ioufe  at  liVitehal!  (where  the  king  with  his  fourt  Wfre  rcfident), 
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upon  the  twenty-fourth  of  Marchy  13,  Car,  i.  in  the  afternoon  of  EvAKsand  ^ 
the  faid  day,  made  this  riot  and  relcous,  and  carried  the  prifoncr^"'*'*^''®"'* 
away  through  the  king's  houfc,  and  caufed  him  to  cfcapc  {a). 

Upon  this  indiifhnent  nine  of  them  being  arraigned  pleaded  not  Sco  the  oafe  of 
guilty,  and  four  of  them,  viz.  Evans,  Cottington,  Thomas  Groom,  and  ^^^  ^^yce^ 
Heatley,  were  found  guilty,  and  five  of  them  were  found  not  guilty ;  ^   ^^'  *^''^' 
but  againft  three  of  them  there  was  probable  evidence,  that  they 
were  aiding  to  this  riot  and  rcfcous,  but  the  jury  acquitted  them. 

Wherefore  bccaufe  it  was  fo  great  a  riot  and  offence,  being  com-  By  the  common 
mitted  fo  near  the  court,  it  was  adjudged,  that  the  Taid  four  per-  ^^wo'*  «"<* 
fens,  which  werefo  convided,  (hould  be  committed  toprifon,  and  ^"|!Ji„TOou»** 
every  of  them  (hould  pay  five  hundred  pounds  fine  to  the  king,  and  nature,  maybe 
that  every  of  them  fhould  ftand  on  the  pillory  at  Wejlminflcr  and  punifhcti  not 
Charing-Crofs,  where  the  riot  was  done  ;  and  that  Thomas  Groom^  only  by /«  and 
who  was  a  cobler,  and  entered  into  the  houfe  w^th  a  drawn  fword  ^^^l^^'^'^p^ill, 
and  a  kettle  upon  his  head  as  an  helmet  to  defend  himfelf,  (hould  ^^* 

ftand  upon  the  pillory  with  a  fword  in  his  hand  and  a  kettle  upon  ^^[''if'A^' 
bis  head,  and  Ihould  be  bound  with  good  furetres  for  their  good  J*  Hawk*  p.V 
behaviour  before  they  fhould  be  delivered :  and  the  three  which  2*98. 
were  acquitted,  againft  whom  was  fuch  probable  evidence,  were 
bound  to  find  fureties  for  their  good  behaviour, 
(a)  Seethe  Riot  Ad,  x.  Ceo.  i.  c.  5, 


Thomas  Barkham's  Cafe. 


Case  \^ 


'T'HOMAS  BARKHAM,  upon  a  habeas  corpus  awarded  to  the  The  king'a 
^    Warden  of  the  Fleet,  was  brought  to  the  bar  ;  and  it  was  re-  ^*^"^'^  ^'"  *»*»^ 
turned,  that  he  was   committed  nth  Kovembcr  16^7  by  warrant  JJ,^*^^*^^"'*^^^ 
from  the  Lords  of  the  Council  to  the  Fleet,  to  remain  there  until  other  privy  cooncii 
order  given. — And  for  that  there  was  not  any  caufe  of  commitment  where  no  caufe 
mentioned  either  in  the  mittimus  or  return,  the  Court  conceived  »««prefled. 
he  ought  not  to  be  detained  in  prifon  j  whereupon  he  was  bailed.     pJJ|^  '^5'  '^^* 

593.-2.  Cro.  Si.  219.     Scc2.  Hale,  141^     2.  Hawk.ch.  15,  f.  70.     a.  BI.  Rep.  756.    2.  Wilf,  1^5. 

Lavvfon's  Cafe.  ^^"  »»• 

r^NE  Lawfofiy  at  the  fame  time,  upon  another  writ  of  habeas  corpus  t'^*  return  ro« 
^^  to  the  Warden  of  the  Fleet,  and  returned,  that  he  was  com-  i'*^*!'*  "^"? 
mitted  4th  May  1638,  by  the  Lords  of  the  Council,  and  no  caufe  orc'^Jlmit?new^ 
Ihcwn,  was  therefore  let  to  bail.  Ante,  133. 

Poft.  579.  595.-2.  Init  55.    Vaugh.  137.    Palm.  558.     3, Com.  Dig.  456.    2.  Hawk.  P.  C.  169.  1JJ5. 

Smith  af^atnft  Fniith.  Gaie*i2. 

A  SS18E  of  a  rent- feck  in  the  county  of  Cambridge.  Upon  a  A<!emandand 
*^  fpccial  verdift  the  cafe  was.  That  a  rem-feck  was  granted  of  no"-p»y"^cm  of 
four  pounds  a-year  by  John  Smith  to  Nathaniel  h'ls  Ion  in  fee,  if-  ^J'/^^ ^'hjcrle 
fuing  out  of  an  houfe  called  the  Unicorn^  in  Lynton,  payable  at  the  -,^^^5^  ,5  \  ^|^_ 
Annunciation  and  St.  Michael  2X  the  houfe  of  the  faid  Nathaniel  iii  feirmofihcrcnr, 
Lynton^  to  begin  at  Michaelmas  after  his  deceafe,  and  gave  fixpence  altJioogh  by  the 
in  name  of  feifin,  and  for  rent  due  at  tlic  jitmunciaiiQn  1637,  and  ^^^^}  '^  ^^"* 
fix  yw5  before,  and  not  paid,  &c.  Z^'^VXt.!^ 

K  k  4  The       ^ 
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Shitv  The  jury  find  the  grint  of  the  rent  and  feifin  given,  and  the  de» 

^ainft  txiand  at  the  faid  hoyfe  called  The  Unicorn,  at  the  &id  Feaft  of 

Smith.  ^^  jtnnunciation  1637,  and  that  none  wa«  tliere  to  pay  it.    The 

Btndl.  59.  quef  Jon  was,  Whether  this  ^crc  a  difleiiin  for  the  rent  arrear  ? 

Fle»wd.  71, 

4.  Co.  73.  Th^  doubt  was,  Whether  it  werp  a  good  demand  for  the  rent  at 

c^ki^'  ^^^  ^^^  ^^  ^^  Annunci^ttm^  at  the  houfe  out  of  which  it  was 
c^iii.  ui!b.  i^«"g>  s^nd  not  at  the  houfe  where  it  was  payable  ? 

^,l^f^\,iij^,^^^.  And  it  was  rcfolvcd  by  th^Chief  Justice  andMvsELF,  being 
Hob.  iof.*  '  juftices  of  aflife,  after  advice  had  with  other  of  the  Judges,  who 
4  Bjic.Ab.156.  were  of  the  fame  opinton,  that  it  was  a  good  demand,  and  adif- 

feiiin  for  not  payment ;  and  that  this  gitt  of  fixpence  in  name  of 

feiiin  was  good  feifin :   and  the  jury  foun^  all  in  dam^es,  viz. 

twenty-four  pounds,  not  mentioning  it  to  ^  for  arrearages  of  rent ; 

and  it  was  well  enough,  for  the  precedents  warrant  ooth-ways. 

Whereupon  it  was  adjudged  for  the  plaintiff.     Fide  Ce,  Lin  I53*^« 

y  Co.  18.19.  a.  OTtdthe  Buok  of  Entries,  foL  78.  l^  ^9.  HiL  45.  J&z- 

rot.  i/j  C$m*  Banc*  ATM.  yfjpfifcr  q  Rcnt-feclu 

9et4,  Geo.  a,c.  ik. 


^Iicba(Iixui$ 


Michaelmas  Term,  ^ 

14.  Car.  !•    In  the  King's  Bench. 

Sir  John  Bratnpflx)n,  Knt.  Chief  Jujlke. 

Sir  William  Jones,  Knt.  1 

A'r  George  Crokc,  Knt.  >  Jujiices. 

Sir  Robert  Berkley,  Knt.  \ 

Sir  J6hn  Banks,  Knt.  Attorney  Generah 

Sir  Edward  Littleton,  Knt.  Solicitor  General. 


Anonymous.  x  ca«i  t. 

TRESPASS  againft  hufband  and  wife  for  breaking  h»  clofe.  In  crefpaft 
After  vcrdift  for  the  plaintiff,  the  hulband  died  betwixt  w/SifTIto 
the  day  of  the  nifi  prius  and  day  in  banco.  iaiiTdie  W- 

Archibald  now  moved,  that  no  judgment  fliould  be  entered  ;  *^.""  ^^'"-^ 
for  the  huiband  being  dead,  the  aftion  as  to  the  wife  is  by  the  aft  l^L^hi  writ^ 
of  God  abated :  and  tor  th4t  cited  6.  £iiw.  3.  pi.  295,     11.  Hen.  7.  om  be'{^ 

pi*  6.  againft  cht/m. 

And  it  -was  held  by  ALt  the  Court,  that  the  deaith  of  the  p^JT**'** 
plaintiff  or  defendant,  after  verdift  hjwfi  prists  and  before  the  day       '  *^^ 
in  hamo^  Aall  abate  the  writ  or  bill :  and  although  hvfband  and  ^^-  J*j:  »9* 
wife  be  but  one  perfon  in  law,  yet  forafniuch  as  the  hufband  is  J  s|^.  tti  ia«. 
dead  before  the  day  in  hanco^  no  judgment  raay  be  entered  j  and  if  it  3.  toon.  5. 
be  entered,  it  is  error.  *.  Srra,  io6t. 

But  becaufe  this  is  in  an  aftionof  trefpafs  which  isbutperfonal*  i.'wiif.'i^* 
and  is  joint  and  feveral,  the  Court  doubted  ;  for  it  is  clear,  if  ^, 
the  wife  had  been  dead,  atui  the  hufband  furvived,  judgment  Ihould  *•  ^^d.  115. 
have  been  entered  againft  him  :  and  the  reafon  is  the  fame,  that  ^•«J*'.4»5- 
(he  furviving  Ihould  be  chargeable  for  tlie  trcfpafs.     But  whether  \^V^'  ^'^ 
the  bill  (hall  *bate,  the  Cou*t  would  advifc ;  per  quod  adjourmtur.  \,  BucAb.  to. 
Slot  17.  Car,  a,  c.  8.  and  8.  &  ^.  Will  3.  c.  lu.  4.  fiac.  Ab.  39. 

Ceely  againfi  Hoflcins.  Casi  a. 

Hilary  Term^    1 3 .  Car.  i .     Roll  696. 
TERROR  of  a  judgment  in  tlic  common  pleas  in  an  aflion  for  "Thouartfor^ 
^  tliefe  words  :  **  Thou  art  forfworn  in  a  court  of  record,  and  ttcourTo?* 
^*  that  I  will  prove."    After  verdiS,  upon  not  guilty,  and  found  u cord' areVc, 
for  the  pkintiff,  the  dpfcndjint  there  mioving  that  thete  words  were  tiooabk,  wkhJ 
not  adlionsdble,  and  judgment  being  there  given  for  the  defendant,  <>"*  ft«»«»s  in 
a  writ  of  error  was  brought  a;id  afligned  in  point  of  judgment.        jJid'^T""* 

RoLL€,  fffrthe  plaint! f  in  error,  moved  to  have  the  judgment  vcrial,  tbe  court 
rcverfed,  Secaufe  the  words  ^re  very  ilanderopsj  and  as  much  as  of  error  wM 
if  he  had  faid,  *♦  He  was  a  perjured  perfon."  .  ««^i«<*gn»Me. 

But  MAY«AK©,/#r  the  defettdant  in  error,  fald,  That  it  had  been  **  ^^^  ^^^* 
much  debated  in  the  common  pleas,  and  the  Court  there  agreed,  T^?tCt.  401, 
that  the  aftion  would  not  lie  ;  and  lie  conceived  the  reafon  to  be,  ».  s«\ind/»56/ 
l^ecaufc  be  4id  U^t  f^v  in  what  coijrt  of  record  hp  w^  forfworn  ;  i-Uv.  310. 

'  jjpy  CirUi.  181. 


5»o 


CuilT 


Cass  $« 


mac*  creeled  io 
tlv  neighbour- 
hood of  other 
houfei  U  4  nu* 
ian^e, 

a.RolLAb.  139. 
H;iu.  i|6. 
Palm.  536. 
Vcni.  »6. 
|Ceb.  500. 
3.  Bi.  Com.  2 1 7. 
Salk.45i-  460. 
Ld.  Ray.  1163. 
N| .  Com*  Dig. 
IT4. 

Strange,  704. 
I.  Burr.  333. 
I    Havik.P.C. 
Ch.  ;5.f.  10,11. 


Ca>z  4. 


In  flanrfer, 
wo  ds  (hall  be 
con  ft  rued  ac- 
cotdmg  to  tlieir 
common  accep« 

4\p:<;,  1»2.  260. 

Port.  516. 
4.  Co.  73.  19, 
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nor  tliat  he  was  forfwom  in  giving  any  evidence  to  any  jury '  and 
it  niay  be  that  he  intended  only  that  he  was  forfworn,  not  judi- 
cially, but  in  ordinary  difcourfe  in  fomc  court  of  record. 

But  Jones,  Berkley,  and  Myself  held  clearly,  that  the  adion 
well  lay;  and  fuch  foreign  intendment  as  Maynarp  pietended 
ihall  not  be  conceived  ;  and  it  (hall  be  taken  that  he  fpake  thefe 
woids  maliciouilyy  accufing  him  of  perjury,  and  for  a  falie  oath 
taken  judicially  upon  judicial  proceedings  in  a  court  of  record;  and 
fliall  be  underftood  according  to  the  common  fpeech  and  ufual  in- 
tendment^ as  to  fay,  fuch  a  one  is  '*  a  murderer*'  (not  fpeaking 
whom  he  murdcrecf,  or  when),  an  adion  lies  9  and  it  fhall  not  be 
intended  that  he  was  a  murderer  of  hares,  unlefs  fuch  foreign  in- 
tendment be  difcovered  or  (hewn  in  pleading.  Wherefore  they  all 
held,  that  the  judgment  is  erroneous  :  but  becaufe  Brampston 
was  abfcnt,  they  would  advife.— And  afterwards  the  judgment  was 
rcverled,  and  the  plaintiff  recovered, 

Morley  againjl  PragneL 

Trinity  Tirm,  14.  Car.  u  Roll  549. 
A  CTION  ON  THE  CASE-  Whereas  the  plaintiff  is  owntr 
-^  of  a  common  inn  in  Eajigeftocky  that  the  defendant  maliciouflj 
erected  a  tallow  furnace^  and  boiled  therein  much  flinking  tallow, 
to  the  great  annoyance  of  him  and  his  guefts  ;  and  by  reafon  of 
fuch  ftench,  arifing  thereupon,  many  of  his  guefts  left  his  bouit, 
and  many  of  his  family  beanie  unhealthfuK  Upon  not  guilty 
pleaded,  a  verdidT  was  found  for  the  plaintiff. 

Germ  yn,  Serjeant^  moved  in  arreft  of  judgment,  that  an  adion 
lies  not,  for  he,  being  a  tallow-chandler,  ought  to  ufe  his  tradcy 
which  cannot  be  faid  to  be  a  nufance. 

But  ALL  THE  Court  held,  that  as  the  declaration  is  penned  the 
aAion  is  maintainable  \  for  every  one  ought^r  utifuo^  qmda&enum 
non  lidat :  then  when  the  plaintiff  i<^  an  inn«-keeper,  the  defendant 
erefting  a  tallow-furnace  annoyed  his  houfe  with  ftenches,  efpe- 
cially  by  boiling  ftinking  ftuff :  and  fo  in  TobayUs*s  Ca/e^  who 
ereftcd  a  tallow-furnace  acrofs  the  ftrect  of  Denmark -hetife  in  the 
Strand^  it  was  found  a  nufance  upon  the  indiAmcnt,  and  adjudged 
to  be  removed.  Whereupon  judgment  was  here  given  for  the 
plaintiff, 

JeflTryes  agai/ijl  Pay  hem. 

Trinity  Term^  1 4.  Car.  1.     R9U  528. 
A  CTION  for  thefe  words  of  the  plaintiff,  being  an  attorney; 
-^^  •*  He  is  a  bafe  cheating  cozening  knave,  and  hath  cheated  mo 
**  as  never  any  man  was  cheated^'* 

Thccjueftion  was.  Whether  an  afiion  would  He  for  thcfewords? 
for  if  he  had  not  (hewn  that  he  was  an  attorney,  an  action  would 
not  have  lien^  and  as  it  is  laid  barely  without  any  circum- 
fiance,  itdoth  not  appear  that  it  touqheth  ]iin^  in  hi$  prpfeQioiK 

The  Court  therefore  would  advife, 
Cro.  Jac.  15S,  166.    $a^er,265.    ^^?  R*^sb.  9^9. 

Tlie 
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The  King  againft  Sir  John  Drydcn  and  three  Others.         Cai«  5, 

r\ti  a  writ  of  right  of  advowfon  the  parties  being  at  ifluc,  and  put  in  a  writ  of 
^^  upon  the  grand  affife,  there  ifluccl  thereupon  a  vmre facia i^  to  '•«**'  tho^m 


return  quatuor  militesy  that  they  cum  feipjis  mouldy  return  twelve  ^^^f^^^^^ 
others,  who,  with  the  faid  four,  Ihould  make  a  jury  returnable  ^n  dToln  ciiL 
O^abis  Afichaelis.    Upon   the  day  of  cflbins,  vhz,  i6th  O^cicr  if  h  can  he  cait 
14.  Car.  I,  the  demandant  appeared  and  prayed,  that  the  tenants  be  *«  thiicafc,  is 
demanded:  and  before  Berkley,  Jujiice,  who  only  kept  the  cf-  ^®»^«f»«'*P- 
foins,  the  tenants  being  demanded,  James  Turhwy  their  attorney,  SorSed^**^ 
appeared;  and  the  demandant  prayed,  that  their  default  might  be  ^a^r,  Whether 
recorded,  for  they  ought  to  appear  in  pcrfon. — Berkley,  Jujiice^  the  four  knight* 
held,  that  they  might  well  appear  by  their  attorney,  who  was  ad-  °"  *^  s^*™* 
aitted  before  iipon  the  record.  ,tu«^",  ^^ 

Afterward  he  prayed  for  the  tenants,  that  they  might  be  eflbincd  ;  ^»cthor  they 
which  being  contradicted  by  the  plaintiff,  Berkley,  ^///?/V^,  caufed  ^  ^  "*^ 
the.prayer  to  be  entered.  lom^.^ 

Afterward  the  four  knights  b^ing  called  appeared,  and  they  were  ScechccontiiHi- 
appointcd  to  chufe  others  to  them ;  and  there  being  a  queftion  *]^"**'^**'*^* 
about  the  number,  they  were  Appointed  to  chufe  twenty  to  them  g  *  |^^  ^^* 
to  make  a  number  complete  (as  the  clerks  faid  was  the  courfc}*        5  5*5  9- 

But  now  being  moved  in  full  Term,  it  was  refolvcd. 

First,  That  the  tenants  may  appear  by  attorney. 

Secondly,  That  the  effoin  caft  was  not  allowable,  becaufe  the 
appearance  by  their  attorney  was  entered  and  recorded  ;  and  if  an 
elToin  would  lie,  it  Ihould  be  as  well  caft  for  the  attorney  as  for  the 
tenants :  and  when  an  appearance  by  their  attorney  is  recorded, 
they  cannot  at  the  fame  time  be  eflbincd  i  wheielore  for  this  caufc 
tlie  eflbincaft  was  difallowed. 

Thirdly,  The  queftion  was,  Whether  this  rJUer  of  twenty  to  Moor,  S7. 
tlie  four  knights  be  good  *;  or,  whether  they  ought  to  chufe  and  re-  ^^'  L>t- 'S^-*- 
turn  twelve  only  ;  and  if  tlicrc  ought  to  be  twelve  only  returned.  Booth  00  Rc4 
whether  the  return  of  twenty  makes  not  the  whole  return  void;  Aa.  56,97,. 
or  that  it  fhall  be  good  for  the  twelve,  and  furplufagc  for  eight  ?— 
Hereof  THE  Court  would  advife  (a) ;  and,  Whether  there  might 
be  any  challenge  againft  any  of  the  four  knights  (^),  becaufe  no 
exception  was  taken  againft  them  the  firft  day  ?     ^7^//*  15.  Ecfw.  4^ 
fL  I.     39.  Edw.  3.  pL  2.     7.  IJcN,  4.  pL  2.    22.  EJw.  3.//.  18, 

(4)  In  S.  C.  1.  Roll.  Ab.674.  it  is  Uid,  (h)  Set  24.  Gee.  i.  c.  18.  by  which  thit 
Ch^  Court  hUd  the  return  good.  caufe  of  challenge  is  taken  away.  See  alfo  on 

this  point  ».  Hawk.  P.  C.  580. 

J^ulcarry  and agai-fiji  Eyres  and  Others.  ^^'^  ^v 

MicbfLilmas  Term^  13.  Car.  !•  Roll  333. 

ERROR  of  a  judgment'in  the  king's  l^nch  in  Ireland^  in  an  ejeft-  On  a  t^H^tim, 
mcnt  of  a  leafe  by  the  Earl  Qflvmond  of  forty  meffuages,  five  ^"//^^^"^^j" 
hundred  acres  of  land,  forty  acres  of  meadow,  two  hundred  acres  of  ^1  *iconce^  le*    <v. 
pafturc,  one  hundred  acres  pf  boo,    and.  one  hundred  acres  of  the  leflbr,  after 
B&uE&Y)  in  the  villages  and  territories  of  JO-  S,  and  ^.  notice  of  an  af. 

figpment  wiih- 

Upon  not  guiltv  pleaded,  a  fpecial  verdift  was  found.  That  the  o«t  licence,  ac- 

^arl  ofTf^mQud,  being  feifcd  in  fee,  let  it  to  the  plaintiff  for  one-  ^P^^j^J'JJj' 

and-twenty  years,  ^rendering  rent,  with  condition  that  he  ftiould  ^^^hedifpe'ptcs 

pot  let  gr  alien  any  part  above  three  years  ;  and  if  he  did,  that  the  with  the  condi. 

•  Jpafe  lior. 
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Mc!.«AMT    kale  fhotild  be  vcidi  and  he  re-enter:  and  he  let  for  three  years; 
*"**  "TT      and  lb  from  three  years  to  three  years,  during  the  term  of  his  life, 
tT*M«  Mid    ^^  '^^  ^**'^^  ^^  '®"S  *•  ^^^^  ^^  ^^^^  ^^^^r  ***  aflignmcnt,  accepted 
Otmb«i.     ^he  rent  due  from  the  ailigoee,  and  notwithftandin^  re-^ntered^aad 
r:  Roll.  Abr.    made  this  leafe  to  the  plaintiff:  and  the  defendant  re-entered. 
V%e'^t  "^^^  queftions  made  in  Ireland  upon  this  leafe  were.  First, 

Co.  Lk.51.2T  5.  Whcilier  it  were  a  breach  of  the  condition  ?  Secondly,  Whether 
Cr».  tit.  553/  the  acceptance  of  the^  rent  by  the  hand  of  the  affignee  makes  it 
572'  good)  and  difpenteth  with  the  breach,  efuecially  Sic  acceptance 

Cio.  jac.  398.  %^ii^r  at  another  rent-day  ?  And  it  was  lefolved  ticre,  and  adjiickai 
5;irr;V^    for  the  defendant.  '^ 

1.  Blur.  139.  But  THE  CouRT  h^re  reiolred,  that  it  was  a  plain  breach  of  the 
Cowp.  481.  condition,  and  the  acceptance  after  might  not  difpenfe  with  the 
•.^^  crm   ep.    joQ^j^JQij^  feeing  it  was  that  it  Ihould  oe  void ;  to  it  was  abfo- 

lutely  determined* 
Ejcament  wtti       Grimston  then  took  an  exception  to  the  declaration.  That  one 

lb  many  aow  of  '^"^""^^  ^1^^^^   ^^  ^^g  ^^  "®^  8°^  >    ^^^  *««   ^   'W)t   ailj  fuch 

fc^.  word  known :  but  it  was  held  to  be  an  vf«al  word  there  and  well 

FMt  555.  known  {a) ;  and  if  it  were  not,  yet  the  plaintiiF might  rektfc  his  6> 

t)ougi.  3c  5.  mand  as  to  that  land,  and  have  his  judgment  for  &  refidue* 

EjsaiDfm  for  ANOTHER  EXCEPTION  taken  by  him  was*  Becaufe  it  was  t*  r/A 

land  i)in5  in  fo  ct  territori'is.^Bnt  it  was  held  to  be  well  enough,  for  they  be  of 

foch  vi!Ug€i  jjj^  j^j^^g  j-g^fg     j^j^j  jf  j^Q,.  j^  jj  jj^j^  furplufage  for  territorits. 

^nd  tcrnl^rui  a  ;  . 

cood.  Whereupon  rule  was  given,  that  judgment  fliould  be  revericd« 

unlefs  otlier  caufe  were  fhewn. — And  afterwards,  being  moved  again, 
the  judgment  was  teverfed ;  and  judgment  given  for  the  plaintiff, 
ji4oJ  recuperet  tcrminum  Juum  pr^edi^um, 

The  writ  of  It  was  moved  how  the  halerc  facias  p^ffiffionem  Ihould  be  awarded; 

poiTeffion  on  le-  — and  RESOLVED,  tliat  there  fhould  be  a  writdirefied  to  tbeC'HiEF 
verfingajodg-  Justice  in /rWtf;/^/ to  rcverfe  that  judgment,  and  ix)mniandingta 

mem  10  tjedt-    -'j^-,ix  Jfe>  &*^ 

mem  from  In.  award  execution  {b) . 

it^Mdf  is  to  be  dirc£l«d  to   mc  Cuixy  Justicb,     s.  Saund.  156.      Cro*  Jac*  513*      Ydt.  iiS. 

4-  Burr.  215^.    5.  Com.  Dig.  303. 

{a)  Stran<#,  71.  It  will  lie  for  a  moun*  received  or  adjudged,  or  aQ  other  proceed- 

tain  in  Inland,  ot  for  alder  car  in  Norfolk,  ingt  be  had  by  or  in  any  of  his  oujefty'i 

Stra.  ic6').  io?4«      I.  Burr.  139.   613.  courts  in  this  kingdom  in  any  a^on  or  fnii 

5.  Com.  Dig.  273, 174.  at  lawor  ifv^quity  infttntted  ia  any  of  kie 

(/>;  Ey^^.Geo.  3.0. 53.  and  a;. Geo.  }•  insgcfty*s  dmrti  in  Xtc/m^ 
9^  %%,  no  writ  of  error  or  append  (hall  be 

Casi  7.  Thomas  Smith  agahifl  Richard  Cooker. 

Trinity  Term,  14,  Car,  i^  RoU  1499. 

Anaeiionwiii  ACTION  for  thefe  words  of  the  plaintiff:  **  Thou  and  thy 
he  i^  huii>and  -**  **  Wife,"  innuendo  the  plaintiff  and  Agnes  his  wife,  •*  arc  both 
«'°°h****'^  "b*  **  ^'JtchcJ,  and  have  bewitched  my  mare»"  iumemlo  the  marc  of  the 
J  Ij^""*^  ^^  faid  Thomas,  where  it  ought  to  have  been  •*  the  mare  of  the  faid 
"wiichcs,  and   **  Richard,'' 

**  have  bewitch-  A  ficr  verdift^  upon  not  guilty,  for  the  plaintiff,  it  wa»  moved  in 
iLiLT  ^\^'*  ^^^^  ^^  ^  udgmen t  for  the  defendant,  Becanfe  that  two  cannot  com* 
n^rrot  *«Thc  "^'^  ^^^  witchcraft ;  alfo  it  cannot  be  the  mare  of  the  plaintiff  and 
«•  ^/wwi///' i»;-  the  marc  of  the  defendant,  Tcgpradini  Thomje  imports. 
[\^*f^l^  ''^  ^^^  ^^  i2//ff^<7/tf  r :  for  the  words  ought  to  be  referred  as  they  wcr& 
«•  jj.nd^tnt.  •    fp^jj^^  y^jg^  ^Yl^l  both  of  them  bewitched  my  mare  i  and  •*  hcth"^ 

fi.C.  icne»,409.    *  ^  # 

I  Roll.  Ab«  &4.    Cro.  Jac,  10^.    Dyer,  19.    GouMf.  76.    |.  Bsf.  Abr.  33.    4.  Baa.  Abr.  ic. 

xdtR 
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refers  to  each  of  them,  that  they  had  fevcrally  committed  the  of-       Smitw 
fence :  for  if  a  man  faith  to  two,  "  You  both  have  murdered  J.  S.**     ^^^'^^fiu 
each  of  them  (hall  have  his  aft  ion  fevefally,  and  not  jointly,  as      -  ^^^'^ 
TH?  Ye AR-BooK  28.  Hen,  8.  pL  19.  is :  and  for  the  laft  words,  #»««- 
enJo  the  marc  of  Thomas^  Thomas  is  repugnant  to  the  precedent 
Words,  &C.    Therefore  judgment  was  given  for  the  plaintiff. 

Anonymous.  CAimt. 

TRESPASS  of  aflault  and  battery  againft  hufband  and  wife  for  a  J^^rnent 
-*-    battery  done  by  the  wife.     The  defendants  being  found  guilty,  **5f^fll*^*JI* 
die  queilion  was,  Whether  a  quifi  capiatur  fhould  be  entered  againft  battery  by  the 
buiband  and  wife?— And  it  was  resolved,  that  a  quid capiatur  wife,  xh»tmfim% 
Ihall  be  againft  the  hulband  only.    And  Keelikg,  Clerk  of  the  fttli  be  tgaiitit 
Crown^  and  Hodsden,  the  Secondary^  informed  the  Court,  that  {0  ^^*  httfl>«"^ 
were  all  the  precedents,  although  tlie  wrong  is  only  done  bytlie  Ante,  407.  c«, 
wife.  ,,*. 

Cro.  J«c.  sd).  aas-     Moor,  704.      Sir».  1167.  ift)?.     3.  BI.  Com.  414.      !•  Wilf.  i49-  ^•^"'"'P' 
Hnc.  34S. — Sec  5. * 6.  WiU.  ft  Mary,  c.  i».    Carlh.  ^90.     5,  Mod.  %%^. 

Kemp  agatnji  Barnard.  Cah^. 

Hilary  Term,  13.  Car,  1.     Roll  I2p. 
T  JPON  a  fpccial  verdid  the  qncftion  was.  Whether  a  leafc  by  ^^^Jl^^^ 
^  the  king,  under  the  exchcquer-feal,  of  lands  ufually  demifed  undwihctt-* 
to  one  for  life,  remainder  for  life,  remainder  to  a  tliird  for  life,  re-  chequer-fol  U 
ferving  the  ufual  rent,  (hall  be  good  or  not  ?  good. 

Mayv  AKDtforiheJefefulanti  very  much  urged,  that  it  could  not  Ame,^oo.t7f. 
be  but  under  the  great  feal ;  for  a  freeliold  cannot  pafs  from  the  RoIl.Ab.iU* 
king  but  by  patent  under  tlie  great  feal.  Cro,  jic.  109, ' 

But  ALL  the  Justices  held,  that  Icafes  for  life  under  the  ex-  *•  ^^-  '^-  **• 
chcquer-feal,  being  of  lands  ufually  leafed,  and  referving  the  an-  ''  c^m.Dii. 
cientrcnt,  are  allowable  and  good  for  the  king's  benefit,  that  his  3^3. 
land  fliall  not  lie  unletten. — And  Jones  affirmed,  that  all  the  Ba- 
rons of  the  exchequer  faid,  that  it  was  their  Courfe  to  demife  as  well 
for  life  as  for  years,  and  it  hath  always  been  fo  allowed ;  and  of 
their  courfe  there  this  Court  fhall  take  conufancc,  as  it  is  in  Lane*s 
Cttfi  (a)*    And  for  this  caufc  rule  was  givcn^  that  judgment  Ihould 
be  entered  accordingly,  unlefs,  &c. 

(a)  2,  Co.  16. 

Talory  againfl  Jackfon.  Ciisi  !?>. 

Trinity  Term,   14.  C^r.  l.    j^c// 187. 
"r\EBT  upon  the  2.  Edw.  6.  c.  13.  for  carrying  away  his  corn,  TheOaftiteof 
^^  the  tithes  not  being  fet  out  20.  Jnc.  i.  and  21.  Jac.  i.  and  fo  Limu«ion«to(jf 
until  II.  Car.  u    The  defendant  pleaded  for  the  laft  three  years  "IVj^.'e'lc^lj, 
non  debet  ^  and  for  the  refidue,  the  ftatutc  of  21.  Jac.  i.  c.  16.  of  Li-  j*  s^^,^  Lg/ 
mirations.    And  hereupon  the  plaintiff  demurred  \  and  the  record  r.  Lev.  191. 
being  read,  all  th£  Court  held,  that  thcftatute  doth  not  extend  i*  S^wn^  3^- 
to  this  aaion.  5.co«.D;<r.5j2. 

Dunb.  113. 
Whereupon  RoLLE,/or  the  defendant^  moved,  that  the  demurrer  a  dem«rwr 
ihould  be  waived,  and  they  would  plead  Kon  debet  for  all  -^But  the  o^«  jomcdcan* 
Court  faid,  it  conld  not  be  without  the  plaintiff's  conl'ent.  ^^^  ^^'^f 

Ante,  347.— Ba  oes,  155.     i.  Burr,  346.     5.  Com.  Dig.  136.  531.    4.  Bac  Abr.  j^i.' 
S.c  S.ft9.  Will.  3.  c.  It. 

i^ir 
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Casf  tt.  Sir  John  Fitzherbert  againft  Sir  Edward  Leach* 

Awrirofmor  TJ^RROR  in  the  exchequer  chamber  of  a  judgment  given  in  21 
liS^u^cham-  ejeftment  in  the  knig's  bench.  .  The  plaintiff  affigns  for  error. 

»erulJ!onVr^   That  whcrcas  FIVE  were  named  defendants,  and  in  tlie  record  it 
^)W?as  well     >s  mentioned,  that  after  the  verdict  againft  them  al),  and  after  the 
mvnriofUw.  laft  continuance,  two  of  the  defendants  were  dead,  as  tlie  plainrJr 
furmifed,  and  tlic  defendants   b!>c  non  didicerunt  fed  CGgfsovtrunt  Jvt 
Virum  the  judgment  is  entered  againft  the  three  ;   that  the  two  did 
not  die  iince  ttie  laft  continuance  made  upon  the  roll,  bat  long  time 
before  the  verdid,  and  before  divers  continuances,  upon  the  roll 
entered.     Whereupon  Bakks,  the  King's  jittorneyj  moved,  that  it 
might  be  examined  in  this  court — But  the  Codrt  held,  that  they 
might  not  here  make  any  fuch  examination^  being  after  the  judg- 
ment entered  (a). 
iifteflbin  la  And  then  it  was  moved,  Whetlier  an  error  in  deed  be  affignablc  in 

^eec!  u  afl^-  ^^  exchequelr-chamber  upon  the  27.  Elix.  c.  8.  ?  bccaufe,  2$ 
4teqi^cham.  Berkley  laid,  the  ftatute  only  gives  authority  to  examine  errors  iv 
bcrooiy.JFirk  A'tt^.-^But  Brambston,  Jokes,*  and  Myself  held,  that  it  ij 
c  ».  well  ailignable  j  for  the  ftatute  giving  the  writ  of  error,  gives  tlat 

Cro.  Eltz.  731.  authority  as  well  to  examine  errors  in  deed  as  errors  in  law. 

Cro.  Jac.  5.      Hobait»5.     2.  Lev.  38.  i.  Vent.  207.  2.  Mod.  194.   5.Coin.Di;.i87. 1.  Bac  Ab.2U 

If  an  error  in         Then  it  was   moved  how  it  fliould  be  tried  :   and  Hodsdek, 

<aa  be  afl&gned  the  Secondary,  faid,  that  it  hath  been  tried  by  itiji  prius  out  of  tlw 

•»  the«7.£A*».  exchequer  chamber ;  and  there  be  divers  precedents  to  that  pur- 

^cd  b  *^^t*^f  po^<=-— But  Jones  faid,   ho  doubted  thereof,  becaufe  the  ftamte 

jisK^t«iTntbe  gives  this  power  to  the  Juftices  of  the  one  bench  and  the  other; 

cxcbrquer         and  that  the  court  of  the  excheqtier  chamber  is  newly  eredcd. 

chamber.  And  BERKLEY  held,  that  it  was  not  the  intentof  the  ^j.'Eitz.  c.8. 

to  give  them  fuch  authority.     But  Brampston,  Chief  JtffiUet  and 

Myself  doubted  thereof,  becaufe  the  ftatute  giving  authority  to 

reverfe  or  affirm,  implies  an  allowance  of  the  means  to  do  it. 

Whereupon  adjoumatvr.^Mich.  42.  tsT  43.  EH%.  Roll  335.  Few  v. 

Long  (^j,  error  in  the  exchequer  chamber  in  fait  aftigned  and  tii  i 

by  niji priusy  and  found,  and  for  thatcaufe  reverfed:  and  the  like 

cafe  in  Hiiaty  Term^  16.  Jac.  i.  Roll  75.  error  in  fait  affigned  there, 

and  tried  by  nifi  prius.     Confimile  in  Michaelmas  Term^    IC.  Car.  I. 

Roll  169.  in  the  cafe  of  Smith  v.  Afar  chant  (r). 

(a)  Jones,  410.     Moor,  469.    x.  Burr.  {b)  Cro.  Jac.  5. 

365.     Ld.  Rayai.  717.   Sid.  385.  S4k.  8.         {<)  See  17.  Car.  1.  c.  8* 
Caith.  181. 

Cam  u.  Thornton  agaififl  Lyfter. 

Inaao^iojiof  'TRESPASS  of  affault,  battery,  and  wounding,  on  thefirdof 
a(fauitandbat.     1     jfugufl  i^.Car.  u    The  defendant  juftifies  in   his  own  de- 

X^^^'^and  f  ^?"^'  ^y  ^^^^^^^  ^^ ^"  ^^^^^^  ^^^^ ^y  ^^^^ plaintiff;  and  iftue joineJ 
juaificAdon  of  thereupon.  The  defendant  gives  in  evidence  aflault  and  battery 
/Mtf^ir/zonthc  by  the  plaintiff  on  the  fecond  day  oi  July  13.  Car.  i,  before,  anJ 
fame d»y,  the  that  it  was  in  his  own  defence  ;  and  produced  divers  witneflcsto 
I^aintiff  may  prove  it.  The  plaintiff  fhews,  that  the  battery  vffhich  hcintcrKJed 
oittTzOku^on  was  on  the  ninth  day  of  July  13.  Car.  i. ;  and  produced  alfo  divers 
the  9U1  July      witnefles  to  prove  that. 

»*[^J^»"?i  for  Littleton,  the. King's  Solicitor,  and  others  of  counfel  wirh 
InlteHa  "  "^*  *^  defendant,  inlifted,  that  it  was  no  evidence  ;  for  the  plaintiff 
Abie,  a^9.        Ought  to  have  made  a  fpecial  replication,  and  (hewn  that  fpecial 

a.R«U.Ah.68o.  Itatter* 

6S;«        Dyer,  z^t    Co.  Lit.  iSi.  h.    Srowol.  3J3.    Bull,  N.  P.  if. 

Bot 
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But  ALL  THE  Court  held,  it  was  not  rcquifite :  and  if  another    TaotNTCii 
day  had  been  (hewn  in  the  replication,   it  mould  be  a  dcpaiture ;        <»r*»"»'2 
but  it  fufficcth  to  Ihcw  it  in  evidence  to  be  done  at  another  day  fans        **^  "• 
fin  qfaulty  for  the  day  is  not  material. 

Jones  faid,  if  they  had  both  agreed  upon  one  day,  it  (hould  have  '''*^*'**^ 
been  fpecially  pleaded  :  but  Bram^ston  held,  it  was  all  one;  and  ^^^^'^ 
as  it  is  now  pleaded  to  be  at  fcveral  days,  it  is  clearly  unncceflary.    /a«/^ooAd>^ 
a  replication  that  the  allaiilc  intended  was  oo  9Ch  JuJj^  i|  a  JUfihmr4  ui  pitidiog. 

The  Solicitor  urged,  that  it  (hould  be  found  fpecially :  but  the  The  Court  will 
Court  faid,  it  was  fo  dear,  they  would  not  have  it  fo  tound.  And  ^u  wdla*/*^* 
die  jury  gave  one  hundred  pounds  damages  {a).  ^^^^  ^^ 

(a)  This  cafe  is  4eniQd  io  Uo  d  v,  Jonct     ^,  Mod.  x  20.  a.  Ld.  Ray.iox  5.«-L.  C.  B* 
and  Otfien,  Ealler  Totti,  13.000^1.  and     PaaxkK*i  jV/^S. 
1.  Roll.  Ab*  68o,  pi.  3.   it  (ood  Jaw. 

Latham  againji  Atwood.  c^»«  '3- 

^MicifaitmaiTerm,ll^  Car,  I,  Roll       .  --\ 

•TROVER  AND  CONVERSION  of  two  hundred  and  fifty  Hop,  gwwmg 
•*-    pounds  of  hops.     Upon  not  guilty  pleaded,  the  cafe  appeared  ®"^  ®^  *"r^* 

'  *mhlcmemitf  and 

A  woman,  tenant  for  life,  takes  to  huftand  tlie  plaintiff  5.  Car.  i.  dail  jo  to  the 
the  remainder  being  to  the  defendant  for  his  life.  Thefe  hops  P^^^°1^^  r«P«*- 
wercgrowing  out  of  ancient  roots,  being  within  the  land  in  quef-  [enliJIr  fonffc^ 
tion  :  the  wife  dies  the  19th  Mgufi  9.  Can  i.  the  hops  then  grow-  and  not  10  him 

ing  and  not  fevered,  &C.  in  remainder. 

Tl>e  queftion  was.  Whether  tlirfe  hop5  appertained  to  the  huf-  fo.JMw.4:pl.i. 
band  or  to  himin  remainder  ?  becaufe  fhe  died  fo  fmall  a  while  be-  ai«^««6.pl.3o« 
fore  the  gathering  of  them ;  and  they  are  fuch  things  as  grow  by  c^Tl/^V  a 
manurance  and  induftry  of  the  owner,  by  the  making  of  hills  ,.^Roii.Ab.t2S. 
and  fetting  poles.  ilcom.  D.g. 

The  Court,  upon  the  motion  of  Grimston,  who  was  of^^^' 
counfel  with  theplaintiff,  held,  that  they  are  like  emblements,  which 
Ihall  go  to  the  hulband  or  executor  of  the  tenant  for  life,  and  not 
to  him  in  remainder ;  and  are  not  to  be  compared  to  apples  or 
nuts,  which  grow  of  themfelves.  Wherefore  adjudged  for  the 
plaintiff.  ^ 

Bayns  a^atpjl  Brighton,  CA«if4, 

"r\EBT  for  forty  Ihillings  upon  a  bill  obligatory;  and  declares,  In  debt  on  bend 
^^  That  the  defendant  by  his  bill  dated  February  coufefTtd  him-  ^^rtbepen.lty 
fclf  to  be  indebted  to  the  plaintiff  in  twenty  'fliillings,  folvendum  at  ^^Xxht 
Michaelmas  following,  ad  quam  quidcm   loluiionem  fauend.  he  did  principal  fom, 
oblige  himfelf  in   forty  Ihilhngs  ;  and  tor  non-payment  of  the  iemuftbeaver. 
forty  ihillings  the  aftion  was  brought.     The  defendant  pleaded, '^  «**« 'V*^** 
that  at  the  time  of  the  obligation  making  he  was  within  age  j  and  ^  P**^  **  *** 
iffue  thereupon,  and  found  for  the  plaintiff.  *'* 

And  GERMYN,Sfr/Vjw/,  now  moved  inarreft  of  judgment.  That  ^.^com'^Dirr* 
the  declaration  was  ill,  becaufe  it  is  not  therein  alledgcd  that  the  2S1. 
twenty  fhillings  was  not  paid  at  the  day ;  for  if  otlicrwife,  the  forty  l^ougl.  a  i  ^ 
fliillings  is  not  due.  *•  '^«''in  Rep. 

All  THE  Court  was  of  that  opinion;  for  it  is  not  an  obliga- 
tion with  a  condition.  Whereupon  rule  was  given,  thatjudg^ 
ment  ihould  be  entered  for  the  defendant,  unlefs,  &c. 

Anonymous. 
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^^•*  *5-  Anonymous. 

Tocaii  AN  AT.  p*RROR  of  a  judgment  in  the  common  pleas  in  an  adlon  for 
•ro»N«ra5a/*  -Ei  ^ords.  Whcrcas  the  plaintifF  being  an  attorney,  and  mala- 
^**"^  taiding  himfclf  his  wife  and  children  by  his  praftice,  that  the  de- 
it  a^MftUt.  fendant  fpakc  thefc  words  of  liim  and  of  his  office  :  **  He  is  a  very 
Ance,ts9.4t7.  **  bafc  ro^e,  and  a  cheating  knave,  and  doth  maintain  himfclf  his 
,460. 5to.  «*  wife  and  children  by  bis  cheating."     Upon  not  guilty  pleadct]. 

|»oft.  55s.  jii^j  verdid  for  the  plaintiflF,  and  judgment  given,  the  error  affigncd 
i.Roii.Ai».$«.  was.  That  an  aftion  lay  not  for  thefc  words. — But  alltheCourt 
Oo.  Jac.339.  ii^y^  that  the  action  was  maintainable;  for  it  toucheth  himia 
Moor^lf*.  S5<.  ^^*  profeffion.    Whereupon  judgment  was  affirmed. 

AHeii,!}.  Hob.  9.  Godb.  114.  Ut«b«2i.  1.  Browol.  16.  i.Vcot.  117.  Holt.  to4«  Lev,  79, 
a.Mod.  ft7i.      I.  Lev.  297*    1.  Sid.  317.     3.  WiU;  59.     Stra.  ii3g. 

Ca$«  i6.  Davenport  againjl  Pcnfell. 

Trtiity  Ttrm,  14.  Cat.  i.  Rcll  6gS. 
In  afimpfi        A  SSUMPSIT  againft  an  adminiilrator  durante  minore  ittau  of 
as^inii  a»  ^    MX  j^  s.  upon  apromifc  to  pay  for  forbearance  of  a  fam,  &c 

rantt  miaort  The  defendant  pleads,  that  the  faid  J*  S.  was  above  the  age  of 

^tatty  the  dc-    fevcnteen  years  at  the  time  of  the  proniife  i  amd  thereupon  it  \ni 

feodanimay       acmurred. 

preadchacthe 

executor  was         The  queftion  was,  Whether  the  adminiftration  fo  committed 

above  the  age  of  durante  minore  atate  inftaHtly  determined  by  his  coming  of  fcventeen 

SliT^hc'ro- y^"®^^^*  ^^^  ^^^"  *^  adminiftration  eeafing,  there  cannot 

snTfe.^      ^^^'  ^^^  ^  ^^y  coniideration  to  ground  a  pronife  ? 

itM.lfanad-       It  Was  urged,  that  in  our  law  m/mr  ^f^x  was  one-and»twenfj 

miniftrMHMiiv  years* 

^m!!LZ^\Vi  But  GuiMsTON,  of  coxmfel  with  the  plaintiflF,  faid,  tliat  this  wis 
detcrmioesopon  to  be  confidercd  according  to  the  civil  law,  which  appoints  feven- 

the  mifMr*sai.   teen  years  to  be  full  age  in  fuch  a  cafe.  5.  Co.  la.^^Et  Curia  aJvi- 

taininsfevwtern  .  .^^^/^^ 

years  ot  age.       ^ 

Ante,  140.  G'Otdf.  13$.     Moor,  462.      Lot.  34%.      1 .  Roll.  Abr.  ^€.  910.     5.  Co.»9.     Cro. 

Biis.  601.      5*  Mod.  395.    1.  Vent.  378.    Velv.  12S.     a*  Roll,  Re|>.  lS6«  404*409.466.    a.  Sid. 4a. 

6o*    Hob.»5L.  Vaugb.93«     5.  Com*  Dig.  107. 

Casi  17.  Appletbn  agaiufi  Stoughton* 

Hiiarf  Term,  lo.£ar.  I.  RoU.z^S. 

.  A  fini^m^r    TNEBT  ttpoH  the  5.  Eli%.  c.  4.  f.  ^t.  and  demands  twenty-ttro 
is  a  trade  within  M^  pounds,  becaufe  he  u  fed  wi  til  in  London  tlie  trade  of  a  poikt- 
tbe  ^^EnTc*^  MAKER  for  the  fpa<^-'  of  eleven  months^  not  being  brought  up« 
^*    '  '  '**  an  apprentice  for  feven  years. 

Aeoftoffl  to  vfe  Tlie  defendant  pleaded  the  cuftom  of  London^  that  any  who  Is  a 
•  ^*^  lowbieh  ffeeroan  of  one  trade,  may  ufe  any  other  trade  within  the  city;  and 
fer'TcdVs  ap-"*'*  pleaded  the  7.  Rich.  2.  c.  .  whictuconfirms  the  cuftoms  of  ZWa> 
pfentice  is  *      &c. :  and  upoit  this  plea  a  demurrer  was  tendered. 

^s^iiTt%.  The  queftion  was,  Whether  fuch  a  cuftom  may  be  good  againft 
A»te,  347!  361.  theftatute  of  5.  Eliz.  c.  4.  ? 

0.  Mod^  313.  But  becaufe  it  was  a  general  ftatute,  THE  Court  inclined  io 
saik.  6io.  opinion,  that  this  cuftom  might  be  good,  and  not  taken  away  bf 
c  ^h^*  6^ '*     ^^  ^^^  ftatute^being  a  fpecial  cuftom  in  a  particular  plaoe. 


I.  Co.  126. 


Tbe 
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The  plaintiff  then  took  ifluc  upon  the  cuftom,  aud  the  defen-  Thecuftfms  cf 
daat  joined;  and  the  pJaintifFfurmifed,  that  there  is  a  cuftom  in  ^"^ ^ ^,Jjl* ***. 
London^  that  if  any  cuilom  of  London  be  pleaded,  and  denied,  and  ^l^^^^  ^^ 
iflue  thereupon,  it  fhall  be  tried  by  a  writ  to  the  mayor  and  alder-  RicoRpst  «r» 
men,  to  certify  whether  there  be  fuch  a  cuftom;  and  they  Qiall ''*"  on  *  writ 
make  their  certificate  by  the  mouth  of  their  recorder  ore  tenus  ;  ^^^^"^  '®*!* 
and  prayed  to  have  a  writ  to  certify.    And  becaufe  the  defendant  Jjj^. 
hoc  non  aidicit,  z  writ  was  awarded  accordingly.  Amc,  3*6i. 

Co.  Li*-.  74.      u  Inft.  is6.      «.RoU.  Abr.  579*  581.      Hob.  S6.       1.  Con.  Dig.  16.    1.  Borr.  148. 
z.  Bf.  Com.  77.    Douglas,  378. 

The  Recorder  certified,  that  there  was  no  fuch  cuftom  for  An «rij^«r can. 
one  who  ufcth  a  manual  trade,  that  he  may  exercife  any  other  ^^*^^^f^'' 
trade,  rtot  being  apprentice,  or  brought  up  thereto  ;  but  that  there  ^.dj^jre^' 
was  fuch  a  cuftom  concerning  trades  oi  buying  and  fellings  as  arcchantbac  u> 
mercer,  grocer,  &c.  w^hicb  be  was 

apprentice;  bat  a  thapmam  may.      I.  Roll.  Rep.  10.       !•  Saund.  311.      4.  Mod.  145*     Ld.  R^y^  ^j. 
1034.    Stri.  551.     lo.  Mod.  148.     11.M0d.63.     la.  Mod.  151. 

And  after  this  certificate  it  was  moved,  that  this  was  a  mif-trial ;  A  cuftom  of 

for  it  being  a  cuftom  which  concerns  all  the  citizens,  ought  not  to  ^^^<m,  that  a 

be  tried  by  fuch  a  certificate,  but  by  jury.  ?!!*;'"*"  •^®?* 

^  '  ^  J     y  ^  trade  may  ufe 

BuLsTRoDE,  who  argued  for  the  defendant^  iniifted  much  upon  a  any  other  with- 

cafe  in  the  common  pleas,  reported  by  Lord  Hobart  (d),  that  a  cuf-  *»*  '*»?  ««'y»  ^^^ 

torn  of  London^  which  concerns  all  the  citizens,  (hall  be  tried  ^rr  ^**''^  hy  ctr. 

^   .  '  «  .     rj^fnif,  and  not 

But  after  long  deliberation  it  was  refolved  by  all  the  Court,  ^"'•»  h'-j*'- 
that  the  trial  was  good,  efpecially  when  tlie  plaintifF  hath  Ihewn,  Hob,  S6. 
that  there  is  fuch  a  cuftom  that  it  (ball  be  fo  certified,  and  the  de-  »*i^oU.Ab.579. 
fcndant  hath  confefled  it;  fo  as  this  manner  of  trial,  being  as  it  ]'^^^^*  ^^^ 
were  b)r  his  confent,  he  fliall  not  after  fuch  trial  except  againft  it.  ^,  com.  Dlg^ 
And  this  cuftom  dotli  not  concern  all  the  perfons  ot  London^  but  199. 
only  thofe  who  ufe  manual  trades;  as  if  the  cuftom  to  devife  in  3*B^«Ab.  533. 
mortmain,  or  of  foreign  attachments,  had  been  tried  bjr  certificate,  fo  *'  ^^^'  '• 
here  the  trial  is  good.  And  it  was  adjudged  for  the  plamtifF.  4.  Co.  30. 
39.  Hen.  6.  34-    9.  Co.  31.  Brook  **  London^*'  27.     21.  Edw.  4.  4, 
33.  Hen.  8.'  Brook  "  Triais,''  14. 

(d)  Day  V.  SavafC,  Hobart,  86. 

Tomlins  againft  Brett«  CAtt  ih 

pRROR  of  a  judgment  in  the  common  pleas  in  formedqk  in  A  writof  mvr 
^  defcender\  where  the  tenant  vouched  JeAw  StyU^  and  tlie  dc-  *^iM  not  lie  after 
mandant  counterpleads,  that  the  faid  John  Style^  or  any  of  his  an-  IJH^r^."*?"**'* 
ceuors,  &c,  minauam  aiiquod  in  tenemcKitSy  tffc.  omitting  the  word 
habuerunt.  And  iflue  being  joined,  and  nifiprius  s^warded,  at  the  J*?*?j  ^**' 
day  of  the  nifiprius  the  defendant  made  default :  and  at  the  day  in  %^^,^jl'\]l* 
banco  he  made  another  default ;  whereupon  a  grand  cafe  was  8crange,46.6ia» 
awarded,  and  judgment  given  :  i.  Term  Rep* 

And  now  error  brought,  Becaufe  there  was  no  iflue  joined  by  ajTirmRep.v. 
the  tenant. 

But  THE  Court  would  not  allow  tliereof,  but  affirmed  the  judg- 
ment ;  for  after  the  defiiult,  the  iflue  and  the  jpleading  is  out  of  the 
court,  and  the  judgment  is  only  upon  the  default. 

CRO.CAR.  L  1  AuDgell 
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Cass  19.  Aungell  agdinft  Sir  William  Cooper- 

Trinity  Term 9  10, - C ar.  i.    ^#// 1331. 
Onzfiinfaeims  TERROR  of  a  judgment  in  the  common  picas  j  where  in  9.  fan 
^i^^^*\^l^'        facias  upon  a  judgment  of  nine  hundred  pounds,  and  execution 
•mcutim  thereupon,  the  defendant  there  being  dead,   the  plaintiff  furmifcd, 

againft  lands  in  that  he  was  feifed  of  lands  in  the  counties  of  Kent  and  Surry^  and 
ieverai  counties,  prayed  a  fctte  facial  into  the  feveral  counties  :  and  the  (beriff  of 
if  theftieriffre-  jf^u^  returned,  that  Attftgvll  Was  Urrt-unant  of  the  hnd  in  the 
I^iIlw«a^Tnd  county  oiKent\  and  the  iheriff  of  Surry  returned,  that  one  Bell 
A.  denies  the  ^^^  ^^^  wife  wcrc  terre-tenants  of  tlie  defendant's  lands  in  Swrrj. 
fatt,  and  it  it  W hereupon  ^ii^;i^^//,  being  warned,  took  upon  him  the  tenancy  of 
found  that  he  is  the  lands  mentioned  in  the  fheriiF's  return ;  and  pleaded,  that  ano- 
"^***"k1^'  f^  ^^''  '"^^  *"  ^'^  ^*"*^  county  at  the  time,  of  tlic  faid  return  had 
"^ft^  error  ^^^^  ^^5»  whereof  r.  D.  was  terre-tenant.  Sir  mUlam  Co9ftr, 
that^.wasdead  the  then  plaixitiff,  denied  it;  and  iflue  thereupon,  and  found  for 
before  thetrial  the  plaintiff,  and  judgment  for  him  againft  Aungell  the  now  plain- 
was  had.  jjg:     g^^  fQ^  ^jj^  j^nds  in  Surry^   Bell  and  bis  wife  pleaded,  that 

Cfo.  Jac.  507.  they  'iverc  not  tenants :  and  thereupon  they  were  at  iffuc ;  and 
fbuad  for  them  before  the  Jufticcs  ot  affife,  and  judgment  given, 
quid  eant  inde  fine  die.  And  now  Aungell  brings  error  upon  that 
jjidgment,.  and  affigns  for  error.  That  the  faid  Bell  was  dead  before 
the  time  of  the  trial :  whereupon  it  was'dcmurred. 

And  vi^^  argued  at  the  bar  by  MAYNAR0,yir  the  plaintiff  \xv  the 
writ  of  error,  that  forafmuch  as  the  plaintiff  is  not  to  have  tiis  land 
charged  foje,  if  there  be  more  land  ;  and  by  the  furmife  of  the  de- 
fendant (who  was  plaintitt  in  the  firft  fuit)  there  is  land  in  the 
county  of  Surry  chargeable  therewith ;  and  by  the  flieriff *s  return 
that  iv//  and  his  wife  were  terre-tenants^  thfe  finding  by  the  jury, 
after  the  death  of  fi^//,  is  void.;  and  (b^hb  iffue  not  tried,  the  judg- 
ment is  erroneous;  therefore  he  conceived,  that  the  plaintiff  may 
well  aflign  it'for  error,  aiid  take  advantage  thereof. 

But  RoifLB,  for  the  defendant  in  the  writ  of  error,  (hewed^  that 
forafmuch  as  there  be  two  ic\tX2ifcire facias  into  feveral  counties, 
they  be  as  feveral  fuits,  the  one  not  depending  upon  the  other;  and 
Poft.  59T.  the  proceedings  are  feveral :  and  although  there  be  death,  &c.  ai- 
Aflic,  416.  ledgcd  in  the  one,  yet  it  is. not  material  as  to  the  other  fijit ;  nor  is 
there  anycaufe  that  the  other,  againft  whom  the  verdid  is  found, 
ihould  aflign  it  for  error:  and  lie  cited  for  this  point  5.  Edw.^ 
fl  7. 

Brampstok,  Jones,  and  Myself  was oT that  opihioh  :  foral- 
though  Bell  be  dead,  it  is  not  material  to  Jltmgell,  fpecially  as  it  is 
found  by  this  vcrdift  that  Bell wzs  not  terrwit;  io  the  Courtis 
afcertairied  that  he  was  not'  tenant,  although  by  deatfi  thfe  vcrdiftbc 
void.  Whereupon  rule  was  given,  that  tlie  judgment  Ibould  be 
aiBrmed. 

See  8.  it  9.  Will.  3.  c.  rS. 

Cas«  10.  Mounfon  agai?ifi  Bourn. 

lfthcrebej«d|-  'cKROR  of  a  judgment  in  the  common  pleas  in  de*t,  by  »7A 
h^^i^r^A  ^^'^  ^^''''^  againil  Sir  miliam  Mounfon  and  Margaret  his  wife, 

J!//#!l#fwr»*,    executrix  of  Q^ar/es  Earl  of  Nottingham^  for  two  hundred'poHnds. 
and  a  dtvafta^       xiic  defendants  aj)pcared,  and  judgment  was  given  againil  them 
tl^t^^.  of  debt,  and  four  founds  cofts  de  hms  tfflatorisj  igc.  Et 

▼crtore,  tKe  '  /  «*«•  ^^-  'WW  de  bonis  propriis  for  the  four  pounds  for  coib. 
hutband  fliall  be  charf^cd  on  the  death  of  the  wife.     Po(^.  564.  603.— i.  Jont ,  417.     i.  RolL  Abr.  930. 
Palm.  314.      Luiw.  671.     1.  Sid,  337.     i.  Salk.  xj6.     Canii.  «o.     3.  Mod.  1S6, 

This 
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This  being  in  London^  zfiert  facias  was  awarded  to  the  Ihcrifis  of     Mowvsrfi 
Landon  ;  who  returned  nuUa  bcna  tcflatoris^  and  for  the  four  pounds        *.f*'V 
nulla  bona.  '  \  »^*'*'*- 

The  plaintiff  afterwards,  upon. a  tfjhtum  that  goods,  were  fold 
andeloincd,  procured  a  new  fieri  facias^  reciting  the  judgment  and 
the  former  writ  and  return   thereof,  et  quod  ujiatum  e^-jliity   that  ^ 

they  had  goods  fufficient,^  and  had  cloined  and  fold  them ;  where- 
fore the  Iheriffs  of  London  were  commanded,,  that  they  by  nKj^uifi- 
tion,  vcl  alio  modo  quov'tflibet  quo  conjf are  patent^  fhould  enquire  if 
they  had  fold  or  cloined  the  faid  goods  :  and  if  it  were  fo  found, 
quod  fare  faclant  to  the  ftid  Sir  li^iUiam  Mounfon  and  Margaret  his 
wife,  that  they  be  in  court  in  0£lab,  Mich,  to  anfwer  tliercto.  * 

The  flierift' hereupon  returned  an  inquifition,  finding  the  fale 
and  eloiner  of  the  faid  goods,  and  that  tYity  fcireftcerunty  dc>  And 
the  parties  appeared  and  demurred  upon  the  writ.  .     - 

The  Court,  after  divers  adjournments,  adjudged  the  writ  good, 
and  that  the  defendants  fhould  an! wer. 

The  defendants  thereupon  imparl :  -stad  afterwards  judgment  wa 
given  by  nihil  dicit^  that  the  plaintiff*  ihould  have  execution  de  bonis 
fuis  firopnis.     Upon  this  a  writ  of  error  was  brought  tarn  in  rfddi* ' 
tionejudicii  quint  in  reddit'ione  exccutionis. 

ThYLOK^for  the  plaintiffs  affigned  error  in  cKe  judgment,  Bccaufe  Judgment  ft* 
it  was  quid  recuperet  the  damages  de  bowT propriis^  ftnon  habeant  Ifbna  <*»JJ»»K««  *»^' 
ttflatofix^  where  they  appeared  the  firft  day  upon^nc  fummbns ;  and  hufbanrtnd 
judgment  given  the  fame  Terra  upon  z*nihil  dicit^  where  they  ought  w//#  txtfutrix 
to  have  had  judgment  de  bonis  tejlatoris  :  for  that  purpofe  he  cited  ftiail  be>  mm» 
31.  ffctt.  6.  13. .    33.  Hen.  6.  23.     34.  Hen.  6.  27, — Sednon  allocatur  \  ^f.  ^«^w'V.«- 
becaufe  it  is  not  the  confcffion,  but  the  delay  which  is  the  caufethe  ^'^r^m  ^^    • 
plaintiff  Ihallrecovcr  damages  ifc  io/«j  ^rtf/riw.  *^^^        '^*  * 

2.  Saund.  107.     Weatworth,  s68.    i;  Bl.  Rep.  fi76*    Cowp.  2S9.  392. 

Secondly,  Whereas  it  was  objcfted,  that  the  judgment  being  if  a  woman  te- 
de  bonis  proprtis  againft  the  wife,  and  in  law  a/rmr  cbvert  hath  not  *"''^^!f^ 
any  goods,  therefore  the  judgment  fhould  be  void  ;r— it  was  i^e- /o;lf judgment 
SOLVED,  that  the  judgment  was  well  given  ;  fgrthe  hqlband  being  after  covrrture, 
only  charged  in  right  of  his  wife,  the  judgment  fliall  be  againft  both,  on  dtvaftav'u 
and  Ihe  may  have  goods  as  a  term  or  chattel  real  before  the  cover-  f"^?^'  **" 
ture :  alfa  Ihe  may  have  goods  after  her  hulband's  deceafc.         |         -^        ^'^•' 
*  J.  Roll.  Abr«  931..   Cro.  Jac.  191.     2.  Lev.  143.     5.  Com.  Dig.  209. 

Thirdly,  Thatarfw^tf^/i/maywellbebyawife  by  theeloiA-  ifamanmtt-- 
ingtbegoo<is,asa/ifmrr«z/rf-/  may  do  a/or/, and  be punifhed  for  it:  "^^ j*" *jj^",*'** 
alio  this  was  sl  deiuiftavit  by  the  wife  when  Ihe  was  fole. — And  it  t!LiT*#!,\L- 
WAs  HELD,  that  if  a  man  takes  an  executrix  to  wife,  and  wallc  the  tator,  it  it  a  ^«« 
goods,  it  is  a  devaftavit  in  the  wife  ;  for  it  was  her  folly  to  take  vaftavit  in  tho 
fuch  an  hulband  who  would  make  a  devaftavit. — And  JoN£s.faid,  executrix. 
If  there  be  a  recovery  againft  hufband  and  wife  upon  Tidevaftavit^  Port.  6oj. 
if  the  hufband  furvive  the  wife,  he  (hall  he  charged  ;  alfo  if  the  ^J'  *'^  '• 
wife  furvive,  Ihc  fhall  be  charged :  but  ifthc  recovery  be  not  againft  T*^' 
hufband  and  wife  in  tlie  life  of  the  wife,  and  (he  dies,  tlie  huiband  i.  Lutw.'syo. 
Ihall  not  be  charged.    Whereto  Brampston  agreed.  i.Coin.Dig.249. 

For  the  principal  matter  / delivered  my  opinion,   that  this  writ  ^  *»^'^  ^"^  to 
is  good,  and  the  judgment  good,  as  this  cafe  is ;  for  tliey  being  re-  \^''^*J^^  ^ 

agaipA  an  execntor,  the  plaintiff'  may  have  a  fpecial  fiin  facias  fuj^gdlisg  a  dtvaftavir      VqH,  527, 
P/cTi  2XO«     5.  Co.  1%,    Cro.fUz.  859.     Jones,  418.    Sera.  440. 

Liz  turned 
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Jdowfjton      turned  "  warned^^*  and  appearing  and  dcraunring  upon  the  writ, 

ag,imji       which  being  adjudgcd  good  (as  well  it  may,  being  a  judicial  writ, 

^*^^^*       and  framed  by  the  dilcretion  of  the  Court),  and  the  parlv  bciug 

warned,  and  not  pleading  or  travcrfing  the  Jrvaftavit,  as  lie  wcli 

might,  there  is  great  roaibn  judgment  (hould  be  entered  againft 

them  ;  for  it  vras  their  folly  they  would  not  plead  :  and  it  is  out 

(•)  5.  Co.  3a.   of  the  mifchief  put  in  Fetti/er^s  Cafe  (a), 

Jones  and  Brampston  would  not  deliver  any  opinion  on  the 
firft  point,  bm  wodid  advife.    Berkley  was  abfent  and  in  cUan- 

{hJUfrumo^  (^). 

a^ain  m  Hilary  ^   ^    * 

Term,  am)  all  the  JuH^  gave  their  epiniopsT^ri^fM  in  favour  of  the  plaintiff,  that  the  wfit  was  geed, 

and  chat  the    judgment  and  execution  (hould  be  affirmed.    Poft.  52 S. 

Caie  si.  Morrice  and  Others  egatnfi  Prince 

In  an  aflire  for  r*  RROR  by  Thomai  Morrice  and  EUzahtth  his  wife  againft  Thomai 
tb "e  dl^fe?'  -*AVr;/^/#«,  Jamci  Palmer,  John  Lewis,  Evans  Pctham,  J.  5.  arvd 
to^cplaTn^iff,  ^-  ^'  of  a  judgment  given  againft  them  in  an  ajfifc^  in  the  county 
ifihejuryfindan  <A  Montgumtryj  to  their  damage,  &c. 

wn'^thc!«  \!^on  this  the  record  was  certified,  .that  the  affifc  was  brought 
finding  when  S^h  May,  10.  Car.  I.  againft  the  faid  fix  defendants,  and  a>arei 
thedcvilbrditdi  l^augban  and  Margaret  his  wife,  5/V  Peter  Mutton,  and  fix  others 
tiM  ?«rdia  it  Jin  all  fifteen'  pcrions),  that  the  aiEfc  was  de  libera  tenemento  fuo  in 
w*lib^**'°taln-  ^^^'^^^g^^^  ^^d  *^  ^^"^  ^^^^^  villages  within  the  faid  county, 
tyof thcjffiw  The  faid  fifteen  4ei'endants  being  rtturned  attached,  the  plaintiff 
cannot  b«  makes  his  plaint  to  be  difleifed  of  his  freehold,  viz.  of  twenty 
known.  pounds  rent  iiiuing  out  of  forty  roefiuages,  one  thoufand  acres  ot 

S.C  TnneK^it.  1*^»  ^^^Y  *^^^^  ^^  meadow,  ice.  in  the  faid  villages,  within  thirty 
S*.  c  ».  EUU.     yeaurs,  &c.    And  for  title  he  faith,  that  one  Edward  Prince,  Efy,  was 
Abr.  414. 693.  feifed  in  fee  of  the  tenements  aforefaid,  in  the  villages,  &c^  and 
Mtr^h,  97-       jjeld  them  in  foccage ;  and  by  his  will  in  writing,  20th  December, 
VofJi*%'  ^^    ^^^'^  '•  7^^'  '•  ^^^^'^^  ^^  theplaintiflF  a  rent  of  twenty  pounds^ 
xa.  Mod.. '561.  im«vm,iiruing  out  of  the  faid  tenements,  for  his  life.     And  after- 
ward the  faid  Edward  died  feifed,  and  the  faid  tenements  def:ended 
to  the  faid  Elizabeth  (who  afterwards  was  married  to  the  faid  Thprns 
Morrice)  and  to  the  faid  Margaret  (who  was  after  married  to  the 
faid  Charles  f^aughan)  :  and  that  the  plaintiff  was  feifed  of  the  faid 
rent  by  the  hands  of  the  faid  Thomas  Morrice,  being  feifed  of  the 
Creehoid  of  the  faid  tenements  inright  of  the  fsLtd  Elizabeth  inff^nui 
fradiGi^  until  by  the  faid  John  Morrice  and  Elizabeth  and  tl:e 
ether  thirteen  defendants  he  was  difieifed  ;  and  thereupon  brought 
this  affife.     The  faid  Charles  Faughan  and  Margaret  and  nine  others 
of  the  defendants  made  default ;  wherefore  the  ajfife  was  awarded 
a^inft  them  by  default.     Four  others  of  the  defendants,  viz. 
Thomas  Morrice  and  Elizabeth  his  wife,  Thomas  Middleton  ^iidjavus 
Palmer,  ple^deu,  that  they  were  tenants  of  an  acre,  parcel  of  the  te- 
nements put  in  view,  and  that  Roger  Palmer  and  ft^tUiam  Hev:i\ 
were  tenants  of  the  freehold  of  a  mefTuageand  feur  acres  of  land 
put  in  view,  &c.  who  be  not  named  in  the  writ ;  for  whicli  they 
demand  judgment  of  the  writ.     Etji,  &<.    The  jury  find,  that 
Vi^  Ro^er  Palmer  and  ff^Uiam  Hewks  were  not  tenants,  &c.:  and  tlwt 

the  plaintiff  was  feifed  by  the  hands  of  the  faid  Thomas  Motrlce 
prout :  and  that  the  plaintiff  demanded  of  the  faid  Thomas  Menke 
and  his  wife,  Thomas  MlddUton^  James  Palmer^  John  Lewis,  and 

EvoKs 


\ 
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Evans  Potham^  the  faid  rent ;  and  that  they  denied  to  pay  it ;  and  Moikick  and 
fo  tiicy  diflcifed  him  of  the  faid  rent,   and  found  arrearages  for     ^'^^V^ 
thirty  years  and  an  half:  and  for  the  other  nine  they  find,  that  thev      ^^i^{^^ 
did  not  difleHe.     And  hereupon  judgment  was  tor  the  plaimift* 
againft  fix ;  and  for  the  nine,  quid  alerent  fans  jour. 

Upon  this  error  was  brought,  and  affigncd  principally,  Becaufe 
he  demanded  rent  by  a  dcvifej  whereof  arrearages  are  found  for 
thirty  years  :  and  it  doth  not  appear  when  the  devifor  died,  nor 
any  time  or  fcaft  appointed  for  the  payment^  and  therefore  the 
verdift  is  clearly  ill,  becaufe  thctimcof  thcdevifor*s  death  not  ap- 
pearing, the  certainty  of  the  arrearages  cannot  be  known. 

The  second  qjJESTioN  was,  If  the  jury  finding  afelfinhy  the  AfctfinbyoiK 
hands  of  one  of  the  hufbanJs  of  the  faid  heirs,  whereas  the'land  t't>|i'ocop>r- 
defcertdcd  to  two  daughters,  whether  this  were  a  fufiicient  finding  f^^j^,h/*^^ 
oUhefe'tJin  f — And  it  was  resolved  thit  it  v/as  ;  as  feifin  given  6.  Co.  57.  b, 
by  one  jointenant,  &c«  Booth,  %i^ 

Salk.  83.     Coi^p.  ai9. 

The  third  question  was,  If  the  jury  finding  the  demand  of  a  demand  of 
the  rent  from  fix  of  the  defendants,  and  their  denial  of  payment  y  ^n*.  *"<*  •  re- 
and  not  finding  that  it  was  demanded  upon  the  land  (but  that  they  '"'^^  ^,  P*^* 
fo  diflcifed  the  plaintiff),  whether  that  were  fufficient  ?— For  it  was  SlSffin^nte 
held  by  all  the  Jufticcs,  that  the  demanding  of  it  of  their  perfons  rent.uniert  itb^ 
off  the  land,  and  their  denial,  is  not  fufficient ;  for  it  ought  to  be  made  upon  ihe 
upon  the  land :  but  this  being  upon  a  verdift  in  an  aflife,  /  bdd,  '■'^' 
that  the  Court  fhall  intend  it  was  a  demand  upon  the  land,  as       *•  ^°^' 
33.  Rdw,  3.  title  ^  A>r<!//V?,"  40.  and  Co.  //*.<).— But  Brampston,  Co.LJt.  153. 
Jones,  and  Berkley  held,  that  it  Ihall  not  be  fo  intended.  »o»'  »•  3"S* 

The  judgment  was  reverfed,  becaufe  it  was  not  found  when  the 
de^'ifor  died. 

See  4.  Ceo.  1.  c.  28. 


Lee  againft  Boothby* 


Cxri  2ft. 


T  TPON  evidence  to  a  jury  at  the  bar  for  a  copyhold,  parcel  of  the  W  the  brd  ofa 
^    manor  of  EarU'-ChinAord,  in  the  cou  n ty  of  Effcx,  the  q  ueftion  ^^  ^  '**« 
was.  If  a  copy  holder  infecfur  render  to  the  lord  of  the  manor  hisco-  ^3d  by  name" 
pyhoideftate,and  the  lord  makea  leafc  for  years  of  the  manor  and'of  \x  will  ivk  ex/ 
the  faid  copyhold,  by  the  name  of  his  tenement  called  H.  whether  tingoifli  the  co- 
it  is  a  determination  of  the  copyhold  ?— -And  it  was  held  by  all  Py**®" «  *»"^  *^ 
the  Justices,  abfente  Br ampston,  that  it  was  nor,  becaufe  when  ^J^^^^-^^^' 
he  lets  the  manor,  it  is  included  as  a  parcel  of  the  manor :  but  if  he,  4^**;,  g^ne  at  m 
though  he  had  been  but  dominus  pro  tewpore^  or  for  half  a  year  copyhold  iot 
/tliough  by  parol)  had  made  a  leafe  for  years  of  the  copyhold  by  •▼t'- 
itfelf,  that  had  deftroyed  the  copyhold;  for  it  was  then,  <J"ring  r^^^g^ 
that  time,  levered  from  the  manor,  and  fo  could  never  afterward  ».  cJ.  ly/*. 
be  demifable  again  by  copy:  but  the  manor  being  demifed,  in- 4.  Co.  31.6. 
eludes  the  copyhold  as  parcel  of  the  manor,  and  the  naming  of  the  »^^^- 


copyhold  IS  furplufage;  and  it  remains  always  as  parcel  of  the  '  ^    i^ 
manor,  and  demifable  by  copy  as  it  was  before  [a].  ^ ,  ^,  ' 

Vernon,  2^0.       Gilb.  Ten.  224.      Skin.  192. 
ve  V,  Jedrei^  2.  Term  Rep.  B.  K.  41 5. 

L  1  3  Claxton 


•5- 

Cto,  Jac,  «53.  573.     %,  Sid.  Sz.      2.  Vernon,  a^o.       Gilb.  Ten.  224.      Skin.  192.      Sailk.  i(^. 
Bunb.  138.         (4}'  S«e  th«  caft  of  Reeve  v,  Jedrei^  2.  Term  Rep.  B.  K.  41 5. 
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*CA^ri3.  Claxton  jg-^//?// Libourn. 

If  iOuc  of  battle  XXTRIT  OF  RIGHT  Jn  Durham.  Tlic  tenant  waged  battail, 
brjQrned;ciia!n.  V  V  which  was  accepted  ;  and  at  the  day  to  beperformcd,  Bhrk- 
anTfccurir*^'  LEY,  7«y//Vtf,  there  examined  the  champiions  of  both  parties, 
tWtn^ioper.  Whether tbcy  were  not  hired  for  money?  And  tliey  confcffed 
lorm  it,  cvi-  they  were ;  which  confcffion  he  caufed  to  be  recorded,  and  gave 
dcncc  that  the  further  day  to  be  advifed.  Apd  by  tlie  king's  direftion  all 
champtont  wtrc  ^j^g  Juftic^s  Were  required  to  deliver  their  opinions.  Whether 
to'bcrcaiteT  ^^^»s  were  caufe  to  de-arraign  the  battail  by  thcfc  champions?— 

And  by  BhaMPSTON,  Chief  jujikd^  Damport,  Chief  Baron^  Den- 
2*  Bufh't^o  "^^»  HiTTTON,  Jones,  Mys|:lf,  and  other  Jufticcs,  it  was  fub- 
\,  Com.  D^'  fcribed.  That  this  exception,  ^coming  after  the  battail  gaged,  and 
587.  champions  allowed,  and  fu  re  ties  given  to  perform  it,  ought  not  to 

be  received.     BradOHy  161. 

CAti  *4.  Goodwin  againft  Anne  Weft. 

Hilary  Term,   i^.Car.  I.     Roll  132I- 

Dcbi  upon  5.     TSEBT  for  ten  pounds  on  the  5.  £«/%.  c.  9.     Whereas  the  plain- 
Eiiz,  c.9.f.  II.  I-'  tiff  having  a  fuit  in  the  common  pleas  againft  one  Turlurlacti 
In^  tolMpatnm,  "^  ^"  aftion  for  words,  wherein  he  fliews,  That  he  was  a  fuitor  to 
?dft!*54o!   "*'  ^'^^  ^^^^  ^^^'  f'f\lh  the  now  defendant,  to  have  married  her  {(he 
being  a  woman  01*3  good  cftate) ;  and  that  the  then  defendant,  to 
C^^^i^\  JO.  defame  him  and  deprive  him  of  his  hones  of  the  faid  marriage,  faid 
L'i.Ra>m.i529.  of  the  plauitiff,  *'  He  hath  had  a  bauard  by  one  A.  5."  whereby 
Str.  5to.  1054.  he  was  greatly  difparaged,  and  loft  the  faid  marriage.     To  wliich 
B!^°k'  R       6  ^^^^  ^^^*^  defendant  pleaded  not  guiky  :  and  thereupon  a  nifj priui 
b/r1h!^3m    ^^*^g  awarded  to  be  tried  at  Gloucejter  tlie  one-and-twentieih  of 
ft.BaJ.AK  295.  J^h  following,  he  fued  a  writ  offubpapna  out  of  the  common  pleas, 
Dooji.  55g»       direfted  to  the  laid  Anne  IVeft^  to  teftify  in  the  faid  caufe  at  the  faid 
affifcs,  before  the  juftices  oi nijiprius^  upon  the  faid  one-and-twen- 
tieth  oiju^y,  and  that  the  fcvcntccnth  day  oi  July  decimoqu4n:$ 
Carol  I  he  Ihcwed  it  to  the  faid  Arni^  fy^jt^  the  now  defendant, 
and  left  a  note  with  her  of  the  day  and  place  of  appearance,  and  de- 
livered to  her  twelvepence  towards  her  expenccs  and  charges,  and 
promifed  to  her,  if  fhe  would  come  at  tlie  faid  day  and  place  to 
teftify,  &CC.  he  would  give  her  fo  much  more  fro  expenfis  et  onaihus 
rj.  Term  Rfp.    fuis  as  ihe  would  rcafonably  require ;  which  fum  of  twelvepence  flie 
i"'  accepted  j  and  that  (he  did  not  come  ad  uftificandumy  although  fhc 

was  required,  whereby  the  a£lion  paiTed againft  him:  whereupoo 
he.demanded,  according  to  the  ftatute,  ten  pounds,  and  his  further 
damages  by  the  Court  to  be  taxed.  Upon  non  debet  pleaded,  it  was 
found  for  the  plaintiff. 

In  reciting  •  Chaui.es  J0NE8   now  moved  in   arreft  of  judormcnt,  First, 

^"*"of  ^^^^^  ^^^^^  ^^^^  ftatute  is  mif-recited ;  for  the  ftatute  is,  '•  If  fuit  becora- 
""fl/i";iJ<i/ri'!:.'*  **  menccd  in  aliquihus  cunis^'*  and  he  recites  it  "  in  aliqita  curia i** 
w^\llc\'o\  ^""u   fo  it  varies. — Sed non  allpcatur ;  for  it  is  all  one  in  intendment. 

<'  riM,  "  is  not  material.  «.  Bulft.  47.  51.  x.  Com.  Dig.  %%t,  %.  Hawk,  P.  C.350.  •  Cowp.  119. 
474.     X.  Term  Kep.  137. 

In  an  aaion  for  SECONDLY,  Bccaufe  he  doth  not  aver,  that  the  faid  twdvcpcncc 
not  4pi>caring     ^^^^  fufficicnt,  othcrwifc  flic  is  not  to  ftir  out  of  her  doors. 

to  a/i*j/>rwra, 

it  ntxd  not  be  averrcU  that  ihtjkiliing  was  fufficient  for  the  chars^^.     Dougl.  558. 

Brampstok, 
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Brampston^  Chief  Juftlct^  was  6f  that  opinion,. becaufe  (he  is     04ot>MriK 
not  compellable  to  come  upon  promifc  without  charges  delivered.         ^^"^ 

Jones  doubted  thereof. 

But  Berkley  and  Myself  held  it  to  be  good  when  ihe  ac- 
cepted the  twelvepence^  and  ihe  did  not  fay  Hie  would  have  more 
for  her  expences. 

Thirdly,  that  *<  onerlbus*^  is  no  word  for  charges. — Sednon  al*  /^^  ^j,.,  ^^^ 
hcatur ;  for  .being  joined  with  "  expencgSyV  it  (hews  that  it  was  in-  wa,  moved 
tended  pro  mifis  [a).  a^ain  in  Enfitr 

.  TVav,  and  adjudfcid,  oq  I  new'pointi  for  the  defendant.    Po(t.  540. 


LI4  Hilary 
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14.  Car.  L    In  the  Kings  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jupct. 

Sir  William  Jones,  Knt.  T 

Sir  George  Croke,  Knt.  {Juftices. 

5ir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
^/>  Edward  Littleton,  AT/r/.  Sdlicitor  General. 

Ca.i  1.  Lord  Say's  Cafe. 

Refoiuttons  in  A  CTlON  of  TROVER  and  CONVERSION  of  thrcc  oxen  taken 
thecar«cr  JJk  for  three  pounds  five  (hillings,  aiTefled  by  tht  fherifF  of 
Snsp.Mobixt.  X    ^  Lincoln  upon  the  plaintiff  towards  finding  of  a  (hip. 

Upon  demurrer  at  the  bar,  Holbourn  being  ready  to  aigue, 
4S0"  ^^^'  Banks,  Attorney  General,  moved,  that  he  mi|;ht  not  be  permitted 
S.RuOiw.  App.  ^o  argue  any  of  the  matters  contrary  to  the  judgment  in  the  ex- 
159.  chequer-chamber  betwixt  the  king  and  Mr.  Hampden^  wherein  he 

2.RoU.Ab.i74.  faid'four  points  were  adjudged  : 

First,  That  the  writ  was  legal  by  the  king's  prerogative,  or  at 
leaftwife  by  his  regal  power. 

Secondly,  That  die  (herifF,  by  himfelf  without  any  jury»  may 
hiake  the  aileflinent. 

Thirdly,  That  the  inland  counties  ought  to  do  it  at  their 
proper  charges,  and  to  find  men  and  vi£ti/al»  out  of  tlieir  counties 
tor  the  tilnc  in  the  writ  mentioned. 

Fourthly,  That  the  fum  aflclTcd  was  a  duty,  and  may  bt 
levied. 

HoLBorRN  offered  to  argue,  that  any  one,  who  was  not  part? 
to  the  former  judgment  given  in  the  exchequer-chamber,  may  be 
permitted  to  argue  againll  it. 

But  Brampston,  Jokes,  and  Berkley  (the  writ  bring  al- 
lowed to  be  legal) ,  faid,  that  fuch  a  judgment  ought  to  ftand  until 
tt  were  rcvcrfed  in  parliament,  and  none  ought  to  be  fufRered  to 
difpute  againft  it. — Note,  That  the  refolution  in  Mr.  Hamtdens 
Cafe  (<?}  was  adjudged  to  be  againll  law,  and  repealed  by  theftatute 
of  in.  Car.  I.  c.  14. 

(4)  Pod.  601. 

C.St  2.  Edwards  agalnft  Rogers. 

Trinify  Term,  1 1.  Car.  I.     Roll 

iftheundeof  nj^-^RESPASS.     Upon  notguiltv,  and  a  fpecial  verdift,  the  cafe 

•"il!^*f'''  ^^^'  Tenant  for  lifi^  rcverfion  to  JVilliam  Rogers,  an  idcot, 

"rcverfion  in  "^  f*^^'     -^^^^rew  Rogers,  his  uncle,  levies  a  fine  come  ceo,  tic.  with 

ffc,  levy  a  proclamation  to  Robert  Crompton ;  and  had  i(rue  John,  who  bad 

fine  and  die  In  ilfue  /f^tlllam  the  defendant,  and  died.   fPllliam  the  idcot  died  with- 

ihc  iifc-timfc  of  o^j^  i(fuc.     IVtUlam  the  defendant  enters  as  heir  to  him,  viz.  fon 

I^lic  RrTmUbn  ^"^^  ^^^^  ^^  >^'''  f^"  ^^^^  ^^^>^  ^^  ^'^«  ^**^  jt^utriw. 

•f  I  lie  C(igni7or,  on  «he  death  of  the  ideot  without  iflue,  ii  oot  bound  by  rhe  ^e.      Ptoll.  541**^ 

Jones, 456  460.  March.  94.       3- ^'<><n- '>>£•  353*       S.C.  Poft.  543.       ».  Inft.  js3,      ^.C^^ 

Hub.  333.      |.  Salk.  241.      Cruife,  159. 

The 
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Thequcftion  was,  Whether  he  may  claim  againft  this  fine  of     Ki>wa»oi 
his  grandfather  (not  claiming  by  tlje  grandlather,  but  deriving       ogaif^ft 
only  his  pedigree  from  him)  ?  K«ct«$, 

And  it  was  ^rgucd  by  RoLLE,/ir  the  plaint iff^thzt  forafrouch  as 
tV'tUitim  Mogers  is  heir  to  Andrew  his  grandfather,  uncle  to  the  faid 
ffWtam  the  ideot,  he  is  eftopped  to  claim  againft  tliis  fine,  or  to  fay 

{uid  partiS  ad  fintm  nihil  haiuerunt.  And  for  proof  thereof  he  rc- 
ied  upon  the  27.  Edw.  i.e.  .of  Fines,  and  the  Year-Books 
8.  Hen.  4.  pL  9.  40.  Edw.  3.  pL  9.  2.  Edw,  3.  pL  10.  17.  Edw,  3. 
pi.  ^4.  2.^  Eaw.  ^.  pL6.  ii).Hen.S.  pLj.  3.6*^.89.  i8,£^u;.  3. 
//.  41/  II.  Hen,  7.  pi.  12.  Scovell  v,  braftock{a)^  3.  Co.  50. 
S/V  GtifTge  Brown's  Qije  (*),  and  SauU  r.  Q^r^f^r  (r). 

But  it  was  argued  by  FARRER,/(?r'/Ar  defendant^  that  this  fine  Ante,  156. 
(hall  not  bar,  becauie  he  claims  not  any  intercft  by  or  from  Andrew^  ^**  ^  7»- 
nor  as  heir  to  him,  but  only  makes  mention  of  hmi  in  the  pedigree,    ^^*  3-*-  *V7- 
And  he  relied  upon  Hobbes^s  Cafe  in  the  exchequer,  cited  in  C^, 
Lit,  8.  a.     %.Edw.^.  pL  6.  10.     17.  Edw^  3.  pL  54.    38.  Edw.  3, 
^/.  II.    8- Co.  53.    Symms's Cafe (d),  36.  £4^w.  3.  ////^  *'  f^iew,"  30. 
in  *'yvr  4:«/  in  vita^**  33.  iir«.  6.  pL  18.      15.  /J^u;.  4.   title  ^'Entrf 
"  CongeabUy'  51.       39.  i/fw.  6.  a>  "  Fcffmcnt  del  Jits''  en  vie  fon  (0  f'^  «'•• 
he  is  in  quoft  of  another  title,  and  pufny  to  the  ^""j^  **^  ^' 


^<rr^;  and  that  here  he  is  in  qunft  of  another  title,  dudpuifny  to  the  ^*JJ^     "^"^ 
(a) Ante,  435.         (*)  5.  Co.  50.  (c)  Ante,  156.  (^)  Cro.  Ei»z.3j.  Po^l-  543, 


Wliyte  againji  Hanbye.  c^isj. 

EafierTerm,  14.  Car.  i.     Roll  ^6^. 
tpRROR  of  a  judgment  in  the  common  picas.,  in  an  aiSlion  of  in  nrcmn-,  \\m 
^  trover  and  cvriveifton  of  goods.    The  writ  fuppofctb,  that  fuch  P****  ®^  «** 
a  day,  at  Jlflon  in  the  county  of  Suffolk,  he  wa5  poffefled,  &c.  and  ^Tn'^Xd^S 
loft  them  ;  and  the  defendant  found  them,  andconverted  them  to  his  fanJe  «  where 
own  ufe  \  and  in  the  count  he  iheweth  the  trover  and  converfton  to  the  goodi  xre 
be  at  Alfton  aforcfaid.  .  .  .  fta««i  «o  bai^e 

The  error  was  afligned,  Becaufe  the  place  of  converfton  was  not  iwols^lJ^^. 
(hewn  in  tlic  writ.     And  now  Maynard,  for  the  plaintiffin  the  arc  conjoined  by 
writ  of  error,  argued,  that  the  place  of  converfton  ought  to  be  (hewn  "  copulative. 
in  tlic  writ ;   for  it  being  an  aftion  upon  the  cafe,  the  count  ^"^  *"*'»  *^** 
otherwife  is  not  good  ;  and  for  that  purpofe  vouched  3.  Hen.  6.  Cro.^iiz.  I'^.^i^ 

48,  Edw.  3.  pL  6.  »•  KuiA.  ao^. 

Berkley  and  Myself,  being  only  in  court,  held,  that  the  ].'roH.  Rep. 
writ  was  good  enough;    for  the  poflcffion  fuppofed  to  be  at  Al^  152. 
fton^  and  the  lofs,   trover,  and  converfion,  being  all  conjoined  with  <-'ro-  J*c.  4at. 
a  copulative,  (ball  be  intended  alt  in  one  place,  vi%.  zX.ALflon,  efpe- 
cially  the  count  mentioning  the  converfton  to  be  at  Alflon,  and  the 
iflue  there  tried,  and  verdi£t  given.     But  Berkley  faid,  if  tlie 
writ  be  vitious  for  this  caufe,  it  is  not  aided  by  the  verdift  ;  but 
we  both  agreed,  that  as  this  cafe  is  the  writ  is  good.     Whereupon 
rule  was  given,  that  judgment  ftiould  be  affirmed,  unlefs,  &c« 

By  t6.  and  17.  Car.  s.  c.  3).  after  ▼«--  month^  or  year,  in  tbe  fame  or  any  pre. 

di€l  judgment  ihall  not  be  ftayed  of  reverfed  ceding  writ,  plaint,  roll|  or  recofd|  is  once 

lor  Che  miftake  of  day,  month,  or  year,  in  traiy  alledscd. 
aay  4edaation,  «ec.  where  the  right  day^ 

Afcougli's 
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Cam  4.  Afcough's  Cafe. 

In  the  Court  of  Wards. 
Adeinfe^fu  rpHIS  cafc  was  referred  by  the  king*s  command  to  the  Jufticcs 
manor  held  by  iL  ^jf  ^|^^  king's  bench,  to  certify  their  opinion,  which  was  thus  ; 
tTc  fowTr'  On«^'^»i^*>  'eifed  in  fee  of  the  manor  of  Z>.  holden  by  knight's 
txecutors,  and  fervice  tn  capitCj  devifed  the  faid  manor  to  be  fold  by  his  executors, 
part  of  the  pro-  part  of  the  moncy  to  be  paid  to  his  wife,  and  part  in  divers  other 
«iucs  to  be  ap.  legates,  thc  rcfidue  to  be  bellowed  in  charitable  ufcs,  viz.  for  the 
^Mbic*ufe*^did  °^^"7>"g  ^f  P^^^r  iBaidens  and  relief  of  prifoners,  &c. 
not  bar  the  '  The  First  QUESTION  was.  Whether  this  were  a  good  devife 
king  of  his  in-  jq  \y\^^  xht  king,  and  to  bar  him  of  his  primer  feifin  by  thc  ftatutc 
cftlfcJ""  ^f"  43-  £^'>-  c.  4.  of  Charitable  Ufes  ?— And  all  the  Justices 

s  C  Tones  42S  ^^^^  clearly,  this  (hall  not  bar  the  king  for  his  intercft  of  wardlhip, 
.  .Jones,  42  .  w^^yy^  Qj.  primer  feiftny  becaufe  general  words,  where  thc  king  is 
{d)  Bttt  now    '^ot  named,  Ihall  never  bind  or  bar  him  {a).' 

by  12.  Car,  ^^  c.  14.  the  tenure  by  knight'i  fcrvice  iS  aboUOied,  and  all  wardfliips,  livoiOi  pnnerfci- 
£ns,  fcc.  t;iken  away. 

A  devife  of  an  The  Second  QUESTION  was,  Whctlicr  fucli  a  dcvifc  by  the 
cflace  to  a  cba  faid  ftatute  be  good  againft  him  for  the  whole,  and  (hall  bar  the 
ntMt  ufc  was  hcij.  ^q  claim  a  third  part  ?-^And  they  all  resolved,  admitting 
Ui?ofTh"eVe^  it  to  be  a  conveyance  within  the  ftatute,  yet  it  is  void  againft  the 
viTor  as  to  a  ^^^^  f^^  ^^^^  third  part;  for  by  the  ftatute  of  32.  Hen,  8.  c.  i.  and 
thiixi  part.  34.  ffen.  8.  c.  5.  be  hath  no  power  to  difpole  bot  of  two  parts, 
10  for  the  tliird  part  it  is  clearly  void  (*). 

(i)  But  by  the  12.  Car.  2.  c.  24.  an  alteration  it  made  in  the  nature  of  tcnnreSy  which  makfii  the 
power  given  by  thefe  (l.itutes  •  mount  to  xhs  whole  of  a  perfon*t  landed  property. 

^.ifadcTifcof  The  Third  Question  was>  Whether  this  were  a  conveyance 
Liods  to  be  fold,  within  the  ftatute  of  43.  Eliz.  c.  4.  ?  becaufe  here  is  not  any  dif- 
to  bc*a  ^^ncd^  pofition  of  the  land  to  charitable  ufcs,  but  an  appointment  that  thc 
,0  thc*m^rryintc  ^^^^  ^^^^  ^^  '^l^*  ^^^  '^^  money  divided,  part  to  his  wife  (who  is 
ofpoormaidens,  clearly  out  of  tbeftatute),  another  part  to  fatisfy  divers  legacies, 
&c.  is  within  and  thc  refidue,  which  in  truth  was  the  greateft  part,  to  thc  iaid 
the  43.  Eiht,     charitable  ufes.— But  as  to  this  they  all  rcfolved  not. 

c.  4^ 

Prec.'Ch«  391.   a.  Vera.  597.     Salk,,x63.      Du&e*s  Ch.  Ufeiy  109. 

^  ,eA»B^5.  Gybbs  againj  Wybourn. 

Tithet  are  pay-  pROHIBlTION.  For  that  thc  defendant  libcUed  in  the  fpiritual 

treL^**ia^*^"d^    -^  court  for  tithes  of  young  trees  planted  in  a  nurfcry  upon  pnr- 

in^nurfery.     pofe'to  be  rooted  up  and  fold  to  be  planted  in  other  parilhes. 

ground  for  f^ie.  IJf  on  demurrer  thc  queftion  was»  Whether  tithes  fliall  be  paid 

s:c.i.Roii.    for  them? 

Ab.  637.  RoLLE,  for  the  plaintiff  argued,  that  they  were  of  the  natnrt  of 

S.C.  Jones,  416.  tlic  land,  and  tithes  fhall  not  be  paid  of  diem,  no  more  than  of 

"  CoaTb!**'     mines  of  coal  or  ftone  digged,  or  for  trees  or  wood  fpcnt  in  hedging, 

3.  om.  ig.95.  ^^  ^^^j  .^  ^^  lioufe,  wherein  hufbandry  is  maintained. 

•  Mayn  AB.D  argued,  that  forafmuch  as  he  made  a  profit  by  fnch 
young  trees,  it  is  reafon  tithes  (hould  be  paid  for  them  when  he 
digs  them  up  and  fells  them  in  another  parifh,  as  well  as  of  com, 
6r  carrot-roots,  or  fuch  things. 

And  ALL  THE  Court  was  of  this  opinion ;  wheieupoaacon* 
fultation  was  awarded. 

Lord 
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Lord  Mourvfork  and  his  Wife  againft  Bourn»  Ca«»«.. 

Viae  Ame^  Pctge  518. 

THIS  cafe  was  now  argued  openly  at  the  bench  by  Jones  and  if ««//«  ima  be 
BERKLEY)  for  th<  defendants  in  the  writ  of  error,  that  the  ^^^^  io« 
ji^dgmcnt  ought  to  be  affirmed.  ^  tY;^;^.! 

■     Berkley  argued, 'First,  that  there  being  no  error  affigned  in  %nA^dtvaftmvii 
the  principal  judgment,  it  is  therefore  to  be  affirmed.     The  affign-  ^  fugge"cd  cm 
ment  was  "i»  reddithrte  execution! s^**  becaufe  the  fcire  facias  in  the  ||j*j|,°^^^*  !J[^ 
faid  writ  was,  ^^ficonfiare  potent  per  inqui/itionem  vel  alio  modo^^  that  \^  i^^acd  to 
they  had  waftid  the  goods,  "  quodfcire  faciant  eh  ad  refpondendunC^  ihc  flieriff,  and 
to  the  laid  devaftav'it^  and  (hew  caufe  wherefore  execution  fhould  if  by  inquifuioa 
not  be  awarded  of  their  proper  goods,  which  being  a  judicial  writ  ^^^ofi»vii 
may  be  well  framed  as  the  Court  (hall  appoint:  for  as  the  J^^^^^^JJ^*^^^ 
Register  is  the  rule  for  original  writs  whereby  diey  are  framed,  ^1,11  ^,e  \j^i^^ 
which  is  confirmed  by  zSi  of  parliament,  and  there  ought  not  to  f^ias  fuarg 
be  any  variance  from  them  but  by  authority  of  parliament,  as  the  «*«<••'»«•'«  ••« 
ftatuteof  IVcftminfter^  c.  £.  faith  ;  fo  for  judicial  writs,  they  may  fotThichT'"' 
be  framed  according  to  the  difcretion  and  diredion  of  the  Court :  /^i^/l^i  re"*^^ 
and  for  this  caufe  thefe  writs  have  been  ufually  granted  in  the  turned,  the exe- 
common  pleas,  and  frequently  ufcd  after  9.  Hen.  6.  as  appears  by  cotor  0147  ap- 
the  faid  Book,  foL  57.  and  therefore  we  ought  to  adjudge^it  to  be  P»r>«dtravciie 
the  law  in  the  fame  court,  and  not  to  adjudge  the  contrary :  as  in  buVif^hc  inSia 
tVifcoV  s  Cafe  [a)  an  ejeftment  was  brought  on  a  leafe.by  hulband  default,  or  it 
and  wife;  and  he  doth  not  (hew  that  it  was  by  deed,  for  without  be  found  a^ainil 
deed  it  is  cle^r  it  is  not  a  leafe  of  the  wife ;  yet  becaufe  it  is  ufual  *^i!"»  ^  '^^o 
in  the  faid  court  to  omit  the  mentioning  of  the  deed,  it  Ihall  be  "o^n^^nftead 
intended  to  be  by  deed  ;  and  the  precedents,  of  the  court  wjirrant  of /«>*/>«,  the 
fuch  declarations,  therefore  it  was  adjudged  to  be  good  ^^)«     So  judj^ment  fliaJl 
in  Slade^s  Cafe  (r),  it  was  adjudged,  by  rcafpn.of  the  multitude  of  ^  f'  h'imspf* 
precedents  in  the  king's  bench,  that  an  aSion  on  die  cafe  may  be  f^'"  V**,!"  ^' 
maintainable  where  he  might  have  had  an  aft  ion  of  debt,  and  that  jca"toapp«?' 
the  common  courfe  had  been  to  have  debt  until  then,  and  fome  ana  traverfc  chi 
had  been  reverfed  for  this  caufe ;  yet  being  argued  in  the  exche-  dtvafimvit  re- 
quer-chamber,  and  there  made  apparent  by  the   precedents  in  J"™**'  ^  ™*y 
the  king's  bench,  that  fuch  aftions  were  allowed  m  the  king's  ^uj^'^^^^. 
bench,  it  was  adjudged,  that  it  ought  be  taken  for  law  {d).    And  poft.  s^^'eo^. 
fo  it  had  been  ufed  mice  in  the  common  pleas  ;  yet  no  precedents  ^^^  . 
were  fhewn  before  the  time  of  Henry,  the  fixth.     So  here  the  pre-  i.a^ShAb.ojil 
cedents  and  judgments,  in  the  common,  pleas  warranting  this  Noy,  it. 
courfe,  it  is. to  be  taken  now  as  the  law  of  the  court,  and  to  be.al-  Dyer,  aio. 
lowed.     And  to  anfwer  to  Petifer's  Cafe{e)^  he  faid,  there  was  ^'^gj.^*' 
great  difference  betwixt  the  cafes ;  for  there  the  inconvenienct  was,  J^^^  1^17.  x%l 
becaufe  the  judgment  was  by  default  upon  two  nihils  returned;  x!  Salk.  310?  ' 
but  here  they  a^e  returned  ^'  warned,"  and  appe.arcd,  and  they  i.  SaunU.  317. 
might  have  travcrfed  the  inquifition,  and  taken  ifliie  thcreupo/a,  Caner, ». 
viz*  that  they  had  not  made  any  devaftation.    And  for  the  cs^fc  *,*^J^''*^^' 
cited  12*.  Edw.  3.  ///.  **  Exeeut.^*  9.  it-is  a  harder  cafe  than  .tliis  ;  j'^,,    '  ^*^' 
for  there,  upon  z  fieri  facias^  was  returned  nulla  bona  \  and  upon  a  scra.  440. 
teftatum^  that  they  had  goods  and  wafted  them,  the  fherifF  was  com-  i.  Com.  Oi^. 
manded  that  he  mould  inquire  thereof,,  and  if  he  found  they  had  'i^* 
wafted,  he  Ihould  make  execution  de  ionis  proprlis ;  fo  without  ^ny 
other  warning' he  was  to  talfic  their  proper  goods  in  execution; 

(<t)  ».Co.  61.  b.  Plowd.431.     Winch.  14*     t;«  LeoQ.  X9S, 

(^.)  4«  Co.  93.fl,  204.    4.  Leon.  50.    Sav.  no.    Dyer,  91. 

("c)    Cro.  Eliz.  438.  481.   65^.   708,        {d)  5.  Co.  82..  2.  Salk.  9.      1.  Mod. 
Mm.  268.  Hutt.  55.  xo«.   GrD.Ja6.563.     16}.     lo.Co.  ;7«  (r)  ^.Qo.  %%. 

vet 


5^8  Hilary  Term,  14.  Car.  i.    In  B.  R. 

Lp,  MocysoN   yet  he  conceived,  that  m  fuch  cafe,  if  the  (heriff  had  done  fo,  he 
*"^t'*^i^'^  was  not  chargeable  in  an  adtion  upon  the  cafe,  becaufe  he  did  it 
Kou'rn.       *^y  the  Court's  command ;  but  in  tliis  cafe  the  Court  was  more  fa- 
vourable, to  have  an  inquiiition  before,  and  not  immediately  to 
Cro.  Jac,  3.  59.  make  execution,  but  to  warn  the  parties  to  Ihcw  caufe  wherefore 
X)>cr,i68.a.     jj^  fliould  not  havc  execution.    And  when  they  appeared,  and 
would  not  anfwer,  but  fuffcred  it  to  pafa  by  nihil  dicit^  it  is  quafi 
a  confeffion  thereof,  and  therefore  good  reafon  they  fhould  be 
charged  d€  bonis  propriis ;  wherefore  he  concluded,  that  there  is  no 
error  cither  in  the  judgment  or  execution,  and  that  they  fliould 
*  be  affirmed. 

Jones  argued  to  the  fame  purpoie,  that  the  cuftom  and  prece- 
dents in  all  courts  are  the  law  in  the  fame  court,  and  conftant  ju- 
dicial proceedings  are  to  be  accounted  law ;  and  therefore  in  the 
common  pleas  it  is  tlie  ufual  courfe  to  have  but  ont  fclre  faciai  to 
have  execution,  which  being  returned  nlhil^  the  party  is  to  have^ 
execution.  Bi^t  in  the  king*s  bench  tlis  ufual  courie  is  to  hare 
two  fclrc  facias' ;  and  if  execution  be  taken  upon  one /cirefadar 
awarded  and  nihil  returned,  it  is  error,  and  tliercforc  may  be  ir- 
verfed,  becaufe  it  is  contrary  to  the  courfe  of  the  court.  And  this 
cafe  differs  from  the  reafons  and  niifchicf  in  Petifcr^s  Cafty  becauic 
the  return  here  is,  that  they  were  warned  and  made  default,  and 
would  not  plead  ;  whereupon  he  concluded  alfo,  that  the  judg- 
ment and  execution  (hould  be  affirmed. 

BRA^f^»sTOK,  Chief  Juftice^  argued  the  fame  way,  tbatasdiis 
cafe  is,  it  thould  be  aflirmed  ;  for  it  is  no  inconvenience  here  to 
the  parties,  or  to  the  IheriiF,  when  the  ftierifF  takes  an  inquifition 
which  finds  a  eitvaftavit^  and  the  party  is  warned  and  appears, 
and  demurs  thereupon,  fo  that  he  takes  notice  of  the  writ;  and 
the  common  courfe  and  precedents  of  the  court  are  the  law  of  the 
(«)  Biidgmsn,  court  (<?),  and  one  court  ought  to  take  notice  of  the  cuitoms  and 
*'•'  courfes  of  other  courts,  as  it  is  held  b.Edw,^.  pi.  i.  11.  Edw,^. 

^co*"^^-*  b  P^'  ^-  ^"^  ^'  ^^'  ^^'  ^^'''^'^  ^^fi^  which  is  a  ftrongcr  cafe  than 
H»r<r.  3^40.  ^^^'s  J  *or  there  it  is,  that  a  leafe  under  the  exchequer  fcal  is  as 
I.  baand.  73.  wcil  allowable  and  pleadable  in  this  court  as  if  it  had  been  under 
133*  the  great  fcal  {/?).    And  although  regularly  a  freehold  cannot  pafs 

n)  Ante,  513.  ^"f  under  the  great  feal,  yet  in  regard  of  the  ufual  courfe  of  the 
X.  l-con.  '170.    exchequer,  and  multitude  of  precedents  there  (of  which  courfe  die 
Cro.  Jac.  109.    coni:min  pleas  ought  to  take  nbtice),  and  for  the  inconvenience 
*  R^ii'  K^'     whereby  many  fubjeds  (hould  be  otfaerwife  prejudiced,  it  was  ad- 
R,  tZcu  '  *'     J"^6^*^  good  and  atlovvafale  tliere ;  i  multe  fortiori  here,  becaufe  this 
courie  of  awarding  thofe  writs  hath  been  continued  in  thb  court 
ever  fince9.  Hen,  6.  and  therefore  there  is  great  reafon  they  fliould 
be  nowallowe^f.     And  for  t!^e  mifchief  alledged,  that  the  party 
fnould  be  concluded  by  this  inqueft  of  office,  it  was  faid,  ttieie 
was  nor  any  mifchief;  for  it  was  agreed  by  alt  of  m,  that  he  may 
contradii^  it  upon  his  appearance,  and  traverfe  it:  and  when  he 
is  warned  and  will  not  anfwer,  it  h  qunfi  a  confeflion  that  it  is 
true,  and  it  was  his  fault  he  would  not  traverfc  it. — And  where  it 
was  fnid,  that  it  may  be  taken  by  default  upon  two  mbils  returned, 
and  lb  he  ilioulJ  be  prejudiced,^  I  thereto  anfwered,  there  was  not 
Sec  the  Cafe  of  anv  mifchief;  for  if  it  fhould  be  falfe,  he  might  have  inawdiia 
Bcuwfr.sccw,  ^^;;.^/^^  and  fo  help  hirafelf,  as  Fax.  Nau  Brcv.  104.  /.—And  fo 
^^^         we  concluded,  that  the  judgment* and  execution  fliould  be  affitmcd, 
and  gave  a  rule  to  the  prothonotaries,  that  fuch  courfe  of  writs 
flionl:!  be  here  ijfcd  ns  confonant  to  law  and  juftice. 
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Smith  againjl  Rifley  and  Others.  Cai*  7. 

Trinity  Ttrm,  14.  Cur.  i.     Roll       • 

lyJECTMENT.    Upon  a  fpccial  verdift  the  cafe  was,  Ptfi// if  ^.  by  iodm- 
XL  Rifley  wasfcifcd  in  fee  of  the  lands  in  queftion,  and  by  inden-  «««»  nriade  be- 
•  ^»^rc  betwixt  him  and  S/V  Thomas  Denton^  Sir  Alexander  Dentot,  *^«"  ^'^  **' 
Tbomas  Rifley  his  brother,  and  frtl/iam  mthers,  "  covenanted  ip^°JJf  ,J?"b;,,. 
'*  and  agreed  with  them,  That  for  the  favour  and  afFedion  which  chcr  andothers, 
•*  he  did  bear  to  his  wife  and  children  in  that  indenture  mentioned,  whowcreiiran- 
**  and  for  the  better  maintenance,  livelihood,  and  preferment  of  5^»».'"confi- 
**  them,  and  to  the  intent  to  fettle  the  lands,  tenements,  and  here-  >„? aff"«f<^7o 
**  ditaments  hereafter  mentioned  in  the  name  and  blood  of  the  faid  his  wife  and 
**  Paul  Rifley  \  he  did  thereby  covenant  for  him,  his  heirs  and  children,  and  ta 
**  affigns,  to  and  with  the  faid  four  parties  and  their  heirs,  that  he  fettle  fc>«  land  in 
"  the  faid  Paul  Rifley  and  his  heirs  (hall  at  all  times  from  hence-  Jj^""*'*"** 
*•  forth  ftand  and  be  fcifcd  of  the  faid  tenements  (in  the  declara-  withuS^^"** 
**  tion  mentioned)  to  the  ufe  of  the  laid  Paul  Rifley  for  term  of  bis  ftand  feifed  to 
**  life,  without  impeachment  of  wafte  ;  and  after  his  deceafe,  to  theufeof  him. 
•*  the  \xk  of  Dorothy  his  wife  for  term  of  her  life  ;  and  after  her  ^^^  fo*"  W«.  ana 
•♦  deceafe,  to  the  ufe  of  the  faid  covenantees  and  their  heirs.  foTiife  wld^? 
•*  Nevertheless,  upon  fpecial  truft  and  confidence,  that  they  tertothc  co^el 
**  (hall  make  leafes  and  eftates  thereof,  or  of  any  part  thereof,  as  mmtees  and 
"  the  faid  Paul  Ri/Uy  (hall  appoint  by  any  his  deed,  &c.    And  in  ******  ^"  « 
**  cafe  that  he  mafec  not  any  fuch  appointment^  then  the  faid  co-  J|^2o'^&'^* 
**  vcnantecs  and  their  heirs  (hall  levy  out  of  the  rents,  iffues,  and  the  ufe^aie  idS 
^<  profits  thereof,  for  his  younger  cnildrcn  hereafter  named,  viz.  nifed  by  thia 
•*  Crefcens^  Peter ^  and  Paul^  his  younger  fons,  and  for  Maryy  Do-  <*«dto^.  hia 
"  ro/Ay,  and  Elixabeth^  his  three  daughters,  two  hundred  pounds  '>^^«'">'>«not 
'*  a-piece :  the  daughters  portions  to  be  paid  at  their  re^ftive  ll^tela!'^^' 
«*  ages  of  twenty  years,  and  the  fons  portions  at  tlieir  relpeaivc 
♦*  ages  of  twenty-four  years;  and  that  the  (aid  covenantees  and  sfc/r^Siij''* 
«*  their  heirs  (hall  pay,  allow,  and  give  out  of  the  rents,  iflTucs,  and  Abrl  733^  * 
*•  profits  to  every  of  the  three  fons  and  three  daughters  fuch  rea-  Plow.  305.307. 
**  fonable  maintenance  as  they  (hall  appoint ;  and  after  the  deceafe  ^*'^«  s  «• 
«»  of  the  faid  Paul  Rifley  and  Dorothy  his  wife,  and  the  faid  portions  l\^^'  ^• 
«*  levied,  then  to  the  ufe  of  Thomai  Rifley^  fecond  fon  of  the  faid  Crow  jli.  180 
**  Paul  Rifley  (the  now  defendant),  and  the  heirs  of  his  body ;  and  Cowp.  9.  ^ 
**  for  want  of  fuch  ifliic,  then  to  the  faid  Crefcens  and  the  heirs  of 
^<  his  body  (and  fo  to  his  other  fons,  and  then  to  tlie  ufe  of  his 
«^  daughters  and  the  hcin  of  their  bodies)  ;  and  for  want  of  fuch 
**  ilTuc,  to  the  ufe  of  the  right  heirs  of  the  faid  daughters  for  ever." 
The  jury  find,  that  on  the  fiftli  day  of  September ^  in  the  fecond  year 
of  Charles  the  firft,  Paul  Rifley  died,  and  that  Dorothy  his  wife  fur- 
vi  ved  him,  and  entered,  and  was  feifed,  prout  lex,  He. :  and  tliat  af- 
terwards, viz.  1 2th  September^  2;  Car.  i.  Sir  Thomas  Denton  2Lnd  the 
other  three  covenantees  by  indenture,  inroUed  within  fix  mohtlis 
in  the  chancery^  bargained  and  fold  to  the  faid  Thomas  Rifley  the 
brother  the  (aid  tenements,  habendum  to  him  and  the  heirs  of  his 
body,  to  the  intent  he  (liould  perform  the  trufts  in  the  faid  firft  in- 
denture mentioned,  the  remainder  over,  as  is  limited  in  the  fir(t  in- 
iknmre*    They  find,  that  Mary^  one  of  the  daughters,  attained  to 

the 
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Smith  thc  agc  of  twcnty  ycars  in  the  life  of  the  4aid  Paul  R'lfl^  \  and  that 
*r«w^  Dorothy^  another  of  thc  daughters,  attained  to  thc  age  of  twenty 
and  OthUs.  Y^^''^  ^^^^^  thcdeath  of  the  faid  PaulRfJley,  in  thelifeof  her  motlier; 
and  that  none  of  their  portions  were  paid  ;  and  that  fVMam  R'tjlq 
(the  leffor  of  Xhc  plaintiff),  fon  and  heir  af  the  faid  Paul  RiJUy^  en- 
tered and  made  tliis.leafc,  and  the  defendants  oufted  him.  Etji 
fupcr  warn  materiam^  &c.  the  defendants  be  guilty,  they  pray  thc 
difcretion,  &c. 

And  it  was'  argued  'divers  times  at  the  bar  by  Ward  and  Hoi- 
jpouRN,  for  the  plaintiffs  and  by  Porter  and  GRlM8TOK,yir  the 
difendants.  And  it.  was  faid  for  tlic  plaintiff,  that  tliis  deed  raifcd 
no  ufes,  becaufc  all  tlie  four  covenantees,  except  Thomas  Rijley  thc 
brother,  are  ftrangers  in  blood  to  the  covenantor :  and  that  Th&mai 
Rijley  the  brother,  although  ho  were  named  bnother,  was  ii^med  for 
dilUndion  only  betwixt  him  and  Thomas  Rificy  the  fon»  and  not 
for  the  coniideration  of  blood  to  faiie  a  nfe  to  him  ;  and  the  in- 
tention  was  to  fettle  an  nfc  in  t^em  four,  for  performance  of  the 
tnifts  mentioned  in  the  deed^  and  for  fettling  xbe  ufes  in  them  ail, 
or  elfe  in  no/ie  of  them :  and  none  of  the  conikieia^ioos  in  the  deed 
extend  to  Thomas  the  brother,  nor  is  intended  for  his  benefit ;  and 
fo  none  of  them  can  raifc  a  ufc  in  him.  For  the.iirft  confidera- 
tion  is»  for  the  preferment  of  his  wife ;  the  fccond,  for  the  prefer- 
ment of  his  children.;  the  third,  to  rai&  jporttons  for  the  u£caiid 
benefit  of  his  children  \  and  there  is  not  any.benefit  or  profit  iseH* 
tioned  to  tlie  brother  or  h^s  children  :  and  if  a  y&fhould  be  raifcd 
out  of  the  reiidue*  it  is  upan  a  contingency,  mz.  after  mymcnt  of 
the  portion  ;  .aad  it  now  appears  that  they  are  not  paid,  nor  can 
lie  paid,  becaufc  the  one  daughter  came  to  her  age  of  twenty  yean 
bemre  the  death  of  her  father,  the  otlier  jdaughtej:  before  the  death 
of  her  mother. 

But  ALL  THE  Court  refolvcd,  that  the  ufes  arc  well  railed,  aod 
Tcfted  in  Thomas  his  brotlier  (btft  not  in  any  other  of  the  three  co« 
^   iTnantees),  becaufc  he  is  of  the  blood  :  and  one  of  the  confidera- 
Pl.Com.  y>7.b.  tions  is,  for  confideration  to  fettle  it  in  his  blood,  which  is  by  thc 
fettlinc  in  the  brother ;  and  although  it  be  not  mentioned  that  it  is 
in  confideration  that  he  is  his  brother,  yet  being  his  brother  it  fuf- 
Co.iib-7.4o.b.  iiceth:  and  it  is  likewife  fufficient,  becaulc  thc  brother  is  to  take 
Moor,  504.       cftate  to  raife  portions  to  his  nephews  and  nieces,  and  alfo  to  fettle 
cftatcs  upon  tncqi,  according  to  his  appointment :  and  here  is  not 
arry  contingent  ufc, 'but  only  a  truft  and  confidence  in  thc  cove- 
nantee to  execute  the  eftateio  his  children  ;  but  no  eftatc  is  in  the 
children  by  arfy  eftate  limited  unto  them:  then  when  all  the  other 
covenantees  join  in  a  bargain  and  falc  to  Thomas  the  yo^nger  fon, 
he  hafth  a  good  eftate.     Whereupon  by  the  wHOLt  Court  it  was 
adjudged  for  the  defendant. 


Cook 
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Cook  agaivft  Cook.  Case  %. 

trinity  Term,  I ^.  Car.  I,     Roll  l^^S. 

TERROR  of  a  judgment  in  wafte.    The  error  afligncd  was,  Be-  Wafte  may  be 
-^  caufe  the  plaintifF  declares,  tliat  the  defendant yjrr//  vajlum  in  a  comniiircd  in 
♦  clofe  infucddendo  three  oaks,  alhcs,  and  fix  black-thorn  trees  grow-  c'ltunR  dewn 
ing,  &c.     l^he  jury  found  the  wafte  infuccidendo  th^ee  oaks,  three  j^^y  findmg  i£* 
afhes,  and  fix  black-thorn  trees,  exijientes  ar bores  /»tf/r^»ii/;  and  to  be  timber- 
found  damages  jointly  for  them  all.  q^  ^^^ 

Mallet  moved,  that  it  was  error,  for  black-thorn  trees  cannot  ^ytr^  65. 
be  timber,  nor  is  tliere  any  wafte  lies   for  them,   unlcfs  they  bc^^"^'^*^** 
growing  in  hedges,  which  ought  to  be  fpecially  Ihewn  j  therefore  \  ^°i''  ^^^ 
the  giving  of  entire  damages  was  erroneous:  and  it  is  apparent,  Cro!jact'ii6. 
that  black-thorn  trees  are  not  accounted  timber,  where  there  ate  i.  TermR^ 
other  timber-trees  growing  in  •  the  fame  clof«,  as  46.  £dw.  3.  s%* 
9*  Hen,  6.  ph  10.  65.  t^  67. 

But  THE  Court, tfiy?w//  Berkley,  agreed,  that  it  is  no  error: 
for  black-thorn  in  fome  countries  may  be  accounted  timber  ;  and 
being  averred  in  the  declaration  to  be  timber,  and  tlie  iiTue  found 
by  the  verdiA,  it  is  not  to  be  doubted  but  that  it  is  timber- 
Wherefore  the  judgment  was  affirmed. 

Powel  againft  Sheen.  Cah^, 

"PROHIBITION  was  prayed  to  the  council  of  the  marches  of  Tiieco«mia 
^   Wales^  Forthat  upon  a  bill  there  for  a  fuppofed  riot  and  bat-  ^^-"^^  ^nnoc . 
tery,  to  the  plaintiff's '  damage  olf  a  tlioufand  pounds,  they  pro-  jj^i**  "^'^^t*' 
ceeded  and  gave  fenlence  againft  the  defendant,  and  awarded  one  above  fifty ^ 
hundred  marks  damages  to  the  plaintiff;  where  bv  their  inftruc- pounds, 
tions  they  ought  not  to  hold  plea  of  damages  or  debt  above  fifty  ^^^^  55*-  ^95* 
pounds.  •- 

EVERs,  the  Kin£$  Attorney  for  the  marches  oi  IVa^eSy  ahfwctcd, 
that  by  their  new  inftruAions  they  may  hold  ainy  plea  of  riots  or 
mifdemeanors,  as  tlie  ftar-chambcr  may. 

But  it  was  thereto  replied.  That  although  the  ftar-chamber  o^ 
late  time  hath  ufed  to  decree  damages  to  the  party,  and  the  legality 
thereof  hath  not  been  queftioncd,  being  afupreme  court,  it  doth 
not  therefore  follow  that  other  courts  may  aflume  unto  themfelves 
fuch  a  jurifdiftion:  and  although  Evers  faid,  tliat  court  is  or- 
dained and  eftablilhcd  by  the  aft  of  34.  Hen.  8.  c.  26.  it  was  an- 
fwered,  that  the  faid  aft  doth  not  authorifc  that  court  to  do  more 
than  formerly  had  been  ufed ;  and  whether  it  were  before  thofc 
times  fo  ufed  cannot  be  fhewn — Whereupon  it  was  adjudged, 
tliat  a  prohibition  fhoiild  be  granted. 

Pigot  againft  Mary  "Pigot  and  Elizabeth  l.ewen.  c^"  »'«• 

Trinity  Term,  14.  Car.  i.  Roll 
A  PPEAL  of  the  death  of  his  father,  whofe  heir  he  is,  againft  Onanappeafof 
-*^  the  defendants,  Becaufe   that  they,  videlicet^   the  faid  Mary  ^"^'^  *"5  ^' 
Plgot  proditorie,  and  Elizabeth  Lewen  felonice,  confpired  the  ^"^,Ift  jlt^^^e 
death  of  Roger  Pijot  the  plaintiff's  father,  and  late  hufband  to  the  and  a  ftrar-jsr 
{atidAfary  ;  and  for  that  purpofe  the  faid  Mary  proditorie,  and  forthc  muidep 
the  faid  Elizabeth  felonice,  miniftered  to  him  fuch  a  kind  or  ^^  **'•»  f«'*''>  h« 

^  may  takeout  <M# 
or  two  uPMinm  at  his  de^on ;  and  if  the  g§mral  iffurht  Joinod  at  the  bar  cbe  fame  time  in  which  cheap» 
pcUces  aim  arraigneil,  there  is  no  taodbxy  to  fik  the  declaration. 

poifon 
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fienr        poifon  in  a  poflct,  which  he^  not  knowing,  drank  up,  and  after- 
agm'nji        ward  within  fuch  a  time  died ;  fo  the  faid  Mary  rRon  iTORif,  and 
PiG^T  aiK»    ^j     J-  jj  Elizabeth  FELONiCE,  him  murdered  and  killed. 

1bne».4i5.  Thejr  being  hereupon  arraigned  in  tlie  king's  bench,  pleaded 

B.R.oiUAh.  536.  not  guilty :  and  a  venire  facias  was  awarded  to  try  them  at  the  bar 
B.  P.  c.  181.  in  Michaelmas  Term^  14.  Car.  I. ;  and  after  evidence  apparent  again!: 
**Mcd^T  the  faid  i?//2ry,  and  doubtful  againft  the  faid  Elizabeth^  the  jury 
Cb.  Jt.  2^s.'  found  the  faid  Mary  guilty,  and  the  faid  Elizabeth  kot  curLXY. 
I.  c©m.  e.g.  Charles  Jones, /ir  the  defendant^  now  moved  in  arreft of  judg- 
^^Oo^^^Di' *  ^^"^  that  there  was  not  any  declaration  upon  the  file  in  the  fatd 
Ik  r-?'    '^'     Michaelmas  Term,  as  it  ought  to  be. 

i.liac.Ab.i«4.  But  MAYKARD.yir  the  plaintiffs  faid,  that  this  appeal  was  ar- 
a*HAwk.  P.C.  ,.jjg,^^  j^j  jijg  bj^r  m  Trinity  Term,  14.  Car.i.  and  the  defendants 
943.  $01.  being  at  the  bar,  inftantly  pleaded  thereto  the  fame  Term  ;  and  fo 

it  is  well  enougli  without  other  declaration  iiled,  whidi  is  tke 
ufual  courfc  in  this  court;  and  that  no  otlier  declaration  is  to  be 
filed  :  but  if  they  had  not  pleaded  the  fame  Term,  or  if  they  had 
pleaded  any  other  plea  than  **  not  guilty f**  fo  as  there  had  been  ad- 
journment to  another  Term,  then  the  declaration  ought  to  haw 
•been  filed.—^ALL  the  Court  were  «f  that  opinion. 

HoDDEsDEN,  tbc  Secondary,  faid,  that  the  ufual  courfc  was  fo. 
Anap^ttiof  A  Second  Exception  was  taken,  Becaufe  there  was  but  one 
tfeach  may  be  venire  faciaSy  where  there  ought  to  have  been  fevcral  z>entre  facim* 
*«^*""*  ^/®^  in  the  appeal ;  fo  they  arc  feveral  offenders,  cfpccially  the  one 
^d^anwber  Vor  ^^'"8  charged  With  treafon,  the  other  vtkh  felony :  and  fox  that  pui- 
mti^-der,  in  ihc  pofc  vouchcd  the  Old  Bk.  ofEnu  46,  t^  47 .  and  AVw  Bh.  of  Era.  57. 
(•mc  cwjrt.  MAYNARn,/<?r  the  plaintiff  thereto  anfwered,  that  the  phintiff 

J.  Co«.  Dig.  might  take  one  venire  facias ^  or  feveral  venire  facias*  for  doubt  of 
ifrt'  ^'         challcngci  and  fo  is  9.  Edw.  4.  pU  27. 

All  the  Court  were  of  this  opinion.  Whereupon  it  was 
adjudfred  for  the  plaintiff;  and  judgment  was  given,  that  the  faiil 
Alary  ihould  be  burnt  to  death  (n). 

(«)  See  30.  Geo.  3.  c.  48.  by  wbich  tMi  jutSginciit  is  abolUlied, 

Cs%t  XI.  James  againft  Tutney. 

Ciijw  Principium  Juteg  Page  497. 
InrepievtHfifz  "T  HIS  Cafe  was  now  argued  at  the  bench  by  Bekklet,  Jtfiice, 

•llflref*  taken       1     MysELK,  and  JONEs,    7i^/n'/. 

■n«terabye-bvr,  Tho  fole  queftion  was.  Whether,  as  this  cafe  is,  damages  and 
fi  the  defendant  cofts  ought  to  be  given  to  him  who  juftifies  this  diftrefs  as  baililT, 
make  ccno-  .  ijgjng  adiodged  for  hini ;  or,  whether  the  giving  of  danugcsaad 
re^ricofts  be  erroneous? 

mttkor^arMlcbe  BERKLEY  argued,  for  the  defendant  in  error,  tliat  the  damages 
vcrdiabefound  ^j^j  ^.^ftg  werc  well  givcn,  and  no  error;  for  by  tlic  7.  Hen.  8. 
bVvlfhilcoal!"^-  4.  it  is  exprefled,  ••  That  every  avowant,  and  every 
A*r.ic,  524.'  *  "  Other  pcrfon  or  perfdns  that  make  avowry,  conu(ance,  or  jnfti- 
s  c'lonee  "  ^^^^^'^^^  ^^  bailiff  in  a  replevin  or  fecond  deliverance,  for  any 
412.  4u-*'  **  '"^"^»  cuftom,  or  fervice,  iftheir  avowry,  conufance,  or  juftifica- 
Cf ou  Eiiz.  300.   •'  tion  be  found  for  them,  or  the  plaintiff  barred,  fhall  recover 

3^9-  **  cofts  and  damages,  as  the  party  ihould  have  done  if  they  had  re- 

Moor,  Sf^  3. 
Gro.  Jac.  52c.    2.  Roll.  Rrp.  75.    Doogl.  709.  note  (i}r    i«  Term  Rep.  135* 

«  covered/* 
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«*  covered."    And  he  conceived,  that  by  the  exprcfs  words  of  the       Jamu 
ftatutc  he  ought  to  have  his  damages  and  cofts ;  for  he  is  within        "iaifft 
the  word  *'  cuftoms  ;"   for  he  dittrained  for  a  duty  demanded,     "^"twiy. 
grounded  upon  a  cuftom  ;  and  if  not,  yet  efpecially  Ijc  is  within  canh,  170. 
the  intent  and  equity  of  the  ftatute  :  for  in  ftatutes,  ahhough  par-  Ld.  Ray.  78% 
ticulars  be  enumerated,  yet  it  excludes  not,  but  that  whatfoever  is  1.  Com.  Dij. 
within  the  fame  reafon  and  equity  Ihall  be  taken  to  be  within  the  548- 
ftatute-     As  the  ftatute  of  fVeJlminftn  2.   dt  donh  conditionalihus 
cxprefled  divers  kinds,  yet  other  gifts  not  mentioned  are  with- 
in the  faid  ftatute  ;  fo  the  ftatute  27.  Hen.  8.  c.  10.  of  jointures,  Co.Ur.Sc^.ix. 
enumerates  divers  particular  eftatcs  which  are  jointures ;  yet  in 
VermniCafe  (a),   other  eftates  within  the  lame  reafon  are  within 
the  ftatute:  alfo  in  theexpofttion  of  ftatutes,  when  the  words  make 
proviiion  for  certain  perlons,  yet  they  fliall  be  extended  by  equity 
to  others  ;  as  the  ftatute  of  Bigamy,  and  the  ftatute  of  23.  Hen.  8. 
c.  15.  of  Cofts,  which  are  expounded  larger  than  the  words:  fa 
Partridge^ s  Cafe  (b)^  Jeafe  for  years,  is  within  the  ftatute  of  Cham- 
perty ;  and  the  Year-Book  19.  Hen.  8.  pL  1 1.  is  exprefs,  that  tho 
defendant  ftiall  recover  damages  upon  demurrers,  yet  it  is  out  of 
the  words  :  and  here  as  this  cafe  is,  a  diftrefs  being  for  a  cuftomary 
duty,  he  conceived,  that  damages  and  cofts  are  jccoverable,  as  well 
by  the  7.  Hen.  8.    c.  4.  as  by  the  ^i.  Heph  8.  c.  9.  which  adds, 
♦•  That  the  avowant  for  damage  fefant  fhall  have  opfts."    But  he 
held,  that  if  the  lord  avow  for  relief,  or  pro  valore  maritagii^  as  he  3*  Com.  Di|, 
maVt  yet  that  is  out  of  the  ftatyte  ;  for  they  are  not  fervices  and  "5^ 
cuftoms,  but  flowers  or  fruit3  fallen  from  them,  and  therefore  they 
are  out  of  the  ftatute :  and  he  cited  for  this  26.  Hen.  8.  pi.  8. ;  and 
an  avowry  for  an  amercement  in  a  leet  is  out  of  the  ftatute,  becaufe 
it  is  not  grounded  upon  cuftom:  and  for  proof  thereof  he  cited 
Grefi  Cafe  (c),  and  Greifle/s  Cafe  (d).     Whereupon  he  concluded, 
that  judgment  (hould  be  affirmed. 

The  lame  day  /argued  the  fame  way  ;  fjjr  this  being  a  general 
ftatute,  ought  to  be  taken  liberally  to  remedy  the  general  mifchiefj 
which  was  at  the  common  law,  that  the  avowant  diftrainingjuftly,^ 
Ihould  be  at  the  charge  to  defend  his  a£l  in  diftrainihg,  and  jhould 
not  be  allowed  cofts  nor  damap;es,  to  the  encouragement  of  thofe 
who  tortioufly  denied  their  duties,  fuing  out  replevins  merely  for 
vexation  fake,  and  in  difcourag^ement  of  thole  who  diftramed, 
who  by  the  common  law  had  neither  cofts  nor  damages  allowed 
them  for  their  lawful  diftreflcs ;  wherefore  to  remedy  this  mif- 
chief  were  the  ftatutes  of  7.  Hen.  8.  c.  4.  and  of  21.  lien.  8.  c.  19.  xi.Co.  73»b, 
made,  which  ought  liberally  to  be  conftrued  for  advancing  the  re- 
niedy,  and  fuppreffing  the  mifchief,  as  in  Heydon'i  Cafe  {e).  And 
it  fhall  be  conftrued  according  to  the  intent  of  the  makers,  which 
intended  by  7.  Hen.  8,  c.  4.  to  give  cofts  to  the  defendant  where  he 
prevailed,  as  the  plaintiff  fliould  have  had,  if  he  had  recovered  : 
and  although  they  mention  rents,  cuftoms,  and  fervices  only,  and 
the  preamble  extends  only  to  thofe  rents,  cuftoms,  and  fervices 
which  lie  in  tenure,  yet  tht  fecond  part,  whereupon  this  opinion 
is  grounded,  is  not  fuch  rents,  &c,  referring  to  the  preamble,  but 

(a)  4.  Ca.  I,  V  a-  (<0  S*  ^«  3S.4f*  a. 

(h)  Plowd.  (0  3.  Co.  7. 

(0  5.  Co.  7«c 

jTRO.  CAK..  M  m  alt 
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jAMvt       all  rents,  cuftoms,  and  fcrviccs  ;  fo  all  manner  of  cuftoms  and 

•f"'*^        ferviccs  arc  within  the  intent  of  the  flatutc.     Atid  /  conceived  the 

0TN«T.     cafes  concerning  diftrcflcfi  for  relief,  valore  maritagiiy  and  for  amerce- 

Ant^  5^3»        ments  in  Iccts,  to  be  likcwifc  within  the  ferviccs  of  7.  Hen.  8.  c.  4. 

and  21.  Hen,  8.  c.  9.  becaufe  they  arc  in  nature  of  ferviccs,  and  to 

be  expounded  as  diftrcfs  for  cuftoms  and  ferviccs  ;  and  thcTpfore 

in  the  cafe  of  ShePward  v.  Mackworth  (a),  where  tlie  bailiff  of 

Lord  Berkley  diftrained  for  relief,  and  the  queftion  was,  Becaufe 

the  land  had  been  in  ward  to  the  queen  by  rcafoii  of  other  lands 

held  of  her  majcfty  by  fervicc  In  eapite^  whether  the  heir  fliould  pay 

relief  to  other  lands  at  his  full  age  ?    it  was  adjudged,  that  he 

fliould;  there  damages  were  given  by  the  jury  to  the  avowant: 

f^Cm,  %%.       j^nd  although  Popham  advifed,  becaufe  it  was  anew  cafe,  that  tlic 

avowant  (hould  tike  his  judgment  for  the  relief,  and  relcafc  the 

damages,  which  he  did,  yet  that  doth  not  prove  that  no  damages 

were  due,  but  that  it  was  doubted  only  ;  and  there  is  not  any  relo- 

lution  nor  opinion  to  the  contrary  in  that  cafe(^}.     And  all  the 

precedents  are,  that  damages  and  cofts  have  been  allowed  to  avow- 

ants  in  fuch  cafes  ;    and  therefore  I  concluded,  that  judgmcot 

Ihould  be  affirmed. 

Jokes,  yuftlce^  argued  to-thc  contrary,  and  faid,  We  are  here 
upon  the  cxpofition  of  the  ftatutes  ;  and  multitude  of  precedents 
will  not  ferve  for  the  expofition  of  the  ftatutes,  unlefs  after  debate 
1.  Cf^.  330.  in  court  they  be  mentioned  to  have  been  fo  adjudged  ;  but  no 
fuch  precedent  hath  been  fhewn,  but  a  multitude  which  have 
yzStd/ubfiicntio  without  debate.  And  for  the  matter  he  held,  that 
It  was  out  of  the  words  and  intent  of  the  ftatute ;  for  the  firft  part 
of  the  ftatute  is,  *•  Where  a  diftrcfs  is  for  rents,  cuftoms,  orfer- 
*'  vices  in  lands,  &c.  that  the  avowry  ihall  be  upon  the  land/'  fo 
that  extends  only  to  fuch  rents,  cuftoms,  and  ferviccs  by  which 
the  land  is  held :  and  the  fccond  part  of  the  ftatute  of  21.  Hen.  8. 
c.  9.  whirh  is  quafi  an  bxpofition  of  the  former,  is,  **  In  fuch 
♦♦  avowry  for  any  rents,  cuftoms,  and  ferviccs,"  thofc  words  arc 
to  be  applied  to  former  rents,  cuftoms,  and  ferviccs ;  and  although 
the  words  be  general,  and  fay  not  '*  fuch  rents,  cuftoms,  and  fcr- 
**  vices,*'  yet  it  is  to  be  applied  to  the  former.  And  w^herc  the 
ftatute  21.  Hen.  8.  c.  19.  intends  further  remedy  than  was  before, 
it  is  by  cxprefs  wordu,  **  upondiftreflcs  for  damage  fe/ant  and  other 
*'  rents,'*  which  extend  to  rent-charges,  but  no  mention  of  dif- 
trefles  or  avowry  for  any  other  caufc.  And  in  The  Afarquls  ofUln- 
chefieri  Cafe  (r),  a  cafe  is  cited  upon  the  ftatute  of  9.  Rleh,  2.  c.  j. 
of  a  writ  of  error,  where,  upon  a  recovery  againft  tenant  for  lile, 
it  was  held,  it  fhould  not  extend  to  other  cftates  ;  and  the  ftatntc 
of  4.  Jac.  I.  c.  3.  which  fays,  that  "  no  cofts  fliall  be  given  in 
.  ♦*  other  caufts  tiian  fuch  as  are  within  the  ftatute  of  23. //«i.  8. 
"  c.  15,"  (hews,  that  without  an  aft  of  parliament  cofts  ftiall  not 
be  given  in  other  caufcs :  and  for  the  cafe  cited  here  in  an  arowrr 
for  a  relief  damages  were  given,  and  for  doubt  of  error  relealed  by 
the  avowant,  it  doth  appear  of  record  that  they  were  rclealid; 
therefore  it  fhall  be  intended  they  were  difallowcd  by  diredions  of 

(a    Cro.  Jac.  iS.  (c)   3.  Co;  x» 

{h)  See  Co.  Snt.  570.  573.  GrcI^eyV  C^ 
S.  Co.  3S. 

the 
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the  Court" :  and  for  the  cafes  of  damages  and  cofts  given  in  avowry  .     Jamf* 
for  amercement  in  leets,   he  knew,  that  in  the  35,  £//2.  in  an        "^""^ 
avowry  fbr  an  amercement  in  leet,  damages  and  colts  being  given,        «TiitT. 
judgment  was  rcverfed  for  that  caufc  in  this  courc    Therefore  he 
concluded,  that  judgment  (hould  be  rcverfed. 

Note,.  In  his  argument  he  faid,  that  in  Lord  Say*s  Cafe  (a)  it  NeUhcr  the  flt. 
was  adjudged,  thztfcandalum  mawnatum  was  out  of  the  ftatute  of  ^"'i®,/*'^*^ 
2».  jac^  u  c.  10.  of  Limitation  of  Actions  upon  the  Cafe,  and  out  ,^^  £/,■«.  c.  8, 
of  the  ftatute  ofi'j.Eliz.  c.8.  of  Errors  in  the  Exchequer  Chamber,  rytemii  to  k- 
becaufe  not  mentioned,  although  it  be  included  in  the  words,  **  Ac-  «ion*  of fiamdmU 
•♦  tjons  upon  the  cafe"  mag^tum. 

I.  $id.  143.     3.  Mod,  4f.    2.  Show.  506. 
(4}  Aote,  i40« 


M  m  «  Eaftcir 
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15.  Car.  I.     In  the  King's  Beach, 

Sir  John  Brampftoa,  Knt.  Chief  Juflice, 

Sir  William  Jones,  Knt.  "] 

Sir  George  Crokc,  Knt.  Q^^W- 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Littleton,  Knt.  Solicitor  General. 


Memorandum*  Ca«  t» 

UPON  Saturday  the  4th  of  May  1639,  cnm  15.  Carofi  regis^  Strj^mt  Rtvt 
•  Serjeant  Reve,  of  the  county  of  Norfolk ^  was  fworn  promoted  10 ih« 
one  of  the  Jufticcs  of  the  common  picas,  fuccecding  Sir  ^^'W'non  pic»» 
Richard  Button,  Jate  fccond  Juftice  of  the  faid  court,  who  52;J%^^^|) ^^ 
died  at  Serjeants-Inn^  in   ChanceryAane :  he  was  a  grave,  learned,  tfwi««, 
pious,  and  prudent  Judge,  and  of  great  courage  and  patience  in  all 
his  proceedings. 

Cook's  Cafe.  Cah  %. 

/^OOK  was  indifted  for  the  murder  of  Marjhal    Upon  his  ar-  To  km  a  ««• 
^^  raignment,  he  pleaded  not  guilty;  and  it  was  found,  that  the  riff*sofflctrvii- 
faid  Marjhal  was  a  bailiff  to  the  iheriff  of  Somerfct^  and  had  fcvcral  {«"««•«/ ^h»t 
warrants  upon  feveral  capias  ad fatUfacUndum  againft  the  faid  Cook  J  brwfc^'*'"'* 
and  his  father,   direAed  to  him  and  other  bailiffs  ;  and  that  they,  houfe  for  tiM* 
by  virtue  or  colour  thereof,  entered  into  the  faid  Cook\  ftable  and  purpofe  of  exe- 
out-houfe,  and  hid  themfelves  there  all  night ;  and  at  eight  of  the  cuting  cl^ii  pro- 
clock  the  next  morning  came  to  CQok\  dwelling-houfe,  and  called  ^1^** IJ^"'^ 
him  to  open  his  doors ^and  fuffer  them  to  enter,  becaufe  tliey  had  no^j^J,*"^^^ 
fuch  .warrants  upon  fuch  writs,  at  the  fuit  of  fuch  perfons,  to  arreft  it  is  nor  lawful 
him,  and  willed  him  to  obey  them*     But  the  faid  Cook  commanded  ^^  ^f^  open 
them   to   depart,    telling    them,    they  ftiould  not  enter.     And^^^^^^"^ 
thereupon  they  brake  a  window,  and  afterwards  came  to  the  door  ^^^^^^^ 
of  the  faid  houfe,  and  offered  to  force  tlut  open,  and  brake  one  of  n  righcto  de. 
the  binges  thereof.     Whereupon  the  faid  Cook  difcharged  his  muf  •  f<rd  hit  own 
guet  at  the  faid  Marjhal^  and  ftrokc  him,  of  which  ftroke  the  day  '^"'*- 
Allowing  he  died.    The  doubt  was,  Whether  upon  all  this  matter    "^*'  37»- 
he  be  guilty  of  murder  or  of  manflaughtcr  ?  w.  jon«s,  4x9. 

Sum.  46. 

And  it  was  now  argued  by  RoLLE,/dr  Cook^  that  it  was  not  '•H^it,4i.45g^ 
murder ;  for  although  a  bailiff  were  flain,  yet  it  was  by  his  own  **  "•**»  **> 
procurement  in  doing  an  unlawful  aft,  vtx.  in  breaking  the  win-  V%^^  ^j. 
dow  and  door,  and  attempting  to  enter  and  ferve  proccfs,  which  6.  M^.  173. 
is  not  lawful  for  a  perfonal  duty,  unlefs  in  the  king's  cafe  ;  and  for  Ld.Ra/.  ^o^%. 
that  purpofe  hecited  5,  Co.  gi.  b.  02.  Seamahd  Cafe.  13.  Edw.  4.     r<^«^r.3«''n9» 

^     ^  ^777  y         J  ^        lO.Sf.  Ir.46z, 

Cowptr,  3.     1.  Hawk.  P.  C.  lo?.  1  \Q.    1.  Htwk.  P.  C,  ch.  14.  4.  BJ.  Ctfin.27. 

M  m  3  And 
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Cjok's  CAsr.        And  after  argument  at  the  bar,  all  the  ] vst ices  Jiriattm  ^- 

livercd  their  opinions,  tliat  it  ii^as  not  murder,  but  mapflaughtcr 

only ;  for  though  he  killed  a  bailiff,  yet  he  killed  hifti  not  in  duly 

executing  proccfs :  for  it  is  not  murder,  unlefs  there  be  maiitia 

t.  Cro.  i8o.      priTcogituta^  or  malitla  impUdta  ;  as  to  murder  oilc  fuddenly,  or  in 

Ante,  183.        tefiftance  of  an  officer  doing  his  office  ;  but  that  laft  ought  to  be 

where  he  is  duly  executing  his  office,  by  ferving  the  procefi  of  law, 

whereiA  he  is  aiiiiled  cumpotcjiate  regis  et  Ugis  :  but  here  this  bailiff 

was  (lain  in  doing  an  unlawful  ad,  in  feeking  to  break  open  the 

houfe  to  execute  procefs  for  a  fubjcft,  which  he  ought  not  to  do 

by  the  law :  and  although  he  might  have  entered  if  the  door  had 

becn^Opeh  and  arrefted  die  party,  and  it  had  been  lawful;  yet  he 

ought  not  to  break  open  the  houfe^  for  tliat  is  not  warranted  by 

(i)  5.Co.92.b.  law  {a)  \  and efpecially lying  therein  the  night,  and  in  tlie  morning 

Cro.  Jae.  486.   breaking  the  window  and  offering  to  force  the-door,  which  is  not 

Mwr^  6*68^*'^'  fufFerable ;  for  under  colour  thereof  one  may  enter  who  hath  not 

Ydv?iS.  '       ^^y  ^^^^^^  authority ;  and  every  one  is  to  defend  his  own  houfe. 

March.  4.         Yet  THtiv  ALL  HELD,   that  it  was  manflaugliter :  for  he  might 

Tones,  430.       have  refifled  him  without  killing  him  ;  and  when  he  faw  him  and 

Burn.  46.        ^Qj  veluntarilv  at  him,  it  was  manflaughter. 

Hob.  62.  163.    Fodcr,  319*     Loft,  374.'    Cowpr,  i.     3.  Bte.  Ab.  746. 

Jfaman,?ntcnd-      But  JoNEs  faid,  that  it  was  refolvcd  by  the  Chief  Jufticc  and 

thilf  or*l*to*ufe  '^^'^'^l^  ^^^  the  Recorder  of  Zoiw/oii,  at  the  laft  feiHons  at  NewgaU^ 

breaker  in  hii    ^^  ^^^  ^^^^  of  one  IVilliam  Levett^  who  was  indi£ted  of  the  homi- 

ownhouft,hap.  cide  of  a  woman  called  Frances  Freemany   where  it  was  found  by 

pent  byroiftake  fpccial  verdift,  that  the  faid  Levett  and  his  wife  being  in  the  night 

own*ifa^i'*^ii'*  '"  ^^  *"^  afleep,  one  Martha  Stap/eton,  their  fervant,  having  pro- 

camiofte  ^im!    ^^rcd  the  faid  Frances  Freeman  to  help  her  about  houfe-bufincfs, 

puied  to  him  at  about  twelve  of  the  clock  at  night  going  to  the  doors  to  let  out  the 

a  criminal  ac    laid  Francis  Freeman^  conceived  (he  heard  thieves  at  the  door  of- 

tion.  fering  to  break  them  open ;  whereupon  ftie,  in  fear,  ran  to  her 

March.  5.         mafter  and  miftrefs,  and  informed  them  fhe  was  in  doubt  that 

W.  jonei,4i9.  thieves  were  breaking  open  the  houfe-door.     Upon  tliat  he  arofe 

Plowd.  343.      fuddenly  and  fetched  a  drawn  rapier.    And  the  laid  Martha  Stapk* 

Kdy.  mT  *^  ^^!'^  '^^^  ^^^^  mafter  and  miftrefs  fhould  fee  tlie  faid  Frances  Freeman^ 

I.  Hale,  P.C.    bid  her  in  the  buttery.     And  the  faid  Levett  and  Hellen  his  wife 

39.  coming  down,  he  with  his  fword  fearched  the  entry  for  the  thieves : 

i.Hawk.p.  C.  and  ftie,  the  faid  Hclen^  efpying  in  the  butterv  the  faid  Frances 

iio.jiy.         Freeman^  whom  flie  knew  not,  conceiving  (he  Kad  been  atfcicf, 

crying  to  her  huft)and  in  great  fear,  faid  to  him,  '*  Here  they  be 

*<  that  would  undo  us."    Thereupon  the  faid  William  Levett^  not 

knowing  the  faid  Frances  to  be  there  in  the  buttery,  haftily  entered 

therein  witli  his  drawn  rapier,  and  being  in  the  dark  and  thruftinr 

with  his  rapier  before  him,  thruft  the  faid  Frances  under  the  left 

breaft,  giving  to  her  a  mortal  wound,  whereof  fhe  inftandy  died: 

and  whether  it  were  manflaughter,  thev  prayed  the  dilcretion  of 

the  Court. — And  it  was  resolved,  that  it  was  not;  for  he  did 

it  ignorantly  without  intention  of  hurt  to  the  faid  Frances  :  and  it 

was  there  fo  refolved 

(a)  But  CO  execute  a  capias  uilagattm^     Bulft.  146.      Moor^  606.      4.  Uoii,  41* 
the  iioufe  of  the  outlaw,  it  is  faid,  may  be     3,  Bac.  Ab«  746. 
broke  open.     2.  Hale,  aoa,     9.  Co.  91. 

But 
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But  here  they  held  clearly,  that  it  is  manflaughter,  hecaufc  he,  Cook'i  Ca»e» 
feeing  and  knowing  him,   Ihot  at  him  voluntarily  and  flew  him. 
Whereupon  they  all  refolved,  it  was  not  murder,   but  homicide 
only,     nde  13.  Edw>  4.  pi.  9.     18.  Edw.  4.  pL  4. 

Perkinfon  agairtji  Gilford  and  Others.  ^^"  3« 

Hilary  Terniy  14.  Car,  i.     Roll 
T^EBT  againft  Gilford  ^n^  others,  executors  of  fVllllam  Collier^ 
*^  efq.  late  IherifF  of  the  county  of  Dorfct^  for  two-and-twcnty 
pounds  ten  fhillings.     "V^'hercas  the  plaintiff  had  recovered  in  tlie 
common  pleas  againft  the  executor  of  IViUiam  Pawlctt  a  debt  of 
one  hundred  pounds,  and  two-and-twenty  pounds  ten  (hillings  for 
damages,  the  debt  and  damages  de  bonis  teflatorh^  fi^  tf^c. ;  etji  non^ 
the  faid  two-and-twenty  pounds  ten  (hillings  de  bonis  fropriis  :» and 
the  record  being  removed  into  this  court,  the  plaintiff  had  tl  fieri  Ante,  177. 
facias  direfted  to  the  faid  fVdUam  Colliery  flieriff  o(  Dorfet,  for  the  ^'^^  M.rch.i  j. 
levying  of  the  faid  two  and -twenty  pounds  ten  (hillings  damages  {°^^|^^°'«^ 
of  the  goods  of  the  faid  executor:  and  by  virtue  thereof  he  levied  c^n.  ' 
tlic  faid  two-and-twenty  pounds  ten  Ihillmgs,  and  afterwards  died  Cro.  EUi .  566. 
without  paying,  he. :  whereupon  he  demanded  it  of  the  faid  cxe-  ^"f-  5^8. 
cutors,  and  they  had  not  paid  it,^^^r  quod  a^io  accrevit.     The  de-  *'  ^^^^'  "^' 
fcndants  pleaded  non  debet ;  and  found  againft  them. 

Mallet  moved  in  arrcft  of  judgment, 

First,  Becaufe  the  recovery  of  the  faid  debt  of  122I.  10s.  is  in^'*  ^«^f  fbrmo- 
thc  common  pleas,  and  the  execution  hy  fieri  facias  is  in  the  VAXigs^^^V'^^  'Jl"*!^ 
bench,  and  he  doth  not  (hew  how  he  came  out  of  the  common  picas  on  a  judgment 
into  this  court  to  have  execution. — Sed  non  allocatur  :  for  in  the  in  C,  B.  n  i» 
record  it  is  mentioned  that  it  is  here  duly,  which  (hall  be  intended  fufficicntto  ai- 
to  be  by  a  writ  of  error,  or  other  due  means  :  and  it  is  not  nece(rarv  ^^^^^  ^^*^  ^^^ 
to  (hew  all  the  circumftances  how  it  came  hither.  '  ^ot^^*  ^"^^ 

S,  C.  March,  ij,    S.  C.  Jones,  430.     a.  Mc<l.  71.    Lutw.  iio. 

The  Skcond  Objection,  Becaufe  it  doth  not  appear  that  upon 
the  fieri  facias  awarded  it  was  ever  returned  ferved  here,  fo  as  there 
is  no  record  to  charge  him  ;  for  if  there  were  any  record  appearing 
that  he  had  levied  it,  then  peradventure  he  might  charge  the  (heriff. 

The  Third  Objection,  Becaufe  he  chargelh  him  in  aftion  pei^tKes  on  a 
of  debt,  whereas  there  was  never  aay  fuch  aftion  brought  before  ;  3"^*"'^*  '•^^ 
but  f  if  it  had  appeared  by  the  record  that  the  money  was  levied)  ''^^  ' 
he  might  have  had  accompt,  or  aftion  upon  the  cafe,  or  z/cirefa*  ^^' l^' 
ciasj  but  never  an  aftiort  of  debt.  a.*siuod.  343. 

The  Fourth  Objection,    That  although  the  aftion  lies  Debt ikiagiinft 
againft  the  (heriffhimfelf,  yet  it  lies  not  againft  his  executors;  for  th« executor$ of 
the  non-payment  is  a  pcrional  wrong,  wherewith  his  executors  *  ^*"^*°' ***• 
arc  not  chargeable,  as  debt  upon  an  efcape  lies  not  againft  a  (he-  IJ^ofy  J^I^^rf  J^ 
riff 's  executors.  .>Vli."" 

But  Berkley,  Jones,  atid  Myself  (Brampston  being  abjimt)  Moor.^fs.- 
agreed,  thattlic  aftion  well  lies:  for  to  the  fecond  and  third  objec-  9.  Co.  50, 
lions  xht  fieri  facias  being  duly  executed,  and  the  money  levied  by  Sava.4o, 
the  ftieriff,  the  executor  of  Pawlett  the  defendant  in  the  ikft  aftion  ^f'yFS^^ Z-^^"^ 
Is  difcharged,  and  may  aver  and  plead  it  againft  any  new  execution  j^-ji^/i^' 
to  be  awarded  againft  him,  as  21.  Hen,  i.foL      .  proves  \  and  the 

M  m  4         d^.^Jai.^*^  fljcriff 
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PctKrw^AN     HierifF is  chargeable  for  the  money  to  him  who  recovered  it:  and 
^«g<'i'*fi        g^5  5^  jg  allowed  that  he  might  be  chargeable  in  accompt,  as  Mallet 
andOi-^HERi.   ^^^^^  fo  it  *s  agreed  he  may  be  chargeable  in  debt;  for  the  plaintiff 
might  have  crther  debt  or  accompt,  as  appears  in  28.  HeMi  8.  and 
Hob/»o6?'^'    4.Ci.  94.  a.  Sladc's  Cafe.    And  as,  Berkley  faid,  the  cafe  is  in 
jyy^yzz.  THE  Year-Book  I.  Hen,  7.   that  a  colleftor  by  acceptance  of  a 

i.Roil.  ^b.598.  tallcy  is  chargeable  in  debt,  fo  the  fheriff,  having  levied  the  money, 
9.R0U.Ab.4io.  ig  chargeable  for  fo  much  in  debt  to  him  who  recovered.    And 
Mallet  confelfed,  that  in  the  common  pleas  it  was  adjtxleed, 
where  the  Ihcriff  returned  z  fieri  feciy  debt  Keth  againft  him.     And 
Berkley  faid,  it  was  all  one  when  he  receives  the  money,  for  he 
IS  then  liable,  although  he  returns  not  the  writ;  for  his  not  re- 
turning Ihall  not  aid  nor  excufe  him.    And  ffer  the  fourth  objec- 
tion they  held,  that  the  (herifF's  executors  are  as  well  chargeabk  as 
9.  Co.  <o.         himfelf :  for,  r  s  Jones  faid^  there  is  a  diverfity  where  the  Iheriff  is 
Palm.  33d.        chargeable  in  his  life  for  a  perfonal  tort  or  misfeafance  ;  there  bis 

ft    1?''      .    perfon  is  only  chargeable,  and  there  a^io  moritur  cum  perfvna:  but 
Kaym.  57,  71.    r,  .'i  11     ^1        •  c  %    *    ^ 

SaviL4d.  where  he  is  chargeable  for  levymg  of  money,  and  notpaymgtt 

over,  that  is  for  a  duty ;  anil  there,   if  he  dies,  his  executors  arc 

chargeable  as  well  as  himfelf;  which  is  the  reafon,  that  for  an 

efcape  by  the  ftierifF  his  executqfs  are  not  chargeable  :  but  there 

would  be  great  mifcliief  if  the  Sheriff's  executors  ihould  not  be 

alive  in  this  cafe;  for  the  plaintiff  had  a  duty  due  to  him  from  the 

executors  oiPawUtt  the  firft  defendant,  who  paid  it  to  the  (heriff, 

and  thereby  was  difcharged  thereof :  and  if  the  plaintiff  fhould  not 

.  recover  it  againll  the  (herifF's  executors,  lie  fhould  be  without  re- 

{<f)  Sre  the  cafe  medy,  which  the  law  will  not  fufFcr  (a)  — Wherefore  they  all  agreed, 

of  HamSiytF.    that  the  aftion  well  lay.    And  rule  was  given  to  have  judgment 

Troit,  Cowp.    entered,  unlcfs,  &c. 

Ci»st  4.  Goodwin  againft  Anne  Weft. 

Jme^  Page  $22. 

On  5.£iV«.c.9.  'T^lIlS  Cafe  was  now  moved  again  by  Charles  Jones  in  arrtft 
for  not  appear-  A  of  judgment,  that  the  declaration  was  not  good  :  First,  Be- 
in^  on  a  fub.  ^^jj.  j^^  j^^Ij  j^Qj  ^^^^  ^Yizi  he  left  the  writ  with  the  de&ndant: 
^'he  wuff,  fo>*  ^^^  ftatute  is,  ''  If  they  be  ferved  with  procefs  ;'*  and  it  is  not 
^a€e,an(i  4ay^  ferving  of  procefs  when  die  writ  is  not  left,  although  it  be  read 
-with  afniitiMg,  unto  the  party >.and  a  note  left  of  the  qaufe,  place,  and  day.— &i 
ifacccpicd,ii  fion  allocatur :  for  Jones,  Berkley,  and  Myself  held  it  to  be  a 
w'l^^h^Iaior:  Sufficient  ferving  of  the  proccfs  within  the  intent  of  the  ftatute,  and 
but  ift  epiain-  according  to  the  uliial  courfe  and  pra£tice  ;  for  there  may  be  two, 
tiff  was  not  three.  Or  four  names  of  vvitnefTes  in  one  writ  (and  fo  there  be 
^ricYedby  the  ufually),  and  be  cannot  leave  the  writ  with  every  one  of  them, 
^he*^u^t7"he  ^^^^  '^  would  be  very  chargeable  unto  the  fubjea  to  have  fcveral 
c:»ii^re2^4*  writs  for  every  witncfs. 
Jones,  430.       March.  18.     5.  Mod.  355.    4. Bac.  Abr.  194.     Dougl.  558. 

A  wimcfswho  The  Second  EXCEPTION,  Becaufe  he  fhewcth  that  he  paid  u^ 
5s  ftrved  with  a  her  twelvepence  for  her  pains,  and  promifed  to  pay  to  her  as  much 
jhHu^r^und  ^^^^  *^  ^^  would  require,  when  flie  cameto  be  a  witnefs  at  Gintcejtff 
to  attend.  which  is  not  fufficient,  according  to  the  fiatute :  for  the  ftatute  is, 
B.  R.ih  313.  that  *'  he  fliall  pay  fufficient  thaiges  for  her  travel)  according  10 
Black.  56.        *»  the  diftance  ctf  the  place,  and  the  quality  of  the'  perfon  fo  to  be 

St/ang?,  510. 

J 150:     t.  Ld.  Ra/m*  1529.    2*  Hawk.  P.  C,6io. 

•«  paid/' 
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*«  paid  i"  and  the  witiicfs  is  not  bound  to  accept  his  promife  for  the     Cood-wi  w 

rcuduc. — Sed  nm  alhcatuv :  for  when  it  is  allcdged  that  lie  paid  to       yf*":f 

her  twelvepencc,  and  promifed  to  pay  the  refiduc  when  (he  came 

10  Gloucejlery  and  flxe  accepted  thereof,  (he  is  then  bound  to  come, 

for  (he  hath  accepted  of  his  promife  for  the  xefidue ;  othcrwife  (he 

might  have   refufed,  and  not  told  him  (he  would  accept  of  his 

promife. 

The  Third  Exception,  Becaufe  the  plaintiff  doth  not  (hew,  ^j"*"^?^^* 
that  he  is  endamaged  by  her  non-appearance,  viz.  that  the  verdift  Ltinftawltmfii 
palled  againft  him,  or  that  he  was  inforced  to  be  non-fuitcd,  or  any  fer  oon-tticnd- 
otber  grievance ;  for  fo  is  the  (tatute,  that  **  the  party  grieved  mce,  the  pina- 
**  fliall  have  his  part  of  the  ten  pounds,  and  his  further  damages  tiifinoftifcew* 
"  taxed  by  the  Juftices  before  whom,  &c."     But  Grimston,  for  '^^^^^l/^^^ 
the  plaintiff y  anfwcred,  that  the  aft  ion  bein^  brought  only  for- the  w^nefs'i  tefti. 
ttn  pounds,   and  not  for  further  damages,  it  is  well  enough  \  and  mony. 
tlie  ten  pounds  is  due  for  her  non-appearance  to  the  king  and  the  Ante,  521. 
party.— But  all  the  Justices  held,  that  the  declaration  was  ill  jon«,43i^ 
for  this  caufe  ;  for  there  ought  to  be  a  party  grieved  by  the  non- 
appearance, otherwife  there  is  no  caufe  of  forfeiture :  and  fo  is  the 
exprefs  fcope  and  words  of  the  flatute.     Wherefore  it  was  adjudged 
for  the  defendant,  abfvntt  BrampstOK. 


Bradfiry  i^alr\fi  Clyfton.  Case  5, 

T^EBT  tipon  an  obligation  of  one  hundred  pounds  for  not  per-  An  award  rfuc 
*^  forming  of  an  arbitrament,  where  the  award  was,  That  the  '^* '''/?•<'•;•' 
defendant  (hould  acauit  and  difcharge  the  plaintiff  concerning  a  jifch^r'^f^VrL 
bond  of  one  hundred  pounds,  wherein  the  plaintiff  and  defendant  ^/a,v.^  of  «»4 
Were  jointlv  bound  for  the  payment  of  fifty  pounds  to  J>  S.    The  from  a  bond  in 
defendant  iiemurred.  which  othcrt 

ROLLE  now  (hewed  for  caufe,  that  the  arbitrament  was  void,  to  fwrifrfro  aftratt'* 
award  that  he  would  acquit  and  difcharge  him  of  a  bond  made  to  a  ger  U  good, 
llranger ;  for  it  is  not  in  his  power  to  procure  a  difcharge  (a).  Mareh.  it. 

But  THE  Court  held,  that  the  party  may  well  acquit  and  dif-  Jonci,43i. 
charge,  &c.  if  the  fifty  pounds  be  payable  at  a  future  day,  as  it  is  [^  R^ymfVi*, 
here  to  be  intended  it  was.  a+T. 

1.  Mod.  9*    3.  Mod.  331.      s.  iCeb.  546.     Lutw.5i4.      Garth.  378.       i.  Bac.  Ab»  i46«      Kyd  oft 
Awards,   105.  • 

A  Second  Exceftiov  was  taken,  Becaufe  the  fubmiffion  is,  trndera  rob- 
to  ftand  to  the  award,  ">  as  it  be  made  under  hand  and  feal,  ready  "J^^^^c  iCld** 
to  be  delivered  to  the  parties :"  and  he  faitl),  that  they  made  the  ar-  to  be  dJivaed' 
bitrament  before  the  day  [vi%.  fuch  a  day)  under  their  hands  and  onfuch  a  day,  a 
(cal« ;  and  he  doth  not  (ay  **  ready  to  be  delivered."  dccUratioh  on 

an  award  mad* 

But  A£«L  THE  Court  held,  it  was  well  enough,  for  the  words  are  beforathe  day, 
not  **  and  to  deliver,'*  but  *«  ready  to  be  delivered  ;"  and  when  it  is  ^'^boot  faying 
under  hand  and  feil,  it  is  intended  **  ready  to  be  delivered :"  and  j^'^eHw^'ir 
tlic  declaration  being  read,  it  was  cxprcfly  that  it  was  **  ready  to  be  good.  '^  '  * 
dcliTorcd."    Whereupon  it  was  adjudged  for  the  plaintiff.  j^n^^  ^^^ 

March,  18.    Hard.  399.    3.  Mod.  331.     Canh.  ^7i.    Lutw.  5^.    Ld.  Riy.  147. 

(«}  fiJt  4.  Anfi.  c.  t€.  r.  tz. 

Daly 
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Ca»»  6»  Daly  againjl  Bellamy  and  Others. 

A  dcfcn<!.inc  A  TTAINT  brought  by  the  plaintiff  in  trefpars  of  battery.  Th« 
ihaTi  not  have     -^^  vcrdid  was  affirmed. 

famt  brought"  Maynard  now  iTiovcd,  /»r  the  defetidanty  upon  the  flatutcs  of 
by  a  plaintiff;  21.  Hiti,  8..C.  Q.  and  23.  Hen.  8.  c.  15.  that  the  defendant  Ihonld 
aithovfh  the      havccofts ;  bctzaufe  the  plaintiff,  if  he  had  avoided  the  veidift  by 

f^'^^^^  is  af-      attaint,  flibuld  have  had  cofts. 
firmed. 

But  ALL  THE  Court  agreed  [abfente  Brampston\  that  he 

s!c.i^*eT''**tl  ^^"^^  ^^^^  ^°  ^^^^  ^^^5  •  *^^  ^f  ^^^  ^^  verdia  had  paffed  for  the 
i!  Coffl!*r)*g!*'  plaintiff,  whereby  he  fhould  have  had  cofts,  or  if  the  faid  vcrdicfc 
S53'  having  paffed  againft  him,  thereupon  he  had  brought  this  attairt^ 

and  the  jurors  had  been  attainted)  he  fhould  have  hadfucfa  cofts  as 
be  (hould  have  had  in  the  firft  a£tion,  if  it  had  been  found  for  him ; 
but  he  ihould  not  have  had  more  cofts  in  rcfpcft  of  the  attaint:  fo 
e  converfny  where  the  firft  verdift  pafled  for  the  defendant,  and  he 
bad  coils,  if  the  verdiftbe  impeached  by  attaint,  or  be  affirmed,  be 
ihall  have  no  more  cofts,  but  only  thofe  which  were  given  upon 
the  firft  verdift.  And  Hoddesden  faid,  the  praSice  of  the  Court 
was  always  fo. 

«Asi  7.  Daniel  agahijl  Count  dc  Hertford. 

7rinitjTenn9    14.  Car.  l.    R9II  ^^i* 

^iiifinrftfpafti  "PRROR^  of  ^  judgment  in  the  common  pleas  in  trefpafs,  fordc- 
^juihticatioti  '  -*-^  pafturing  his  clofe  with  Ihccp.  The  defendant  juftifies.  Be- 
that  the  prior  of  ^aufc  the  prior  of  JD.  was  feifed  in  fee  of  fuch  a  great  clofe  in  D. 
^cof  Thc^'af.*"  ^"^  ^^^  f^^f^^  *^  f^^  of  the  paftura^e  in  the  place  aforefaid,  for  all 
turage  in  the  *  bi^  (beep  levant  et  couchant  in  the  faid  great  clo(e  at  all  times  of  the 
pUce  «;f#»f,  for  year,  fhc  plaintiff  thereupon  demurred  ;  and  it  was  there  ad- 
all  hisihccp^.  judged  for  the  defendant.  Maynard, /(?r  the  plaintiff  \\\  the  writ 
nfanttttoufhamt  ^^  ^XTOT,  now  affigns  for  error  the  point  of  the  judgment :  First> 
*h«VarXgoodf  Becaufe  the  defendant  entitles  the  prior  neither  by  prcfcripiion  nor 
without' ftiew- '  grant :  and  this  being  a  profit  a  ptendrt^,  ht  alicnojolo,  none  can  en- 
ins  rft»w  •  title  bimfelf  by  the  courfe  of  the  common  law  thereunto  without 
^aniorpre-  grant  or  prefcription;  and  this  paftu rage  claimed,  isbutascora- 
fc'ipt'on.  ^^^  .p^  j^  nature.    SEcoNotY^  That  this  pica  is  not  aided  by  the 

Co.  Lit.  iia.  ftatutc  of  31.  Hen.  8.  c^  .  for  that  gives  nothing  to  the  king  but 
^  ^^^'  ^^  ^^^^  ^^  P^*^"^  lawfully  had ;  and  tlierefore  it  ought  to  be  Ihewn 
^illafcAb^'tto.^^^  ^^^  P^'^'^  ^^^  entitled  thereto. 

RoLf.B,  for  the  defendant  in  the  writ  of  error,  faid,  tliat  the  pica 
is  good  ;  and  was  fo  adjudged  upon  demurrer  in  the  common  pleas  9 
and  that  it  was  a  good  plea,  although  it  were  pleaded  at  the  com- 
mon law  before  the  ftatnte  :  for  this  pafturage  claimed  for  flieep 
levant  et  couchant  upon  the  defendant's  land  is  common  appendant, 
and  cannot  be  fevered  from  the  foil  by  grant  ;  and  then  to  make 
prefcription  thereto  is  not  good,  as  it  is  4.  Hen.  6.  pL  13.  aud 
o.  Ediv,  4. :  and  if  it  were  not  good.at  the  common  law,  yet  the 
ftatute  aids  it,  by  pleading  that  the  prior  was  feifed  thereof  in  fee 
at  the  day  of  the  diffolution;  otherwife  it  would  be  ycrf.twi^ 
chievous^'tbe  priors  and  other  religious  perfons  at  thp  time  of  their 
diffolution  fecking  to  deface  and  fupprefs  aU  tUeir  deeds,  and  to  con* 

ccal 


s 
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teal  their  lands  and  cffates  which  they  then  held;  and  thcrcfort      Dan i Ft 

tl'uch  general  averments  had  been  alloWtd,  as  it  is  held  in  the  cafe  ^^'"^ 

ot  the  Arcbb'ijhop  of  Canterbury  (tf),  and  in  the  cafe  of  the  Abbot  of  h^I^IJ^Icru, 
Strata  Mmrceila  (hi). 

The  Court  inclined  to  that  opinion  ;  but  becaufe  it  was  de-  *•  Co.  48.  b. 
pftidingupon  demurrer  in  the  common  pleas,  tliey  would  notbaf-  Cro.  Jac4S3, 
lily  proceed.     Wherefore  day  was  given  until  the  next  Term. 
(«)i.  Co.48.  (^}  9.  Co.  24. 

/ 

The  Cafe  of  Edwards  and  Rogers,  case  t. 

Ant€<^  Fagt  254. 

^l^HIS  Cafe  was  now  argued  by  Maynard  for  the  plainuff^  and  A  grandfarhtr 
**•    by  FARRERy[<?r  the  defendant.      And  Ber:klfv  and  Myself  ^f''^  *  *"*  ^^ 
delivered  our  opinions,  that  this  fine  by  Andrew^  the  uncle  of  IVil-  ^fs  fo"**  bcife 
Ham  tbeideot,  who  was  feifed  of  the  inheritance  (he  dying  in  the  heir  aifo  tn  ir, 
life  oilViUiamn,  fo  as  nothing  ever  attached  in  him),  Ihali  never  bar  may  plead  ^^ 
inttiam  the  defendant,  who  was  grandchild  of  the  faid  Andrew^  be-  f^rmfmh  nihil 
caufehe  claims  nothing  by  or  from  him,   but  only  from  fViUiam  ^^^'^'t^ 
tJie  nephew  of  Andrew^  who  furvived  the  faid  Andrew:  and  he  ri^^^hii  ptdu 
makcs  nis  title  as  heir  to  the  faid  fViUiam  the  nephew  who  was  laft  gr«e  from  hit 
feifed,  not  making  therein  any  mention  of  Andrew^  as  of  one  from  e'andfather. 
whom  he  claims,  but  only  as  drawing  his  difcent  from  him   by  '''«^«««i5M* 
way  of  pedigree,  and  not  by  way  of  title;  and  therefore  it  was 
compared  to  Hobbes*  Cafe^  Co.  Lit,S.  a.  where  the  father  is  attainted 
of  felony,  having  iffue  two  fons,  and  the  one  of  them  purchafeth 
lands,  and  dies  without  iiTue,  it  Ihall  not  bar  the  other  fon  to  claim 
as  heir  to  his  brother;  and  the  corruption  of  blood  in  the  father 
ihall  nothurthim  («).  plLt,^  ** 

Noy,  158.     s.  Roll*  Rep.  93.     Ltf.  Rep.  3S.     2.  Sid.  45. 17.    Cro.  Jac.  539.  Vent.  41 S.  425, 

Berkley  compared  it  to  the  cafe  in  10.  Eliz.  Dyer^  274.  where 
there  were  two  brothers  :  the  eldeft  hath  good  caufe  del  petition  de 
droit ;  the  youngeft  fon  hath  ilTue  a  fon,  and  is  attainted  of  felony, 
and  is  executed.  The  eldeft  fon  dies  without  iffue  ;  tJie  iffue  of 
the  younger  fon  i$  barred  of  the  petition,  becaufe  his  blood  is  cor- 
irupt,  and  he  cannot  claim  but  by  mentioning  his  father,  and  from  i.Bac.Ab.  5S5. 
him,  &c.  But  here  forafmuch  as  he  doth  not  claim  nor  derive  by  3.  Com.  Dig.  * 
him  who  levied  tlie  fine,  we  held,  he  Ihould  not  be  barred  by  tlic  353- 

^„^  '  a.  Hawk.  P. C, 

*"^-  ,  64S. 

But  Jokes  conceived,  that  in  regard  Andrew  is  bound,  and  can-  Cruife  onFinea, 
not  cjaim  jigainfl  that  fine,  and  his  grandchild  cannot  claim,  but  159^ 
l)e  ought  to  make  mention  of  him,  that  he  is  alfo  barred  ;  and  as 
his  grandfather,  if  he  had  furvived,  had  been  barred,  fo  alfo  fhaJl 
his  grandchild,  who  of  neceility  ought  to  mention  him.     Where- 
upon  itvffas  adjourned. 


Cooper^ 
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cxiE  9.  Cooper's  Cafe. 

Amaftcr,io<rgcr,/^OOPER  being  iftdiftcd  in  the  county  of  Surry  of  the  murder 
Of  fojoornerin  •  ^^  of  ^.  L.  in  Southwark^  with  a  fpit,  he  pleaded  not  guilty ;  aud 
teofc,whokills  upon  his  arraignment  it  appeared,  that  the  faid  Cbcj^fr,  being  a  pri- 
ta^Tnto  U^Uh  ^^"^^  ^"  *^  King's  Bench,  and  lying  in  the  houfe  of  one  AnneCar^ 
Inwntocom-  ^'^*^  ^^o  kept  a  tavcrn  in  the  Rules,  the  faid/^.  L.  at  one  of  the 
mtt  burglary  or  clock  in  tlic  night>  aflaulted  the  faid  houfe,  and  ofFcrcd  to  break 
homicide,  are  open  the  door,  and  brake  a  ftaple  thereof,  and  fwore  he  would  cn- 
**!rr  ""^  ^^^  ^^^  hoviit  and  flit  the  nofc  of  the  faid  Jau  Carrkie^  becaufe  flic 
V  C.V  '  ^^5  ^  '^^w^*  ^^^  •^^P^  *  bawdy-houfe.  And  the  faid  Copper  dif- 
Puff'  K  »  c  e.  f^^^^'^g  ^^^  fvoia  thofe  courfcs,  and  reprehending  hini»  he  fwore, 
Brsdon,  155.  ^bat  if  he  could  enter  he  would  cut  theUid  Cooptr\  throat:  and  be 
1.  Haie,  4S7.  brake  a  window  in  the  lower  room  of  the  houie,  and  thmft  his 
5'  ^o*  93*  ^*  rapier  in  at  the  windoW  againft  the  faid  Coofcry  who  in  defence  of 
Kcf"^  1^*'  the  houfe  and  himfelf  thruft  the  faid  W.  L.  into  the  eye,  of whidi 
^L\ixy^^.      ttrokehcdied. 

'k!Jm.'i?2.  The  queftion  was.  Whether  this  were  within  the  ftatutcof 

Prin.  P.L.aii.  24.  Htn.  8.    C.  5.  ? 

4.Bt.  Com.  iSo.       »-,-.>-^  /-..  ....  «•«! 

I.  Hale  P.  c       The  Court  was  of  opmion,  that  if  it  were  true  he  brake  the 

437.  houfe  with  an  intent  to  commit  burglary,  or  to  kill  any  therein, 

I.  Hawk.  P.  c.  and  a  party  within  the  houfe  (althougli  he  be  not  the  maftcr,  but 

'^'  a  lodger  or  fojourner  therein)  kill  him^ho  made  the  ailault,  anj 

intended  mifchief  to  any  in  it,  that  it  is  not  felony,  but  exciiiabk 

by  the  faid  ftatute  of  24.  Hen.  8.  c.  5.  which  was  made  in  affirm- 

5iiice  of  the  common  law  :  wherefore  the  jury  were  appointed  to 

confider  of  the  circumflahces  of  thefaA;  and  they  beingafub- 

ftaiuial  jury  of  Surry^  found  the  faid  C^^er  not  guilty  upon  this 

indictment :  whereupon  he  was  difcharged. 

Casi  10.  Sir  Martin  Lyftcr  againft  Home. 

Ttnv.R  for  a  nTROVER  AND  CONVERSION  of  an  hawk,  called  a  nmia 
■AWK  m^tf  1  faulcon,  fuppofing  that -he  was  poflefled  of  that  hawk  irrr 
^^^^iwr'i^r**  ^^"^^  proprusy  etcafualiter  omifit^  and  thatfhc  carae  to  the  defendant's 
dia  foHt  mail  ''^"^  i  ^"^  he  knowing  her  to  be  the  plaintiff's  hawk,  yet  being  rc- 
beinteoded  10  quired  had  not  delivered  her,  but  converted  her  to  his  own  ufc 
^«c  been  re-     Upon  not  guilty  pleaded,  a  verdift  was  found  for  the  plaintiff. 

elatmcd. 

1.  Roll.  Ab.  5.  W  HIT  LOCK  movcd  in  arreft  of  judgment,  that  the  declaration 
Cro.  jac.  46.  was  not  good  to  maintain  this  adion,  Becaufe  he  doth  not  fhcw 
S62.  ,    that  ihe  was  a  reclaimed  hawk,  and  made  tame,  nor  that  (be  had 

Moor, 691.  |)e]]s  or  vnrvels  to  Ihcw  who  was  her  owner:  and  a  ramift  hawk 
Cro^^tiiz.'iic.  ^  properly  I'l^ch  an  one  as  livcth  inter  ranuts^  and  from  thence  hath 
Ovren,  93.  its  name;  and  therefore  relied  upon  THE  Book  l^EtiTuDytr^y^* 
Lot.  1359.         Sir  Richard  Ftnes^  ^f- 

i.^^om.    If,        joxEs  and  Berkley  inclined  to  this  opinion. 
3.iJ^c      .  2  J.      g^^  /conceived  the  declaration  to  be  good  enough,  becaufe  it  k 
aided  by  the   allegation,  that  he  was  potlcfled  of  the  faid  hawk 
ut  <U  iQnn  pto^rih  \  and  that  the  defendant,  knowing  her  to  he 

his 
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his  hawk,  converted  her,  &c.    And  it  differs  from  the  cafe  of  $»■  Martik 
Sir  Richard  Fines}  for  there,  although  the  faid  cxcepti6n  was     ^^'V* 
taken  to  the  count,  yet  it  doth  not  appear  but  that  the  count  was       homiu 
there  held  to  be  gooa  enough. — ^But  oecaufc  the  defendant's  plea 
was  held  good,  it  was  adjudged  againft  the  plaintiff,  not  for  the 
infuflBciency  of  the  count,  but  upon  demurrer  upon  tlie  plea  in 
bar,  which  was  held  fufhcient.   FiJe  i.Co.  lyv  TbcCafe  ^fSwans^ 
of  what  beafb  and  birds  a  man  may  have  property. 

This  cafe  was  afterward  moved  again  in  HiUtryTerm^  15.  Car.  I. 
and  then,  becaufe  upon  divers  former  motions  the  Court  was  al* 
vrays  divided  in  opinion,  the  plaintiff,  for  his  greater  expedition, 
confented  that  judgment  fliould  be  entered  againft  him  :-*fo  the 
judgment  was  entered,  quid  nihil  capiat  per  billam. 

Th^  Plaivtifp  brought  a  new  a&ion  in  the  common  plets,  if  Judcment  br" 
and  amended  the  fault  in  his  decbration,  and  had  judgment  by  anefted,  the 
cohfeffion  of  the  a&ion,  and  only  three  pounds  damages  given  by  pl^nt<ff  in  a 
a  London  jury  i  and  thereupon  Iunden  moved  in  this  court  to  ^,^^^^ 
have  cofU  m  his  former  aftion^— -But  becaufe  the  verdift  was  ^ofthsMt 
found  for  the  plaintiff,  and  upon  exception  to  the  declaration  Ante,  175. 
judgment  was  given  againft  him,  the  Cau&T  heU^  that  no  cofls  cip.  jac.  in 
ihould  be  £iven«  i.  Hetiey,  50I 

l|tCw.Drf.|49«    I.  B4cAb.|iu 
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Trinity  Term, 

15.  Car.  1.     In  the  King's  Benclu 

Sir  John  Brarapfton,  Knt.  Chief  Jujlice^ 

Sir  William  Jones,  Knt.  1 

Sir  George  Croke,  Knt.  \J^ftic^^^ 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Littleton,  Knt.  Solicitor  Genera!. 


Cii&«.  I. 


Swyfc,  Subchantor,  and  one  of  the  Vicars  Choral  of 
Litchfield,  againft  Eyres  and  Others,  Leffces  of  Sir 
Edward  Peto. 

Trinity  Term,  la.  Car.  i.    Rott       % 


The 

«emaind«r 
fe^vt-fion  to 
ccMnmencc  m 
fiiiir^  is  poc 
good. 

March.  3 J. 

Jo««»  435. 
I.  ftoll.  S18. 
%.  ReU.  51.  3. 


6.  c. 


for  not  fctting  forth 


pant  of  J  T^EBT  upofT  thc  ftamte  a.  E^w, 

»nd«ror  ^^  ifcc  titliQS  of  otic  hundred  and  forty  acres  oP' lands  in  Cttf- 
terton,  whereof  the  faid  fubchantor  and  vicar  were  proprietors, 
before  they  carried  away  tlieir  corn,  for  which  the  plaintifF  de- 
mands the  treble  value,  viz*  one  hundred  and  thirty-five  pounds. 

Upon  non  Jeht  pleaded,  it  was  found  by  fpedal  veidid,  that  the 
fubchantor  and  vicars  choral  of  Litchfittd^  being  ieilcd  in  fee  of 
the  reAory  appropriate  of  Cheftertortj  within  which  the  fai4  one 
hundred  and  forty  acres  of  land  lay  and  were  parcel,  in  thc  twenty- 
ninth  year  of  Henry  the  eighth,  by  indenture  demifed  and  let  to 
Join  Peto  the  tithes  of  the  reftory  for  forty-two  years  (with  an 
exception  of  thc  privy  tithes,  the  four  offering  days,  and  the 
tithes  of  a  meadow  called  The  Par/on*s  Huyy  and  the  preientation 
to  the  .vicarage  of  CbeJierUn)^  rendering  5I.  16s.  8d. :  and  that 
afterwards,  by  indenture  tripartite,  dated  26.  February,  ^Edw.t. 
betwixt  the  fubchantor  aiKl  vicars  on  the  firft  part,  Richard  fFoci- 
ward  of  the  fecond  part,  and  JJ)n  Woodward^  &ther  of  thc  laid 
Richard  ff^oedward^  on  the  third  part,  reciting  the  faid  leafe  of 
29.  Hen.  8.  and  that  the  faid  JohnfF^ddward  had  bought  the  faid 
leafe  of  the  faid  John  Peto^  they  confirmed  and  ratified  the  faid 
leafe  ;  and  further,  for  a  great  fum  of  money  to  them  paid,  &c. 
demifed  and  granted  to  the  faid  Richard  fVoodufGrd  and  John  W^^ 
numrdM.  the  laid  tithes,  with  the  tithe  hay  (except  the  faid  privy 
tithes,  and  the  faid  four  offering  days,  and  the  preientation  of  the 
clerk,  &c.),  *^  habendum  from  and  after  the  faid  term  and  deter- 
<*  mination  thereof  and  the  years  in  the  faid  indenture  compriicd^ 
**  in  manner  and  form  following,  that  is  to  fay,  to  the  faid  RubarJ 
**  fVoodward^  for  oi\e  month  after  the  end  and  determination  of 
*'  the  faid  term  and  years  within  the  indenture  comprifed ;  and 
*'  after  the  faid  month  fuUy  determined,  to  have  and  to  hold  the 
**  faid  tithes  and  premifes  (except  before  excepted)  to  die  faid 
*'  John  IVoodwardf  his  heirs,  and  afligns,  for  ever,  rendcriif 
**  61.  45.  4d.  per  annum.*^  And  they  find,  tl)at  by  virtue  of  this 
grant  the  tithes  renewing  of  the  teixeiu^nts  iu  Cbe^nt^  aforefaid 

had 
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liad  been  enjoyed  always  after  this  grant :  and  furtlier,  tliat  after-   Swytt,  ttc^ 
ward,  viz.  on  the  23d  March^   2-  &  3.  Philip  £tf  Mary^  the  faid        H^t^^ 
fubchantor  and  vicars  choral  made  another  indenture,  which  they    ^>f  *■•»  *^ 
find  in  bac  verba^  mentioning,  "  that  for  divers  great  fums  to 
**  them  paid  by  Humphry  Petoj  and  the  rent  therein  afterwards  to 
**  be  rcfcrvcd,  th«y  did  demife  and  grant  to  the  faid  Humphry  Peta 
"  all  tliat  their  glebe  lands  lying  in  Cbefterton,  viz.  feventy-cight 
**  acres  of  land,  and  alfo  the  demefnes  of  the  faid  feventy-cight 
**  acres,  with  all  profits,  commodities,  tithes  perfonal  and  predial. 
**  whatfoever  they  be  or  fhall  fortune  to  be,  belonging  to  the  faid 
**  fubchantor  and  vicars,  as  parfons  and  proprietaries  of  the  parifh- 
"  church  of  Chefterton  aforeliaid,  as  the  tithes  of  pig,  goofe,  lamb, 
**  wool,  calf,  fim,  fwans,  wood,  and  all  other  tithes  whatfoever; 
**  AND  ALSO  the  tithes  of  the  faid  feventy -eight  acres,  all  which  lately 
**  were  in  the  ferm  or  occupation  of  Margaret  PetOy  widow,  dc- 
*'  ceafed  ;  as  also  all  other  their  rights  and  interefls,  tithes,  com- 
'^  raodities,  and  profits,  in  and  to  the  fimie,  which  to  them  do  be- 
*•  long,  or  appertaining  to  the  parfqn  or  parfons  and  proprietaries 
*■  of  the  parim-church  of  Chefterton  aforefaid  (the  faid  yearly  rent 
**  hereafter  referved,  and  the  nomination  and  prefentmcnt  of  the 
•*  prieft  or  curate  there,  with  all  offerings  and  offering  days,  and 
**  privy  tithes,  as  well  of  the  manor -place  as  of  other  the  inha- 
♦*  bitants  there,  always  excepted  and  referved  to  them  and  their 
**  fucceffors  for  ever),  habendum  to  him  and  his  heirs  for  ever, 
«^  rendering  annually  to  them  and  theic  fucceffors  fix  pounds  fe- 
*•  vcnteen  f hillings  tour-pence."    And  it  is  found,  that  the  tithes 
of  thefe  lands  never  were  in  the  tenure  of  the  faid  Margaret  Peto ; 
.  but  they  foui\d,  that  fome  tithes  and  lands  were  in  th€  tenure  of 
the  faid  Margaret  Peto  ?  and  it  was  alfo  found,  that  Sir  Edward 
Peto  is  fon  and  heir  of  the  faid  Humphry  PetOy  and  that  the  de- 
.  fendants  were  occupiers  of  the  lands  in  the  declaration  mentioned^ 
and  carried  the  com  growing  thereupon  without  fetting  out  of 
the  tithes.     Et  Ji  fuper^  i^c.  the  Court  fliall  adjudge  it  for  the 
plaintiffs,  they  find  for  tliem,  and  that  the  tithes  carried  away 
were  worth  thirty  pounds  per  annum,  and  the  treble  value  is  ninety 
potinds  ;  for  the  refidue,  they  find  for  the  defendants. 

This  cafe  was  argued  at  the  bar  by  the  Solicitor.  General, 

RoLLE,  and  Maynard,/?^  the  plaintiff's^  and  by  the  Attorney 

General,   Serjeant  Henden,   and  Grimston,  for  the  de^ 

fendants ;  and  this  Term  it  was  argued  at  the  bench,  aiid  two 

ijueftions  made : 

First,  Whether  the  deed  of  the  fifth  of  Edward  the  fix*  b 
good  tQ  convey  the  inheritance  to  John  Woodward? 

Secondly,  If  the  firfl  indenture  be  not  good.  Whether  t*e 
fecond  indenture  of  2.  and  3.  Philip  t£f  Mary  be  fufficient  to  cd- 
vey  tlicm,  againft  the  fubchantor  and  vicars,  to  Humphry  Pet  t 
for  if  any  of  them  be  good,  then  the  plaintiffs  have  no  title. 

And  as  to  the  firfV,  all  the  Justices  argued  for  the  plaintflTs, 
that  they  have  a  good  title,  notwithftanding  this  indenture  ;for 
this  indenture  is  merely  void,  bccaufe  it  is  to  convey  an  ihc-  1.  RoU.  S»S. 
ritance  infuturo ;  for  the  month  is  not  to  begin  until  the  fort' and 
two  year^  b?  expired ;  and  it  is  a  grant  of  interejfe  termini^  ari  no 

{rant 
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S*TrT,  Sec  grant  of  a  rcverfion  ;  for  the  inheritance  is  granred  riiefesn,  which 
^r*"*/'  was  not  in  Icafe  before ;  and  as  it  is  an  intercjj'e  Urmim  for  the  titlie 
'  &C.  i^^y^  j-^  ought  it  to  be  of  the  refiduc,  for  there  cannot  be  fradioo 
of  the  eflaie;  and  then  being  only  an  mteriffi  termim  in  Richard 
IFoodivard^  there  cannot  be  a  grant  of  a  remainder  or  rcverfion 
to  commence /ii/f////r0.  And  toprore  this,  fee  5.  C9,  25.  BuLk- 
Ur's  Cajc ;  and  8.  Hen*  7.  3.    et  3&.  tim.  6.  34. 

Atofeof  "all       The  Second  Qi'Estion  was,  \Vhcther  the  deed  of  2.  & 
••  that  glebe       3.  Philip  W  Mary  be  fufficicnt  to  convey  tliofe  tithes,  becanfe 
•knd  lying  in  ^^^  never  Were  in  the  tenure  of  Mafgaret  Peta  f    And  it  was 
•*ifnty^dKhi    Wrongly  ur^d  for  the  plaintifF,  that  thole  words  in  the  indcntore 
•^Krnof  land,  were  a  clauTe  of  reftridion,  and  declares  their  intent  that  nothing 
«^  au»  alfo  all     fhould  pafs  but  that  which  was  in  the  tenure  of  Margaret  Pao. — 
•^ne  tithes  of   j^  ^^^  ^ji^  JUSTICES  held,  that  it  was  a  good  grant,  and  no 
•»v«y*eicbt     '^ftriftion  of  the  ftrft  words,  bccaufe  there  are   three  difttoA 
•«aer»,  Jw       claufcs  bcfofc,  viz.  firft,  the  grant  «f  the  fevetity-cight  acres  of 
^wtuiiaftiy    glebe;   fecondly,  the  gntnt  of  the  tithes*  predial  and  perfonal; 
«*  «nr  M 1^      thirdly,  the  grant  erf  the  tithc«  of  tl>e  feventy-cight  acres  of  glebe 
yZrJT-  ^iwl ;  which  are  all  diftrnd  fcveral  claiifea  by  tlicmfelves.    And 
i»  fufeiwiiy     **s  daufc,  **  all  which,  &c."  doth  not  depend  upon  any  of  them ; 
certaktopaTs   and  «*  which  wcre,  fcc."  is  a^ieftriftion  only  when  the  daufe  is; 
the  titles,  ai-    general,  and  is  all  but  one  and  the  fame  fentence,  and  not  ended 
tfcoiiglii«y       or  certain  before  the  end  of  the  fentence,  as  in  the  Cafes  of 
^^^^^   2.£rffy.4.//.20.  Pi9W.w.in»'r»ihfieyv.j1J4msjUndPlwJ.y^S;. 
•f  jr.  ;ror  tbi  in  ihi  Earl  ^flUicifter^s  Cafe  \  but  where  tlie  chufc  is  not  in  one 
words  ^aM      entire  fentence,  but  diftind  and  disjoined  from  the  other,  as  here 
«•  miiAmrg^^    jj  jj^  lljci^  cannot  bc  any  reftrifiion*    Alfo,  this  bping  in  the  cafe 
iuin^'ttwn    ^^  *  common  perfon,  addition  of  a  felfe  thing  {vi%.  hik  pof- 
aftanesinna.   feifion)  ihall  ncver  hurt  the  grant ;  for  the  addition  of  afaliity 
tio»,  andiot    iKall  never  hurt  where  there  is  any  manner  of  certainty  before* 
»  areilriiiM.  ^g  B$diftg$ofi's  Cafi  (n),   and  Bo%99n*s  Cafe  (h).     But  in  the  king's 
Moor,  45.       grants,  wlieretliere  is  falfity  in  point  of  prejudice  to  the  king's 
Cro.  jac.  3.     benefit,  or  a  mif-information  of  the  king's  title,  or  ixfon  1  mfe 
D3ref.376.91.  fuggeftion  of  the  party,  there  all  grants  fball  be  void,  as  it  is 
^•^5;j»4-  icC'tf.  113.    2i.Eii.^.pL4S.    8.i/e».7.  ^7.3.    €),  Hen.b.  pi.  (A. 
3.  Conu'^i    Wherefore  they  all  concluded,  that  this  grant  of  2.  &  3.  PhiSf 
332.  i^  Afar  J  was  good  :  and  it  is  to  be  obferved,  that  although  theic 

».  M«t  3.  words,  "  which  were  in  the  tenure  of  7.  5."  when  they  arc  in 
one  and  the  fame  fentence,  may  be  conftrued  to  be  a  reftridion, 
yet  in  thefe  words,  **  all  whicli  were,  &c."  this  word  *•  all,*'  fo 
disjoined,  cannot  be  a  reftriAion,  but  an  explanation  :  where* 
fore  for  thefe  and  other  reafons  it  was  adjudged  to  be  a  good 
grr*t  againft  the  plaintiff* 

But  in  confideration  and  commiferation  of  the  poor  vicars, 
%ir  Edward  Peto  was  iQoved  to  add  by  way  of  a  rent-chaige  to  their 
neans  ;  and  he  agreed  to  tlie  motion  of  the  Court,  and  added  four 
^unds  per  autmm  rent  for  ^eir  further  fuftentnUon,  befides  the 
mt$  paid  to  them. 

(«)  >.Cp,  sa,  (0  i.  Co.  34,    See  alfa  D>«r,  jji, 

t 
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Crifp  againft  Pratt.  Cas*  1. 

Hilary  Term^   lo.  Car,,  i.    Roll  73. 

PJECTMENT  of  fixtccn  acres  of  pafture  in  Chlpping-Bamet.  Aitho«ighon« 
-■-*    The  cafe  was,  That  Ralph  Brifco  fenior,  in  19.  Jac.  i-  pur-  fpeci«l  verdia 
chafed  the  lands  in  the  declaration  mentioned,  being  copyhold,  Jy*^^"^]^  ]J, 
parcel  of  the  manor  of   Chij>ping'Bamet^  to  him  and  Margaret  ^ouWwcUha?« 
his  wife,  and  to  Ralph  Brifco  their  fon  and  his  heirs.    Two  years  warranted  them 
after  he  became  an  innkeeper,  and  received  all  the  profits  of  the  to  have  inferred 
land  until  4.  Aug.  4.  Car.  i.  at  which  time  he  became  debtor  by  ^""^»  y^  »f 
bond  to  John  Brifco  and  others,  and  committed  divers  afts  (men-  ^^(^xyt^M  th« 
tioning  the  ads)   which  declared  him  to  be  a  bankrupt.    In  fraud,  theCourt 
SCar,  I.  upon  a  petition  to  the  lord-keeper,  that  die  faid  Ralph  cinnoc  prefuixM 
Brifco  fenior  was  an  innkeeper,  and  did  g«t  his  living  by  buying  >^ 
and  felling,  and  was  indebted  to  divers  perfons,  and  become  a  i.Roll.Ab.5i5. 
bankrupt,  the  petitioners  prayed  to  have  a  commiffion  of  bank-  Jones,  437. 
rupt,  which  was  granted  them ;  and  the  commiflioners  adjudged  ^""ch.  34. 
him  a  bankrupt,  and  fold  this  land  to  the  leffor  of  the  plaintiff,  swnncr.VSi- 
for  the  benefit  of  the  creditors,  by  indenture  inrolled  ;  which  being  j.  co.  60. 
ihewn  to  the  lord  of  the  manor,  he  admitted  him  accordingly.  Hob.  72. 
Afterwards  Ralph  Brifco  the  father  died,  and  the  faid  Margaret  »••  Co.  564 
died,  and  Ralph  Brifco  the  fon  entered,  and  the  leffor  of  the  plaintiff 
entered  upon  him,  and  made  a  leafe  to  the  plaintiff  for  years ;  and 
the  defendant,  as  fervant  of  the  faid  Ralph  Brifco  the  fon,  oujjed 
him.     Etftfuper  totam^  i^c.  the  Court  fliall  adjudge  for  the  plain-" 
tiff,  they  find  for  the  plaintiff;  if  otherwifc,  for  the  defendant. 

Upon  this  matter  found,  it  was  argued  at  the  bar,  and  this  Term 
at  the  bench ;  and  Bericley  zrgucd  for  the  plaintiffs  and  BRAMf- 
6TON>  Jones,  and  Myself,  for  the  defendant. 

The  First  Question  was,  the  jury  finding  that  the  faid  An?nnit«per, 
Ralph  Brifco  fenior  did  get  his  living  by  buying  and  felling,  ufing  ^\{7/;/^|"J||, 
the  trade  of  an  innholder,  and  not  otherwise,  Whether  he  be  a  *he  banknipt" 
pcrfon  who  is  a  bankrupt,  and  within  the  ftatutes  of  i^.Eliz,  c.  7.  ftaiutes. 
I.  Jac.  I.  c.  ic,  and  21.  Jac.  i.  c.  19.  {a)  ? — And  Berkley  held,      ,^^j 
that  he  was  a  bankrupt  within  thofe  ftatutes;  for  an  innholder  is  g*  Mod.  47. 
one  who  hath  much  ufe  of  buying  and  felling  for  the  entertain-  n.  Mod.  159. 
ment  of  his  guefts  and  their  horfes  ;  and  running  in  debt  by  this  307. 
means,  it  is  reafon  he  fliould  be  accounted  a  perfon  within  the  faid  cf^h^^^'^o*^^* 
ftatutes  :  and  fo  much  the  rather,  bccaufc  the  jury  find  that  he  got  I'wnV.'ieo. 
his  living  by  buying  and  felling,  ufing  the  trade  of  an  innholder.  3'.  Wiir.  146. 
—But  ail  THE  OTHER  THREE  JUSTICES  argucd  to  the  contrary  in  4-  B«rr.  »o67. 
this  point ;  for  an  innholder  doth  not  get  his  living  by  buying  and  ^<^-^»ym.  187. 
felling;  foralthough  he  buy  provifion  to  be  fpent  in  his  houfe,  a^PeereWmf 
he  doth  not  properly  fell  it,  but  utters  it  at  fuch  rates  as  he  thinks  308.  ** 

rcafonable  gains,  and  the  guefts  do  not  take  it  at  a  certain  price,  3.  PeereWmi. 
but  they  may  have  it  or  rcfufe  it  if  they  will.    And  if  an  hoft  »9«- 
take   exceffivc  prices,    he  is.  indictable  (b).      And   innkeepers  J*  ^"^  ^^*  ^ 
many  times  have  hay  and  corn,,  and  fuch  things,  of  their  own  i^Co«.  Dig. 
growing;  and  their  gain  is  not  only  by  uttering  of  their  commo-  504.     ' 
dities,but  for  the  attendance  of  their  fervants,  and  for  the  furniture  i.TcnnRep.jS, 
of  their  houfe,  rooms,  and  lodgings,  for  their  guefts :  and  an  inn- 

(«3  rtJ$  5.  Geo.  2.  c.  30.  Bank.Lawf,3a^ 

t9.o.  CAR.  N  n  keeper 
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Crhp        ^keeper  is  no  more  fuch  a  perfon  who  gets  his  living  by  buyrrtg 

agaiMjl        arid  felling  than  fermors,  who  buy  for  their  provifion:  and  thtf 

P»ATT.       ftatutes  mention  only  thofe  who  arc  merchants,  and  ufe  to  buy 

and  fell  in  grofs  or  by  retail,  and  fuch  who  get  their  living  by 

buying  and  felling,  fo  as  their  principal  means  is  by  buying  and 

felling. 

Copyhold  cf.  Secovdly,  The  queftion  was,  Whether  a  copyhold  be  within 

tttci  arc  within  thc  faid  ftatutes  to  be  fold  by  the  cotomiflioners  r  for  although  it 
the  bankrupt  jj^  cxptefsly  named  in  the  13.  £/iz,  c.  7.  in  one  claufe,  yet  it  is 
nwy  be  a%n€d  "^t  in  another ;  and  in  the  i.  Jac,  i.  c.  15.  and  21.  Jac.  i. 
by  the  com-  c.  19.  (upon  which  laft  ftatutes  this  cafe  is  grounded),  copy- 
nilflioners.  holds  are  not  mentioned,  but  generally  all  lands,  tenements,  and 
Poft.  5G8.  hereditaments, — But  all  the  four  Justice3  agreed,  that  copy- 
Jud.Rcf.111.3.  holds  are  within  the  intent  and  purview  of  all  the  faid  ftatutes; 
Stone,  T27.  for  being  in  the  firft  ftatute,  and  the  other  ftatutes  made  in  further 
X.  Atk.  96.  confirmation  and  approbation  thereof,  they  ought  to  be  expounded 
1 J  Com.  Dig.  liberally,  and  fhall  be  conft rued  accordingly,  to  make  as  ftrong 
»!  Com.  Dig.  provifion  as  they  may  againft  the  bankrupt. 
528.       See   5«  Geo.  2.  c.  30.    Cookers  B4nk.  Laws,  354. 

CopyhoM  lands  THIRDLY,  Forafmuch  as  it  is  found,  that  this  land  was  given 
given-by  a  fa-  by  the  father  (two  years  before  he  was  an  ianholder,  and  fix  years 
theriohisfon  before  he  became  a  debtor)  unto  his  fon,  and  no  fraud  found 
tte^^ih"  be-'*  (although  there  be  circumftances  of  fraud,  by  thc  taking  of  the 
came  bankrupt,  profits  Only,  uiitil  the  time  he  became  a  bankrupt  \  Whether  it  be 
if  done  honAfidi  m  tl>e  power  of  the  commiffioners  to  fell  it  r — And  Berkley  held 
and  without  ftrongly,  tlut  it  was  in  their  power,  becaufe  it  is  cxprefsly  within 
{^l%ScAby^  the  words  of  21.  Jac.  i.  c.  rg.  that  they  fhall  fell  lands  which  he 
the*commif.  purchafed  in  the  name  of  his  wife,  children,  or  friends,  named  and 
fioners.— Fraud  intruftcd  by  him  ;  and  this  is  fo  purchafed. — But  all  the  other 
ji  afaa,  and  JUSTICES  wcre  of  the  contrary  opinion  ;  for  being  purchafed  bc- 
T^\y^  ^°""**  fore  he  was  n  tradefman,  and  fo  long  before  he  became  a  debtor, 
y  ^'  0"«"y'  jg  j^Q^  within  the  ftatute  ;  for  the  ftatute  intends  fuch  perfons  only 
jud.Rcf.  113.^  ^h^  gained  their  livings  by  buying  and  felling,  and  by  fraud  had 
i^Com.  ig.  pjjj-gj  away  their  lands  to  friends  in  truft,  and  became  indebted, 
1.  Burr.  467.  ^^d  committed  fuch  afts  of  a  bankrupt,  that  for  fuch  afts  done 
477.  484.  by  them  after  it  (hould  be  within  the  commiffioners  power  to  fell 
ft.  Burr.  827.  fvich  thcir  lands.  But  here,  many  yeais  before,  when  he  was  a 
^°B!  R'^*^i  ^^^^^  "^^"'  ^^  proclired  this  land  to  be  fettled  upon  his  fon  (no 
i.BURep.toe.  fraud,  or  purpofeofbeing  a  bankrupt,  being  found) :  it  would  therc- 
36Z.'  fore  be  a  mifchievous  cafe^  and  full  of  inconveniences,  if  it  Ihoald 

a.  Pscrc  Wms.  be  within  the  ftatute  ;  for  none  might  know  with  whom  to  deal 
4*7-  by  way  of  marriage  or  othcrwife  when  he  is  not  a  tradefman,  and 

CowJ^i^irTo?.  ^^^^^^^  **"^  upon  his  wife  and  children  bona  fidcy  and  without  caufe 
5.Bac.^b.3iz.' of  being  fufpefted  to  ht  a  bankrupt,  and  afterwards  becomes  a 
rougl.  716,  tradefman,  and  then  a  bankrupt,  if  this  aft  Ihould  overthrow  a 
conveyance  duly  fettled.  And  for  that  purpofe  was  cited  2.  C9.25- 
and  10.  Co.  56.  Chancellor  of  Oxford* s  Cafe^  that  fraud  ought  not  to 
(ii)i.Ld.ltaym.  be  conceived  unlefs  it  be  exprcfsly  found;  for  Fraus  eji  ttd'tofa  tt 
72  s-  non  prafumenda  {a).  And  in  thc  tenth  of  king  Char/a  i.  Lady  Gorgi*s 

*^"cli^*'*'  ^''*  Cafc^  where.  £<2r/Z7Wo/«  purchafed  a  manor  in  that  lady's  name, 
plim.^3«5.°  being  his  daughter,  and  afterwards  kept  courts,  and  made  leafcs  in 
ic.  Co.  57.  his  own  name,  and  always  took  the  profits,  and  then  fold  it  to 
».M  d.244.245-  Sir  Sydney  Montagye^  and  Lady  Gorge  never  qucftioned  it  in  thc 
jt.  Mo.i.6zS.  life-time  of  her  father  ;  yet  it  was  held  in  this  court,  unids  there 

C.wp.  434.  ^  ^  ^ 
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ke  fome  fraud  difcovercd,  it  is  not  within  the  ftatute  of  27.  EIlz.  ^**"^ 
c.  4.  although  there  be  many  badges  of  fraud  :  fo  here. — Where-  pTTtt. 
fore  it  was  adjudged  for  the  defendant. 

Dennis  againji  John  Payn  fenix)r.  Cas*  3. 

Hilary  Term,  14.  Car.  f.     Roll  69o, 
"p\EBT  upon  an  obligation  of  eighty  pounds.    The  defendant  A  retraxit  en- 
•*^  pleaded,  that  the  plaintiff,  in  the  court  of  Poole,  being  a  court  [f^^"* j"  ^^j^'^J^ 
of  record,  had  brought  debt  upon  the  fame  bond  againft  John  ^^^  aga!nft° 
Payn  junior,  wherein  John  Payn  fcnior  and  John  PaynjnnioY  were  om  of /wo  joint 
jointly  and  feverally  obliged  with  condition  for  the  payment  of  and  fcvcraiob- 
forty  pounds:  that  after  a  plea  pleaded  the  plaintiff  entered  a  re-  Jjgors,  cannot 
traxii,  and  the  defendant  averred  that  it  was  the  fame  obligation,  y^^^T  to  %  fecoad 
and  that  the  faid  ^ohn  Payn  junior,  named  in  the  bond,  and  the  aaiononthe 
faid  ypbn  Payn  againft  whom  the  retraxit  was,  is  one  and  the  fame  fame  bond, 
pcrfon;  and  demands  judgment,  if  againft  this  retraxit  he  ought  Sedfu^g. 
to  fue,  &c. :  and  upon  this  it  was  demurred.  ;^"'®  V^' 

WrtiTLOCK,  for  the  defendant,  argued,  that  this  retraxit  is  in  |*ci^"rch*^'* 
nature  of  a  releafe,  and  quafi  a  releafe,  as  it  is  in  Beecher*s  Cafe  {a) ;  coi  Lit.  i^9.'a! 
and  a  releafe  to  the  one  obligor  is  a  difcharge  to  the  other;  and  if  DUifor,78.a43. 
one  obligor  be  made  executor  to  the  obligee,  it  is  a  difcharge  for  Canh.  63. 
all  the  obligors.  So  if  ^feme  obligee  take  one  of  the  obligors  to  ^^^'  ^^3-575. 
hufband,  it  is  a  difcharge  to  them  all.  !n.^rji. 

RoLLE,  for  the  plaintiff  argued,  that  it  is  a  bar  only  by  way  of  '•  Cromp.Prac. 
eftoppel  betwixt  that  obligor  and  the  obligee,  whereof  no  other  "^'^ 
pcrfon  (hall  take  advantage ;  and  it  is  not  any  releafe  /n/^^o,  but  ^*g^  ^^oKll 
only  quafi  z  rdeafe,  and  that  this  plea  is  no  bar  for  the  other  Ld.  Ray.  420/ 
obligor.  6S8. 

/inclined  to  that  opinion,  that  It  is  neither  a  releafe  in  faft  nor 
in  law,  but  quafi  an  agreement  that  he  will  no  furtlier  profecute ; 
and  it  may  be,  the  faid  John  Payn  junior  paid  the  moiety  of  the 
faid  debt,  and  the  obligee  agreed  to  accept  it  of  him,  and  that  he 
would  no  further  proceed  againft  him,  and  being  jointly  and  fe- 
verally bound,  he  might  make  fuch  an  agreement,  and  not  dif- 
charge the  bond. 

But  Berkley  held,  that  the  plea  was  good,  and  was  a  good  bar; 
for  it  is  a  bond  joint  and  feveral ;  and  one  of  them  being  difcharged, 
it  cannot  now  be  a  joint  bond;  therefore  the  difcharge  quoad  the 
one  is  alfo  a  difcharge  quoad  the  other. — But  being  no  other  Juf- 
tices  in  the  court,  it  was  adjourned. 

(a)  8.  Co.  58. 

Evelin's  Cafe.  Casi  4. 

"PVELIN  being  elcftcd  by  the  parilhioners  of  Si.  Thomas  to  be  AmanilamusV\e$ 
'^  churchwarden  there  with  another-,  the  parfon,  pretending  that  to  ibcfpiriiuai 
by  the  Canons  (^)  he  was  to  makecledion  of  the  other,  named  court  toadmi- 

'  ^    '  nifter  the  oath  . 

to  a  perfon  elected  churchwarden  bj  pariihioners  iii  London,   Pod.  589.— S.C.Jones,  439.     S.  C.  2.  Roll. 
Ab.  »34. 

.  (i)  By  the  89th  C»non  charcbv^ardens  are  by  the  parfon  and  the  other  by  The  pa- 
to  be  cbofen  by  the  parfon  and  parifhioners  n(hioner».  Bursas  £.  L.  title  *'  Church- 
jo  atly  I  aad  if  they  cannot  agrce^  then  one    '*  wardens.** 

N  n  a  one 
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EvFLiw^f  one  Kll  to  be  churchwarden,  and  procured  Doilor  QarJ^s  otfclal 
Caje.  ^p  f^ga,.  jIj^  fj^ij  //y/y  j^„j  ^^  refulc  Evelin\  whereupon  the  pa^ 
March.  12. 66.  rjlhioncrs  furmifing,  that  they  had  a  cuftom  witliin  the  parifh, 
Ray.  439-  *'n^c  whereof,  &c.  to  eleft  both  the  churchwardens,  and  that  the 
Faim.  51.  Canons  cannot  take  away  their  cuftom,  prayed  a  writ  to  D^tier 
Nor^riM  ^Z'''"*  ^^  admit  the  churchwarden  elefted  by  them,  and  to  fwcar 
Cro.'jac.  53I.  J^Jni»  and  amove  the  chutchwarden  elcficd  by  the  parfon.  And 
1.  Vent,  115,  a  precedent  wa»  fliewir  in  the  reigil  of  King  James  where  fuch  a 
«67.  writ  was  granted,  and  it  was  faid  there  were  divers  other  like  pre- 

Caah?Mt'*     ^^dcnts.     And  becaule  the  churchwardens  in  Londwn  are,  for  the 
i.Liv.75.'i45.g'"^a^^^  P*'^^  co^Po«^^io"^  »"<!  owners  of  land  devifed  to  them, 
Stra.  1*45. 1146.  the  writ  was  granted. 
B.  R.  H.  130.    6.  Mod.  89*    4«  Cora.  Dig.  207.     Cowp.  413, 

A  cuftom  that       And  I'HE  CouRT  (being  informed  that  the  ftid  jF/J//,  eledcd 
tbeiiarron  OiaU  churchwarden  by  the  parfon,  fucd  the  faid  Evelin^  elefted  by  the 
i*l'Jd«mai7be  P^**^^^  '"l  the  ecclefiaftical  court)  granted  a  prohibition^  to  the  in- 
triad  In  eh/tem.  ^^^^  ^^  might  be  tried  whether  there  were  any  fuch  cuftom  or  no. 
poral  court.  —  6.  Mod.  89*     3.  Saik.  88.     2.  Ld.  Ray.  1008.     i.  Bac.  Ab.  371.     3.  Term  Rq>.  3. 

Ca«i5.  '  Wolnough's  Cafe. 

If  parties  be ia  XTTZOLNOUGH  and  feven  others  were  committed  by  the  mayor 
fcuftody  for  rc'.  V  V  ^f  London  to  Newgate  for  refufing  to  enter  into  recognizance 
iMcTa  recog!^  ^^  appear  before  the  lords  of  the  council ;  and  upon  a  haheas  an-- 
tiizance»  and  t^^^  returned  by  the  mayor  and  fherifFs  it  appeared,  that  by  an 
hfitii  ^  babtmt  ordcr  from  tfae  council-table  they  were  appointed  to  come  before 
korpm'a^  and  the  x\\c  mavor  and  fherifFs  to  treat  concerning  foreign  matters ;  and 
piTTtfittTto**  when  they  appeared,  being  required  by  the  mayor,  being  in  com- 
nuinuin  the  niiffion  of  oyer  and  terminer  for  the  city,  to  perform  the  order  of 
tetum,  the  the  lords  of  the  council,  and  to  enter  into  recognizance  in  a  rca- 
Court  will  ad-   fonable  fum,  they  refufed  ;  whereupon  he  committed  tliem. 

tobail.  ***'''"  Peard,  Maynard,  and  Keeling  junior^  argued,  that  this 
Port.  557,  return  was  not  good:  First,  Becaufe  it  doth  not  mention  the 
S.C  Not  1  6  ^^^^^»  "^^  ^^^^  what  the  order  was,  fo  as  the  Court  might  ad- 
a'.  Hawk.*p.c!  j^^ge  thereof.  Secondly,  Becaufe  the  recognizance  is  demanded 
273.  for  them  to  appear  before  the  lo^ds  of  the  council,  no  time  nor 

place  appointed,  nor  caufe  fhewn  why  it  was  demanded. 

And  becaufe  the  king's  counfel  prayed  time  to  maintain  the 
teturn,  the  parties  were  bailed  until  next  TeTm. 

Ciisi^.  Arundel  againjl  Marc. 

It  IS  aaienablc    A  CTlON  FOR  WORDS.'  Whereas  the  plaintifFw^  a  mer- 

'*L""i"Tll  chant,  &c.    that  the  defendant  faid,  **  He  was  a   cheating 

«« ing'koave/''  "  knave,  and  had  cheated  his  father  by  returning  twenty  pounds 

Aflte,  507.5'i6.  "  for  warcs,  &c." 

Port.  558. 563.      i^  ^jjj  moved  in  arreft  of  judgment  by  Rolle,  that  an  a&ion 

^^***  lies  not  for  calling  one  **  cheating  knave.'* 

t.RoU.Ab.^,  But  fcrrafmuch  as  he  was  a  merchant,  and  it  touched  his  pro- 
feflion,  Berkley  and  Myself  {cetteris  abfentihus  in  the  ftar- 
chamber)  held,  that  the  adion  was  maintainabli^:  whereupon 
rule  was  given,  that  the  plaintiff  ihould  have  judgment. 
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Bagnall  agalnjl  Knight.  Caie?, 

E after  Ti-rrrty  15.  Car,  1.   Roll  4^6^. 

TERROR  of  a  judgment  in  the  common  pleas,  in  an  aftion  on  Ana^ionfor 
-^  the  cafe  in  nature  of  a  confoiracy.    The  plaintiff  declared,  "»iWo"  P™* 
that  the  defendant  faUo  et  malitlese  caufed  /ych  an  indiftn-ient  of  ^^^haHc^wat 
perjury  to  be  written  containing  banc  falfam  mater iam^  t^c.    re-  within  the  pro, 
citing  it  verbatim^  and  exhibited  it  to  the  grand  jury  before  tlie  pcrjorifdiftioo, 
juftices  of  peace  at  H^'efiminjicr ^  and  procured  it  to  be  found  ;  and  »"<*  ^^^  '*»«  »»- 
^  that  afterwards  Sir  Ednxxird  Spencer^  oneof  the  juftices  of  the  peace  i|^^J!!!l!|,^** 
of  Middle fexj  before  whom,  &c,  delivered  it  with  his  own  hands  S^Ia^^^r- 
to  the  juilices  of  gaol -delivery^  and  of  oyer  and  terminer  at  the  Old  ram  implies  he 
Bailey  for  the  city  of  London  and  the  county  of  Afiddlefexy  whercbv  ^*'  *"  8"°'' 
he  was  brought  to  the  bar  under  the  IherifF's  cuftody,  arraigned,  2.  Bulft.  271- 
and  acquitted  {a).    Judgment  being  given  in  the  common  pleas  Cro.  jac.  357. 
for  the  plaintiff,  the  defendant  brings  a  writ  of  error.  ^^'  ^*'**  ^^^' 

WoRLiCH  and  Farrer  moved,  that  the  declaration  was  not  i.  Sid.  15, 
good  ; 
only  ; 
r^Sea 
is  a  dircft  affirmative.  '  '    '  VuL  691. 

Secondly,  Becaufe  he  doth  not  fhew  that  he  was  in  the  gaol,  I>o"8^  "S^ 
and  then  the  Juftices  of  the  gaol-deiivery  have  no  power  to  meddle 
with  him.— W  non  allocatur  ;  for  du^lus  cd  barram  et  fub  cuftodia 
ihews  him  to  be  in  the  gaol. 

(tf)  9,00.56.  12.  Co.  23.  F.  N.B.  115.     Car.  186.  315   419.  Stra.  ii^ 
I.Sid,   15.     Cro.  Jac.    131.  239.     Cro.  (A)  Plowd.  136. 

Dalby  againft  Dorthall  and  his  Wife.  Casi  8. 

Michaelmas  Term,  14.  Car,  1.  Roll  ^ig. 


acquitted,  ad  damnum  ipforumy  &c.     Upon  not  guilty  pleaded,  a  maiiSouTpro^ 
vcrdia  was  found  for  the  plaintiffs ;  and  judgment  being  given  for  fecution  a^ainfl 
therhy  them  bo^hj  or 

The  error  afligncd  was,   Becaufe  it  was  ad  damnum  ipforum^  may'ba^e'it 
whereas  a  wife  cannot  join  with  her  huft)and  for  damages,  for  it  ajone;  for 
is  a  feveral  damage  to  either  of  them.  though  ic  it  for 

Berkley,  Jufticc^  upon  the  firfl  motion,  was  of  that  opinion  ;  "^njij*^** 
for  it  is  a  feveral  wrong  to  either  of  them,  and  the  wife  may  not  Suc"emirfrl> 
join  for  a  tort  done  to  her  hufband.  cord. 

But  /held  the  contrary,  becaufe  it  is  grounded  upon  one  entire  Aw«f  »7S* 
record,  by  which  they  were  both  prejudiced,  and  they  may  join  if  Jonei,  440. 
they  will ;  or  the  hufband  only  may  have  the  aftion  for  it,  that  Cro.  jac.  355 
he  was  damnified. — Whereupon  it  was  adjourned,  arteris  abfen-  ^  ^^  jj. 
^'^^*  3.Tfr.Rep!6»7.' 

Child  againft  Greenhill. 

Trinity  Term,  14.  Car.  1.    Roll  66j^m 
'nPRESPASS  for  entering  and  breaking  his  clofe  and  fifliing  in  The  owner  of 
fip^rali  f  if  carta  fuiy   and   for  taking  pijces  fuas    ibid.   viz.  ^  Several f/htry 
100  eels,  &c.     After  verdift,  upon  not  guilty  pleaded,  and  found  *'*^*'*^'^U*^^ 
for  the  plaintiff,  and  damages  entire  given,  E'lrein,!!!*! 

trefpafs  will  lie  for  taking  them.      Ante,  388. 

N  n  3  Exception. 
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Chilb  Exc€ption  was  taken  in  arn?ft  of  judgment  by  Maynard 

«r«*V       and  St.  John,  That  the  declaration  was  njt  good  to  {zjpi/cesfuas^ 
lEEMHiLL.  ^^^  ^^  j^^^j^  ^^^  ^^^  property  in  the  fifli,  until  he  takes  them,  aod 
Co.  Lit.  ti«.     hath  them  in  his  poflei&on. 

"co./?."  '  ButRoLLE  and  GRiMSTON,yir  tJ^e  plaintiffs  faid»  that  being 
Cro.  EUz.  195.  they  were  infeparali  p'tfcariafuay  it  may  well  be  faid  pj/cesfuas^  for 
F.  N.  B.  89.     there  is  not  any  other  may  take  them  [a). 

March. 48;*  And  of  that  opinion  was  all  the  Court,  who  fcverallydc- 

5.  Mod,  375,  livered  their  reafons  -,  for,  for  deer  in  a  park,  or  conies  in  a  war- 
37^  ren,  the  owner  hath  a  fpecial  property  in  them,  as  long  as  they 

••  ^^\  '*^'  are  in  the  warren  or  park  i  fo  of  dpves  in  a  dovecote.  But  for  deer 
$.*ik.  556.  et?.  ^^  conies,  if  they  be  not  in  a  park  or  warren,  he  may  not  fayyijx, 
C4rtii.  2S6.  unlefs  he  add  that  they  were  domeftic.  Wherefore  being  taken 
Ld.  Ray.  250.  out  of  his  fcveral  pifcary,  and  not  extra  Uberam  pifcariam  fuam^ 
5.  Com.  Dig.  i\y^  aflion  is  maintainable  ;  and  it  was  adjudged  for  the  plain tiC 
pru'gL  56.  ^'"^^  43-  -fi^«'-  3-  f'  H-  3-  ^^«-  6.  pL  55.  22.  Hen.  6.  pL  59. 
(«^  See  Mr,  Hargrayi*  note  (7}  to  page  12s.  a.  Co.  Lit.  126.  b. 

Case  le.  Sprigg  againft  Rawlinfon. 

Micbael/nas  Term^  i^.Car.  i.     Roll  153. 

Eicament,  TJ^RROR  of  a  judgment  in  the  common  pleas,  in  an  ejeftment  of 
while  proceed-  XL  ^  jg^f^  ^f  ^  meffuage***  et  unum  repositorium  in  parocbia  Om- 
L^ri^^Mnot  *'  '''"'"  Sanfiorum  ;  habendum  tenemental  &c.*'  from  the  Feaft  of  Th 
Wt'^direpoji'  Purification  for  five  years;  and  that  the  defendant  entered  and 
#^0/*  except  ejefted  him  from  the  lands  aforefaid.  After  verdid  upon  not 
itsTTitaningwas  guilty  pleaded,  and  found  for  the  plaintiff,  and  judgment  for  him, 
afccrtaincd  by  1     /r-         1    rr^i  /-.»»- 

ANGixcB,  Error  was  brought,  and  allignen,  That "  rcpojitonum     is  a  pcr- 

•*  warehtmfeP  fonal  thing  callcd  a  **  cupboard^'  which  is  removeable,  and  whereof 
Ante,  188. 51a.  an  ejcftmeat  lies  not. 

s.  c.  I.  Jones,  Whereupon  it  was  demurred,  and  very  well  argued  by  Phesant 
Co*Lit.  2a3.b,y^'' '^^  ^^''^^'''  ^^  ^^^  ^^^^  of  error,  and  by  GRiMSTON^ir /i&^ 
10.  Co.  133.  a.  plaintiff. 

WrI*  '1*  o  Phesant  urged,  that'*  repofitorium  "  is  not  only  "  a  cupboard," 
Stra.  54,  71!'^*  ^^^  ^If^  "  ^  vjarehoufe^*  and  fo  is  exprefsly  mentioned  to  be  in  the 
695.834.  Diftionary;  and  when  repofitorium  may  be  intended  awar^hcuW 
5.  Com.  Dig.  and  a  real  thing  which  may  bcdemifed.  it  Ihall  be  taken  ratherthat 
JJ*- ,  way,  than  to  conftrue  it  to  be  a  cupboard,  which  cannot  be  de- 

^rtoep.  -f«i- 

If.  And  it  was  now  argued  by  all  the  Juftices.    Berkley  and 

Myself  held,  that  the  declaration  is  good  and  not  erroneous; 
for  if  it  had  been  with  an  anglice,  a  warehoufe^  it  had  been  clearly 
good,  as  all  the  Juflices  agreed ;  and  now  that  it  is  put  without  an 
Angllciy  being  a  good  Latin  word  for  a  warehoufe^  and  fo  cxprefled 
in  print,  the  Court  may  well  take  conufance  thereof  as  of  a  real 
thing  demifable  ;  and  when  alfo  it  is  mentioned  with  a  tenement, 
and  an  entry  and  ejeftment  made  thereof,  it  muft  be  intended  to 
be  a  wareh6ufe :  and  when  the  leafe,  upon  which  the  adion 
was  brought,  was  fhewn  to  the  curfitors  in  chancery  who 
made  the  writ,  it  being  a  warehoufe  in  the  indenture,  they  tran- 
flated  it  repofitorium^  and  well,  becaufe  they  had  tlie  Didionary  to 

warrant 
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iBirarrant  it :  and  an  cjeftment  lies  thereof  as  well  as  of  a  chamber,       StKtaa 
as  5.  Hen.  7.  pL  9. ;  or  an  allifc  c/e  calarw^  as  24.  Eduu.  3.  pi.  33.  ;        ^s^inft 
or  of  a  (hop,  as  48.  Edw.  3.  pL  4.  ^vai  14.  ^ffifc^  1 1.  And  although  ^*^»-*'*»<^»'- 
in  SavelPs  Cafe  (a)  it  is  held,  that  an  cjeftment  lies  notof  a  clofe,  Noyiio9. 
yet  it  was  faid,  that  the  contrary  had  been  fince  adjudged  in  Ifykes 
V.  Sparrow  (^).     And  Berkley  faid,   that  an  a/£fe  de  alneto^  bul^ 
lar'iayfalina^  and  fuch  like,  although  they  be  uncertain  in  the  decla^ 
ration,  yctbecaufe  they  may  be  made  certain,  is  good  enough  :  fo 
here  it  is  certain  enough  what  the  plaintiff  fhall  recover,  and  of 
what  thefheriff  ihall  put  him  in  poffeflion  (r) ;  wherefore  we  con- 
cluded, that  judgment  ihould  be  affirmed. 

But  JpNEs  and  Brampston,  Jujiices,  faid,  they  conceived  the 
declaration  to  be  ill,  becaufe  repo/itorium  for  **  a  warehouje*'  is  not 
nfed  nor  known  in  the  law ;  and  they  never  heard  or  read  of  that 
word  for  a  warehqufe:  and  in  Calcpine  it  is  faid  to  be  "  a  voyder\^^  Styla,  arg. 
and  of  fuch^words  which  be  not  ufual  the  law  fhall  not  take  any  c»^o- Eiiz.  R18. 
conufance,  a^  they  do  of  cottagiumy  curtelagiumy/odma^  and  the  like,  pj^jn^'/  '  Vt'^ 
which  are  words  known  at  the  common  law.     Wherefore  they  str«ngcl  1063. 
would  advifc.— Afterwards  in  HiL  15.  Car.  i.  becaufe  the  Court  1084. 
were  ftill  divided  in  their  opinions,  the  defendant  in  the  writ  of  ^ndr.  106, 
^rror,  for  his  expedition,  commenced  a  new  adion,  and  confcnted 
ihat  this  judgment  fhould  be  revcrfed. 

(4i)ix.  Co.  55,  (f)    I.    Burr.  619^       5.  Barr.  1673. 

\h)  Trinity,  15.  Jac  i.  Roll  774.  Cro.      2.  B^c.  Abr.  169.    Sira.  6^5. 
Jac.  436. 

Young  againjl  Fowlen  Cah  n. 

Hilary  Ttrm,  14.  Car*  1.   RoU,  1264. 

A  CTION  UPON  THE  CASE  for  difturbing  him  to  execute  a  grant  hy  the 
•^^  his  office  of  the  Register  of  the  Diocese  of  Roche/hr.  ^'^^pof '»i«of- 
Upon  Aof  guilty  pleaded,  a  fpccial  verdift  was  found,  That  from  oftrfL^rfe^Tn 
time  whereof  memory,  &c.  the  Bi/hap  of  Rochejlery  for  the  time  reverfion  after 
bein^,  hath  ufed  to  grant  the  office  of  the  RegiAer  for  all  caufes  the  death  of  the 
-witbm  the  diocefe  of  Rochefier^  as  well  in  poffeflion  as  in  reverfion,  '«»»«"«/<>«•  Hfe, 
for  life,  habendum  et  exercendum  by  fuch  a  perfon  to  whom  fuch  ^^*"  '"^""^  °/ 
a  grant  is  made,  when  the  office  comes  into  pofleffion,  perfe  ^^/.agi^^^<w«« 
/ufficientem  deputatumy  habendum  for  the  life  of  fuch  a  perfon  to  per  f«  vti  dtpu^ 
whom  fuch  a  grant  fhould  be  made.     And  they  find  the  ftatute  of  f^fynfyfficitn^ 
I.  Eliz.  c.  19.  and  that  Thomas  Wardgar  was  officer  for  his  life,  ''*'  •«  ko<x1» 
20th  June  1590,  and  was  in  poffeffion  for  his  life  by  a  former  grant :  rhehifancy'^b^^ 
and  nc  being  fo  in  pofleffion,  JoJm  Toung^  bilhop  oi  Rochejler^  ifhcmaktan" 
iodem  20th  June  1590,  by  his  deed  granted  the  faid  office  to  John  infufficient  de- 
Toung  the  plaintifr,  habendum  ct  exercendum  per  fe  vel  juffic'ientem  de-  P"'y»<t  wafer. 
putatumfuum  for  his  life,  when  it  Ihould  be  void  by  the  death  or  J^^^''^'^'^ 
iurrender  of  the  faid  Thomas  IVardgar^  which  was  confirmed  by  the  Ante,  280. 
dean  and  chapter  by  their  deed  23d  June  1590.     And  they  find, 
that  the  faid  John  Young  at  the  time  of  the  grant  was  an  infant  of  ^roI]  Ab  ^'' 
the  age  of  eleven  years  and  fix  weeks,  and  not  above;  but  that  he  i.RoU.Ab/icJi 
atuined  the  full  age  of  one-and-twcnty  years  in  the  lives  of  the  9- Co.  97/ 
bilhop  and  of  the  laid  tenant  for  life:  and  that  the  bifliop  died  in  ^y*^  '5o. 

Hob.  143. 
Cro.  nix.  636,  Co*  Uc«  3*  2.10^.381.   4.  Coro,Dig.»S5.  CareiTcniputTalboMo6'  4*  Mod.  279. 

N  n4  ^.Jac. 
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Yoviro  ^.  Jac.  I.  and  that  JVardgmr  died  in  15.  Jac.  i. ;  and  that  the  de* 
agaimft  fcndant  difturbed  him  to  excrcife  the  faid  office:  Etfi fuftr  uttm 
****'**•      matir'tam  the  Court  (hall  adjudge  for  the  plaintiff,  they  find  for 

the  plaintiff,  and  affefs  damages  to  eighty  pounds  and  cofts  ;  and  if| 

&c. 

This  Cafe  was  argued  at  the  bar  by  MAYNARD,/<^r  tbeflamt;fft 
and  by  W  A  KHj/or  the  defendant. 

The  first  quEsTiON  was,  Whether  this  grant  of  this  faid  of- 
fice to  an  infant  of  the  age  of  eleven  years,  exercendum  perfe  vti  dt^ 
futatumfuum  in  reverfion,  after  the  death  of  a  tenant  for  life,  be 
good,  or  not  ? 

Secondly,  Whether  an  office  for  life,  ufualljr  granted  in  pof- 
feffion  or  reverfion,  being  granted  by  the  bifliop  in  reverfion,  and 
confirmed  by  the  dean  and  chapter,  be  good  to  bmd  his  fucceflbrs  \ 

As  to  the  firft,  all  the  Justices  held,  that  this  grant  of  the 

office  in  reverfion,  after  the  death  of  tenant  for  life,  to  an  infant  of 

the  age  of  eleven  years  exercendum  per  fe  vel  dcputatum  fufficientem  (as 

tlie  ufual  grants  are)  is  good,  notwitlii[landing  the  infancy  ;  and 

notwitliftandihg  the  opinion  cited  in  Co.  Lit.  3.  and  tliere  faid  to 

i.lnft.  59.        ^  refolved  40.  tf  41.  Elix.  ScambUr  v,  TValter^  that  the  grant  of 

jx2.Raym.  65S.  the  office  of  an  under -fiewardjhip  in  pofieflion  or  reverfion  to  an  in- 

I.  Leon.  x%%.   fjnt  is  void,  bccaufe  he  is  incapable  thereof,  not  having  knowledge 

U)  R.  598,      ^^  execute^;  tf  commodo  regis  ct  populi  {a) ,     But  this  cafe  was  denied. 

Ante,  179.        unlefs  it  be  with  this  differencet  where  it  is  granted  with  fuch  a 

Cro.  jjc.  18.    claufe  to  exercife  it  perfe  vel  deputatum  \  and  where  he  is  of  fuch  a 

Cro.  Fiiz.  637.  tcndcf  jg^  xh^x.  he  cannot  by  intendment  execute  it  by  himfelf,  as 

Co.  Cop!  Vis.    ^^^Z  *^  infant  of  three  or  four  years  of  age^  who  hath  not  difcre^ 

Cowp.  %%%.  '    tion  to  execute  it :  but  when  there  is  a  claufe  to  execute  it  perfe  vel 

deputatumfuumfufficienteniy  it  is  good  enough  ;  for  he  may  appoint 

Cro.  Elix.  637.  n  fufficient  deputv ;  and  if  he  doth  not  eleft  fuch,  it  is  a  forfeiture 

Moar,*84^       of  his  office:  ana  a  deputy  is  allowed,  efpecially  in  minifterial  of- 

3.Bac!Ab.*736.  <ices,  and  to  be  approved  by  the  Judges  of  that  court:  and  as  an 

infant  may  prefent  to  a  church,  Secaufe  the  ordinary  gives  the  al« 

lowance  whether  the  clerk  be  fufficient,  fo  the  lora  of  the  manor 

or  the  Judge  of  the  court  is  to  give  approbation  of  the  deputy's  fuf- 

€o«Ut.^33.b.  ficiency ;  and  if  the  deputy  mifdemean  himfelf  in  his  office,  or  be 

unikiltui,  it  is  a  forfeiture  and  at  the  infent's  peril :  and  as  an  in* 

fant  may  have  zxk  office  by  difcent,   as  to  be  Ineriff,  or  warden  of 

the  Fleet,  a^d  the  like,  which  are  offices  of  charge  and  of  truft,  fo 

he  may  have  an  office  by  grant :  nor  was  the  plaintiff  here  merely 

incapaoleof  this  office,  efpecially  it  being  granted  in  reverfion  after 

the  death  of  the  tenant  for  life ;  which  fell  not  unto  him  until  he 

had  attained  his  full  ageV  and  was  fufficiendy  able  to  execute  it. 

Alfo  if  it  had  fallen  unto  him  at  the  time  of  tne  grant,  he  was  then 

of  fuch  age  as  by  intendment  he  might  have  written  the  ads  and 

Hob.  I4S.        orders,  &c.  or  made  elc£^ion  of  a  fufficient  deputy.     Therefore 

Co  LJt.  3,b.^  xhty  all  concluded,  that  the  graiit  was  good  notwithilanding  this 

.JJ;;Jx7''-**  exception.    Vide s^Edw.^^,^:^^,    Dy^MSO-    y).Hai.b.pL^2. 

U-  -^^/tt/.  4.  pLi,    1.  Hen.  7.  2?.    9.  j£dw.  4.  pi.  5.  W  a6.  where 

an  office  i0ay  be  entailed  and  gn^nted  in  fee,  ai.  Edw.  4^  pi.  13. 

An  infant  may  be  a  mayor  ;  and  the  aAs  by  the  mayor  and  com- 

Oq.  Lit.  43,  «•  monalty  ihall  not  be  avoided  by  ;h^  noxiage  of  ti\c  m,ayor,  Co.  Lit. 

joy. 
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107.  li.Edw.^.  pl.%.  12.  Co,  8.  27.  Hen. 6.  '^Grants,'*  12,  ^<^«''« 
**  In/ant  prefinfs,**  Co.  Lit,  234.  concerning  Offices,  10,  Hen.  4. pi.  14.  r'^'J'jf 
Contra&s  bind  an  infant. 

The  second  point  was,  Whetlicr  the  grant  of  an  office  for  Theoflke  of 
life  in  rcverfion,  being  ufuallyyi  granted  by  the  bifhop,  with  con-  re5>ftcrofa<Uft^ 
firmatlon  of  the  dean  and  chapter,  be  good  againft  the  fu^ccflpr,  or  othA-^^oft^ 
vofd  by  the  i.  Eiiz.  c.  4.  f.  34.     W  ard  objcfted,  Tha^  it  was  void,  ufually  granted 
becauie  it  is  not  necelTary,  when  there  is  an  officer  in  pofl^on,  to  for  Jife  io  poT- 
^ake  another  officer :  and  when  it  is  not  neceflary  to  be  gjanted,  ^^^°^  ^^  ^^'r 
it  is  void  againft  the  fucceflbr  by  the  faid  ftatute  j  a$  it  is  held  in  ^'®"» 'J^'y  ^ 
the  czk  of  the  Bijiop  of  Sarumj  io.&.6o,6i.—JBut  the  Justices  v^o„hy^eIy 
rcfolvcd  to  the  contrary  :  for  being  found  to  be  an  office  ufqally  biHiop ;  and  if 
granted  in  polieffion  for  life,  or  in  reverfion  for  life,   then  every  con6rmcd  by 
bifliop  for  his  time  may  grant  the  office,  becaufc  it  is  a  ncceffary  '!j*  •*"na«J<J 
office,  and  ought  always  to  be  full ;  fo  as  when  one  dies  there  may  bind  hi»  fucwf. 
l>eanotlier  officer  immediately  to  execute  the  faid  office,  for  the  be-  for*, 
nefit  of  the  king's  fubjeds  :  and  when  it  hath  been  ufually  granted  Ante,  259.  * 
for  life  in  reverfion,  as  here  it  is  found  it  hath,   there  is  not  any  oycr,  xeo, 
prejudice  to  the  fucceflbr,  for  he  takes  not  any  matter  of  profit  from  *.  And.  I'xg. 
hiro,  and  he  hath  an  officer  who  is  neceflary ;  and  the  cafe  cite^  of  "<>**•  '4«. 
the  Bi^op  0/ Sarum  wtli  warrants  it :  and  in  the  cafe  of  tlie  Bijicp  4«  Mod.  30. 
pfChickcJier  v.  Freed  land  {a) ,  it^vas  held,  that  the  grant  of  an  an-  ^'i!.**''"  "^' 
cicnt  office  by  the  bifliop,  without  increafing  of  a  new  fee  (it  being  Dougl.  573. 
confirmed  by  the  dean  and  chapte^-),  was  good  againft  the  fucceflbr. 
But  the  doubt  there  was,  Whether  the  addition  of  a  new  fee  made 
^1  the  grant,  or  only  the  additional  fee,  to  be  void  }    Wherefore 
they  all  refolved  in  this  cafe,  that  this  grant  in  reverfion,  as  it  is 
confirmed,  is  good,  and  adjudged  it  for  the  plaintifiF.    9.  Co,  97.  Sir 
^eorge  Reynolds* s  Cafe.    5,  Co.  2,  i^  3. 

(«)  Ante,  47, 


Seeles  and  Others,  Prisoners. 


Cai-  12. 


T  TPON  a  habeas  corpus  direfted  to  the  Keepers  of  The  Portbr's  ^  criminal  in- 
^  Lodge,  being  the  prifon  for  the  Council  of  the  marches  of  {*'Jjr*^*„';^^^^^^^ 
ff^ales^  it  being  returned,  that  they  were  committed  to  him  by  virtue  an  infan7f^foiii 
of  a  decree  of  the  faid  council,  upon  information  againft  them,  that  his  father's 
|he  one  of  them  inveigled  the  fon  and  heir  oij.  S.  being  of  the  age  ^^^^^  *".<*  »«- 
of  feventeen  years,  in  the  night  and  when  he  was  drunken,  to  marry  **"<^'"J  ^  '• 
the  fifter  of  another  of  the  defendants :  whereupon  they  were  every  ??"^'*    ^* 
pf  them  fevcrally  fined  to  the  king,  fome  of  them  to  an  hundred  5  Mod?2n. 
marks,  fome  to  forty  pounds,  and  an  hundred  marks  damages  to  Comb.  456.  * 
the  fatlier,  who  was  the  profccutor,  and  committed  to^rifon  for  a  »•  Keb.  43*. 
year,  and  until  the  faid  fines  paid,  and  the  faid  hundred  marks  da-  3*  ^^^'  *°***. 
mages  fatisfied  to  the  faid  J.  S.  and  until  they  entered  a  recogni-  |*  j^'  ^ ^• 
?ancc  for  their  good  behayioyr,  and  until  the  laid  Court  took  fur-  cirth.  3^^* 
^er  order.  5.  Mod.  ^^u 

Skin.  Si.     Raym.  159.     3*  Com.  Dig.  416*      i.  Burr.  6o6« 

It  WAS  ALSO  returned,  th^t  they  were  committed  by  virtue  of  ^™'"*^"**"'^'^' 
an  order  from  the  lords  of  the  council.— And  this  return  was  held  |]^^2  moll*' 
utterly  infufficient  for  the  laft  part,  becaufe  it  was  not  mentioned  ru«  whaTth« 
what  was  the  order  of  council.  oiticr  was. 

It 


5jl  Trinity  Term,  15.  Can  i.    In  B.  R. 

AcMDoikiBeBt  It  was  alfo  moved  by  GRfMsTov,  That  the  return  was  ill*  t(» 
^  **  '*'"f!!ii^  siward  to  prifon,  to  remain  there  until  further  order  tai^en ;  which 
Mtaheroitief*  J,  u^crly  uncertain. 

FoA.  579.— -I.  Lor.  sjob    t.  Hawk.  P.  C.  i86. 

^'irl?*!^*^      It  was  likewiie  doubted.  Whether  the  court  of  marches  might 
cooi^nmceof    oieddic  with  a  r/tfwij/Kii/ JBflfTrtff f  to  puni(h  it,  being  a  mere  fpiri- 
ctondeftiaeiiiv-  ^^^  ^^  ? 
ciast? 

Nodwiageicao  As  alfo  about  the  fentence  for  damages  to  the  party,  although  tt 
U  given  onm  \f^  within  the  exprefs  words  of  the  inftruftions,  &c. 

Ante,  318.531.  Whereupon  day  was  given  until  Offabis  A^cbacHs;  and  ir^ 
*^«  ^^'n  ^  the  interim  the  parties  were  bailed, 

4.  Hawkci'.c  * 

300. 


|lifichachna% 


Michaelmas  Term,  ^^* 


15.  Car,  I.    In  the  King^s  Bench^ 
fiir  John  Brampfton,  Knt.  Chief  Jujilce, 
Sir  William  Jones,  Knt.  1 

Sir  George  Croke,  Knt.  •  >  Jujiices^ 

Sir  Robert  Berkley,  Knt.  } 

Sir  John  Banks,  Kft(.  Attorney  General. 
Sir  Edward  Littleton,  Knt.  Solicitor  GeneraL 


Facy  againft  Lange.  Cas«  i^ 

Trinity  Term,  7.  Car,  i.     Roll  1549. 
A  TTACHMENT  upon  a  prohibition.     The  plaintifF declares*  In  wiatt^utmmf 
-^^  That  the  defendant  fued  him  in  court  chriuian,  after  a  pro-  ".p«»»  pr^iUh^ 
liibitioa  delivered,  for  titlies  which  were  difcharced  /t^r  modum  de^  ^•'';/^*^P»'^> 

'^^^^jf      '  °       '^    '•vi*ii/«  Mc     (hall  recover  da- 

Thcfirft  iflue  was,  That  he  did  not  fuc  after  the  prohibition  againft  iIk;  party 
deUvered :  fo*"  procccdinj; 

The  fecond  upon  prcfcription :  and  both  found  fpr  the  plaintiflF;  1!/!  aw«d^ 
anddamaees  and  qous  given  bythe  iury. 

--  11-,.  Jonet,  44-. 

Maynard  now  moved,  that  neither  damages  nor  cofts  ought  to  1.  Roll.  516, 
be  affcffed  j  but  the  party  is  only  finable  to  the  king  for  the  con-  575- 
tempt  of  profecuting  his  fuit,  &c.  «•  Jon«»»  »*5* 

But  upon  a  judgment  in  the  common  pleas  upon  advifement  fo.  mS!  274-' 
andfearch  of  ancient  precedents,  where  the  fuit  being  continued  i.  Vem.  34?. 
in  the  fpiritual  court  after  a  prohibition  delivered,  an  attachment  *  ^^'  ^^^'  '• 
iflued  upon  the  prohibition;  and  becaufe  thereby  the  party  was  ^- ^*y- 34»* 
damnified,  and  put'to  his  fuit  of  attachment,  which  was  found  to  be 
liicd,  the  party  there  recovered  damages  and  cofts. 

The  Court  therefore  here  unanimoufly  agreed,  that  the  party 
(hall  have  his  damages  and  cofts  found  by  the  jury  ;  and  rule  was 
given  for  judgment  to  be  entered  accordir^ly,  unlefs  caufe,  &c. 
Sees.  &  9:  win.  3.  c.  XI. 

Barfoot  againft  Norton.  Caib». 

Trinitj  Tetm,  i  J.  Car,  i.     Roll  1227. 
PROHIBITION  for  fuing  for  divers  kinds  of  tithes,  ct  tnUralla  The  honey  av.4 
^    for  HONEY,  furmifing  it  was  not  payable  quia  volatilia ;  and  it  ^^'^  ^^  **««• '» 
was  thereupon  demurred.  ^|^«  *»»v«  «« 

Grimston  now  moved,  that  by  law  tithes  are  to  be  paid  for  Ame,  ^. 
honey ;  as  appears  m  F.  N.  B.  '^i.  g.  and  Linwopd^  foL      .  p,  jj]  B^  ' 

All  the  Court  was  of  that  opinion;  and  confultation  was  s.c.jonc»,447, 
awarded,  unlefs  caufe,  &c.  i-  ^o*-  ^is- 

Moor,  599.    Stdvidi  I.  Roll.  651.  pi.  5.     3.  Coii"Di^99r 

North  againft  Wingatc.  Cajej. 

Trinity  Term 9   15.  Ctfr.  x.   Roll  gy^. 
TpRROR  of  a  judgment  in  the  common  pleas  in  debt  upon  the  In  debt  on  ape. 
'^^'  1. 1^%.  PhiL  ^Mary^  c  12.  for  taking  tenpencc  for  a  diftrcfs,  "'' '^^^^'^  ^^ « 
where  by  the  ftatute  he  ought  to  take  but  fourpencc,  unlefs  in  '^Z'^'^tMn' 

Ihalt  have  damages  and  coOs,  and  the  judgment  ftiall  be  in  miftricotdiS.     Jones  447.    March.  c6   6f 
J.  Roll.  Ab.  516.  574,     Cro^Jac.  70.      Noy,  ^2.     Carib.  130,     Salk.  206.      Bull.  N.  P. '333. 

places 
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ifonTB  places  where  it  is  othcrwifc  accuftomcd, /«A  ^4P«4  yir/\«^^ff«rtf  fivo 
mgainft  pounds.  The  defendant  pleaded  fim  debet  \  and  the  jury  found, 
WiNOATE.  ^^-^  j^i^g^  ^Yit  faid  five  pounds,  and  aflefled  damages  twopence,  and 
5.  Lev.  J74.  cofts  53s.  4d. :  and  the  Court  incrcafed  the  cofts  to  fcven  pounds ; 
'•y****- '3S*  and  judgment  given,  that  he  fhould  have  writ  for  the  faid  five 
i.Ld'.RAy.  171,  poinds,  and  the  faid  damages  and  cofts,  and  that  the  defendant  be 
%,  Com.  Dig,  '  in  mifericordid^  And  of 'thi!  judgment  error  was  brought  and  af- 
S4».  55»-         figned  by 

ayMrf-^'  *  Grimstok,  First,  That  no  damages  or  coils  ought  to  be 
3.  Burr.  1723.  given,  bccaufe  it  is  a  penal  ftatute  ;  and  a  penalty  being  given  by 
A.  Burr.  1490.  the  ftatute,  he  ought  not  to  have  any  cofts  and  damages  but  dw 
Term  Rq>.C.B,  penalty  Only :  and  for  proof  thereof  he  cited  Pilfwd^s  Cafe^  10.  (a. 
'*•  1 15.  that  where  a  ftatute  gives  fingle,  or  double,  or  treble  damage 

and  doth  not  mention  any  cofts,  there  the  plaintiff  ihall  not  reco- 
ver any  cofts  (tf). 

The  Second  Error  afligned,  Becaufe  th&  judgment  is  Idee  \%, 
ffntfericordia^  where  it  ought  to  have  been  idco  capiatur. 

But  ALL  THE  Court  refolved,  that  the  judgment  was  good, 
'^«Roll.  Al).5i7.  and  ought  to  be  affirmed:  for  to  th£  first,  when  a  ftatute  gives 
a  penalty  certain,  and  gives  an  aftion  of  debt,  there  if  the  defen- 
dant doth  not  pay  it  upon  demand,  but  enforccth  the  narty  into  1 
fuit,  and  he  recovers  by  adion  of  debt,  ex  confequenti  he  (nail  recover 
his  damages,  becaufe  he  did  not  pay  the  Axxty  due  by  die  ftatute  upon 
demand  ;  and  he  ihall  alfo  recover  cofts,  for  otherwife  be  fhould 
be  at  a  lofs  to  expend  more  than  he  recovers,  which  the  ftatutt 
never  intende(l.     But  where  the  duty  is  uncertain,  as  to  recover 
treble  damages,  as  upon  the  ftatute  of  wafte,  or  upon  the  2 .  Edw.  6. 
cl     .  for  not  fetting  forth  of  tithes,  there  tlie  duty  being  uncertain, 
€••  Lit. 257.  b,  (he  ftatfite  intends  to  give  the  treble  value  only,  and  not  the  cofts; 
Cro.  Jac.  70.    and  fo  ?ire  the  precedents  in  Cokeys  Entries^  163.  W  164,     And  29 
538-  to  the  fccond  error,  the  judgment  being  in  debt  for  non-payment, 

f  Co.  6o.   .     ^j^j  ^^^  y^^rx  the  ftatute,  the  judgment  ought  tp  be  in  mi/eriardii^ 

(«)  See  S.  *.  9.  WiJK  J*  c.  si. 

C4tE4*  l-^ee  ag4^iftfi  RulTelL 

Trhitj  Term,  15.  Car,  1.     Roll 6^1. 

In  Dtmr  on  TERROR  of  a  judgment  in  the  common  pleas  in  debt  upon  aa 

bond  to  accept  Xi  obligation,  conditioned  that  if  the  obligor  accepted  a  leafc  by 

''^^  if  t"ji  i^^Jcnture  of  fuch  lands  upon  the  plaintiff's  requeft,  and  fealeda 

*^FA  of  '^»ej?  counterpart  thereof,  that  then  the  obligation  (hall  be  void. 

pbJnuKiie^i*      The  defendant  plwds,  thsit  the  plaintiff  did  not  requeft  him  to 
le^erofaleafe,  accept  a  leafe. 

w- w  Ji  W^^       The  plaintiff  replies,  that  he  (:aufcd  an  indenture  to  be  drawn  of 

and  KTueon  the  a  leafe,  according  to  the  faid  conditional  and  to  be  ingroftcd,  and  2 

^tqoeft,tb««i./l  label  to  be  affixed  thereto,  cumfera  appensa^  and  required  and  ofr 

the  defcft  inihc  \^^^  xjo  deliver  it  to  the  defendant  to  accept  thereof,  and  he  refufed. 
replication.  * 

Piowd.  «3o«         The  iffue  was  upon  the  requeft ;  and  found  for  the  plaintiff^  and 
Cro.  Eiix.  815.  judgment  given. 
Kitch.  238.       ^     ^  ^ 

3.  Co.  5a.  And  now  error  brought  and  affigncd  by  RpLLE,  and  by  Goo- 

^QLT,  Sirjcant^  ere  t^enus^ 
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FiRsTi  That  it  was  cumfera  labello  annexi  j  ^ind/era  is  no  Lfttin  WordtAiUbt. 
Word  for  wax^  but  fignifics  a  lock.— 5f</  non  allocatur',  for  it  may  ^^(I'^w*  «- 
be  well  intended  for  yi^yifecundumfubje^am  materiam.  fS>ieSfin«to»! 

Secondly,  Becaufe  he  doth  not  aver  that  the  lands  mentioned  in  Mat  en 


mthc  indenture  are  the  fame  lands  in  the  condition. — But  becaufe  to  convey  ian4i> 
he  had  plcadod  quicLnon  reqwfiuit\  and  he  replied,  that  it  yizs/ecun-  JUJJSoiicd*tht 
dumformam  conditionis  ;  therefore  if  they  were  other  lands,  it  ought  identity  of'dw 
to  have  been  (hewn  on  the  part  of  the  defendant,  otherwife  they  imdt  Bao4  not 
(hall  be  intended  to  be  the  fame  lands ;    the  judgment  was  aN  ^  avwre^ 
firmed.  Ante,  aSS. 

Cro.  JaQ  i39i^ 

Anonymous.  Caie  $. 

A  WRIT  OF  ERROR  was  brought  by  the  bail  of  a  judmcnt  C^Vrt  withM 
^^  given  againft  the  principal  in  the  court  of  the  city  o/Vf^-/"'^/»«»*f 
min/ler.     The  writ  was,  *♦  quod  tarn  in  redditione  judicii,  quam  inred^  "^^  ^***  ^ 

"  ditidne  execuiionis%  erratum  fulu^^  ^     '  ^ 

■'  Cm,  EKa,  iSa 

The  error  affigned  was,  Bo::aufe  a  capias  was  awarded  againft  the  1.  Leon.  29, 
bail,  and  he  taken  in  execution  without  zxtyfcire  facias  fued  againft  ^^^*  5^7- 
him ;  which  was  a  manifeft  error.  -  i.  Com,  D«. 

But  an  exception  was  to  the  writ  of  error,  Becaufe  the  bail  can-  Bail  carniot 
not  have  a  writ  of  error  of  tlie  principal  judgment-, — which  was  bring  a  writ  oC 
agreed  by  the  Court.  error  on  the 

But  then  the  queftion  was,  the  record  being  removed,  Whether  mwt!  " 

he  may  have  a  writ  of  error,  quod  coram  vobis  refidet  .^— And  thereof  Ante,  4S1. 
THE  Court  doubted,  and  would  advife.  Poft.  575. 

I. Roll,  754.    Yelv,  6.    2.  l-coo.  act.     i. Com.  Dig.  498.     5.  Com.  Dig.  191. 

Launder  agatnji  Brooks  and  Others.  Cah  6. 

p'JECTMENT  of  lands  in  J&wf,  whereof  William  Brooks  being  A  tenant  in  ga* 
•^  fcifed  in  fee,  holden  infoccage^  and  of  other  lands  hblden  in  ca^  ^eiWnd  hythe 
ptu.hy  his  will  in  writing  devifed  the  faid  foccage  lands  to  Brooks  ^^^^^ 
his  bafe  fon,  arid  the  heirs  of  his  body.     The  defendant  pretended  devinng  oTfoc-  ' 
there  is  a  cuftom  in  Kent  to  devife  lands  in  gavelkind  holden  in  foc«  cage  landt  be* 
cage.   The  fole  queftion  was,  Whether  there  were  fuch  a  cuftom,  or  ^^^^  **»«  3»' 
no?  for  if  not,  the  plaintiff  hath  good  title:  and  if  fuch  lands  were  ^^'  *'  ^•*9- 
dcvifable  by  cuftom  before  the  32.  Hen.  8.  c.  29.  then  the  defendant  ^-C-  2.  Sid.  154. 
hath  TOod  title.  ^•^'  8-  98'  1 9*- 

4  Bl  Com  %c 

The  defendant,  to  prove  the  cuftom,  fhewed  that  lands  in  gavels  yC^,  Dig. 
kind  are  devifable  by  cuftom  {a) ;  and  that  lands  in  gavelkind  may  435- 
be  given  ox  fold  without  the  lord's  licence  (b).  I'ow.  onDev.  5. 

Whitfeild,  Serjeant^  faid,'he  interpreted  the  word  ^*  given*'  to 
be  by  will'i  and  the  word  **fold'*  to  be  by  deed\  and  produced  for 
evidence, divers  wills  out  ot  the  Regifters  Offices  in  Canterbury  and 
JJ«fAr/?<r,  ofdevifesof  landsby  teftament,  in  the  times  of  die  kings 
Hen.6,  Edw.4.  and  Hen»  7.  of  feveral  lands  in  feveral  villages  ii^ 
Kent:  and  Ihews  two  verdifts,  the  one  in  ()-Jac,'u  where,  in  a 
trial  at  this  bar,  tlie  title  was  found  for  the  defendant,  that  it  was  a 
good  cuftom  there  ;  and  the  other  verdift,  13.  Car.  1.  at  thecom« 
mon  pleas  bar,  where  title  was  found  for  the  now  defendant,  that 
the  lands  were  devifable  by  cuftom:  and  there  was  a  Book  ofRe- 

(«)  FiCSt  Kau  Brv.  198.  (b)  Lambert,  fol. 

ports 


^x  Michaelmas  Teritt,  15.  Can  t.    In  B.  R: 

LAVNtttft     |>o)ts  Ihewn,  where  in  Michaelmas  Term    41.  £^42.  ££z.  all  the 
Afaimfi       court  of  common  picas  agreed,  that  fuch  a  cuftom  was  there; but 

*o^mVm.  ^^^y  ^^^^'  ^^^^  cultom  ought  to  be  pleaded,  and  that  the  land  fo 
CMirM^fV  *lcv'^cd  was  holden  in  foccage:  for  although  the  Court  (hall  take 
MkTootiMoiil/  cognizance  of  the  cuftom  of  gavelkind  in  Xent  without  pleading, 
of  iht gmtrai  yct  of  this  fpccial  cuftom  to  devife,  &c.  or  that  the  lands  are  holden 
and  not  of  the  m  foccage,  or  that  the  wife  (hall  have  the  moiety  for  her  dower» 
fiteial  caftomi  thcy  ou^t  not  to  take  cognizance  without  fpecial  pleading,  thcj 
Anc*'**^*'**'  being  particular  cuftoms ;  but  for  the  cuftom  of  gavelkind  it  fnt- 
»445»  ficeth  to  fliew,  that  it  is  in  Kent^  and  of  the  nature  of  gavelkind, 
<>).  Lit.  iia  without  pleading  the  cuftom  i  for  the  Court  takes  knowledge  what 
i.^v.79.        ^^^  cuftom  of  gavelkind  is. 

1.  SM.  137.  But  Heath,  the  King^s  Serjeant ^  Porter,  TwisD£N,and  Dekk, 

a.  Sid.  154,  jjj  much  endeavour  to  difprove  the  faid  evidence,  and  to  Ihcw, 
Kobinfon  on  there  was  no  fuch  cuftom  to  dcvifc  gavelkind  lands  holden  in  foe- 
Gavelkind,  4a.  cage;  and  forproof  thereof  relied  upon  the  Year-Book  of/^Eiiw.i. 
a^c.  Ab.644.  •*  Mortd^auncejiovy^  39.  that  an  amfe  of  mortd'aunceftor  lies  not  of 
lands  devifable. 

But  ALL  THE  Court  refolved  to  the  contrary,  that  an  affifc  of 
mortd'aunceftor  lies  of  lands  devifable,  if  it  be  true  that  his  anceftoT 
died  feifed,  unlefs  it  appears  that  the  defendant  claims  by  foroe 
other  title ;  but  if  the  defendant  plead,  that  the  land  is  by  cuftom 
devifable,  and  was  devifed  unto  him,  it  is  a  good  bar  oftbeadion. 

Secondly,  It  was  objefted,  That  many  wills  were  made  of  ga- 
velkind lands,  where  generally  the  lands  were  in  ufe,  and  in  the 
hands  of  feoffees  ;  and  many  precedents  were  of  this  kind. 

The  Court  aufwered  thereto,  that  the  precedents  Ihewnwcit 
devifes  of  lands,  without  mentioning  them  to  be  in  the  hands  of 
feoffees;  and  tliey  conceived  tliey  might  devife  by  the  cuftom:  and 
a  precedent  was  produced  out  of  Mr,  Lombard^  of  a  teftamentof 
lands  in  gavelkind  before  the  Conqueft,  &c. 

But  Heath  anfwered,  it  was  an  ill  precedent,  becauie  the  huf- 
band  and  wife  devifed  ;  and  it  cannot  ftand  with  the  law,  that  the 
wife  fhould  join  with  the  huiband. 

And  Jones,  JuJUcey  faid,  that  in  North^Wales  there  is  much 
land  of  this  nature  by  cuftom,  devifable  by  writing  or  without 
writing. 

And  they  fbr  the  plaintiff  fhewed,  that  in  the  common  pleas, 
after  the  trial  was  had  in  this  court,  there  was  another  trial 
in  the  common  pleas,  11.  Car.  i.  by  the  knights,  efquires,  and 
gentlemen,  who  found  for  the  now  plaintiff",  that  there  was  notaDf 
fuch  cuftom« 

But  it  was  thereto  anfwered,  in  behalf  of  the  defendant,  that 
J1.0RD  Finch  fliewed  his  diflike  of  th«it  verdiS.  And  afterwards, 
13.  Car.  I.  upon  full  evidence,  a  verdift  Was  given  for  the  defen- 
dant's title,  that  there  was  fuch  a  cuftom,  and  that  the  land  was  de- 
vifable by  cuftom  there. 

And  after wa&d,  the  jury  here  going  from  the  bar  tocoafidtf 
i.SUL  135.      gf  thjis  VD3iXXttf  Jkdentc  Curtis  the  plaiatiffwas  nonfuited. 


Mlchaelfnas  Tcriii,    15- Caf.  i*    In  B^R/,  S^j 

Roe  and  Bond  againji  Devys.  Omiy^ 

Trinity  Term^  15.  Car.  i.     Roll        • 

^TpRESPASS,     The  parties  being  at  iflue  upon  the  venire  facias^  A  mlRakra 
^    one  Samuel  Suiton  was  returned,  and  in  the  dijiringas  he  was  ^^f"'/*^"  name 
likewire  named  Samuel  Sutton ;  but  ui)on  the  panel  annexed  by  the  J,"  t'amw"dtw« 
IherifF,  he  was  named  Daniel  Sutton^  of  the  fame  place,  and  returned  by  n.  jae.  i. 
and  fworn.  c.  rj.jbutit 

This  was  afligned  to  ftajr  judgment;  but  the  fherifF  being  cxa-  cd*by  %^Hm.L 
mined  faid,  it  was  a  mifpriiion  in  his  clerk,  who  writ  Daniel  for  c  12.  and  bf 
Samuel;  and  the  clerk  being  examined,  affirmed  as  much,  and  that  common  Uw. 
Samuel  Sutton  was  fworn  and  gave  the  verdid :  and  the  juror  Samuel  Jones,  44I. 
'  being  examined,  affirmed  he  was  the  fame  perfon  who  was  fworn,  '•^"•Ab.  197. 
and  that  his  name  was  Samuel^  and  was  of  the  fame  vill,  and  that  ^^  **"*  ^'^ 
there  was  not  any  known  by  the  name  of  Daniel  Sutton  within  the  crc.  Jic.  ti5. 
iaid  vill.  396. 457. 

Wherefore  by  order  of  Court  it  was  appointed  to  be  amended,  ^SJ  Car.  203. 
and  made  Samuel  in  the  panel  j  for  they  held,  that  it  was  amendable  5.  Co.43.  ^ 
^s  well  by  the  8.  Hen,  6.  c.  12.  as  by  the  common  law,  it  being  an  Strange,  lai^. 
apparent  mifpriiion  of  the  clerk.     But  the  ai.  Jac,  i.  c.  13.  doth  '•  ^o"»-  !>»«• 
not  extend  thereto,  but  only  to Jimames  miftaken,  &c.  which  are  ^*y  j 
to  t)c  amended,  if  by  examination  it  may  appear  they  be  the  fame    ^^^  •"4»"5* 
perfons  who  were  returned.    And  the  judgment  was  affirmed. 


Reignald's  Cafe.  Case  f. 

ACTION  FOR  WORDS.    Whereas  he  was  deputy-derk  to  Toaccufcafer. 
one  Parker  for  divers  years,  who  was  regifter  under  fuch  an  van^whoisem. 
archdeacon,  and  received  divei;?  fees  and  profits  of  that  office  to  ^^^f  t"u^^" 
render  accompt;  that  the  defendant  having  communication  of  him  having  ««co«ei>- 
and  of  his  office,  and  intending  to  deprive  him  of  all   his  benefit  **edhiimaf. 
tliereof,  and  to  caufe  him  to  incur  the  difpleafure  of  his  mafter,  *\  ««»'•'*  »••«-_ 
the  faid  Parker^  and  of  the  faid   archdeacon,  who  repofed  much  !|.°?,*u*!'  ^^l,^ 
truft  in  him,  faid  of  the  plaintiiF.  «  He  is  a  bafe  cozening  knave ;  i„  hj,  *ffl^. 
•*  he  is  a  cheater,  and  hatli  cozened  his  mailer*'    (the  faid  Parker  Antc,48o.55i* 
innuendo).  Hob.  76. 

The  defendant  pleaded  not  guilty :  and  it  was  found  againft  Cro.  jac.  504. 
him,  and  damages  30I.  "•  ^^™'  ^*«- 

Charles  Jokes  now  moved  in  arreft  of  judgment,  that  thefe  %>  TcrmRef, 
words  are  not  a£tionabJe :  for  he  doth  not  fay  tliat  he  cozened  him  '^°- 
concerning  his  office  ;  and  it  may  be  intended,  he  cozened  him  in 
fome  other  matter  befides  Ivis  office,  and  then  the  adion  lies  not. 

But  ALL  THE  Court  [abfente  Br  ampston)  held,  that  the  aftioa 
well  lay ;  for  it  fhall  not  be  intended  but  that  the  words  were  . 
fpoken  concerning  the  execution  of  the  office,  where  the  commu-. 
nication  was  concerning  the  office.     Wherefore  it  was  adjud^d  for 
tlie  plaintiiF, 


Proftor 


i^i  Michaelmas  f  erm^  x  j.  Car.  i.    In  B^  R« 

CAti  4*  I'roftcJr  againft  Chambcrlainc  and  Two  Others. 


In  debt  againft  t^  RROR  was  birough t  of  a  j  ud etnent  in  the  common  pleas  in  debt « 
tiuee  eawcutori,  Hi  againft  them  as  executors  ofone  Cbamberlainei  The  one  of  the 
^ ^^fommomT  ^"^^  cxccutors  appeared  upon  the  fummonsa  and  confeficd  the  ac- 
confefi  the  ac-  tion ;  and  judgme nt  given,  ^ui^rrctt^frtfrr/ ^/A/'/irm  agailift  the  three 
cion,  aiMi  jodg.  executors  ;  and  that  he  (haU  hive  execution  againft  the  three  exe- 
swnt  be  d»  homts  cutors  A  ^^wj  teftatoris  in  their  hands,  ^  tantum^  i^c,  and  the  da- 
^!^T"s^^^d  ™*S^^  de  b$ms pr^friis  of  him  who  appeared^  znArnifertcQrdia  againfi 

Jmii  frfriii      *^" 

agaioahiinwho  And  hereupon  ^fcirejhcias  ifiued  into  L§mlon^  where  theadion 
appeared,  tbe  ^j^^  j^jdj  ^/^  ctmftart  poterh  per  inquijstiofumy  that  they  have  wafied 
•^*be  wkcn  ^^  goods,  ^W  tunc /are  facia  t  to  them  to  anfwer  the  debt. 
iD  execution  on  Upon  a  devaftavit  found  by  the  inquifition  and  retumedy  zfart 
^^h^'^^^'L  /^^'^*  ^**  taken  forth,  and  on  two  nlbiU  returned,  judgment  was 
*/i«JiVbc  "  given  and  execution  iflued  againft  them,  and  Pro^or  was  taken  in 
found  ind  two  execution ;  and  upon  this  judgment  the  writ  of  error  was  brought. 
«i&i7i  ceturned.  yjjg  FiRST  Error  affigned  was,  Becaufe  the  appearance  was 
pUft'lJ^*  5*^*  upon  the  fummons,  and  not  upon  the  grand  diftreis,  and  tbexcfore 
^'        out  of  the  ftatute  of  9.  Edw.  3.  c.  3. 

t*  Co*  if!  b.  Secondly,  Becaufe  it  is  ••  mifiricordia**  againft  the  three,  where 
Co.  Lit.  116.' b.  two  of  them  never  appeared,  and  againft  him  who  appeared  no 
Cro.  jac.  64.    mifericardia  ou^ht  to  be,  becaufe  he  came  in  upon  the  day  of  fnm» 

».  Com.  Dig.  ^        .    r  ,       •  i.  •         . 

%fi.  It  was  resolved,  for  thefe  and  other  realons,  that  the  party 

taken  in  execution  fhould  be  difcharged. 


cmi  10.  Terrey*s  Cafe. 

lo  an  India-  ^ERREY,  a  merchant,  was  indiftcd  upon  the  33.  Hetu  S.  c.  r. 
ment  on  a  pub-  A  offai/e  tokens^  becaufe  that  he  by  zfalje  mte^  m  the  name  of 
licftatmc,*  v«-  j^fj^  Dubois^  obtained  into  his  hands  a  wedge  of  filver  of  the  value 
whkh'Vio!  of  two  hundred  pounds ;  and  found  guilty, 
fcrted  by  wordi  Charles  Jones  and  HoLBORN  took  exception  againft  the  faid 
Mly'u  not  Altai,  indiftmcnt  for  variance  tlierein  in  feveral  words  from  the  ftatute. 
But  becaufe  there  was  not  any  recital,  nor  mif*recital  of  tfaefta- 
*tute,  but  it  was  only  an  inducement  to  the  fetting  down  thereof^and 

not  in  any  point  material^  the  Court  refolved  it  to  be  good 

enough : 

A  perto  con-  And  thereupon  it  vras  adjudged,  that  he  (hould  ftand  upon  tlie 
^a«d  on  33.  pillory  in  Cheapfiie^  and  upon  the  pillory  in  CornbiUy  near  to  the 
may  bc>#/a'nd  Exchange,  upon  Xht^  Saturday  following,  and  fhould  pay  fine  to  the 
filhrud.  king  of  five  hundred  pounds  (tf),  and  be  imprifoned  during  the 

(a)  3.  Inft,t33.  kind's  pleafure,  and  be  bound  with  good  fureties  for  his  good  be- 


1.  Hawk.  P.  c.  haviour. 

to  30.  Cto.  1.  c.  24. 

Hilary 


244. 
^^  to  30.  Ota.  1.  c,  24. 


Hilary  Term,  ^^ 

15.  Car.  I.    In  the  Kings  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jujlice. 

Sir  William  Jones,  Knt. 
Sir  George  Croke,  Knt. 
Sir  Robert  Berkley,  Knt. 

Sir  John  Banks,  Knt.  Attorney  General. 
5/r  Edward  Littleton,  Knt.  Solicitor  General. 


\jujiices. 


Memorandum.  Cask  i. 

IN  this  Vacation  Sir  George  Vernon,  Knight^  of  the  county  serjetm  Fofter 
of  Chejier^  iirft  made  Baron  of  the  exchequer,  and  afterwards  Tucceeds  Mr. 
one  of  the  Juftices  of  the  common  pleas,  a  man  of  great  read-  J**^*^  Vcm©o. 
ing  in  theftatutes  and  common  law,  and  of  extraordinary  memory, 
died  at  Serjeants- Inn ^  m  Chancery- lane ^  on  the  1 6th  December  1639; 
and  upon  the  18th  December  following  was  buried  in  the  Temple 
church,  London. 

And  Robert  Foster,  Serjeant^  being  of  the  Inner-Temple^  was 
fworn  Jufticc  in  his  place  on  the  3d  January  1639. 

Upon  tlie  14th  of  January  1639,  Thomas  Lord  Coventry,  Lw!  Keeper 
Lord  Keeper  of  the  Great  Seal,  died  about  four  o'clock  in  the  Covemiy  diet, 
morning.     He  was  a  pious,  prudent,  and  learned  man,  and  ftrift 
in  his  practice,  being  Lord  Keeper  for  fourteen  years  and  upward : 
he  died  in  great  honour,  and  much  lamented  by  all  the  people. 

And  afterwards,  upon  the  i8th  January  1639,  Sir  John  Finch,  and  itfocceed^ 
Chief  Juftice  of  the  common  pleas,  and  chancellor  to  the  queen,  by  Sir  John 
was  made  Lord  Keeper  of  the  Great  Seal,  and  fworn  the  fame  day  ^*"*^*'' 
at  fVhitehall  into  the  office  of  Lord  Keeper,  and  one  of  the  Privy- 
council  :  and  the  next  day,  being  Saturdayy  fealed  divers  writs  at 
the  houfe  of  Serjeant  Finch,  in  Chancery-lane \  and  upon  the 
Tucfday  following  fealed  again  ;  and   upon   Thurfday  the  23d  of 
January  he  rode  in  great  Hate  to  IVeftminfter^  the  Lord  Treafurer 
.  and  the  Earl  oi Manchcjler  riding  on  each  fide  of  him,  and  accom- 
panied by  the  Earl  Marfhal,  the  Admiral,  the  Earl  of  Strafford 
Lieutenant  of  L elands  and  by  divers  other  Earlsy  Vifcounts,  and 
Barons,  and  all  the  Juftices  of  both  Benches,  and  Barons  of  the 
Exchequer,  and  the  Gentlemen  of  the  four  Inns  of  Court,  and 
divers  others  attending  upon  him.  '   ' 

Upon  the  fame  day,  being  the  firft  day  of  the  Term,  Sir  Edward  sSr  Edward 
Littlfton,  Solicitor  (who  had  his  writ  to  be  ferjeant  the  fame  LittJcjon  made 
day,  to  the  intent  he  (hould  be  made  Chief  Juftice  of  the  common  ■  ^^'i*»nt  at 
picas;,  appeared  in  Chancery  and  was  fworn  Serjeant ;  and  upon  Poft,',^.,  go^. 
the  Saturday  following  performed  all  the  ceremonies  of  a  ferjeant,  s.  c! 
as  well  in  his  apparel  as  otherwife,  and  gave  rings,  auorum  injcriptio 
fuit    *****.     And  Brampston,  CA/y7i2/?/V/,   made  a 
fliort  fpeech,  declaring  to  him  the  duty  of  a  ferjeant,  but  did  not 
much  infift  thereon,  bccaufc  he  was  to  be  Chief  Juftice  of  the 
common  pleas. 

CRO.  «AR.  O  o  Dawfon 


i^  Hilary  TcTm,  15.  Car- I.    InB.  R- 

Ca«  2.  Dawfon  "a^avifi  Lee. 

Miebailfnas  Term,   1 5.  Car.  I.     Roll  585. 

On"««/iw/r#.  "TNEBT  upon  a  contraft.  The  defendant  after  imparlance 
"«r</"toaptea  ^  pleaded  outlawry  in  l)ar.  The  plaintiff  faith>  ^^  nut  tldu- 
of  outlawry^  if   *«  ^^^/»    ^^^j  ^j^^  defendant,  had  a  day  to  bring  in  tlie  record,  and 

the  defendant      r  -i    j  ^l        •  •' 

faiitobrinjin   failed  thcrcin. 

the record,>-/      -jhc  qucflion  was,    What  judgment  Ihould  be  given ?  For 

''"vfnilid  nifa  HoDOJESDEN  faid,  that  in  the  time  when  Tanfeild  was  tjicir  Judge, 

^th^^tm/Ur.  they  held,  that  if  the  defendant  after  imparlance  had  pleaded  out- 

lawry,  and,  upon  •*  nul  tiel  re^  ord'^  pleaded,  had  failed  of  the  record, 

Cro.  Jac/484.    judgment  ftiouldlie  abfolutely  given,  and  not  a  refpondes  oujler. 

yeiv.  36.  ^nd  Berkley  and  Myself  conceived  it  (hould  be  an  abfolotc 

Dyo",  aaJL        judgment,  forafmuch  as  he  had  pleaded  in  bar  and  did  not  anfwcr 

'%.  Co?*4i.      over.    But  Berkley  faid,  if  the  plaintifF would  pray  only  that  he 

JLd.Rayfn.f0r4.  jfhould  be  awarded  to  anfwer  over,  he  might  fo  pray  ;  for  it  is  his 

1.  Ciomp.Pric,  delay  only  and  no  error.     But  tlie  plaintiff,  by  his  attorney,  prayed 

'  sLi^Ab    £     ^^  li^yt  it  abfolutely;  and  fo  it  was  awarded,  unlefs  other  cauie 

*  7«4-  fhould  be  (hewn  the  Wedmfday  following.     And,  after  dinner  in 

SerjearUS'Itm^  Bram^ston,  Chief  Juftice^  and  Jones   (who  were 

that  day  in  the  ftar-chamber)  being  informed  of  this  cafir,  were  of 

the  fame  opinion  :  and  fo  were  Damport,  Chief  Barvn^  and  all 

THE  OTHER  Justices  and  Barons,  to  whom  it  was  propounded. 


Caii  3.  Stevens*  Cafe. 

If  principal  be  CjTEVENS  and  Mce  his  daughter  were  indifted  at  the  fcflionsof 
lound  guilty  of  "^  the  peace  in  the  county  of  Cambridge  before   the  jufiices  of 
^d*  hiTwr^'   peace  there,  Becaufc  the  faid  Mce  felonioufly  ftolc  a  rake  and  a 
derey  allowed,   ^^^^  of  tbc  value  of  three  Ihillings,  and  a  rope  of  the  value  of  cigh- 
«r  be  burned     teen-pence;  and  that  Stevens  the  father,  knowing  thereof,  received 
in  the  hand,      and  Comforted  the  faid  j^lice^  and  fo  was  acceffary.     And  hereupon 
*"  *^'%^^If      ^^^y  ^^^^  arraigned,  and  pleaded  not  guilty.    By  means  of  one  Spicc^t 
^"iling  f^h    ^^^  under-flieriff,  who  returned  two  of  his  fcrvants  to  be  of  th: 
principal  does    jury  (as  appeared  by  affidavit  of  fome  of  the  jurors),  they  were 
not  forfeit  his    found  guilty  ;  and  Alice  the  principal,  becaufe  the  goods  were  un- 
land  or  goods,    jgr  value,  and  according  to  the  ftatute,  was  awarded  to  be  burned 
Fofter,  73.        in  the  hand,  and  that  fhe  fhould  forfeit  all  her  lands  and  tenements, 
ft.  Hawk,  638.  goods  and  chattels  :  and  againft  the  faid  Stevens  judgment  was 
J,  Com.  Dig.    gjyg,^  (becaufe  ne  had  praved  his  book,  and  was  returned  leptut 
3.lac.Ab.7C7.  ckrs'cus),  that  he  fhould  be  Durned  in  the  hand ;  and  fo  it  was  done 
76j.       *         immediately  to  them  both ;  and  that  he  fhould  forfeit  all  his  lands 
and  goods:  and  prefently  the  under-fherifFfeized  the  lands  andalfo 
the  goods  and  chattels  of  the  faid  Stevens y  being  of  the  value  of 
five  hundred  pounds  ;  and  returned  into  the  excheoucr,  that  he 
feizcd  his  goods  only,  to  the  value  of  three  (hillings  (as  it  was  in- 
formed at  the  bar}.    And  upon  this  judgment  Stevens  brought  a 
writ  of  error. 

Grimston,  being  of  cownfel  with  the  plaintiff,  affigned  error 
in  tbc  judgment. 

hni 
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And  Berkley  and  Myself  being  only  in  court,  upon  reading     StivihiI 
of  the  record,  held  it  to  be  manifcft  error;  for  the  principal  not       ^^*** 
being  attainted  but  difcharged,  by  burning  in  the  hand  only  ac-      j^^^  ^^.^ 
cording  to  thellatutc,  the  acccfl&ry  ought  to  have  been  dilchargcd  ,35. 
without  any  burning  in  the  hand,  and  without  being  put  to  his  4.  Co.  43.  b. 
book;  for  where  a  man  is  principal,  and  another  is  accelTaiy  te  n.Co.  35.  a. 
him  after  the  fa£t,  and  both  of  them  beconvided,  if  the  principal 
prays  his  clei^y  and  hath  it  allowed,  and  be  burnt  in  the  hand,  be- 
caufe  he  is  returned  legitj  (^c.  the  acceffary  is  to  be  difcharged  with- 
out being  put  to  his  book  ;  for  he  ought  not  to  be  condemned  but 
where  the  principal  is  attainted^  and  not  where  he  is  convUUdowly^ 
and  ^ad  his  clergy  ;  and  fo  is  the  common  experience  apd  pradtice. 

Also  the  judgment  is  erroneoufly  given,  bccaufe  it  is  that  he 
fhall  forfeit  his  lands  and  tenements  after  fuch  conviction  and 
clergy  allowed  ;  wherefore  the  judgment  was  reverfed.  And  the 
clerk  of  the  crown  was  appointed  to  draw  an  information  upon 
this  mifdemeanour  for  the  procuring  of  the  ikid  Stevens  in  fuch  an 
undue  manner  to  be  convidlcd. 

Crawley's  Cafe,  Ca$i  4. 

•^RAWLEY  being  brought  to  the  bar  upon  a  habeas  carpus^  di-  The  feffions 
^^  reded  to  the  mayor  of  St,  AlbavCs^  being  in  gaol  there,  it  was  """*  commit 
returned  upon  the  writ,  tlut  he  was  committed  to  the  gaol  by  tlie  \^^'^^^ 
juftices  of  the  peace  of  the  faid  hberty,  at  the  feffions  of  the  peace  JJjJIJf  hUn  th* 
faolden  wHsiJuly  1639,  till  he  (hould  obey  an  order  of  taking  the  cfficeof  con.. 
office  ofconftable  upon  him ;  for  that  he  being  an  inhabitant  within  ^aWej  buuhey 
the  hundred  oiCaJho,  within  the  liberty  ofSt.Jlbati'sy  had  refufed  T^  ^"5'^  *~! 

to  execute  the  faid  place.  irthenon  pty. 

And  becaufe  it  was  informed  on  the  part  of  the  faid  Crawley^  that  mtmof  u»cfinc. 
he  denied  to  be  within  the  liberty  of  5r.  Albans^  but  affirmed  that  he  Co.  Ent.  5- 1. 
was  within  the  county  of  Hertford ^  out  of  the  laid  liberty,  5*  ^^- » i^-. 

All  the  Court  held,  that  he  was  unjuilly  committed,  becaufe  skin.  669?^' 
they  ought  not  to  have  committed  him  when  he  denied  to  be  con-  Comb.  416. 
ilable,  efpecially pretending  that  he  was  not  within  the  liberty  ;  but  Stra.9io.1c50. 


Cafe  {a).    But  as  it  is  now  returned,  the  imprifonment  was  not  »•  Hawk.  P.  c, 
lawful :  wherefore  the  faid  Crawleyy  by  the  opinion  of  the  whole  '^** 
Court,  was  abfolutely  difcharged  without  any  bail.  **    p.Dig.4x4. 

(a)  8.  Co.  38. 

Memorandum.  Casi  5. 

1  TPON  Monday  27th  January  1639,  SiR  Edward  Littleton  Sir  Edward 
^    and  Robert  Foster  appeared  at  the  common  pleas  bar,  and  Liuicton  ard 
were  placed'in  the  midft  of  the  bar;  and  Sir  John  Finch,  Lord  S^n^^*^ 
Keeper  of  the  G  reat  Seal,  came  into  the  common  pleas,  and  made  a  judgct  of  the 
long  and  eloquent  fpeecb  to  them  both,  iignifying  the  king's  plea-  Common  Pleas, 
fure  to  make  Sir  Edward  LittlIton  Chief  Juflice  of  the  com- 
mon pleas,  for  his  good  and  long  fervice,  and  his  certain  knowledge 
of  his  abilities  to  ferve  him ;  and  the  faid  Robert  Foster  to  be 

O  o  2  Puifne 


568  Hilary  Term,  15.  Car.  i.     In  B.  R. 

Memoha*.  Puifne  Judge  there,  for  his  good  opinion  which  he  conceived,  ani 
9vtd,  ^he  good  report  lie  had  heard  of  him  :  and  afterwards  both  of  them 
made  feveral  fpccclies,  giving  thanks  to  the  king,  and  fjgnifying 
their  willingnefs  of  endeavouring  to  pcrferm  their  fcrvicc  to  the 
king  and  his  people,  according  to  the  utmoft  of  their  Ikill  and  abi- 
lities in  their  feveral  places. 


Case  6.  Parker  againji  Edith  Bleckc- 

Hilary  Trrm,  ij.  Can  I.     Roll  1002. 

Intlwfalcof  npRESPASS.  Upon  not  guilty  pleaded,  a  fpecial  verdift  wt3 
copyhold  lands  1  found,  that  the  land  was  copyhold  lafid  Of  inheritance  of  the 
nL"oTh!!rkt"  ^*"°'*  °f  (^Mienhamy  in  GlouceJIerJhlrc,  whefeof  one  Arthur  Bleekc, 
ruptijthtcftaw  l*^c  hufband  of  the  defendant,  was  feifed  in  fee;  Within  which 
it  in  the  bar-  manor  there  is  a  cuitom^  amdngft  others,  that  if  a  copyholder  feifed 
gainee  before  in  fee  of  a  copyhold  tenement  dieth,  having  a  wife  at  the  timcrf 
admittance,  and  j^jg  j^^^j^  furviving  him,  that  fhe  fhall  have  and  hold  the  faid  copy- 
copyholder 'af^  '^°'^  ^^^^  during  her  life,  and  for  twelve  years  after ;  and  they 
the  bargain  and  found  the  llatute  of  13.  Eiiz.  c.  7.  of  Bankrupt,  and  the  ftatutcof 
faie  inroUed  ;  I.  Jac,  I.  c.  15. :  and  that  upon  complaint  of  the  creditors  a  com- 
thcreforcifthe  niiffion  iffued  upon  thofe  ftatutes,  direfted  to  Warren  and  fix 
j^weertlwfalc  ^^^^^  commiffioners,  to  enquire  whether  he  were  a  bankrupt;  and 
and  the  admit,  if  they  found  him  to  be  a  bankrupt,  that  they,  or  three  of  them, 
unce,  his  wife  whereof  the  faid  Warrek  to  be  one,  fhould  execute  the  commif- 
ihall  lofcthead-  fion  according  to  the  flat  utes.  That  hereupon  the  faid  WARRENand 
carnage  of  a  ^^xtt  Others,  upon  complaint  of  the  creditors,  oramined  the  mattcn 
^^i^wiv$t»f  ^^^  adjudged  him  to  be  a  bankrupt ;  and  found  that  he  was  feifed 
*Uofybold$ridy^  in  fee  of  the  faid  copyhold,  which  was  apprifed  to  be  fold  to  the 
**  img  unmrnti  of  valuc  of  fix  hundred  pounds  :  that  they  by  indenture,  5th  Jfni 
•*/A«i«aMrfcali  jq.  Car,  !•  inrolled  within  the  fix  months,  reciting  the  caufes 
^endowed.  ^hgj.efo|.g  ^i^gy  adjudged  him  to  be  a  bankrupt,  bargained  and  fold 
^*  ^^  *  the  faid  copyhold  land  to  Arthur  Parker  and  IVtLiam  Sotbern  and 
1.  Atkins,  96.  their  heirs,  for  fix  hundred  pounds,  paid  and  fecured  to  be  paid,  for 
V41.**"*'  *^*  ^^^  "^^  of  the  creditors  of  the  faid  bankrupt.  And  tlicy  find  apri- 
1.  Com.  Dig.  vate  aft  of  parliament,  made  i.  Car.  1.  whereby  the  cuJtomsof  the 
501.  528.  faid  manor  are  cited  and  eftabliflied  ;  and  amongft  others  this  cuf- 
';  B*c;Ab.  153.  (Qprj  is  mentioned  and  confirmed,  **  That  the  wife  of  the  copy- 
L-WU117!"  '  **  holder  fhall  have  dower,  and  may  have  a  jointure  affigned  for  her 
Cowp. 481.  "life:"  AND  THAT  "  a  copyholder  of  inheritance  may  makca 
t.  Term  Rep.  **  grant  for  his  life  and  twelve  years  after:"  provided,  "That 
600.  ««  all  women  now  living,  and  late  tlic  wives  of  any  the  copyholdcn 

3.  Term  Rep.     jc  ^f  ^he  faid  manor,  dying  tenants^  and  all  the  now  wives  ot  any  the 
^^^'  •*  copyholders  of  the  laid  manor,  (hall  and  may  enjoy  the  cuftomary 

**  lands  of  their  now  or  late  hufbands,  and  be  tenants  for  their  lives 
**  and  twelve  years  after,  as  if  this  a£l  had  never  been  made."  And 
in  the  end  of  the  faid  afl  there  is  a  general  claufe:  be  it 
enacted,  *'  That  all  cuftoms  and  ufages  heretofore  ufed  and  al* 
**  lowed  within  the  faid  manor,  concerning  the  having  or  enjoying 
*'  of  any  the  faid  cuftomary  lands  or  tenements,  by  any  widow  of 
'*  any  cuftomary  tenant  of  the  fame  manor,  or  by  any  after*takea 
**  hufband  of  fach  widows,  or  the  heir  or  heirs  of  fuch  wife  beic- 

•Vaftcr 
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^*  after  taking  hufband,  or  concerning  the  dcfcending  of  any  f«ch  Pa«ick» 
**  lands  to  any  other  pcrfon,  or  in  any  other  manner  or  form  than  ^g^'^/f 
•*  is  before  exprefled,  Ihall  be  utterly  void  and  of  none  efFeft:  and  Blifxt. 
*•  that  aJl  other  lawful  ufages  and  cuftoms  heretofce  ufed  within 
**  the  faid  manor,  which  are  not  repugnant  and  contrary  to  the  true 
**  meaning  of  this  aft,  Ihall  be  and  remain  good  and  efFcftual,  and 
**  arc  and  fhall  be  ratified  by  this  aft."  They  further  find,  that  at 
acourt  baron  of  the  manor,  on  the  ifty/j^>/7  12.  Car.  i.  itwas  found 
by  the  homage,  that  the  faid  £c/ith  furvived  her  faid  hufband,  and 
ought  to  enjoy  the  faid  tenements  in  which,  &c.  for  term  of  life 
of  the  faid  Eciith,  and  for  twelve  years  after  :  and  that  upon  a  pre- 
fentment  afterwards,  viz.  theaforefaid  ift  /fpri/  12.  Car.  i.  and  be- 
fore the  admiffion  of  the  faid  Alexander  Parker  and  TVilliam  Sothcrn 
into  the.lands,  in  forma  pntdi^idfa^fa^  the  aforclaid  Edith  was  ad- 
mitted tenant  of  the  tenements  aforefaid,  inquibus^lsc.fecundumcon- 
fuetudinem  manerii  pritrdi^i  quodque  virtute  admijfionis  pradiila  pra^ 
dlila  Editha,  &c.  tempore  quo^  entered,  6cc. 

And  this  was  very  well  argued  at  the  bar  by  Glynn, /or  the  plains 
i\ff\  and  by  Moreton,  for  the  defendant ;  where  two  points  were 
infilled  upon : 

First,  Whether  by  the  bargain  and  fale  made  by  the  commif-  i.Roil.Ab.508. 
fioners,  by  virtue  of  the  ftatute  of  bankrupts,  the  eftatc  of  the  co-  Cro.  Jac.  3', 

Syholder  was  vefted  in  the  bargainee  before  admittance,  although  ^'«c"»^  5«^- 
e  might  not  enter  before  admittance,  for  then  the  faid   Arthur 
Bleeke  did  not  die  tenant  \  and  fo  is  not  within  the  cuftom  that  lii^ 
wife  fhould  have  widow's  cllate  ? 

Secondly,  Admitting  he  died  tenant,  and  the  widow  had  fuch 
an  eftate  vefted  in  her,  whether  the  vendees,  by  the  bargain  and  ^'  ®"""'  '^^i- 
fale  to  them  before  made,  fhall  not  aficrwards  devcft  the  eftate  of 
ti]C  wife  by  relation,  and  then  the  plaintiff  hath  a  good  title  ? 

B]p:RKLEY  and  Myself  argued,  that  the  bargain  and  fale  binds  Juri,c.  Ref.i6r. 
the  copyhqlder  and  bars  his  eftate,  and  that  he  is  no  copyholder  *•  ^^'"'  ^'S« 
after  the  bargain  and  fale  enrolled  {a) :  and  the  bargainee  by  the  5*^- 
ftatute  is  only  barrpd  to  take  the  profits  until  admittance,  which  is  Ante,  183. 
for  the  lord's  benefit  in  refpeft  of  the  fine  due  to  him  thereupon. 
Secondly^  We  held,  when  the  bargainee  is  admitted  by  the  lord, 
it  fhall  veft  in  the  bargainee,  and  fhall  have  relation  to  the  bargain 
and  fale,  and  Ihall  deveft  the  eftatc  which  the  wife  claimed  by  the  Co.  Lie  l^, 
cuftom ;  as  in  the  cafe  of  7.  Edw.  6.  Brooky  title  '*  Inrolmentsy**' 
where  one  jointenant  bargains  and  fells,   and  before  the  inrolment 
the  other  dies,  and  afterward  the  deed  is  inrolled  within  the  fix  Ante,  ai;. 
months,  yet  the  moiety  only  pafled  :  and  it  is  like  the  cafe  where 
one  bargains  and  fells  by  indenture  and  takes  wife  and  dies,  and 
afterward  the  deed  is  inrolled  within  fix  months,  the  wife  fhall  not 
have  her  dower  j  and  fo  the  cafe  22.  Eiiz.  where  mortgagee  dies,  his 
heir  being  in  ward  to  the  king,  the  condition  is  afterward  per- 
formed, and  the  wardfhip  fhall  be  devefted. 

Jones  and  Brampston,  JuJUces^  doubted  of  the  point,  until 
ihcy  faw  that  the  record  finds  the  aft  to  be  particularly,  that  "  flic 

(«)  FjJe  ij,  Heo.  8.  c.  i6.  and  Bac.  Abr.  277. 

O  o  3  **  ought 
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PAnrrit 

againji 

Blsikf.. 


**  ought  to  be  the  wife  of  a  tenant:"  and  it  is  not  intended,  that 
after  the  fale  of  the  copyhold  he  (hould  die  tenant ;  and  he  did  not 
die  tenant,  becaufe  the  bargain  and  fale  took  his  eftate  from  hiim 
Judg.  Ref.  161.  3y^jj  oufted  him  of  the  copyhold.  They  therefore  agreed,  judg* 
ment  Ihould  be  entered  for  the  plaintifF.    . 


Cask 


Jw'igmcot  in 
tVaU%  need  not 

a  Vi/iin  in  the 

is  good. 
Ante,  189. 
Port.  571. 

Carih.  56. 
Sira.  316. 
DougL  6. 


Bathcll*s  Cafe. 

Hilary  Term,  9.  Car,  i.    Roll  g^S. 
TERROR  of  a  judgment  in  the  grand  feflions,  before  the  JufticK 
■*-*  in  the  county  of  Fhnt,     Divers  errors  were  afCgned  and  over- 
ruled in  Mlchaelmus  Term  laft ;  and  now  two  errors  only  were  in^ 

filled  upon  ;     * 

First,  That  the  judgment  was,  coram  juftitiariis  in  comitom 
Fmnt  ;  and  he  doth  not  iz^y  magna  feffionis  m  comitatu  Flint,— 
Sed  non  allocatur ;  for  there  are  many  of  their  records  as  well  the  odo 
way  as  the  other,  and  good  both  ways. 

Secondly,  Becaufe  the  venire  facias  was  returned  ^^  Thomam 
Hamond  nulhem^  nupcr  vkecomitem  of  the  faid  county  j  fo  it  wm 
not  returned  by  tlie  (herifF,  but  by  one  who  was  late  ftierifF:  and 
it  appears  not  that  he  was  (herifF  at  the  time  of  the  panel  made, 
for  he  ought  to  have  fubfcribed  his  name,  Thomas  Hamokd 
vicecontes ;  which  error  is  not  aided  by  any  ftatute. — Sed  non  alio- 
catur :  for  although  the  writ  be  returned  oy  %  S,  the  fherifT,  at 
the  time  of  the  grand  feifions,  when  the  faid  action  was  tried,  as  a 
writ  delivered  to  him  by  the  faid  Thomas  Hamond  his  predeceflbr, 
in  exitu  ah  officio  fuo^  with  this  return  indorfed ;  yet  it  might  be  very 
well  intendtid,  that  the  panel  was  made  and  annexed  in  the  time 
when  he  was  (lierifF:  and  this  addition,  Thomas  Hamokd  mr/^ 
^icccomeiy  is  fufficient  proof  when  he  is  difcharged  of  bis  office. 
Whereupon  the  judgment  was  af&rmed. 

See  II.  Jac  t.  c,  13.  and  xo.Qeo.  s.  c.  37, 


Case  I. 


All  action  \\t\ 
lur  layinj^  of  a 
Uylor  that  he 
cheated  in  htA 
trade,  ptr  ^tttid 
he  loll  diveis 
cuftomcrt. 
Ante,  5c  t. 

i.Boil.Ab  ^45. 
2.Roll.AS.r.J5E, 
|.  Saoi.a.  73. 
J.ji.cs,  4 CO. 
t.  Sid.  343. 
Cro.  Jac.  50*. 


Ireland  againfi  Lockwood. 

Trinity  Tertnt  1 5 .  Car,  I .  RoU  1 1 8 1 . 
17  RROR  upoi^  a  j  udgmcn  t  i  n  Bathxw  an  aftion  on  the  cafe  for  words, 
^^  Whereas  the  plaintifF  was  a  taylor,  and  ufcd  and  eicercifed 
the  trade  of  a  taylor  in  Bathy  and  was  a  freeman  of  the  faid  town, 
and  had  divers  cuftomers  in  the  county  of  fVilts^  who  ufed  to  cm- 
ploy  him  in  his  trade;  that  the  defendant  at  Bath^  within  the  ju- 
rilHiftion  of  that  c<^urt,  faid  of  him,  that  *<  He  cheated  in  his 
"  trade,** and  other  fuch  words,  much  flandering  him  in  his  trade; 
by  which  means  he  loft  divers  of  his  cudomers  in  Bathy  and  in  the 
cjunty  oiHiUi\  and  they  withdrew  tliemfclYes  from  him,  to  his 
damage,  &c.  '  ^ 

The  defendant  pleaded  not  guilty ;  and  found  againfi  him,  and 
damages  aficfled  to  one  hundred  marks,  andjudgmentfor  the  plain- 
tiff:  and  error  thereof  brought  and  ^ffigncd,  that  the  words  were 
not  aflionable. 

But  IT  WAS  cLtARLY  H£LD,  that  they  Tyerc  a£kionabIc. 

GaiMsrou 
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Grimston  then  moved,  that  the  jurors  inBathy  being  within  a  The  jury  in  m 
private  jurifdiftion,  ought  not  to  have  afleflcd  damages  ior  the  lofs  «nfer«o»^  court 
of  his  cullomers  in  the  county  of  irUis.  "I'l  ^"^  7„^?^ 

•'  that  11  only  in* 

Berkley,  fujilcey  much  infiftcd  upop  it,  that  for  thiscayfe  the  cUcnui  10  the 
judgment  was  erroneous,  as  it  was  refolved  in  the  cafe,  where  an  "*^"*»  aithoogh 
ajjumpjit  brought  in  Wlndfor  court  by  one  within  the  jurifdidtion  J^^'J^diaio^^ 
thereof,  tliat  */.  5.  upon  a  valuable  confideration,  did  promife  to  ""  '  !!    * 
bring  to  him  fo  many  loads  of  billets  from  Hedlfjet^  in  the  county  \  3°^'  95!^*^* 
of  Bucks^  to  jyindfor.  After  verdift,  upon  non  ajfumpjit  pleaded,  and  i.  Saund.  73. 
found  and  adjudged  for  the  plaintiff,  tlie  judgment  was  rcverfcd,  T.  Jones,  loj.. 
Becaufe,  it  being  a  private  jurifdiftiou,  they  have  no  authority  to  *30; 
inquire  of  any  matter  out  of  the  fame.  \'  y*^^'  ^^^ 

Jones,  Br  ampston,  and  Myself,  agreed  that  cafe  to  be  law  ;  Ld.  Raym.796. 
but  we  held,  that  this  is  only  an  allegation  in  refpcft  of  damages,  a.Com.Dig.6ix. 
for  the  incrcafc  of  them,  which  they  may  inquire  of  in  any  place  ^^!jl^JJ^ 
whatfoever :  wherclbre  the  judgment  was  affirmed.  1*51.*'™    ^^* 

BuUcy  againft  Hubbins.  ^*"5* 

TERROR  of  a  judgment  in  the  court  of  the  Marshalsea,  in  ^"  »"  a^'f^n  00 
-*-^  an  adion  upon  the  cafe  upon  a  promife,  at  the  parifli  oi  Saint  *  ^^'^*  '^ 
Clement* s  Danes ^  within  the  jurifdidtion  of  that  court,  In  cpnfi-  ^JlnViffre.  * 
deration  of  fuch  a  fum  received,  that  h%  would  pay  him  fuch  a  tamed  ro 
fum  when  he  returned  into  England  from  H^mborougb   (being  a  R^z^and,  it 
place  beyond  the  feas) ;  and  alledges,  that  he  fuch  a  day  went  over  "*wft  te«x- 
fea  to  Hamhorough  aforefaid,  and  returned  fuch  a  day  to  the  pariih  |h*t*hL*ave 
of  Saint  Clement* s  DaneSj  and  that  he  demanded  the  money,  and  the  notice  t«  th« 
defendant  had  not  paid.     After  non  aJTumpJit  pleaded,  verdi£t  and  defendant  of 
judgment  for  the  plaintiff,  error  was  brought  and  afligned,  **'*  return. 

First,  Becaufe  he  doth  not  allcdge,  that  he  gave  notice  to  the  «<>•>•  ^8. 
defendant  of  his  return. — And  although  it  be  alledged,  that  the  de-  ^"*'  J**-  57* 
fendant,  habem  notitiam  inde^  and  upon  fuch  a  day  requefted,  had  I^Rqh  ^^ 
not  paid,  yet  it  was  held  clearly,  that  the  declaration  was  infuf-  ^.5^  ^. 
ilcient  for  this  caufe,  for  he  ought  to  have  alledged  expitfs  notice,  i.  Lutw.  379* 
and  fhewn  the  day  and  place  of  fuch  notice  given. 

Secondly,  Becaufe  it  is  brought  of  an  aft  to  be  done  zxHam^  An  inftrior 
boroughy  out  of  the  jurifdiftion  of  the  marfliars  court,  being  a  f^*"  ^^ 
private  jurifdift ion  ; — ^which  was  held  alfo  to  be  a  manifeft  error:  n„ttm6bcof 
for  which  caufcs  the  judgment  was  rcverfed.  it,  juriWiaion^ 

Cro.  Jac,  503.     5.  Com.  Dig.  160.    Cpwp.  18.     ]•  Term  Rep.  151. 

Scavage  againft  Hawkins.  Gasho. 

P^RROR  of  a  judgment  in  debt  upon  a  leafe  for  years.    The  kitthrmtimin 
"*-^  error  affigned  was,  Becaufe  the  plaintiff  in  debt  counts,  that  «*«*>^  ^^"^ '»« <« 
his  father  was  feifed  in  tail,  and  made  tliat  leafe  for  years,  rendering  fti**^*  ^J^^^"' 
rent,  and  died  feifed  of  the  reverfion,  which  defcended  to  him  as  wa* made  by 
fon  and  heir  of  his  body  ;  and  doth  not  fhew  the  beginning  of  tenam  in  tail, 
the  faid  cftate,  which  generally  ought  to  be  fet  forth  where  he  and  that  the 
claims  by  a  particular  cftate  (otherwife  it  is  where  he  counts  of  a  J.*^^?^"  ^*jL 
feifin  in  fee  J. — But  becaufe  this  was  in  a  county  and  not  in  a  bar^  ^"ntiff*?n  fee, 
is  futficieot,  without  (hewing  commencement  of  the  eAate  in  tail ;  but  in  «  iar  or  in  cm  av^ry  ir  muil 
be  (hewn.      Ante,  103.  138.  57  j.— Jones,  453.      Co.  Lit.  303.      Cro.  Elix.  18.  407.    Salk.  j6ft. 
Comb.  17. 472. 4?6. .    YeU.  147.   Carth.  444*  i.  Mod.  70.    4*  Mod,  41 9«     Ld.  Riy.  33a.    5.  com. 
P  8*  78.    Cowp.  68a.    DoogU  158,  is9*  ^^<'- 

O  o  4  nor 


57^ 
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ScAVAc*     nor  in  an  avowry^  and  there  were  produced  precedents  out  of 
agMnft        common  pleas  that  fuch  counts  are  ufual  there,   it  was  thrd 
▲wriNt.     j^^jj  ^^  j^  ^^  error,  and  the  judgment  was  affirmed.     21.  Ha, 
pi.  26*     34.  Hen.  6.  pL  48.     2.  Bdw.  4.  pi.  11. 


CASt  II. 

A  variance  in 
the  (lyle  of  an 
inferior  court 
between  the 
entry  on  the 
roll  and  the 
return  on  the 
piocefs,  is  ini« 
iiMterial. 
Ante,  570. 


114. 


Cro.  Jac. 

Cowp.i7S474. 
I.  Term  Rep. 
»$9,  440- 


Bryan  againjl  Wikes. 

TERROR  of  a  judgment  in  Leicejlcr^  in  an  a&ion  on  the  aki 
*-•  words. 

TttE  First  Error  affigned  by  Dabington  was,  Becaufe  the  f:i| 
of  the  court  was,  '*  Placita  coram  J.  b.  Afajore^  et  JoH.  Ch\' 
MAN,  Recordatore^  et  J.  D.  et  J.  N.  Aldermannis  burgi  predict: 
cundum  confuetudinem  burgi  pradiSlij  tsfc.*'  and  the  plaint  being  d 
tcred,  upon  fummons,  a  non  eji  inventus  was  returned  at  a  cci 
holden  coram  diflo  J.  S.  Majore^  et  J.N.  et  J.  D.  j1Idermanmij,c.^ 
dum  confuetudincm  burgl  prad'i^liy  i^c.  omitting  the  Recorder,  whd 
Babington  allcdged  to  be  error,  et  coram  nonjudice. —  SeJ  nmc^ 
catur\  for  it  may  be,  that  at  the  firft  court  holden  the  Recordcn 
there,  and  at  the  fecond  court  he  was  abfent,  and  the  court  is  ^ 
held  by  the  cuftom  there  before  the  mayor  and  two  aldenncn. 

The  Second  Error  affigned  was,  Becaufe  the  judgment  the 
is  in  an  af^ion  for  words  which  the  defendant  fpake  of  th 
plaintiff,  vl%.  "  He  hath  ftolcn  a  tree  formerly  cut  down,  wbdi] 
**  is  felony,  and  1  will  caufe  him  to  be  indiAed  for  felonf* 
Babington  alledged,that  the  words  were  not  a£tionable,  becaufe ht, 
doth  not  fhew  when  the  tree  was  cut  down,  nor  that  there  w» 
fome  fpace  of  time  between  the  cutting  and  taking  away;  for  if  J! 
was  not  taken  away  inftantly  after  the  cutting,  it  was  not  felon?. 
— W  non  allocatur  \  for  the  words  are  clearly  actionable  :  for  when 
he  faith,  **  that  he  ftole  a  tree  formerly  cut  down,**  it  is  intended 
to  be  a  long  diftance  of  time ;  efpecially  when  he  adds,  '*  and  thi: 
<*  is  felony,  and  I  will  indi£l  hnn  of  felony;'*  for  it  (hews, be 
c<mceived  he  had  committed  felony,  which  was  a  great  flaiukr. 
Wherefore  the  judgment  was  affirmed. 

Owen  agahift  Long  and  Others. 

•  Mkbaelmas  Term,  15.  Car.  i.     R9II  571- 

Joftiftcwion  of  TPRESPASS  of  aflault,  battery,  and  imprifonment,  in  the  parifli 
A  commitment "  -*  of  Saint  Nicholas  in  Bajing-ftreet^  for  two  days.  The  defendant 
by  the  court  of  juftifies  by  reafon  of  fpccial  aft  of  parliament  for  the  relief  of  poor 
""""'** .«  debtors,  3.  Jac.  i.  c.  15.  f.  5.  (tfj,  whereby  it  was  enafted,  "That 
'*  every  poor  citizen  and  freeman  inhabiting  in  London^  being  fuet! 
«•  for  debt  under  forty  Ihillings,  may  exhibit  his  fuit  in  the  coort 
<«  of  London  called  there  the  Court"  of  Requefts  in  London^  who 
<*  (hall  nominate  commiflioners  [b)  to  the  number  of  twelve,  and 
*•  that  any  three  of  that  commiffion  may  fend  for  any  creditor  who 
*<  is  complained  of  in  fuing  for  fuch  debt  under  forty  Ihillings, 
••  and  if  he  refufe  to  come,  or  perform  not  their  orders,  they  mar 
*«  caufe  him  to  be  arretted  by  any  ferjcant  of  London^  and  commit 
"  him  to  prifon,  there  to  remain  until  l>c  perform  the  faid  order/* 
And  the  defendant  faith,  that  by  reafon  of  the  command  of  fuch 
commiflioners,  at  fuch  a  pari(h  in  Wood-Jlreet^  becaufe  he  refufed 


Ca«b  XV 


reque(b  in 


(41)  £xpLiinc(i!  and  extended  to  inhabi. 
umi  gcnoraUj  by  14.  Geo-  a.  c  10. 


{hi)  See  35.  Geo.  3.  c.  4$.  f.  7.  m 

the  qualificaiion  of  the  commUBonT. 


to 
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to  come  before  them,  he  was  committed  to  the  compter  in  Woodr       ©w^iN 
fireet ;  et  hoc  paratus  eft  verificare^    Upon   this  the  plaintiff  de-      ,  -v*'-/? 

^  A  ^  Lour,  and 

Phesant,  for  the  plaintiffs  took  divers  exceptions  to  the  plea: 

First,  Becaufe  he  doth  not  Ihcw,  that  the  debtor  who  complained 
was  poor,  and  a  citizen  and  freeman  inhabiting  in  Londony  other-  .  v  .  .   . . 
wife  the  aft  doth  not  give  them  authority  to  meddle  {a).  ilr/a^l.Tto. 

Secondly,  Becaufe  the  battery  and  imprifonment  is  alledged  .^^  ^^g 
in  the  parilh  of  Saint  Nicholas^  and  he  juftifies  in  another  parilh,       '^^  **  * 
and  doth  npt  trayerfe  the  battery  and  imprifonment  alledged  in  the 
declaration. 

Thirdly,  Theconclufion  of  the  plea  is  not  well,  et  hoc  paratus  pofi.  5^^, 
rjl  verificare^  where  there  ari  two  defendants,  for  it  ought  to  have  Cowp.  4*5. 
beep  pqratiJunU  ^c. 

Martyn  againft  Nichols.  Ca«  13. 

TERROR  of  a  judgment  in  an  ejeftment.    The  error  affigned,  tjcamcni  of  fo 
^^  Becaufe  the  declaration  was  of  a  meflqage  and  forty  acres  of  many  acre*  of 
land,  meadow  and  pafture,  therpto  appertaining,  and  it  was  not  ia»^.  «««dovir 
<liftinguifhed  how  much  there  wj^s  in  |and,  how  much  in  meadow,  ^^^P^J'^^^^ 
and  how  much  in  pafture. — ^Therefore  the  judgment  was  rcverfcd.    ^^  ftvlrA^^ 

<]uamUies  of  each.      Ante,  179.  47 1« — 2  Roll.  Rrp.   166.189.       i»Salk.i54.       x.  Show.  338. 
Carth.  204.    4.  Mod.  97.     Hard.  57.    Palip.  100.   ^.  Bac.  Ab,  169.    5.  Com.  Dig.  2.74.     5.  Buir.  2671. 
Cowp.  347.    Dougl.  466.     ].  Term  Rep.  11. 

Canwcy  againjl  Aldwyn.  Ca.e  14, 

Micboflmas  Term^   1 5 .  Car.  i .   Roll  132. 

A  SSUMPSIT.  Whereas  the  plaintiff,  at  the  defendant's  requcft,  In  ajfum/jit^  an 
•^^  amended  fuchA  bo  a  T,tf«^^/t;rrjo/i&^r^otf/j  of  the  defendant's;  •negation  that 
that  the  defendant  promifed  to  fatisfy  and  pay  him  for  his  labour  *!*•  P*«'"*^ff»  ^ 
and  charges  about  the  amendment  ot  the  faid  boats  tantum  quantum  |he  d3ei"dam 
meruit:  and  alledges  infant,  quod  m^rtr/V  thirty  pounds,  and  that  mended  a  boa  t« 
he  required  the  payment  of  the  defendant,  who  had  not  paid  him  and  divtn  9thtr 
according  to  his  promife.  ^''*  »» ^"ffi- 

The  defendant  pleaded  non  ajjumpjit ;  which  was  found  againft  with  aa  av^l* 

II  mi .  menr  ^Mod  mt" 

Grimstok  now  moveS  in  arreft  of  judgment,  that  the  decla-  Amer^*'**"^ 
ration  was  not  good,  bceaufe  he  alledged,  that  he  amended  and        '  ^^' 
repaired  divers  boats  for  the  defendant,  and  lliews  not  what ;  fo  by  X**^V"' 
reafon  of  that  uncertainty  the  defendant  cannot  know  how  mucli  ^°'    **'*  *7^» 
he  fliou!d  pay;  and  therefore  compared  it  to  Playters  Cafe  (^),  1,5^.413. 
where  trefpafs  was  brought  quare  p'lfces  fuos  cepity  and  adjudged  ill  2.  Saond.  373, 
for  the  uncertainty.  Raym?  8. 

Berkley,  at  the  firft,  was  of  that  opinion  ;  but  upon  better  ]]  r^i/r^. 
advifement,  and  reading  over  the  record,  •*  that  he  mended  one  173. 
•*  and  divers  others  "  and  upon  a  precedent  cited  by  Myself,  that**!*-  557'. 
an  aftion  had  been  maintained  here  by  a  taylor  for  making  a  '•^o?".  ^fr 
nowN  and  divers  other  fuits  of  apparel  at  the  defendant's  requeft,  cowp.  68». 
and  that  he  promifed  to  fatisfy  and  pay  tantum  quantum^  tffc,  and 
HoDDEsDEN  affirming  there  were  divers  precedents  in  the  court 
of  this  nature, 

(*)  5  Co.  34. 

Jokes, 


*H 
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Jones,  BijiKLEy,  and  Myself,  agreed,  that  the  Li, 
was  good,  and  there  was  not  any  fuch  uncertainty  but  xix 
fendant  (at  whofe  requeft  the  faid  boats  were  amended)  z^.: 
take  conufance  what  boats  he  defired  to  have  repaired: ; 
vcrdift  finding  quod  ajj'umpjit^  and  aiTefling  damages,  ju<i£i. 
given  for  the  pJaintiff. 


Caib  15. 


a^m(t  a  corpo- 
i«aioa,  omitting 
ppraf  the  cor- 
porate name, 
may  be  amcDd* 
cd  by  the 
AKkct  rolh 
Ante,  4.J0.    ♦ 
Pbit,  591.594. 
Moor,  $(69. 


Anne  Healings,  Widow,  againft  The  Mayor,Comin:i 
and  Citizens  of  London. 

TJ^RROR  of  a  judgment  in  the  common  pleas  in  debt,  J?3 
*-'  by  them  upon  an  obligation  of  four  hundred  pounis. 
error  alligned  was,  Becaufe  the  judgment  is,  that  the  ma]ror.« 
monalty,  and  citizens  of  London-^  fhould  recover  the  debt  jsI 
pounds  for  colls  elfdem  major'i  et  corrnfiunitati  adjudj^cd   (c:^ 
fiviSus)y  and  fo  no  fuch  corporation : — which  was  held 
error.     But  afterwards,  upon  a  motion  in  the  common  pln^ 
upon  examination  and  perufal  of  the  dogget-rM  {a)  (where  ul 
well  entered),  it  wa&  awarded  to  be  amended. 

Hob.  147.     Kaym.  39.     i.Sid.  70.     3.  Term  Rep.  749. 

(«>}  See  4.  &  5.  Will.  4e.  Mary,  c.  2* 


Case  16.       Thc  King  againjt  Sir  John  Drydcn,  Gybbs,  ajid  Othc 


lo  a  writ  cf 
ratkt  of  ad  vow* 
Ibn  af^ainft  co- 
parceneri,  or 
joine-ienantf, 
a  one  of  them 
die  fm»  darrtim 
Mmniamsmef  the 
writ  Oiall  abate} 
hvt  not  in  the 
cafe  of  m0V'i 
J^jfiifm  or  awrl. 

t^idt  Ante f  511. 

l»oft.  583,  5S5. 

Jonw,  45a. 
Bro.  Biief,  29  5. 
400. 

)lendl.  74. 
Hard.  1 1 3. 
Show.  56. 
3.  Mod.  149. 
Cro.Jac.  19. 

(r)  It  was 

moved  again  in 
fhc  writ  ihould 


"n  IGHT  OF  ADVOWSON  againft  them  as  coparceners.  Upfll 
•"-  a  fpecial  verdift  by  the  grand  aflife,  it  was  fhewn  that  ibc » 
nants  were  coparceners,  and  thzt  Margaret  Gybbs ^  one  of  the  tenants 
was  dead  puis  darralgne  continuance  before  this  Term,  which  %'^ 
pleaded  in  abatement  of  die  writ.  The  king's  attorney  hercupc* 
traverfeth  that  they  w^re  parceners ;  and  upon  that  it  was  a:. 
murred- 

Being  moved  in  court,  it  was  adjudged,  without  argament,  tbj 
the  Writ  fhould  abate,  and  it  was  appointed  that  judgment  (ho'.i 
be  fo  entered;  for  AI.L  the  Couax  agreed,  although  it  wcrcar 
mitted  they  were  not  coparceners,  but  joint-tenants,  yet  the  dcai 
of  one  of  them  Ihall  abate  the  writ  being  in  a  real  ad^ion.  And 
is  not  like  to  the  cafe  of  an  ajpfe  rf  naihl  diffeifin^  or  of  an  af.n 
mortd'anceftiry  where  death  of  one  of  the  tenants  Ihall  not  abate  iJ 
writ  as  long  as  there  is  a  tenant  living  ;  for  it  is  here  allowed  th 
every  of  them  is  tenant  of  a  freehold.  And  although  thc  attomc; 
general  affirmed  there  were  two  exprefs  Books  in  the  point,  y 
upon  view  of  the  faid  Books  {b]  they  conceived  they  do  not  c: 
tend  to  this  cafe;  for  it  was  only  in  a  [cite  facias  upon  a  petition  . 
droits  which  diflfers  from  this  calc.  But  it  was  afterward  adjourni 
by  Mr..  Attorney's  importunity  until  EafterTerm^  pretending  th 
he  would  then  argue  the  cafe  (r).' 

lE.afi(r  Tirm ;  and  adjudged  in  the  Micbatlmat  Tfrm  foUowidig,  upon  $Teit  aif  mnept,  t 
abate.     yiti€  poft.  5 S3.  589. 

(i)  The  YiAR.Pooxs  13.  Ed«ir.  3.    tit.  fi'ie,  tt.  I.  Edw,  3.  pK  12.    6.  Edw. 

"  Breve,*'  260.   and  a;.  Ed.  3.    pi.  83.  pi.  170.  7. Edw.  3.  pi.  300.  -  43.  Edw 

Fidt  7.  Hen.  4.  pi.  33.   Tempas  Edw.  z.  pi.  i6«  |a,  Hen.  6,  a* 
••Brtvc'^857,85&.    ^o.Aflifs,  15.    i  Af- 

Snii 
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Smith  ngainft  James.  Ca«»i7. 

ERROR  of  a  judgment  in  the  court  of  the  palace  oT  ffyimiffter  Ball  ciimoe 
by  the  principal  and  bail.  ^  •>"ng  «  "^nt  0* 

The  error  afligncd  was  as  well  in  the  principaHadgmcnt  as  in  ^ciM^*jw!g,* 
the  execution  againft  the  bail ;  and  it  was  moved  oyGniMSTON,  ment, 
tliat  tliercforc  the  writ  of  error  was  not  well  brought. — ^And  aj-l  Ante,3«a4oS, 
THE  Court  were  of  the  fame  opinions  whereupon  the  writ  of  5^'- 
error  was  abated.  Cro  jac.  384^ 

Cro.  EUx.  155.    Hob.  72 »     5.  Com.  Dig.  291.    i.KoU.  791. 

They  then  brought  feveral  writs  of  error  qu^  coram  vobis  refi-  a  decUmtlao 
dent.    And  the  error  af&gned  by  the  principal  was,  That  the  decla-  ^^^  «he  de« 
ration  was  ill ;  and  upon  reading  the  record,  it  appeared  in  his  dc-  Jj^^^^""** 
claration,  that  upon  23.  December^  13.  Car.  i.  in  confideration  of  ^^^'^J^l^ 
filch  a  fum  of  money,  the  defendant  afTumed  and  promifed,  that  appears  that  ht' 
he,  23.  Jamiary,  13.  Car.  i.  would  pay  fuch  a  fum  of  money  to  aflumcdtheij- 
the  plaintiff. — Andbecaufe  it  appears  by  his  crwnlhewiug,  that '^''***^ '•  Z**^ 
this  adion  was  brought  before  there  was  any  caufe  of  aftion,  the  *,'bi^^'*'*'^* 
Court  held,  that  the  declaration  was  ill,  and  the  judgment  (al-  Ante,  27a.iS2. 
though  it  was  after  verdift  for  the  plaintiff)  was  erroneous,  and  i.Roii.Ah.79s. 
therefore  reverfed.  cro.  Eiiz,  315! 

The  writ  of  error  by  the  bail,  therefore,  is  not  examinable,  but  S^  J*^*  7<>- 

falls  of  itfelf.  ^t:.%7. 

Cartb.  214.     I.  Show.  147.     i.  Leon.  186.    Ydv.70.    50069,304.     i.  Com.  Dig.  105,  io6. 

Sands  againfi  Trcfufcs.  ^a««  »8* 

A  CTION  ON  THE  CASE,  for  Hopping  a  water-courfe  run-  lo  an  aaionfor 
•^  ning  to  his  mill ;  and  declares,  that  he  was  feifcd  in  fee  of  a  '^•PP'ng  »w»- 
mill,  and  had  a  water-courfe  running  in  the  defendant's  land  to  J^jj^"!*";'^  ^°  * 
the  faid  mill,  and  that  the  defendant  had  Hopped  his  water-courfe.  neceiTarT^to 
The  defendant  pleads  a  vitious  plea  ;  whereupon  the  plaintiff  de-  (hew  thefirf . 
murred.  ifi^'^y  or  that. 

And  uowBeare,  yir  the  defendant^  moved  in  arreft  of  judg-  cicn? waicr"or 
mcnt,  that  the  declaration  was  ill,  becaufe  he  doth  not  declare  that  mm. 
his  mill  was  an  ancient  mill,  and  that  the  water-courfe  was  an  Ante,  500. 
ancient  waier-courfe,  nor  doth  he  prefcribe  to  have  a  water-courfe  i.Ven.237.139. 
in  the  defendant's  land.  i.  Show.  7. 

But  ALL  THE  Court  held  it  to  be  well  enough,  and  may  well  ,  ™£eJn!'47' 
maintain  his  aftion  upon  the  cafe,  being  lawfully  in  poflcflion,    ' 
and  the  Hopping  of  the  water  is  tortious,  and  a  damage  to  his  mill ;  Md^xhe^cl(t%^ 
and  although  he  doth  not  fliew  aue  eftate^  that  is  not  material;  and  there  cited.  * 
it  hath  been  divers  times  fo  ruled,  v/z.  23.  Elt%*  in  Sly  v.  Mordant,  3.  Term  Rep. 
But  becaufe  this  was  moved  the  laft  day  of  the  Term,  day  was  7^7« 
furtlicr  given  until  the  next  Term. 

Earl  of  Oxford  againft  Waterhoufe.  Case  19. 

TERROR.  After  a  fpecial  verdift  and  argument  at  the  bar,  there  The  defendant 
•^  was  a  difcontittuarjce  entered  by  the  plaintiff,  as  it  was  agreed  he  !^^  have  cofts, 
might ;  and  it  was  moved,  that  cofts  might  be  affeffed  for  the  de-  *^  «*>«  P[a>n^\ff 
fendant.— But  the  Court  doubted  whether  cofts  might  be  af-  Tuwce '2?^' 
felTcd,   becaufe  there  was  no  verdi£t  given  in  the  cafe.  fpecial  verdia. 

Ante,  175.— a.  Roll.  713.      R.  689.     Leon.  105.      Hutt.  36.    Hardm,  151.      i.  Bac.  Ab,  525, 
Carib.  Zj.     i.  Com.  D\^.  549f 

The 
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c^ftKio.       The  Mayor  and  Commonalty  of  London  againjl  Alford, 

5liSftru^ft«I  nrRESPASS.     Upon  a  fpecial  verdift,  ypor^  not  guilty  pleaded, 
and  c^tir™ch^*  *"d  ^^i^d  at  the  bar,  the  cafe  was  : 

'*i?*Srfll'*°id      ^"^  George  Monox^  formerly  mayor  of  London^  being  feifed  in  fee 

l^v^aocrtain'     of  twcnty  meifuages  in  London^  holden  \\\  burgage,  where  thecuf* 

fuifiof  money    ^om  is,  that  they  are  devi fable  as  well  in  mortmain  as  otherwife, 

every  year  for    crefted  an  alms-houfe  and  a  fchool-houfc  in  Walthamfiovj^  in  the 

»hc  fupport  of   coqnty  of  Effex  \  and  tor  the  maintenance  of  the  famealms-houfe, 

lc*^a^'Tihcy  fchool-houfc,  and  a  chapel  there,  hedevifed  by  his  will  in  writing, 

Should  not  pay  the  3^. //ir».  8.  thofe  tenements  whereof  one  of  tliem  is  now  in 

<jch  fum,  then  queuion,  to  Glle%  BriggSy  Roger  Afford^  and  four  others,  whom  he 

to  B,  and  if  he  made  his  executors,  habendum  to  them,  their  heirs,  and  a^gns: 

ruXtrift  ^*hTn  *^c^TiKG,  That  whereas  he  had  erefted  an  alms-houfc  in  JVal^ 

10  C  •  this  fo-   ^^^'nfiow  for  thirteen  poor  people,  and  a  Ichool-houfc  and  chapel 

cond  limiiaiiM    there,  he  devi  fed  thofe  tenements  to  the  faid  fix  pcrfons,  and  to 

to  C  it  void,     their  heirs  and  affigns,  upon  condition,  and  to  the  intent  and  ef-. 

^..*i**"*  ■  ^^'   fcft,  that  his  faid  executors  and  feoffees,  their  heirs  and  ailign.s 

pejnluhy'*       fhouldpay,outofthei  flues  and  profits  of  the  faid  houfes,42l.7s.4d. 

Vince,  xif.        ^A  manner  and  form  following,  viz^  to  an  honeft  pricfl  which  Ihall 

be  fchoolraafter  and  teach  children,  61.  13s.  4d.  yearly,  and  alfa 

ih!  Co!^4»'**     P*y  weekly  to  the  poor  alms-people  there  7d.  a  piece,  and  5s,  yearly 

^.Roii. Ab.41 1,  to  be  beftowcd  upon  an  obiit ;  and  to  pay  to  an  able  clerk  to  help  to 

i.  Leon.  183.    teach  the  children  there  26s.  8d.  and  other  charitable  ufcs.     And 

Owen,  8.  jf  ^ny  part  of  the  faid  purpofes  remain  undone  and  unperfonned, 

jlvT't*^^  .  *^^  ^^py  ^'^^»  ^^^^  ^^  devifed  the  fame  to  IViliiam  Monox^  and  to 

3', B\in!\^^e.'  ^^^  heirs  males  of  his  body,  upon  condition  and  to  the  intent  to 

SeeMr.Fearne^j  perform  9II  the  faid  truils  and  purpofes  ;  and  if  he  failed  for  two 

Efliy  on  Con.    njonths,  then  he  devifed  them  to  the  mayor  and  commonalty  of 

tingcnc  Re-       London^  upon  the  fame  conditions,  and  to  repair  London  bridge ; 

^^^\x!\i%*     ^^^  ^^  ^^^1  failed,  that  his  heir  fhould  enter  and  perform  the  fame: 

**      '  ^  '  *     and  by  a  Ichedule  annexed  to  his  will  he  appoints  and  adds  fome 

other  conditions  to  the  faid  eftate;  and  appoints,  tliat  none  of  thofe 

devifees  fhould  hold  by  furvivor,  but  that  the  heir  of  him  who 

died  fhould  have  his  part.    It  was  further  found,  that  in  35.  Het.S, 

the  faid  Sir  George  Momx  died  feifed  in  fee,  and  that  the  faid  fix 

dcvifecs  entered  ^nd  enjoyed  the  tenements,  but  that  none  of  them 

paid  the  funis  appointed  to  the  clerk  who  was  to  attend  in  the 

chapel,  but  had  tailed  in  that  point.     They  further  found,  that  the 

faid  Roger  Jlford  i\tA  in  Edw,  6.  and  that  Edward  Alford  was  his 

heir,  and  entered  into  his.  part,  but  hath  not  performed  the  trufl 

in  this  point ;  that  in  5.  EH^*  the  heir  of  Sir  George  Monox  entered 

for  breach  of  the  condition,  and  that  Edward  A^ord  entered  and 

oxifted  him  ;  and  that  afterwards  the  faid  Edward  Alford  purchafcd 

the  parts  of  the  other  devifees;  by  deeds  indented  and  inroiled  in 

the  Huflings,  who  in  11.  £//z.  bargained  and  fold  all  their  eflates 

and  rights  in  the  faid  tenements  to  the  faid  Alford  and  his  heirs, 

upon  truft  that  he  fhould  perform  the  purpofes  and  declarations  in 

the  will  of  the  faid  Sir  George  Monox  appointed ;  and  that  the  faid 

A  ford  was  in  pofTeflion ;  and  that  afterward,  vi%.  35.  £/rz.  he  being 

in  poflcflion,  a  fine  jur  relcafe  with  proclamation  was  levied  to  him ; 

and  that  he  continued  his  poffeffion,  and  died  feifed,  which  land 

defcchded  to  the  defendant  his  fon.    They  find  further,  that  the 

fum 
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fum  of  26s.  8d.  was  never  paid  to  the  faid  clerk  to  this  day,  and  The  Mayor, 
that  neither  the  faid  heir  of  Sir  George  Monexj  nor  the  mayor  of  *c.of  LoKDct 
London  and  commonalty,  had  any  notice  of  this  will,  nor  of  the        '*§"*"/' 
conditions,  nor  of  the  non-payment,  until  within  thcfc  four  years 
laft  pail ;  and  that  after  notice  the  mayor  and  commonalty  entered, . 
and  jllford  re-entered,  whereupon  the  ac^iionwas  brought.     Etji 
fuper  totaniy  i^c.  judgment  (hall  be  given  for  the  plaintiff?  was  the 
quefiion. 

It  was  very  well  argued  at  the  bar /or  the  plaintiff  and  by  Ser^ 
jeant  Finch  for  the  defendant. 

Upon  the  argument  three  main  queftions  were  made:  First, 
Whether  this  be  a  condition  or  limitation  appointed  by  the  will  ? 
and,  admitting  it  be  a  limitation,  and  that  it  may,  after  the  firft  li« 
mitation,  be  good  to  the  heir  of  Sir  George  Monoxy  Whether  fuch 
limitation  may  be  good  to  the  mayor  and  commonalty,  being  but 
a  poflibility  ? 

Secondly,  Admitting  that  they  be  limitations  and  good  limi-  A  fine  bars « 
tations  of  the  eftatc  of  the  devifees,  this  being  broken  in  the  lirft  t"i«  o^  «ntry 
year,  and  fo  de  anno  in  annum.  Whether  there  be  a  good  title  of  ^°'' *  "*"^*^*^ 
entry  for  the  heir  of  Sir  George  Monoxy  and  after  to  the  mayor  and    "^^  *"* 
commonalty,   for  not  performing  of  the  trufts?  and,  they  not  *•  c.  i.  Jones, 
having  entered,  but  furering  a  fine  with  proclamations,  and  five  ^5*' 
years  to  pafs,  Whether  this  be  not  a  bar  to  their  entry  ?  q^  :^'  ^ 

4*  Co.  105.     2.  Inft.  518.     2.  Vern.  190.  note  (a).     Co.  Lit.  140.     Cniife,  146.  199. 

Thirdly,  Admitting  there  hath  not  been  performance  of  the 
will,  but  a  breach  of  the  trufts.  Whether  the  want  of  notice  fhall 
aid  them  ?  becaufe  the  words  of  the  will  are,  *'  If  through  obli- 
**  vion  or  other  caufc  the  trufts  be  not  pcrtbrmed,  then  tliey  ftiall  4-  Co.  82.  b, 
«  re-enter.'*  R.  4o8. 

The  Court  refolved,  that  the  fine  with  proclamations,  and  r]  719! 
the  five  years  paiTed,  hath  abfolutely  barred  the  plaintiff's  eiiate  :  Dyer,  33.  a. 
and  tliey  conceived  alfo,  that  it  is  a  void  limitation  to  the  mayor  ^°'  ^'*  **'  ■• 
and  commonalty)  being  a  poflibility  upon  a  poflibility :  f^tde  i.  Coke^  ^^^*  ■'**'  '*^' 
RrSfor  de  Cheddingtons  Cafe :  and  that  the  finding   they  had  not 
notice  was  not  material,  for  there  is  not  any  appointed  to  give 
notice,  and  they  at  their  peril  ought  to  take  notice  of  breach  of 
the  eftate.     But  for  thefe  two  laft  points,  they  were  not  fo  una- 
nimoufly  refolved ;  but  for  the  fecond  they  all  abfolutely  held, 
that  the  fine  with  the  proclamation,  and  the  non-claim  and  five 
years  pafled,  hatli  abfolutely  barred  them:  whereupon  judgment 
was  given  againft  the  plaintiffs. 


Eafter 


^  .-    ♦ 
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16.  Car.  I.     In  the  King's  Bench. 
Sir  John  JBrampfton,  Knt.  Chief  Ju/i ice. 
Sir  William  Jones,  Knt.  1 

Sir  George  Croke,  Knt.  KW^ces. 

Sir  kobert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Herbert,  Knt.  Solicitor  General. 

Freeman's  Cafe.  Cas»  u 

FREEMAN  was  brought  to  the  bar  by  haheai  corpus  out  of  the  ^  perf^  ^001- 
Fltet ;  and  the  return  was,   that  he  was  committed  on  the  mitted  by  tbtt 
14th  February  ib^gby  the  Lords  of  the  Privy-council,  '*  for  Privy- rooQdia 
*•  divers  caufcs  and  mimemeanours,  until  they  gave  order  to  the  f^M^j^J^i^* 
««  contrary,"  as  appeared  by  their  warrant  tliere  produced.     It  was  w«rrat>t  <to  n«« 
alfo  returned,  that  he  was  to  be  detained  by  another  warrant  from  exprefsafuffi- 
the  faid  Lords,  26th  ^r/7  1640,  wherein  is  mentioned,  that  he,  cicnt  crime w** 
being  warned  by  a  meUenger  in  December  to  appear  before  the  faid  convenioKoer- 
Lords,  refufcd  to  come  before  them,  and  in  contempt  made  a  rcf-  p^^'^' 
tfwj,  and  caufed  thereby  a  great  tumult  in  the  town  ;  which  being  Anit^^iil.  joja 
proved  before  the  faid  Lords,  by  the  oath  of  two  perfons  therein  551. 558. 
named,  they  thereupon,  the  14th  February  1639,  committed  him;  ,.B4.Rqs,  57I. 
and  now  by  this  warrant  appointed  the  Warden  of  the  Fleet  to  re*-  Ld.RaynJi  loi, 
tain  him,  until  they  gave  further  order,  &c.  i.Bac.  Ab,  ^%t^ 

BACSHAW,/<7r  the  prifoner-i  hereupon  moved,  that  he  might  be  JL/i*^^  xVk, 
difcharged,  or  at  leaft  bailed.  *  •  '     ^' 

As  to  the  firft  return,  the  Court  held,  ifthere  had  not  been  a 
fecond  commitment  returned,  he  ought  to  have  been  bailed  ;  but 
for  the  fecond,  they  gave  time  until  Saturday  for  the  king's  counfcl 
to  maintain  the  return,  and  to  fhew  caufe  why  he  Ihould  not  be 
l>ailed:  and  the  king's  counfel  faid,  they  would  proceed  again  ft 
him  by  indiftment  or  information  ;  and  that  there  were  divers 
precedents  where  fuch  informations  have  been  brought  in  this 
court  for  mifdemeanours. 

Anonymous.  CAf««.  • 

/^NE  y.  S.  upon  an  habeas  corpus^  was  brought  to  the  bar,  and  re-  a  perfen  01m. 
^^  turned,  that  he  was  committed  by  order  of  the  exchequer,  mhted  «  «»«. 
9.  Car.  I.  for  not  paying  of  a  fine  of  fifty  pounds  by  the  ecclcfiaftical  "'« *>y  o«ecv>u|ft 
commiflioners  impofed  upon  him. — And  although  it  were  not  fhewn  "^^^^i^*^* 
•wherefore  the  faid  fine  was  impofed,  yet  becaufe  that  commitment  A^nic,i33>irt. 
was  by  a  judicial  court,  this  Court  would  neither  bail  nor  difehar^e  5C7. 
him.  a.  Inft.  55, 

Vaush.137.  P«lro.5$8.   3.Com.Dig4s6.  ».Hawk.P.C.i7o.i73.  i.TermRep.  190.  tf.  i emi Rep. aao> 

Norton  againjl  Acklane.  CAtt  j.  . 

Hilary  Term,  15.  Car.  i.     Roll  549. 
COVENANT  upon  an  indenture  of  demife  by  the  plaintiff  to  Cot^wianttehy 
^^  tlic  defendant  of  an  houfe  for  years ;  wherein  tlie  leffee  cove-  iI^,^JJ^*i"f 
nants  for  him  and  his  afligns  to  repair  the  houfe  from  time  to  time,  J^^f^  cominit. 
ted  after  an  aflfif nment  of  the  term,  and  after  acceptance  of  rent  from  the  aflisnec.    Ante,  tS8.  S.P« 
1;..  RoU.  Ab.  51s.     3.CQ«a4*    t.  Sattiid.a40.     3.  Let.  233*    t«Sid.40i.     a«  Vent.  234.     Cowp. 

to$.   Dousi^46x.  and 
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Not  TOW      and  to  leave  it  at  the  end  of  the  term  fufficicntly  repaired:  and  for 
ag^tinji       jjQ^  repairing  affigns  the  breach. 

The  defendant  pleaded)  that  he  afligned  (by  indenture  ihewn  in 
court)  all  his  eftate  and  intereft  in  the  terra  to  John  Sti  fuch  a  day 
and  year,  who  entered  and  paid  his  rent  at  fuch  a  Feaft  after  to  the 
plaintiff  the  lefTor,  who  accepted  tliereof;  and  that  there  was  not 
any  default  of  reparations  before  the  aflignitient.  Upon  this  plea 
the  plaintiff  demurs. 

Broom,  for  the  plamttffy  (hewed,  that  the  aAion  well  lies  againft 

theleffee,  notwithuandin^  this  acceptance  of  the  affignee  to  be  his 

tenant,  or  agaihft  the^  aflignee  at  his  eledion  *  and  he  faid«  that  it 

(«)  Cro.  Jic.    was  adjudged  fo  in  this  court  in  Brett  v,  Cumberland {a)^  the  record 

32i«  whereof  is  entered  in  Hilary  Term^  14.  Jac.  i.  i2o// 1486. 

Barnaniv.  '        And  Brampston  and  Myself  were  of  the  fame  opinion 

Godfcal,  '        (Jones  and  Berkley  being  then  abfent).     And  becaufe  we  con- 

Cro.  Jac.  309.    ceived  the  cafe  to  be  clear,  and  fo  adjudged  in  the  cafe  laft  cited,  we 

*  Com.  Dig.     gjyg  rule,  that  judgment  (hould  be  given  for  the  plaintiff,  nnlefs, 

^*^'  &c.  And  Jones  and  Berkley,  being  informed  thereof  at  5rr/«ia/i- 

Inn^  agreed,  that  the  action  well  lay. 

ca8i  4,  Anonymous. 

Hilary  Term,  1 5 .  Cafi  I .  R§n  1 656. 

tiu.  What  pro.  A  WRIT  OF  DISTRINGAS,  «  villatas  circumadjacentes  vill^ 
ceftlhalliiruc  i^  de  Darlings  ad  levandum  fepes  etfoffatas^  bfc.  projlratas  f^er  di- 
^^^niffd*"''*""*  ^'7^^  ^"^'^^^  /g'wo/ai,  et  ad  adquirendum^  fefr. ;  wliich  inquifition 
'^aanur^^  *  being  returned,  and  the  malefaftors  unknown,  tliey  found  damages, 
rfiftnte,2So.  by  virtue  of  the  iUtute  of  fVeJim.o.*  c.  46.  And  hereupon  the 
440.  and  the  king's  attorney  prayed  a  diftringas  againft  the  inhabitants. — And 
caTci  there  cited,  whether  he  fhould  have  it  without  2i  fcire  facias  fued  to  anfwer, 
2.  Com.  Dig.  and  what  procefs  he  (Hould  have,  was  much  doubted :  wherefore 
431-  tlie  Court  would  advife  thereof. 

Caii  5.  Raymond  againfi  Burbedg. 

Trinity  Term,  15.  Car.  I.     Roll  1656. 

}n  debt  againfi  TERROR  Upon  a  judgment  in  the  common  pleas  in  debt  upon  an 
an  attorney  ky  J2j  obligation,  conditioned  for  performance  of  an  award.  Upon 
iiV^a  judgment  demurrer  (becaufe  it  was  conceived  the  arbitrament  was  void  ),judg- 
laiimf'Vntt'"  Hient  was  given  for  the  defendant,  quid  querens  nihil  capiat  per  breve. 
aaiTB  inftead  GoDBOLD, /ar  the  plaintiffs  now  afligned,  That  it  was  error,  for 
AaUbf  """nd  ^^^ aftion  was  there  brought  by  an  attorney  by  a  bill  of  privilege, 
^au  ame  -  ^^^  ^^^  ^^^  original  writ;  fo  the  judgment  ought  to  have  been 
Ante,  574,  nihil  capiat  per  billam^  and  not  nihil  capiat  per  breve. 
i.Ron.Ab.ao6.  And  IT  WAS  HELD  a  manifeft  error,  unlefs  it  were  thcmiftakc 
4«6.  of  the  clerk  and  amendable;  but  the  Court  doubted  thereof. 

Hob.  317.  becaufe  it  was  in  the  judgment,  which  is  by  the  Court,  and  is  not 
Cw?>c*6i3.  ^°  ^  accounted  the  entry  of  the  clerk  only.  An  error  of  a  judg- 
I.  Vent.  i3».  ment  in  trefpafs  againft  a  bifhop  for  omitting  ideo  capiatur  ft^foae 
J^owp.  407.  was  refolved  [a)  to  lie  well  enough  without  it,  for  a  capias  licth 
not  againft  him.    But  for  this  point  the  Court  would  adrife. 

(«)  Dr«,  315. 

John 
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John  Biftiop  of  Salifbury  agahjl  Hum  and  Others.  Cask  6. 

Trinity  Term,  15.  Car.  i.     Roll  543. 
^IpRESPASS  for  carrying  away  two  loads  of  wheat,  being  kx.  Trefpnfs  (ox  cw^ 
-*■    out  for  tithe,  fevered  from  the  nine  parts  at  Stapleham,  in  7*"5  »v»y 
the  parifh  of  Damorham.     The  defendant  pleads,  that  queen  Eliza-  ^^ll\\f  ^^l^  * 
ietb  was  feifed  in  fee  of  the  rcdory  appropriate  of  Damorham^  and  from  ihe Crown. 
being  fo  feifed  by  her  patents,  dated  20th  June  in  the  twenty-fecond  RrptUaihn,  a 
year  of  her  reign,  granted  and  demifed  the  tithe  of  corn  and  hay  "*'°"  5.'*"^' 
growing  in  Damorham  and  Stcpleham  to  Anthony  jyhky  for  his  life,  ^\  P'^'ntiff 
xtmTATiiLtT  to  Robert  AJhley  for  his.  life;  that  jinthony  AJhley  was  ^da?oid?or 
feifed  for  life  and  died,  and  afterwards  Robert  AJhUy  furviving  was  traverfcihtfub- 
feiied ;  and  that  the  defendants,  by  his  command  and  as  his  fer-  '*'^q«cnt  piren^  1 
vants,  took  the  faid  loads  of  whtat,  &c.     The  plaintiff  replies,  ^^^  *>>  po^"''''' »y 
That  before  the  grant  to  Anthony  AJhley  and  Robert  yf/hley,  queen  I^veTnew  Ifrte 
Elizabeth^  in  the  fifteenth  year  of  her  reign,  by  her  letters  patents,  after  the  fiifi 
granted  the  faid  tithes  to  Thomas  Stockm^w  for  twenty-one  years  ;  and  before  the 
and  that  in  the  fcventeenth  year  of  her  reign,  by  her  letters  patents  ^*^*^"*'  ^'*"** 
reciting  the  faid  leafc,  (he  granted  the  reverfion  of  the  faid -tithes  to  '^""^'  3*^* 
the  hi f hop  of  Salijbury  and  his  fucceflbrs,  and  entitles  himfelfas  Yelv.  151. 
fucceflbr,  and  that  the  tithes  were  fevered,  &c.  and  the  defen- ^''°' J*^- *99- 
dants  had  taken  them,  &c.    Upon  this  replication  the  defendants  l^^J. 
demurred  generally.  Cro.Vi.z!\o, 

Maynard,  for  the  defendants^  fhewed  the  caufe  to  be,  For  that  ^s*^- 
the  defendants  entitle  themfelves  by  grant  from  queen  Elizabeth^  in  ^'  ^®-  *^' 
the  twenty-fecond  year  of  her  reign,  and  the  plaintiff  claiming  by  "^^'"^  '°*- 
queen  Elizabeth  doth  neither  confefs  and  avoid,  nor  traverfe,  &c. 
And  being  argued  at  the  bar, 

Berkley  and  Myself  held,  that  the  plaintiff  needs  not  to  con- 
fefs and  avoid,  nor  traverfe,  when  he  claims  by  a  former  grant  from 
the  faid  queen,  viz.  anno  17.  repiifui^  which  precedes  the  titleal- 
ledged  by  the  defendants :  and  if  it  be  not  a  good  grant,  the  defen- 
dants, who  claim  by  a  latter  grant,  ought  to  have  traverfed  the 
precedent  grant  to  the  plaintiff,  which  is  prefumed  to  be  good  until 
the  contrary  be  Ihcwn  ;  and  the  plaintiff  needsr  not  to  anfwer  to 
a  puifne  grant,  alledged  to  be  after  his  grant  :  and  cited  the  cafe 
6.  Co.  24.  Helier'sCa/e,  and  2.Edw.6.  Br.  "  Confef  ct  Jvoid.'' 66. 
Dyery  366.    10.  Edw.  4.  6. 

But  Brampston  and  Jones  doubted,  Becaufc  the  queen  might 
peradventure  have  a  later  title  and  make  a  good  grant. 

This,  being  argued  in  Hilary  Term^  was  adjourned  until  this 
Term:  and  now  Brampston  (aid,  that  he  had  coniidered  of  the 
books  cited,  and  agreed  that  the  plaintiff  claiming  by  a  former 
grant  needs  not  to  make  either  a  confeiTion  and  avoidance,  nor 
traverfe.  Whereupon  rule  was  given  (Jokes  abfcntc)^  that  judg- 
ment (faould  be  entered  for  the  plaintifl^  unlefs,  &c. 

Plowdcn  againji  Oldford.  Casb  7. 

Michaelmas  Term^  1 5.  Car.  I.     Roll  86. 
I^RROR  of  a  judgment  in  the  common  pleas.     The  cafe  upon  if  •  patrrn 
^^  the  record  was.  That  parfon,  patron,  and  ordinary,  before  the  ^^^^  *  '''*f\  •/ 
13,  Eliz.  c.  10.  made  a  leafc  for  ninety-nine  years,  there  being  a  itl'J'lV^aiter. 

wards  confirms  a  tutft  maJt  by  the  parfon^  and,  on  the  Heath  of  the  incumbent,  a  prdtmej  cf  the 
grantee  of  the  next  avoidance  enters,  and  avoids  the  leafe  by  the  p-^rfon,  and  dies,  and  then  the  patron 
prefentf  a  new  incambent,  fuch  prefentee  (hall  hold  the  benefice  difcharged  of  the  leafe  by  ihe  p4i  fun, 
although  it  were  condrmed  by  tlie  patron  who  prefenied  him. 

CRO.  CAR.  P  p  grant 
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Plowmm  grant  of  the  next  avoidance  before  this  leafe.  Afterwards  tbe 
*^*'V        parfon  who  made  this  leafe  died.    The  grantee  of  the  next  avoid- 

Oldford.  j^j^^g  prcfents  another,  who,  being  admitted,  inftituted,and  induced, 
S.C.Jonesy4.(;4.  entered  and  avoided  tliis  leafe  during  his  time,  and  afterward  died. 
I. Roll.  Ab  480.  I'hc  patron,  who  joined  in  this  Ical'e  for  years,  prefcnts  a  new  in- 
7.  Co.  8.  cumbent,  who  was  admitted)  inftituted,  and  induded. 

Hob.  7. 215.         The  queftion  was,  Whether  he  (hall  hold  it  difcbarged  of  this 
Co  Lit.  45.  a.  leafe  for  years,  as  his  prcdeceflbr  did  ? 

M<3^! 67*481.  .  ^"^  ADJUDGED  that  he  Ihould  ;  for  the  leafe  is  totally  avoided 
3,Bac.Ab.  38*7.  by  the  entrance  of  the  fecond  incumbent,  and  not  for  his  time 
only.  Jones  and  Berkley  wercof  this  opinion  (forBa amfston 
and  Myself  were  in  chancery);  and  their  reafon  was,  Becaufe 
the  parfon  hath  the  entire  fee,  as  a  parfon  may  have  of  a  re&ory 
prefcntative  :  and  when  he  is  in,  and  hath  evifled  the  Icflcc,  it  is 
an  abfolute  evi£tion  of  the  entire  term,  without  expe£tatioii  of  re- 
viver; and  it  is  not  only  an  eviction  for  himfelf,  but  for  alibis 
fucceflbrs.  Wherefore  they  gave  rule,  that  judgment  Ihould  be  af- 
firmed. And  this  being  reported  to  Brampston,  Chief  yufiiceoi 
this  bench,  to  Littleton,  Chhfjujlice  of  the  common  pleas,  to 
T)AM?oKriChie/BaroMy  and  to  MYSELF,  we  all  agreed  to  that  judg- 
ment.—And  afterward  the  cafe  being  moved  again  by  GoDBOLDj^rr- 
ytvyn/,  to  haveday  till  next  Term  to  (peak  in  arrcft  6t  judgment,  the 
Court  would  notgiveanyfurtherday;  but  tliejudgment  was  affirmed. 

Case  8.  Torle*s  Cafc. 

^erfoni  com-  'TORLE  and  four  others  of  the  parifli  of  St.  Bartholomnv  were 
milted  by  ihe  1  brought  to  the  bar  by  habeas  corpora :  and  by  the  return  it  ap- 
biphcomir.ijTion  p^^rcd,  That  they  were  committed  to  a  meflcnger  for  contempt  to 
^^\ti<ih^T  ^^^^  ecclcfiaftical  commiffioners  [a)  for  not  performing  of  their  or- 
ordcr*  baiieti  by  dcr,  in  paying  the  parilh-clerk  his  wages,  rated  by  their  order  at 
thckmg'sbench.  fourpence  the  quarter  for  every  houfe  in  Great  St.  Bartholomews^ 
Ame.114.M0.  -vvhich  they  refufed  to  pay  but  according  to  their  cuftomy  as  they 
4.  Inft.  327,  8.  ^vere  rated  by  their  churchwardens  and  vcftry. 

Dr  Merrick  and  Dr.  Ecleston  now  moved,  that  they  fhould 
be  remanded ;  for  they  faid,  this  order  was  grounded  upon  tbe  king's 
letters  patents,  wherein  it  is  provided,  that  the  clerks  Ihould  gather 
and  receive  their  wages  as  mould  be  ordered  by  the  high  commif- 
fioners, and  pretended  that  for  any  contempt  they  might  fine  and 
imprifon. 

But  upon  this  return  they  were  bailed  until  tbe  firft  Tuefdaj  next 
Term. 

(a)  Se^  I.  Eliz.  c.  I.  and  ^.  vol.  aecc^nmof  tbe  powen  andanthoiicio  ofJic 
Hu*iit\  Hid.   Ing.  266.   to  379.   for  an     court  of  liigb  CMiimii&on. 

Case  9.  John  Parkcr's  Cafe. 

An  mtwj««iii--  JOHN  PARKER  was  brought  to  the  bar  by  haheai  corpus  ;  and 
fat9(apHiuic\%  J  the  caufe  of  his  commitment  appeared  to  be,  by  virtue  of  a 
vmdby5.E//».  ^,^j^  j^  excommunicato  ftf/)/VW(?,' grounded  upon  the  chancellor  of 
hirrJurmdm'to  Norwich's  certificate  into  the  chancery.  It  was  pleaded,  that  this 
t-c  king's  bench  excommunicato  capiendo  was  void,  and  that  the  party  was  not  lawfully 
and  ddivvrcd  of  imprifoned,  becaufe  by  the  5.  Eli%.  c.  23.  the  writ  ought  to  have 
record  to  the  fj^^,^  brought  iuto  the  king's  bench,  and  to  have  been  inroiled  there, 
^'^^'  and  delivered  in  convenient  time  to  the  Iheriff. — And  all  the 

C:o.  jac.  567.    (joun^T  refolved,  he  was  not  duly  imprifoned ;  and  therefore  he  was 
i.rccVwiU5j.  dilcharged. 

103.       Treajaii,  441* 

71:5 
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The  King  againji  Sir  John  Dryden  and  Others.  ^^*»  '*'' 

Anttf  Page  574. 

THIS  Cafe  was  now  in  the  end  of  this  Term  moved  again,  that  in  a  writ  of  right 
the  writ  of  right  of  advowfon  fliould  abate  by  the  death  of  one  ^^".^TT'^'' 
of  the  tenants,  although  it  be  admitted  that  they  were  jointcnants.  ^^^rtw^in* 
—Now  becaufc  neither  Master  Attorney  or  any  other  had  ar-  tenants,  the  * 
gued  for  the  king  all  this  Term,  all  the  Court  retained  their  writ  (haiubate 
Former  opinion,  that  the  writ  Ihould  abate,  and  that  judgment  j/.®"«;^^J*'«« 
ihould  be  ente«d  accordingly.  t  Cw»r.. 

See  ante,  574.    Port.  585. 

Thomas  Benfted's  Cafe.  Case  u. 

•THOMAS  BENSTED,  die  Jovis  poft  claufum  Termini,  was  m-  To  attack  a 
■*•    dided  and  arraigned  before  fpecial  commiffioners  of  oyer  et  ter^  P"^y  counfeUor 
minery  in  Southwark,  wherein  all  the  Justices  and  Barons  *^*J^j*^^^^^^^^ 
were  in  commiilion  and  prefent ;  at  which  time,  upon  conference  ,Qanner  with 
with  all  the  Juftices,  it  was  refolved,  intent  tochanst 

First,  That  going  to  Lambeth-houfe  in  warlike  manner  to  fur-  Jj^^j;!;^^'^^^^ 
prize  the  archbilhpp,  who  was  a  privy-counfellor  (il  being  with  miom-teia'- 
drums  and  a  multitude,  as  the  indidment  was,  to  tne  number  of  ion. 
three  hundred  perfons),  was  treafon  (a).  i.Hawicch.x;. 

£25.    Fofter,  109.  ail.    i.  Hale,  141.    Dougl.  110.  |    Rex  v.  Lord  George  Cdrdon,  Dougl.  590. 


Secondly,  That  the  fitting,  and  enquiry,  and  trial  of  the  pri-  a  traitor  may 
foners,  all  upon  one  day,  by  virtue  of  the  commiffion  of  oyer  and  J][j*"^^^'j^' 
terminer f    without  anj  commiffion  of  gaol-deliterv,  was  good  "i2*u^d^, 
enough,  notwithftanding  the  Year-Book  of  2«  Hen.  8.  pL  159.  rpeciai  commif. 
which  was  held  to  be  no  law.  fion  of  oytr  and 

itrminer  on  the 
fame  day,    Ante^  448. — 1.  Inft.  56S.  590.    Keilw.  159.    Sum.  109.    Kely.  77.    Ld.  Ray.  67. 

Thirdly,  It  was  refolved  by  ten  of  the  faid  Juftices y^r/a/zw,  Breaking  prifon 
that  the  breaking  of  a  prifon  wherein  traitors  are  m  durance,  and  ^y  '^^*^'*  **"*'- 
caufing  them  to  efcape,is  treafon,  although  the  parties  did  not  know  h^l|,*,J^n? 
that  there  were  any  traitors  there,  upon  the  cafe  in  the  Year-  g^*. 
Book  i.  Hen,  b.pL  $,h.\  and  fo  to  break  a  prifon  whereby  felons  «.  inft!"J!^^^* 
cfcapc  is  felony,  without  knowing  (A)  them  to  be  imprifoned  for  stamf.  p.c.  3a. 

fuch  oflFenCC.  Fofter,  344. 

I.  Hak^  1(9*    1. Hawk.  P.  C  2 to.    3.  Peere  Wmt.  469*  470* 

(«)  Thie  point  !•  not  mentkmed  In  the  Laud  in  his  palace  at  Lambeth  by  above 

reportot*the  cafe  by  Sir  Willianfi  Jones,  45^.  five  hundred  perfoni,  with  open  profeflion 

The  caufe  and  circumftances  of  this  cu-  and  proteftation  that  they  would  tear  the 

multareftatedtohave  been,  that  on  the  5th  archbifliop  to  pieces.     On  the  Thurfclay 

of  May  1640  the  king  fuddeniy  diflbl  ved  the  following  the  fpecial  commiiHon  was  open. 

parliament,  and  fuffered  the  convocation  ftiil  ed  and  proceeded  on.    JitnfuJ,  a  ringleader 

to  fit,  10  the  general  dififatisfadion  of  the  in  the  tumult,  was  imviilid,  and  within  ft 

nation.     The  bUme  and  odinm  of  both  very  few  days  afterwards  executed.  Fofter^ 

thefe  unpopular  meafures  were  laid  upon  ftit.  6.  Hume,  190.     3.  Rufiiw.  p.  1167. 

Ltfiri,  the  archbifhop  of  Canterbury.     On  Whit  lock,  p.  33.     Dugdale,  6a.     And  fee 

Saturday   9th   May    1640    a  paper  was  Mr.  Juflice  Fofter*s  Obfervations  on  this 

polled  up  at  the  Exchange,  exhorting  the  Cafe,  i.   Difc.    p.   209.    to   ftia.    and 

apprentices  to  rife  and  fack  the  archbiihop^s  3.  Difc.  445. 

houfe  on   the   Monday   following  ;    and         (k)  Std  vide  !•  Hawk.  P.  C.  ch.  i8. 

accordingly  on    the  night   of  that  very  f.  17. 
day  an  attack  was  made  upon  archbilbop 
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Case  i.  Memorandum. 

calkd. 


TwdveSeijeanu  V  N  the  Vacation  betwixt  Eq/ler  and  Trinii^  TermSy  by  the  nofti}- 
1    nation  of  Sir  John  Finch,  Knight  ^  Lord  Keeper  of  the  Gieat 
-*   Seal,  and  Sir  Edward  LirThETOHyCbiefJi^ice  of  the  Com- 
mon Pleas,  thefe  twelve  were  appointed  to  be  Serjeants : 
Of  the  Inner  Temple,  Op  the  MIddle  Temple, 

ohn  Stone y  tViiliam  Lutleton  (fecond  brother 

^  ohn  U^hltwicky  of  the  faid  Sir  Edward  Littletm)^ 

"Henry  Rolls  i  — —  Bryerwoody 

Robert  Hide\ 

Of  LincolnVPnn,  Of  Gray VInn, 

Rich.  Taylor^  Peter  Phefanty 

Ed..Atkimy  and  Fran.  Bacon^  and 

John  Green;  Samp/on  E^rs^     (the   King's 

Attorney  in  the  marohcs  of 
U^aUsy  and  now  made  one  cf 
the  King's  Serjeants}  ; 
all  of  them  then  benchers,  and  having  been readersof  their  refpcfUvc 
houfes,  who  had  Mrrits  delivered  thorn,  bearing  ^e  aift  May^  re- 
turnable in  chancery  O^abn  Triniiatis^  which  was  die  Lurut:  and 
they  appeared  in  chancery  die  Jovisy  being  the  quarto  diefoft^  and 
were  fwom,  and  gave  rings,  &c, 

Cah  ».                                         Leyton*s  Cafe. 
An  indiamcor  n  ICHARD  LEYTON  was  indifted.   For  that  he  at  5.  in  the 
ioT%nufanuto  ^V  county  of  Middle fexy  had  erefted  a  barn  upon  parcel  of  the 
the  highway  li   ^Jghway  leading  from ,  and  concluding  ad  rtave  ct  commui^ 

ha<J,  if  It  omit         o  J  '        r  r  l  j-.  j      -•         ■ 

the  words  vi  it  nocumentum  omnium  ugcorum  ac  fubditorum  aomim  rtgts  fer  vumi  fr^- 

armis.  di^am  ehntium  tranfeunttum  eqwtantiumy  i^c. 

I.  Vent.  ic8.  •  ^"^  Grimston  moved  (the  words  contra  pacemhcit\g  omitted}, 

a.  Uv.221.  *  that  the  indiftment  might  be  quaftied. 

Co.  jac.  527.  Berkley  and  Myself,  being  only  in  court,  agreed,  that  for  this 

6.  Mod.  ia«,  ^^^f^  ^j^g  indiftment  was  ill ;  and  /held,  that  it  ou^ht  by  the  law 

Yelv.  00.  f  n_     J 

sira.  834.         tobequafhed. 
8alk.  3^1.      2.  Hawk.  P.  C.  345. 

The  Court  will  But  BERKLEY  would  not  agree  thereto,  bccaufc  the  ufual  courfc 
not  quaih  a  bad  2$  not  to  qua(h  an  indi£tmcnt  for  nufance  in  an  highway  without 
indiament  for  ^  certificate  that  the  nufance  was  removed  and  avoided :  and  al- 
riitrc^bll'icertf^  though  thcrc  werc  a  certificate  by  many  of  the  inhabitants  within 
ficaTe  ihat  the  "  ^he  faid  vill  and  places  adjoining,  that  the  barn  was  not  eredcd 

rufance  it  removrd..  1-.  Vent.  370.  S^lk.  372.  3H0.  460.  Andrtwt,  tso.  3.  Com.  XXg.  50^. 
».  Hawk.  P.C.  3^7.    S«yrr,  15S.  167.    Sera.  602*     Burr.  1127.  aii6.  1.  Wtlf.3X5,  i.Tcr, Rep. 31ft. 

Upo.l 


Trinity  Term,  i6.  Car.  i.     In  B.  R.  5^5 

upon  the  highway,  nor  the  highway  ftraitcncd  thereby,  yet  he  Lrttom'i 
would  not  aflent  to  have  the  indiamcnt  quafhcd.  But /con-  ^**»« 
ccived,  becaufe  the  certificate  was,  that  there  never  was  any  fuch 
nufance  ercfted,  and  the  indiftraent  being  agreed  to  be  vicious,  it 
ought  to  be  qualhed  for  the  faid  error,  when  it  is  apparent,  &c. ; 
for  to  traverfe  and  try  it  is  a  charge  and  to  no  purpofe,  becaufe  the 
party  in  an  action  upon  the  cafe  cannot  recover  his  damages  and 
coAs/or  falfely  and  nialiciouily  indiding  him»  although  he  be  ac« 
quitted  ;  efpeciaUy  here  when  the  indi£tment  is  totally  vicious. 

Abdy's  Cafe.  C'^"  3- 

JOHN  ABDY,  an  alderman  of  London,  having  anhoufc  at ,  ^^  MiMrmam  of 
in  the  county  of  Ejfex,  where  it  was  pretended,  that  conflablcs  hi**eie<ainnw  * 
Ihould  be  eleftcd  out  ot  the  inhabitants  in  every  houfe^  by  prefent-  the  office  of 
ment  every  year  in  the  leet  of  Sir  IViUiam  Huks,  lord  of  the  faid  conjiahu. 
manor  and  leet ;  the  faid  Alderman  Ahdy^  by  the  name  of  John  ^me,  389. 
Abdy,  Efquire,  was  nominated  in  a  leet  holden  fuch  a  day  to  be  s.c.  Jon«s,46s. 
conftable  there  for  the  year  following :  and  becaufe  he  refufed,  ^o»r,  S45. 
one  John  Duke,  being  ftcward  there,  impofed  a  fine  upon  him,  and  *  i^"^.***' 
denied  him  his  privilege  to  be  freed  by  rcafon  of  bis  being  an  I'.Bac.Ab.aiJi 
alderman.  a.Bi.Rcp.i  116! 

This  being  fuggefted,  it  was  moved  to  have  a  writ  out  of  this  '•  ^™*  ^'^V 
court,  diredeid  to  the  lord  of  the  faid  manor  or  his  fteward,  to  dif-  ^^' .        ^ 
charge  hini)  becaufe  he  being  an  alderman  of  London^  ought  to  be  ^^  Hawicf  ic'o. 
there  rcfidcnt  the  grcateft  part  of  the  year ;  and  if  abfent,  is  finable.    1 .  Term  Rep,  * 

And  ALL  THE  Court  held,  that  he  ought  to  be  difcharged  by  J*  j^^  ^ 
his  privilege ;  as  attornies  attending  in  courts  arc  difcharged  of  B.Rrjl^^^*''' 
fuch  offices  of  conflables  and  other  ofiices  in  the  parifh.  And  al- 
though it' was  faid,  he  might  execute  it  by  deputy,  and  his  perfonal 
attendance  is  not  requiiite  by  the  cuftom  of  the  faid  manor ;  yet 
non  allocatur.  Whereupon  it  was  awarded,  that  a  writ  ihould  be 
direded  to  the  lord  of  the  faid  manor  to  difcharge  him. 

Sir  John  Drydcn,  Margaret  Gybbs,  and  Will.  Kingfmill,      Cam  4. 
Plaintiffs,    againft  Thomas  Yates   and  the  Bifliop  of 
Peterborough. 

Michaelmas  lerm^  lo.  Car.  i.  Roll  1 43 3.     Ante^  Page  583. 
QUARE  IMPEDIT  to  prefent  to  the  church   of  Mddleton-  in fuanimpeJh^ 
^>^^Cheney:    wherein   the  faid   plaintiffs  count.   That  fViliiam '^^ ^^ ^^^^^^ 
Wilks  was  feifed  in  fee  of  the  advowfon  of  the  faid  church  as  in  p*^**  *  ^•'^*"  '*' 
grofs,  and  the  church  being  void,  prefented  thereunto  one  Edward  \^^'^]^,n'^ 
Broome,  who  was  admitted  and   inftituted  in  the  time  of  queen  prefented  A. 
Elizabethy  and  being  fo  feifed  died,  which  dcfcendcd  to  Kobert  and  deduce  eiilt 
IVilks  bis  fon  and  heir  ;  and  he  being  fo  feifed,  died  feifed  without  ^^o""  ihecrown, 
iffuc,  which  defccnded  to  Anne^  Frances,  and  Margaret^  as  to  his  of^T'^cfen- 
fiftcrs  and  coheirs,  whereby  they  were  feifed  in  fee;  that  Frances  ts^tiontoA.  ' 
took  to  hufband  Sir  Erafmus  Dryden^  Baronet,  who  died  feifed  of  without  tra- 
that  part  of  the  advowfon  ^ro  indivlfo  with  the  other  two  lifters,  verfmg  the  prior 
which  dcfcended  to  Sir  John  Dryden  their  fon  (and  fo  conveys  the  ^'^'^^  *"/*lV. 
defcents  to  the  other  fifters)  ;  and  that  by  the  death,  of  the  faid  *^'''''"'  '^^^' 
Edward  Broome,  thelaft  incumbent,  it  belongs  to  them  to  prefent:  5-  Com.  Dig. 
and  the  defendants  difturbcd  them.  ^'*^ 

The  bifliop  pleaded,  that  he  claims  notliing  but  as  ordinary. 

P  p  3  The 
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Sfi  John         Thc  defendant  Totes  pleaded,   that  he  is  parfon  impar/onie  of 

^  Ot«  V  m""*  ^^^  prcfcntment  of  thc  king ; ,  and  that  before  the  faid  frMam  //^  ki 

«I"'V'       ^^^  ^^^  thing  to  do  in  the  faid  advowfon,   queen  Elizahetb  was 

Yatis  and  the  fcifcd  in  fee  of  the  faid  advowfonyV^  cororut^  as  of  an  advowfon  in 

Bit»oF  of    grofs  5  and  after  the  death  of  the  faid  incumbent  prefcntcd  Jamn 

pRTFRto-     jE///j,  who  was  admitted,  inftituted,  and  indufted:  that  afterwards 

lovcK.       queen  Elizabeth  died,  and  the  faid  advowfon  defcendcd  to  king  JameSy 

and  fromhinito  thekingwhichnowis,whoprcfented  thedetendanL 

The  plaintiff  replies,  as  in  his  declaration,  that  the  church  being 

void  by  the  death  of  Broome^thcy  prefented,  &c. ;  and  tr  ate&ses, 

that  James  Ellis  was  admitted,  inftituted,  and  indu£ted  upon  the 

prefentation  of  queen  Elizabeth ;  and  fo  joined  iiTue. 

It  was  found  by  verdift  at  the  common  pleas,  that  the  faid  Jama 
£llis  was  not  admitted,  inftituted,  and  induAed  upon  thc  prercnta- 
tion  of  queen  Elizabeth^  as  the  defendant  hath  aUedged  :  And  tim 
the  faid  church,  the  laft  of  September  163^,  vacavit  per  mortem  of 
/fi//.  ly — ,  the  laft  incumbent  there,  et  valet  200L  per  annum  ultra 
repri/as ;  and  that  the  faid  church  is  full  of  Thomas  Tales  ex  pr^fat- 
tatione  regis  nunc :  idea  confideratum  ejl  quid  querentes  recuperent  pra- 
fentationemfuam  verfus  defendentem ;  et  habeant  breve  to  the  biihop  of 
£jterborough^  quod  non  objiante  reclamatione  of  the  faid  Tbwnas  Yatts^ 
ac  licit  the  faid  Thomas  Yates  was  admitted,  inftituted,  and  induded 
into  that  church,  that  he  fliould  amove  the  faid  Thomas  Yatesy  et 
idoneam  perfoTiam  ad  prafentationem  of  the  plaintiffs  admittat  Jim  di- 
lationt :  et  con/ideratum  ejiy  that  thc  plaintiffs  recuperent  verfui  the 
faid  Thomas  Yates  damna  fua  pro  valor e  ecclejla  pro  dimidio  arnnfecmh 
dum  formam  Jlatutiy  which  amounted  to  lool.  et  pr a diG us  Thorn, 
Yates  in  mifericordia. 

Upon  this  judgment  Yates  brings  a  writ  of  error,  andaffigns  for 
error. 

First,  That  the  plaintiffs  in  their  replication  traverfc  tlie  ad- 
miffion,  inftitution,  and  indudion  oi  James  El/is  of  thc  prefenta- 
tion of  queen  Elizabeth  i  and  hereupon  iffue  joined  and  tried, 
where  they  ought  to  have  traverfed  the  feifin  of  queen  EUzabetbt 
^nd  not  the  admiilion,  &c. 

The  Secokd  Error,    Becaufe  judgment  was  given  for  thc 
plaintiff,  where  it  ought  to  have  been  for  the  defendant. 
L,  Riym.  237.       The  defendants  pleaded,  in  nullo  eft  erratum. 
Ante^  zo5.a.         And  after  divers  arguments  at  the  bar  it  was  adjudged,  that  the 
174-  traverfe  was  good  and  well  taken,  and  that  the  feinn  in  thc  queen 

ought  not  to  have  been  traverfed.    Whereupon   rule  was  given, 
that  judgment  fliould  be  affirmed.     Videpoftea^  589. 

Caii  5.  Thorn  agaitift  Shering. 

Hilary  Term,  15.  Car.  i.    Roll  588. 

A  traverfe  upon  Hj  TRESPASS  de  claufofra^o.    The  defendant  juftifies  his  entry  by 

a  traverfe  i»  bad   1    the  command  of  J.  S.    The  plaintiff  replies,  and  Ihews,  that 

picjdmg.  y  g  ^^g  f^ifed  in  fee  and  let  to  him  at  will,  and  traverfeth  the  com- 

YW*'  '^^         ^^^^^  ^^J'  ^'    '^^^  defendant  maintains,  that  J.S.  commanded 

Cio  *fc«/^'46i.  *^'^"  ^^  enter,  and  that  he  entered  by  his  command,  and  traverfeth 

6.*Co/h.  »•     ^^^  leafcat  will:  and  hereupon  it  being  demurred, — it  was  ad- 

a.  i.u:.  i6)o.     JUDGED  for  the  plaintiff,  that  the  command  was  traverfable;  and 

Caiib.  i66«       tliat  the  defendant's  rejoinder  to  make  a  traverfe  upon  a  traverfe, 

as  this  cafe  is,  was  not  good.     Wherefore  judgment  was  given  for 

the  plaintiff. — In  Eajier  Term^  38.  Elix.  in  Parker's  Cafe^  adjudged 

tliat  the  command  i$  traverfable. 

Mtchaeluias 
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George  Meade  a^ainft  Sir  John  Lenthall.  ^^"  '• 

A  CTION  ON  THE  CASE  for  difturbinghim  to  execute  the  An  officeto 
h\     office  of  Marshal  of  the  King's  Bench,  granted  to  ^***^  »**^"^  »• 
.;      him  by  patent  for  years  (^).    Upon   not  guilty  pleaded,  Xh'con«rn. 
aad  fpecial  verdict  found,  the  lole  queltion  was,  Whether  a  patent  theadminifira. 
of  this  office  granted  for  years  (which  was  the  plaintiff's  title)  be  tion  of  juOice, 

good  or  not  ?  cannot bcj^riinu 

It  was  argued  by  JtNKiNS   and  Maynard,  for  the  plaintiff \ 
and  by  Heath  andRoLLE,/or  the  defendant.    And  after  advife-  {*"^j^'j' 
mcnt  of  the  Court  until  this  Term,  it  was  agreed  nulla  ecntradicente^  KR0ll.Ab.847. 
that  judgment  (hould  be  given  for  the  defendant.  ft.R0uiAb.189! 

Brampston,  Chief  Jujlice^  delivered  all  their  opinions  to  be  fo,  ^7'« 
principally  for  the  reafons  given  in  the  cafe  of  Sir  George  Reig*  ^  Comf'oig. 
nolds^  9.  Co»  97- :  for  this  being  an  office  of  great  truft,  and  atten-  1S7. 
dance  continually  in  court,  great  inconveniences  would  enfue  if  Hob.  153. 
fuch  offices  might  be  grznttd  for  years^  which  thereby  might  come  ^'J^^J^^' 
in  fufpencc  upon  probate  of  a  will,  until  adminiftiation  were  com-  Doojd.  loi!^** 
roiitcd  thereof;  and  it  might  fall,  or  be  given  to  perfons  infuffi-  j.  Term  Rcp^ 
cient,  of  whom  the  Court  could  not  conveniently  admit.     And  81. 
whereas  it  was  objected,  that  it  may  be  granted  in  fee  or  in  tail,  &c. 
and  fo  defcend  to  an  infant,  &c.  and  therefore  for  years;  it  was 
anfwered,  that  in  fuch  cafe  the  Court  hath  ufed  to  put  in  another 
fit  perlbn  for  the  time.     And  whereas  it  was  objcfted,  that  offices 
of  (heriffs  were  granted  for  years,  until  reftraincd  by  a  ftatutc  of 
14.  Edw,  3. ;  it  was  anfwered,  that  thofe  grants  were  defa^o  ;  but 
it  never  was  debated,  what  inconvcniency  might  enfue  by  the  grant- 
ing of  fuch  offices  in  that  manner  which  concern  the  juftice  of  tlie 
kingdom^  and  which  require  continual  attendance. 
(«)  See  27.  Geo.  i.  c.  17. 

Lodge  againft  HoUowell.  Cah  ft, 

Trinity  Term,    15.  Car.  I.— /«  the  Crown  Offieo^ 
INFORMATION  for  the  king,  the  city  of  Lomion,  and  the  in-  "  "J"",^";  J^"^ 
•■•  former  ;  For  that  the  defendant,  being  a  currier,  bought  two  an<Uorr y^and'* 
hides  of  tanned  leather,  each  of  them  of  the  value  of  iixtcen  (hil*  tmthem,  ana 
lings,  of  perfons  unknown,  and  fold  them  unwrought,  and  not  'cJi  ihcm  un- 
converted  into  made  wares,  to  one  James  Mercer^  a  Ihoemaker  in  wrought  Into 
London^  cortra  formam  Jiatuti  \  whereupon  he  demands  the  third  [^c-^'iihr^el** 
part  of  the  faid  value  for  the  king,   the  third  part  for  the  city  of  \l^\cl^  inLJftd 
London^  and  the  third  part  for  himfelf,  by  t.  jat.  i» 

Pp4  The"-**- 
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Louri  The  defendant  pleaded  not  guilty  ;  and  the  jury  find  a  fpecial 

againft  vcrdift ,  that  the  defendant  being  a  citizen  and  inhabitant  of  London^ 
HoLLJWiLt.  bought  the  faid  two  hides  of  perfons  unknown,  and  after  curried 
them  with  oil  and  tallow  and  other  things  ncccl&ry,  and  after 
ihaved  and  dyed  them ;  and  fo  being  wrought,  fold  them  to  the 
faid  James  Mercer^  a  ihoemaker  in  London :  and,  Whether  that  be 
a  buying  and  felling  (not  being  otherwifc,  nor  converted  into  made 
wares)  againftthe  form  of  the  ftatute?  they  prayed  the  difcretion, 
&c.;  and  found  them  to  be  of  the  fame  value  as  in  tl)e  informa- 
tion, &c. 

It  was  argued  at  the  bar  by  Rolle,  Serjeant^  and  MAyNAliD,yir 
the  plainilff',  by  Mallet,  Setjcanty  and  HolboRN,  for  the  defendant ; 
and  this  Term  by  all  the  Cov kt  fcriatimy  becaufe  it  concerned 
a  multitude  of  curriers. 

5ec  5  Burn*s        And  they  all  refolved,  that  it  was  an  ofFence  againft  the  ftatute 
jurticc,  title  ^^   pf  j^  y^^^ ,    c.  22.  and  the  value  forfeited  by  the  ftatute;  for  this 
£ATHf  ft.     fgiiijjg  by  a  currier,  not  being  cut  out  and  made  into  wares,  is 
againll  the  letter  and  meaning  of  the  ftatute  of  5.  &  6.  Edw.  6.  c.  15. 
27.  £//z.  c.  16.  and  i.Jac  i.  c.  22.  all  which  were  well  weighed 
and  conftderedi  and  this  information  is  grounded  upon  the  ftatute 
of  I.  Jac,  I.  c.  22.  for  it  demands  the  third  part,  which  none  of  the 
other  ftatutes  gives.     And  the  ftatute  of  5.  Edw.  6.  c.  15.  is' per- 
petual, which  exprcfsly  forbids  all  perfons  to  regrate  for  the  buying 
and  felling  by  wholefale,  and  all  perfons  who  are  not  artificers,  to 
convert  leather  into  made  wares  :  and  this  is  a  perpetual  ftatute^ 
not  repealed  by  any,  unlefs  by  the  i.  Mary^  f.  2.  which  repeals  5.  Sc 
16.  Edw.  6.  c.  15.  as  made  and  procured  by  the  flioemakers  for  their 
private  gains  :  and  the  curriers  were  reftrained  by  the  faid  ftatute  ; 
and  therefore  the  ftatute  of  Mary  repealed  the  ftatute  of  Edwarei 
fhe  fixth,  and  allowed  curriers  to  buy  and  fell  leather  to  artificers 
who  work  it  into  made  wares.  But  this  ftatute  of  queen  Maty  was 
repealed  by  the  ftatute  of  i.  Eli%.  c.  8.  which  repeals  eight  feveral 
ftatutes  there  mentioned  concerning  leather,  and  exprelsly  revives 
the  ftatute  of  5.  &  6.  Edw.  6.  c.  15.  (becaufe  by  the  repeal  thereof 
Jcather  was  dearer,  boots  and  (hoes  and  otljer  w^res  fold  at  excef- 
five  prices,  to  tlie  undoing  oi  many)  but  only  as  to  one  claufe 
therein,  viz.  that  (hoemakers  may  fell  boots  and  ftioes  and  other 
wares  at  Calais  (which  then  in  the  time  of  Edward  the  fixth  was 
En^HJh).    But  now  becaufe  that  part  of  thcTaid  ftatute  was  re- 
pealed, it  fliews  that  all  other  parts  of  the  fajd  ftatute  are  continued, 
and  efpecially  the  ftatute  of  27.  £//z.  c.  16.  is  exprefsly  in  the. 
point,  that  curriers  by  name  ftiall  not  buy  and  fell  tanned. leather, 
unlefs  it  be  wrought  and  cut  out,  and  converted  into  made  wares 
^    now  u fed,  or  herealtcr  into  made  wares  ;  which  fhew  that  curry- 
ing only  is  not  accounted  a  converting  into  made  wares.     And 
Berkley  cited  Bra^on^  who  defcribes  wares  to  be  made  by  cutting 
put  and  fewing,  and  converting  them  into  another  fpecies :  and  the 
0*)  R<^'"?'»M     ftatute  of  i.Jac.  I.  c.  22".  repeals  the  ftatute  of  i.  EU%.c.  8.  {a) ;  for 
»« wen  !i!  s^^   it  hnth  the  f^me  words,  "  no  perfon  or  perfons,  &c.  tanned  leather, 
r.yi^f.i.c.M.  **  &c.  they  who  convert  it  into  made  wares,  &c.'*    And  although 
But  fee 'he  fta-  it  was  objefted  by  Holborn,  that  this  ftatute  was  never  inure 
tmcs  0.  ^«»,     againft  curriers,  but  that  currying  and  drefling  hath  been  accounted 
e.Ti.  iJ/iiir,  n^ade  wares  by  their  trades ;  it  was  anfwered,   th^t  thofe  ftacotes 
ii'^iox^cM.  t>cj^g  hi  force  and  not  repealed,  the  currier  was  bound  thereby  an4 
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puniiliable,  as  it  is  held  in  the  like  cafe  4.  Edw.^  pi.  i.  and       Ux>c*. 
II. Hen.  ^,  pL^i'    Wherefore  they  all  heldj  that  a  currier  may  wj^ *''"''•'' 
not  fell  nor  buy  by  wholefale ;  but  peradventurc  they  may  buy  ^^^^^"^^^^ 
and  fell  in  any  other  manner,  not  prohibited  by  any  ilatute,  as  to 
coachmakers,  joiners,  and  others,  for  the  making  of  chairs  and 
flools  who  ufed  fach  leather:   and  great  inconvenience  would 
cnfue  if  they  Ihould  be  permitted  to  buy  and  fell  whole,  not  cut 
out,  and  made  into  fome  kind  of  wares.     Wherefore  it  was  ad- 
judged for  the  plaintiff. 

•  •  Orme  againft  Pcmberton.  ^^"  3- 

'THE  PLAINTIFF  prayed  to  have  a  writ  granted  to  revoke  Pem^  On  metijim  for 
*    iertons  eleftion,  who  was  chofen  by  the  parfon  of  St.  Cathe-  parifl»»oneri  to 
r'tne,  in  Coleman-ftreet^  to  be  clerk  of  the  faid  parifti,  whereas  the  ^k*  JhSkiM^t 
parifhioners  at  their  vefiry,  according  to  the  cuilom  of  the  pariih,  bench  will  gram 
had  ele£ted  the  faid  Orme ;  and  that  the  Court  would  direct  them  a  mandanmt  to 
to  admit  the  faid  Orme. — And  hereof  the  Court  would  advife,  ^^  arcbdcicoo 
and  appointed  that  precedents  fliould  be  fcarchcd  what  hath  been  aoJT*' »""*"' 
done  m  fuch  cafes.     In  Trinity  Term^  ai.  Jac.  i.  a  prohibition  was  q^^^  1^^*670. 
awarded  againft  a  parfon  and  clerk  who  fucd  in  the  fpiritual  court  ,.  Bi.C0fn.j95. 
to  be  admitted,  as  ele£led  by  the  parfon,  and  the  other  eleded  in  Cowp.  170. 
the  veftry.  *•  Tom  Rep. 

X77. 

Yates  againfi  Sir  John  Dryden  and  Others.  0x114. 

Michaelmas  Term,  lO.  Car.  i.  Roll  1473.— /«  the  Common  Pleas^ 
Antt^  Page^S^. 

ERROR  of  a  judgment  in  the  common  pleas  in  a  ^uare  impedit ;  If  the  king 
where  the  judgment  being  upon  verdift,  Tates  bnngs  a  writ  of  *>5»"8* «  'V**  ^ 
error,  and  hanging  the  writ  of  error  the  king  brings  a  writ  of  right  "^  ^^^^ 
of  advowfon ;  and  bv  motion  to  the  Court,  the  proceedings  in  the  ,„^^,/,  ^thV 
writ  of  error  were  ftayed  until  the  trial  in  the  writ  of  right ;  and  proceedings 
when  the  mife  was  joined  upon  the  right,  who  had  beft  right:  and  *»"  ft«y  till 
thereupon  ipecial  verdid  given.  '^^  *"**• 

After  verdid  one  of  the  tenants  died.    The  queftion  was,  In  writ  of  right 
Whether  thereby  the  writ  fliould  abate  ? — And  after  long  debating,  «*>«  f«i«  «*>«»• 
it  was  rcfolved  and  adjudged,  that  the  writ  Ihould  abate  in  all.       ^"f  ^^^^  ^^  *«- 

■>      o     ^  USUI  nf^^r  ^gj..  ^ 

did.    Ante,  574. 

'  The  Court  afterwards  proceeded  to  the  examination  of  the  errors ;  injunaion  to 
and  upon  debate  adjudged,  that  it  was  n^t  erroneous,  and  gave  ftay  pfoceedinge 
rule  that  judgment  fliould  be  affirmed,  unlefs  caufe  were  fliewn  '^^med^'lJI!?' 
the  firft  Monday  of  this  Term :  and  no  caufe  being  then  fliewn,  \sfcTofi  \  wric 
rule  was  abfolutely  given,  that  judgment  fliould  be  affirmed.  of  error. 

3.  Keiy.  17.     Chan.  Caf.  44S.    Gilb.  Chan.  194.    ft.  Harrilbn*s  Chan.  fta3. 

In  the  interim,  Tates  exhibited  a  bill  in  the  exchequer  chamber 
againft  the  defendants  in  the  writ  of  error,  and  ferved  them ;  and, 
upon  their  anfwer,  obtained  an  order  to  flay  that  fuit,  that  they 
fliould  not  draw  up  the  faid  judgment,  and  ferved  all  the  parties 
and  their  counfel  therewith  ;  and  afterward  ferved  the  prothono- 
Taries  of  this  court  with  this  injunftion,  that  they  fliould  not  enter 
^p  the  j\jdgmcnt  which  tlic  Court  had  commanded  to  be  entered  up. 

Tlic 
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Ya  Til  The  Attorney  General  hereupon  exhibited  a  plea,  which  was,  that 

a^utnfi       Margaret  Gybbs  held  tliat  advowlbn  in  coparcenary  with  the  other 
D»TDEw"and    ^^  plainuffs  by  knight's  fcrvice  In  caplte^  and  died  feifed,  which 
Othsjis.      defcended  to  frilliam  Gybbs  her  fon  and  heir,  of  full  age,  v/z.  of 
twcnty-fcven  years  ;  and  for  want  of  his  fuing  out  livery,  it  be- 
longed to  the  king  to  prefcnt ;  and  demanded  judgment^  rxrrv//9. 

The  Court  all  held  it  to  be  no  plea,  efpecially  there  being  no 
ofSce  produced  finding  the  fame. 

When^  a  The  Attorney  and  Solicitor  General  much  infiflcd,  that  a  title 

clear  liUc  ap-  appearing  for  the  king,  the  Court  ex  officio  ought  to  award  for  the 

•Ird'foMto'*'  '^'^^gJ  *"<*  relied  upon  21.  Edw.^,  pL  30.   12.  Hen.  7.  plTii.  that 

king,  jhe  Court  the  king  (hould  have  the  right  of  any  coparcener,  and  N.  B.  38.  E. 

ihaii,  ex  officio,  that  where  title  appears  for  the  king  (a),  the  Court  fhall  award  a 

give  judgmenc  ^nt  to  the  biftiop  for  the  king, 
in  his  favoor. 

Hoh.  117.  Yet  ALL  THE  CouRT  held,  that  here,  as  it  is  allcdged,  there  is 

Moor,S7t.        not  an]^  colour  of  plea,  but  it  ought  to  be  rejefied;  lor  it  is  but 

I.  Mod.  27.  b.  matter  in  fa£t,  efpeciallv  in  this  writ  of  error,  the  judgment  being 

vaiigh.  64.      given  in  the  common  pleas,  and  execution  for  damages  given  in  the 

'  '^•-       cafe,  and  increafed  here  by  the  ftalute  of  3,  Hen.  7.  c.  10.  which  is 

not  to  be  eftopped,  or  the  parties  to  be  delayed  by  fuch  bare  fur- 

mifes>  not  being  grounded  upon  any  matter  of  record. 

The  cafe  was  afterwards  argued  at  the  bar  by  Holbork,  /or  the 
defendants  in  the  writ  of  error,  and  prayed  that  judgment  might  be 
affirmed ;  for  there  is  no  colour  for  this  plea,  nor  any  matter  con  fe  fled 
of  record  by  pleading  betwixt  the  parties,  that  the  king  hath  title  to 
prefent ;  for  then,  true  it  is,  the  Court  ought  to  dire£t  a  writ  to 
the  biftiop  for  the  king  ex  offido^  as  it  is  in  11.  Heru  4.  by  Fit%b.  38. 
12.  Hen.  12.  pL  .  9.  Hen.  7.  pi.  9.  I9.  Hen.  T-pL  12. per  Finevx : 
but  when  it  doth  not  appear  upon  the  fame  record,  there  is  not  in 
fuch  cafe  any  book  which  maintains  that  a  writ  fliould  be  fent  to 
the  bifliop  for  the  king. 

UfMflreim^tlitf  And  whereas  it  was  here  objeAed,  that  the  verdift  in  the  writ  of 
if  a  fpeciai  vcr-  right  of  advowfon  (being  a  writ  of  the  higheft  nature)  (hould 
&\Q  find  that  control  the  verdift  in  the  quare  impedit  \  for  there  the  verdift  is, 
miiiS*tt"°*  *he  ^^^^  ^^^  ^^^^  James  Ellis  was  not  admitted,  inftituted,  and  induded 
king*8  prHen.  ^^  eccUJiam  pradi£lam  ad  pra{entationem  di£fa  nuper  regimt  Eliza-' 
tation,  a  con-  betha  modo  it  forma  prout  the  defendant  hath  alledged ;  and  the  fpe- 
trary  mdift  cial  vcrdift  in  the  writ  of  right  finds,  that  the  faid  James  EUis  was 
^^r^hf  ^h  *^i"i"cd, inftituted,  and  induced  adecclefiam  pr^di£fam  expntfenta- 
fame  church*  *  ^^^"^  ^'^^  ^^P^^  Elizabeths  regina^  which  being  a  more  high  si&ion 
bucnotbetween  deftroys  the  former  verdidt  in  the  quare  impedit ;  and  therefore  the 
thef.mepar-  judgment  and  execution  is  thereby  to  be  avoided,  as  Banks* 
ties,  fhall  not  Juorney  General^  and  Herbert,  Solicitor  General^  affirmed  ;  Hot* 
dial  *^*  ''^^  BORN  anfwered  thereto,  Admitting  there  had  been  two  contrary 
impcdit!'^'^*      verdifts,  yet  the  firft  verdift  in  the  quare  impedit,  and  judgment 

thereupon,oughtnot  to  be  avoided  unlefs  by  error  or  attaint.  And 
^ro.  j2c.  134.  ^fjgj,g^5  j^  ^35  allcdged,  that  where  the  fai^  verdift  in  the  writ  of 
Hob  54.  right  of  advowfon  found  good  title  for  the  king,  therefore  the  Court 

4.  Moo.  379.    ex  officii  ought  to  ftay  the  awarding  of  entering  judgment  upon  the 

qua*  eimpcdu,  B,nd  oughtto  award  a  writ  totlie  bilhop  for  the  king;  bo 

(fl)  $ce^9.Geo.  3.  c.jl* 

anfwered. 
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anfwcrcd,  Admitting  there  had  been  a  good  and  abfolutc  title  found       YATii 

therein  for  the  king,  yet  being  a  collateral  record,  the  Court     ^r«»V 

Ihould  have  no  regard  thereto,  but  ought  to  proceed  in  the  judg-    j^^^J^^^^^ 

ment  to  the  revcrlal  or  affirmance  thereof  in  the  common  pleas,     Otmiih. 

that  being  their  commiffion,  and  no  other.    And  he  faid,  as  this 

cafe  now  is,  there  being  no  general  but  a  fpecial  verdift  found,  fo  Ante,  51X. 

as  noH  con/tat  what  it  is  until  judgment  fhall  be  given  in  the  writ 

of  error,  that  the  faid  judgment  cannot  now  be  given,  and  there-  5,  com.  Dig. 

fore  it  cannot  avoid  the  firft  judgment  in  the  quare  impedit^  bccaufc  176. 

the  writ  is  abated  by  the  death  of  one  of  the  parties. 

Berkley  and  Myself  were  of  this  opinion,  for  we  have  no- 
thing to  do  but  to  reverfe  or  affirm  the  judgment,  efpecially  as  this 
cafe  is,  where  judgment  is  ^iven,  and  damages  and  coils  in  the 
quare  impedtt  againll  the  defendants  there,  and  no  colour  to  flay 
execution  thereof,  and  where  damages  are  increafed  by  this  Court, 
the  faid  judgment  being  affirmed  by  the  ftatute  of  3.  tien.  7.  c.  10. 
becaufe  the  writ  of  error  was  in  delay  of  execution  ;  and  this  plea 
being  matter  of  h6i  only,  and  demanding  whether  there  ought  to 
be  execution,  there  being  no  apparent  error  affigncd  to  reverfe  the 
judgment,  it  cannot  be  good.  /  iniifted  upon  Holland^ s  Cafe  (a), 
where  it  was  agreed,  that  a  writ  of  error  is  but  a  commimon  to 
examine  errors,  and  there  much  doubted  what  things  mieht  be 
affigned  for  error ;  and  therefore  was  of  opinion,  that  judgment 
being  entered,  and  damages  and  cofts  ligned,  it  ought  to  be  af- 
firmed. 

But  becaufe  the  Attorney  and  Solicitor  General  were  earned  to  Sfm.  if counM 
argue  for  the  king,  thb  Court  gave  them  liberty  to  argue  if  they  ^*y  ^^f^y  ^ 
would,  the  Solicitor  upon  Monday  j6.  November^  and  the  Attorney  Gena^^foTth© 
upon  the  Monday  following.    The  Attorney  faid,  that  he  for  the  king.      ^ 
king  was  to  argue  laft,  and  that  none  jQioula  argue  after  him  ;  but 
I  doubted  thereof. 

At  the  day  appointed  the  Attorney  General  argued  very  confi-  • 

dently,  that  no  writ  ought  to  be  awarded  for  the  plaintiffs  to  the 
bifhop  in  the  writ  of  quare  impedit\  but  that  the  Court  ex  officio    » 
ought  to  award  a  writ  to  the  bifhop  for  the  king:  First,  Becaufe 
the  verdi£l  in  the  right  of  advowfon  (although  it  be  a  fpecial  ver- 
dift)  finds  exprefsly  contrary  to  the  verdift  in  the  quare  impedtt ; 
and  this  being  an  a£tion  of  an  higher  nature  ought  to  be  believed  ; 
for  the  vcrdift  in  the  quare  impedit  finds,  that  J.  Eiiis  was  not  ad  -  4.  Cow.  Dip. 
mitted  and  inflituted  upon  the  prefentation  of  ^een  Elizabeth ;  4^3- 
and  the  vcrdift  in  the  right  of  advowfon  finds;  that  ^een  Elizabeth^ 

anno ,  non  habens  jus  prafentandi^  prefented  the  faid  f.  Ellis ^ 

who  was  admitted  and  inflituted  to  the  faid  prefentment  of  the 

queen,  which  is  exprefsly  contrary  to  the  verdift  in  the  quare  im- 

pedit^  and  deflroys  the  plaintiff's  title,  for  the  queen  had  gained 

right  againfl  all  out  him  who  had  the  true  and  very  right ;  and  the 

verdifl  quidadmanus  noftras^  isfc,  is  better  than  the  other  who  hath 

no  right.     And  the  cafes  in  11.  Hen.  4.  pi.  71.  and  other  Books 

before  cited,  were  vouched  again,  that  where  title  appears  for  the 

king,  the  record  being  in  this  court,  although  the  writ  is  abated 

by  death,  yet  there  is  a  fufficient  record  to  entitle  the  king,  whereof     -,      -j. 

the  Court  ought  to  take  notice :  and  he  put  many  cafes,  where,  by  JL  °"*    **' 

(^)  Michaelmas  Term,  j^.ib^i,  E|ii. 
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Yatii       reafon  of  outlawry  or  felony,  the  Court  (hall  award  the  parties  to 

agaUfi        beia  execution.     Secondly,  he  faid.  Although  the  grand  jury 

D*  YDEiTaiMl   ^^^^^  ^^^^  ^he  queen  had  minus  Jus  habendi  frajentaticnem^  yet  for- 

OTREAft.       afmuch  as  the  queen  prefented,  ihe  hath  gained  the  poOcffion,  the 

adniiilion,  and  inflitution  of  her  clerk,  and  hath  majusjui  than  he 

who  hath  not  any  title ;  and  1%  appears  not  that  tlie  plaintiffs  have 

any  title :  wherefore  he  prayed,  &at  a  writ  might  be  awarded  fox 

the  king. 

But  afterwards  all  the  Court 9  fcnattm^  delivered  their  opi- 
nions, That  the  plea  pleaded  is  merely  void,  being  upon  a  furmife, 
and  without  any  record  Ihcwn,  as  4.  Hcn^  7.  pL  5.  Secondly, 
That  the  verdid  in  the  writ  of  right  being  but  a  fpecial  verdid, 
it  doth  not  appear  (if  the  writ  had  not  abated  by  death),  whetba 
judgment  Ihould  have  been  for  the  king  or  for  the  defendants. 

/conceived  clearly,  judgment  ought  to  have  been  given  for  the 
defendants  ;  for  the  verdi<$  being,  that  ^een  Ei'iTUiheth  nwi  bahem 
JUS.  prafcntandi^  yet  prcfented  to  the  advowfon  as  in  fuo  pUfiojure^ 
as  the  preientation  mentions,  it  is  a  void  prefentment ;  for  tbe 
Ant«,  99,  ICO.  queen  was  deceived  in  her  prefentment,  which  made  it-  mereJy 
6.  Co,  19.  b.  ^^y  ^^  ^^  jl^g  queen,  who  can  do  no  wrone ;  and  the  uAjrpation  k 
only  in  the  incumbent,  who  procured  him^lf  to  be  inflituted,  and 
lie  IS  the  wrong-doer,  and  againft  him  only  the  quare  impedit  is  al- 
ways brought;  and  no  pofleinon,  or  rather  no  right,  is  gained  onto 
the  queen  by  fuch  prefentments  by  ufurpation.  But  the  other 
Juflices  doubted  of  this  point.  I 

Hofc.  i«7.  But  they  all  refolvcd,  that  there  ought  to  be  a  clear  title  and 

Cro.  Jac  siS.  right  appear  for  the  king,  and  confeflcd  by  the  parties  in  pleading,  or 
otherwifc  fully  apparent ;  for  if  not,  the  Court  ought  not  to  award 
a  writ  ex  officio  for  the  king:  and  as  this  cafe  is,  there  is  not  anv 
clear  title  appears,  for  by  death  the  writ  of  the  right  of  advowfon 
abated,  and  the  verdift  of  no  force  ;  and  that  there  is  no  fnch  con- 
trariety appears  by  the  verdift ;  for  thr  fecond  verdift^  if  it  had 
been,  tn  force,  is  no  concluding  record,  but  only  an  evidence, 
which  may  well  be  contradifted. 

But  it  was  refolved  by  them  all,  although  the  verdift  had  been  in 
force,  and  had  been  to  die  contrary,  yet  being  here  by  writ  of  error, 
which  is  only  to  affirm  or  reverfe  tbe  judgment  given  in  the  com- 
tiion  pleas,  they  all  agreed  to  affirm  the  judgment,  and  that  there 
was  not  any  error  therein. 

In  the  judgment  of  the  common  pleas,  there  being  a  writ  awarded 
to  the  bifliop  to  remove  the  faid  Tates^  that  writ  ought  to  be 
awarded  ;  and  neither  li/w  nor  any  other,  who  hath  pretence  of 
title  after  the  judgment,  or  pendent  the  fame,  can  hinder  but  that 
the  judgment  and  execution  ought  to  pafs. 

And  for  the  damages  which  were  given  in  the  common  pleas« 
and  for  tlie  increafe  given  in  this  court  for  tbe  delay  of  execution 
r  where  700I.  damages  and  coils  are  given  for  delay  of  execution, 
Co.  i6  b.  °y  ^^^  ftatutc  3.  Hetu  7.  c.io.),  they  were  well  given,  and  due  to 
the  plaintiff  who  furvived,  and  the  death  of  one  of  the  plaintiffi 
doth  not  alter  the  cafe. 

Whereupon  judgment  was  affirmed,  and  writ  awaided  to  the 

bifhop. 
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Lee's  Cafe.  Caie  5. 

CtTIEfame  day^  being  Saturday^  Richard  Lee  and  fcvcn  others  Pcrfons  com* 
-*    wore  brought  up  on  a  habeas  corpus  from  Colshofur,     It  was  m.tted  for  *b. 
returned,  that  they  were  committed  there  to  gaoU  being  anabaptiOs,  feming  them- 
ufing  conventicles,  and  abfenting  themfelves  from  all  parochial  ^l*^!!!"^"?* 
churches,  and  baptifing  and  preaching,  being  ail  mechanical  per-  ]n\txvd  to  bail 
fens,  ti/z.  taylors,  weavers,  and  fuch  like.  And  it  bcinjg  proved  by  after  the  india* 
their  own  confcffions,  that  one  of  their  company,  of  the  ace  of  *"<««  found, 
fixty  ycarSf  utterly  difallowed  of  the  adminiuration  of  the  &cra-  ii«t*»«ToicTi. 
mcnts  by  the  miniftcrs  of  our  church,   an  indiftment  thereupon  ^^^^ilg24mry 
being  found  at  the  feffions  of  the  peace  holden  at  Chelmsford  for  c.'  iS. 
the  county  of  EJpx^  for  their  abfence  from  church  for  a  month, 
and  reforting  to  conventicles,  againft  the  35.  Etiz.  c.  i.   they, 
being fe'vcrally  arraigned,  pleaded  not  guilty  modo  et forma ;  which 
being  returned)  a  trial  was  appointed  to  be  at  the  bar  upon  Tuefday 
the  twenty-fourth  of  November  following.    The  flatute  was  read 
to  them,  becaufe  they  pretended  there  was  not  any  fuch  ftatute 
made  againft  them,  or  that  they  knew  of  any  fucb  ftatutc,  but  only 
againft  recufants ;   and  the  Court  advifed  them   to  coniider 
thereof,  and  timelv  to  .prevent  the  penalty  which  would  enfue  upon 
convidion.     In  the  mean  time  tliey  were  appointed  to  be  bailed, 
and  to  appear  at  the  faid  day  of  trial,  and  in  the  interim  to  be  of 
good  behaviour. 

Brice'sCafe.  Cais^. 

"DRICE,  being  committed  by  the  Earl  of  Denbigh^  brought  bis  a  general  war. 
^  habeas  corpus :  and  it  being  returned,  that  he  was  committed  to  ram/ in  which 
the  gaol  afOxon  by  the  faid  earl,  "  to  remain  there  without  bail  or  ^  ^^^'^^  <^^"^« 
«*  mamprife  until  he  were  delivered  by  the  Juftices  in  eyre,"  it  was  ^  (JJ^^'**"'"* 
ordered  that  he  ftiould  be  bailed  for  twelve  days,  and  that  in  the  vod!^"'  ** 
interim  they  fhould  amend  the  return  ;  for  the  return  being  ge-  Ams,  133. 50^. 
neral,  and  no  fpecial  caufe  fliewn,  it  was  held  to  be  abfolutely  void ;  579- 
and  if  the  return  were  not  amended,  and  good  caufe  fhewn  at  the  ^J*  •*'<> 
day,  it  was  ordered  that  he  Ihould  be  abfolutely  difmiffed.  f.  i   Ind' w 

CamJtn'i  opinion  on  it,  u.  St.Tr.  319.  and  2.  Hawk.  ch.  16.  t,^,  and  ch.  15.  f.  71. 

Derby  agahji  Hemming.  Cai.  7. 

Hilary  Term,  I i.  Car.  I.     Roll 

OR  of  a  judgment  in  the  common  pleas,  in  debt  upon  an  a  verdi^  on  an 
obligation  of  one  hundred  pounds,  conditioned  for  the  pay-  iflue  mr joined 
ment  ot  sil.  6s.  8d.  '"  }^^  ^ 

The  defendant  pleaded,  that  he  paid  the  forefeid  ail.  6s.  8d.  at  [riH,*il  not 
the  day ;  and  fo  miftook  twenty-one  pounds  for  fifty-one  pounds,    aided  by  tho 

The  plaintiff  replies,  that  he  did  not  pay  the  faid  51I.  6s.  8d.  j^^J^^^^^ 
at  the  day  in  the  condition,  prout  the  defendant  hath  pleaded  ;  et  •''*-^*'  '* 
hoc  petit  quody  l^c.     Et  defendens  ftmlliter.     And  upon  this  verdift  ^  RoIi"^*'**'*^* 
judgment  was  given  for  the  plaintiff.  Hobaft,*n3.^^' 

It  was  now  afligned  for  error.  For  that  the  defendant  pleads  pay-  ^ro.  jac  14. 
ment  of  21I.  6s.  8d.   and  the  plaintiff  faith,  non  Jolvit  die  faid  550-586. 
51I.  6s.  8d.  et  hocy  tsfc.  fo  there  is  not  any  iflue.  Stra^.^641^^' 

The  Court  doubted  herein.  Whether  there  might  be  a  re^  i.com.Dig.331, 
//^a/&r  awarded  ?  But  becaufe  it  was  adjudged  in  the  common  5C0m.Dig.145. 
pleas,  no  iflue  being  joined,  and  damages  and  cofts  given,  it  was  ''g^c^b  '^f 
held  there  might  not  be  a  repleader.     And  it  was  reverfed.  cowp.  82^''' 

Dou{l.  6S3.     I.  Terip  Rep.  i4t.     a  Term  Rep.  7^8. 
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Pelham  againft  Hemming. 

Hilaty  Term,  1 5 .  Car,  i .     Roll  999. 

ERROR  of  a  judgment  in  the  common  pleas,  in  debt  upon  an 
obligation  of  one  hundred  pounds,  conditioned,  that  if  Htnrj 
Hemming^  or  Robert  Hemming  the  defendant,  paid  51I.  6s.  8d.  to 
Sir  Robert  Napper  fuch  a  day,  then  it  (hould  be  void. 

The  defendant  pleads,  folvit  ad  diem  ;  and  it  was  found  againft 
him,  and  judgment  given  for  the  plaintiff,  quod  recuperet  debitum 
et  damna^  tifc.  againft  the  faid  Robert^  et  pntdiffus  Henricus  if 
mifericordia^  where  it  (hould  have  been  RobertuSy  for  Henry  was  no 
party  to  the  record. 

Mayn ARD,  for  the  plaintiff'^  affigned  this  ore  tenui  for  error. 

And  ALL  THE  Court  held,  that  this  entry  is  but  mifprifioa 
of  the  clerk ;  wherefore  it  was  ruled,  that  it  mould  be  amended, 
and  the  judgment  affirmed. 

Dougl.  114.     I.  Tcnii  Rep.  782* 

See  16.  U  17.  Car.  ».  c.  8.  and  4. 1^  5.  Ann.  c.  t6. 


Case  9. 

In  battery 
againlY  hu(b:)nd 
and  wife,  wheie 
h9  pleads  ntti 
gmiiy,  »ndjh4 
juAihci,  they 
ought  both 
to  join  in  the 
averment. 
Anie,  417.573. 

Cro.  Jac.  239. 
Cro.  KHx.  883. 
Hob.  126.      I. 


Cask  to. 


trpon  M  vfrii  of 
repl^vlni  if  th« 
ihen£f  do  not 
take  pledges, 
the  judgment 
will  be  <fro- 
moiri ;  but  on 
a  replevin  by 
fUiMt  pledges 
are  not  necsT- 
fary. 
Ante,  4^6« 

S.C.Jone9, 439. 
Crn.  Jac.  414. 

2.  \n\\.  340. 

3.  Mod.  57. 
ManJ.  46. 


Watkinfon  and  Joan  his  Wife  againft  Turnor. 

U  RROR  of  a  iudgment  in  the  common  pleas,  in  battery  againft 
^  the  hufband  and  wife,  where  the  defendant  ff^atkinfin  pleaded 
generally  not  guilty,  and  the  hufband  and  wife  quoad  the  wound- 
ing pleaded  non  culp.  and  quoad  tlie  battery  the  wife  pleaded  jufti- 
iication ;  and  concludes  with  an  averment,  **  et  hoc  parata  efl  veri- 
^^  ficare**  where  it  ought  to  have  been,  '*  parati  funt  verificare^^ — 
And  this  being  afligned  for  error,  ore  tenus^  the  Court  much 
doubted  whether  it  were  good,  for  the  hufband  ought  to  have 
joined  with  the  wife :  wherefore  they  all  would  adyile,  and  fee 
the  precedents  in  the  common  pleas  in  this  point. 
Browol.  6.     Palm.  68.     5.  Com.  Dig.  195.     3.  TeriD  Rep.  627. 

Trcgofc  againft  Wenncl. 

Michaelmas  Term,  15.  Car,  1.  Roll  226, 

pRROR  of  a  judgment  in  the  common  pleas,  in  replevzM^ 
*-*  brought  in  the  hundred  court  by  pieinty  and  removed  into  the 
common  pleas  hyrecor  dare  facias  loquelam* 

The  error  was  afligned,  Becaufe  it  doth  not  appear  that  pledges 
were  returned  upon  the  pleint;  and  it  waf'much  infiiled  upon  at 
the  bar,  that  tills  was  error,  and  relied  upon  Huffefs  Cafe  {a). 

And  ALL  THE  Court  agreed,  according  to  the  faid  cafe,  that 
if  upon  the  original  writ  pledges  be  not  returned  (becaufe  the  writ 
commands,  that  if  pledges  be  found,  that  then,  &c.  and  it  is  to 
the  king's  diladvantage  if  pledges  be  not  found,  as  the  lofs  of  his 
fine),  it  was  error;  but  whether  it  be  fo  in  this  cafe  was  much 
doubted,  becaufe  the  fheriff  may  make  replevin  without  pledges 
finding:  and  here  the  error  is  of  the  jud^rment  in  the  common 

J)leas,  and  it  is  no  error  in  them ;  and  peradventurc  pledges  were 
bund  and  not  returned  ;  and  it  is  at  tlie  fheriff*s  peril  if  be  do  not 
take  pledges,  according  to  the  fUtute  of  fVeJiminfier  2.  cap.  a.. 


(«}  9.  Co.  71. 


Memorandanb 
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Memorandum.  ^^"  "• 

UPON  the  fixth  of  November  this  Term,  The  Lord  Keeper  of  The  day  for 
the  Great  Seal,  The  Lord  Treafurer,  1  he  Lord  Privy  Seal,  *''/'"? of Oieriffi 
The  Earl  of  jrundel  Earl  Marfhal,  The  Earl  of  Pembroke  Lord  lei^j*^^';;^ 
Chamberlain,  The  Lord  Cottington  Chancellor  of  the  Exchequer,  meetioj  of  par- 
and  all  the  Juftices  of  both  Benches  and  Barons  of  the  Exchequer,  liamenr, 
were  allembled  in  the  exchequer-chamber  to  nominate  three  per-  Anic,  13. 
fons,  of  every  county  throughout  England^  to  be  prefented  to  the  impey'»orr.sii. 


king,  that  he  might  prick  one  of  them  to  beflierifF  of  every  county,  9»  "o* 
ij  ufually  done  according  to  the  ftatutes  9.  Edw.7..  f.  2.  *;.^*** 


14.  Edw.  3.  c.  7.  2^.  Hen.  6.  c.  8.  21.  Hen.  8.  c.  20.  upon  the  ^  ^^^.^  ^^ 
third  of  'Sovembety  being  Crqftino  Animarum  (a) .  But  becaufe  it  43*,  433,  * 
was  the  firft  day  of  the  parliament,  and  the  lord^  were  to  attend 
upon  the  king,  it  was  refolved,  by  the  advice  and  rcfofution  of  the 
major  part  of  the  Juftices,  with  whom  conference  was  had  in  this 
caufe,  tliat  it  might  be  well  put  off  to  another  day ;  and  The  Lord 
Keeper,  notwithftanding  the  llatutes,  deferred  it  until  tliis  day. 

(a)  Akered  to  cbe  morrow  of  St,  Martin  bj  24.  Geo.  a.  c.  48.  f.  11.— See  ante,  ij* 

Sloper  againft  Child.  c*..  „. 

Niebaelmat  Term 9  1 5 .  Car»  i .    Roll  65  r . 

pRROR.    The  error  affigned  was.  That  in  the  writ  of  venire  AviHinfaami 
**-'  facias  awarded  to  the  Iheriff  of  Somerfetjhlre  the  word  vicecomiti  leaving  out 
was  omitted  ;  yet  the  {hcriff  of  Somerjetjhire  returned  the  panel,  "«">''««»»<«'• 
and  his  name  was  indorfed;   and  after  habeas  corpora  juratorum,  ^p^^^^^^- 
the  jury  appearing,  the  verdift  and  judgment  was  tor  the  plaintiff,  by  s.'iUre! 
—And  this  error  being  afligned,  it  was  held  a  clear  error:  but  becaufe  c.  15. 
upon  the  roll  the  writ  was  awarded  ^^vlcecom.  Somerf*^  and  the  Ante,  9. 
omittance  of  the  (heriff  is  the  fault  of  the  clerk,  therefore  all  i.Roil.Ah.»o5. 
THE  Justices  agreed,  that  it  ought  to  be  amended,  and  that  the  ^^'  *^* 
judgment  Ihould  be  affirmed,  unleis,  &c.  ^^*^-  ^4- 

•*      *  .  j.Bac.Ab.  274. 

Sir  Henry  Williams's  Cafe.  Cai.  n. 

^IR  HENRY  WILLIAMS  prayed  a  prohibition  to  the  council  ®„.  if  a  legacy 
"^  of  the  marches  of  JVales^  becaufe  he  was  fued  there  for  a  legacy  ^ove  501.  can 
above  the  value  of  fifty  pounds,  viz,  fixty  pounds  :  and  it  was  an-  ^  ^^^  ^^^ »" 
fwered  at  the  bar,  tliat  their  inftruftions  were  to  hold  plea  of  le-  '^'f  '"*^*^****  **' 
gacies  of  any  fum. — ^But  the  Court  doubted  thereof,  whether  Amc'^i     % 
luch  inftruftions  fhould  be  good  to  warrant  their  proceedings,         '  * 

becaufe  caufes  teftamentary  and  legacies  are  fuable  in  the  fpiritual  *'  5*^* 
court,  and  not  elfewhcre,  notwithftanding  their  inftruftions ;  for 
they  cannot  warrant  that  which  is  not  according  to  law,  and  the 
ilatute  of  34.  Hen.  8.  c.  26.  warrants  that  court. 

Calmady*s  Cafe.  Cai^  14. 

/^ALMADY  prayed  a  prohibition  to  the  court  of  requeflf?.  For  Prohihirion 
^^  that  in  an  aAion  of  trover  for  divers  goods,  after  verdift  and  slanted  to  the 
judgment  in  this  court,  and  affirmed  in  a  writ  of  error,  the  de-  ^°"'j:  <^''*- 

fend  ant 
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Cai.max>y*s    fcndant  furmifed  matter  of  equity,  and  that  he  was  furprifc^  ifl 
Case.        the  trial,  and  had  not  his  witnefles  there,  having  had  two  verdifts 
J  ,^  before  againft  this  trial,  the  queftion  being  upon  falc   by  the 

Cfo.  l»c!3V<.  commiflioners  upon  the  llatute  of  bankrupts.  "Whereupon  a  pro- 
hibition was  granted ;  and  the  Court  resolved,  that  fo  they 
would  always  do,  whenever  any  exhibited  bills  were  after  vcrdift 
and  judgment.  In  the  Cafe  of  Stepney  v.  Lloyd  {a) ^  in  the  com- 
^mon  pleas,  where  durefs  was  pleaded  to  a  bond,  and  afterwards  aii 
attachment  iffued  out  of  the  court  of  requefls  againft  the  defendant, 
it  was  held  to  be  a  good  plea,  and  there  rcfolvcd,  that  the  court  of 
requefts  cannot  grant  an  attachment  of  conten^pts  and  in  37.  Elix» 
it  was  agreed  ^r;-  totam  Curiam  to  be  againft  law,  that  the  court  of 
requefts  fbould  commit  any  ;  and  in  40.  Eliz.  in  this  court,  Auften 
V.  Breerton[b)^  in  an  action  and  judgment  for  the  plaintiff,  tlie 
defendant  fued  in  the  court  of  requefts  to  he  relieved,  this  Courl, 
upon  examination,  did  bail  the  party,  and  Sir  Thomas  Gawdy 
was  con  vented  before  the  queen  for  it ;  yet,  notwithftanding,  it  was 
held  good  enough,  and  Breerton  was  inforced  to  fatisfy  the  faid 
judgment. 

(a)  Cro.EUz.  647.  (Jb)  3.'Leon.«29. 


CAfB  15. 


Anonymous. 


f^.  If  a  fc     PROHIBITION  was  prayed,  For  that  one  J,  S.  (who  was  a 

qucftrator  of     X    curate  and  fequeftrator  of  the  rcdory  of  X).  in  Londun^  by  r^fon 

V*^**7  *1       that  Mr.  fValker^  for  contumacy  and  other  caufes,  was  fufpended 

37.Hw.'8.r.'ii.?  f^om  exercifing  his  funftion  there)  fued  four  of  the  pariihioners 

in  the  fpiritual  court  for  tithes  of  their  houfes,  and  not  before  the 

^*in?t.'66o?^  mayor,  according  to //j^  decree  and  the  ftatute  of  37-  Hen.  8.  c.  12, 

Cro.  EHz.  4*76.  f-  2*  ii«  for  they  ought  clearly  to  fue  before  the  mayor  of  London^ 

Moor,  912.       and  not  in  the  eccleiiaftical  court,  and  therefore  divers  prohibitions 

Noy,  130.         have  been  granted.     But  whether  in  this  cafe  it  was  graotable,  tlic 

Lit\"    o      ^^^^J'  ^'  being  neither  parfon  nor  vicar,  was  the  doubt.     And  it 

Hl'rd.*ioi!i  16.  ^^s  moved  at  the  bar,  that  for  houfes  tithes  ought  not  to  be  paid, 

190.  unlefs  there  be  a  fpecial  cuftom,  .as  in  Dr.  Grant's  Cafe  {a)  is  clearly 

Bunb.  16.238.  refolved ;  and  the  ftatute  is  introduftive  of  a  new  law,  and  thereby 

3.  Com.  Dig.    jg  appointed  how  h  fhall  be  ruled,  and  bdbrc  what  Judges,  and 

'°  '  what  remedy  (hall  be  for  the  party  grieved,  unlefs  their  order  be 

obeyed  ;  and  then  he  may  not  fue  in  another  place,  nor  befoFe  other 

Judges  than  the  faid  ftatute  appoints;  and  if  prohibition  fhould 

not  be  admitted  for  fuing,  it  Ihould  be  a  defrauding  of  the  ftatute, 

and  "would  ^make  it  of  none  efFeft. — Wherefore  the  Court 

doubted,  and  would  further  ad  vife,  and  gave  day  to  bear  counfel 

im  both  fides. 

(a)  II.  Co.  16. 

Ca„  ,5,  Sir  Matthew  Mints'  Cafe. 

A  pardon  of  all  T  TPON  \ht  fourteenth  of  November  1640,  Sir  Matthew  Minis 
felonies  before  ^  ALIAS  McntSy  Knight  of  the  Bath,  was  convifted  of  man- 
fuchaday.with  flaughtcr  of  oiie  fPecksy  who  was  his  fervant,  by  beating  or 
notio  find*"^*'  correaing  of  him,  whereby  he  was  fo  bruifed  that  he  inftantly 
fi^rrtics  for  died,  and  had  his  clergy,  and  his  burning  in  the  hand  was  ref- 
good  behaviour,  precludes  the  l-ability  of  finding  fuch  fecuriry  for  miTdemeanors  committed  after  the  day. 
Seal.  53.    Cro.  Elis.  SJ4.     z.  Hawk.  P.  C  356. 

pited  I 
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pited  :  and  now  he  pleaded  his  pardon,  whercbv  the  burning  ii>  Mimt**  Caw. 
the  hand  for  the  manflaughter,  and  all  other  felonies  committed 
by  liim,  et  alia  makfaiiay  before  the  eighth  of  July  laft,  were  par- 
doned ;  and  there  was  a  fpecial  claufe,  th'at  he  (hould  not  find  fure* 
tics  for  his  good  behaviour  (tf) ;  and  the  pardon  bore  date  31ft 
Oilober  laft  :  and  although  there  were  divers  mifdemeanours  com-  Stnage^Si^. 
xnitted  by  him  after  the  faid  eighth  day  of  July^  for  which  he  de- 
fervcd  to  be  bound  to  the  good  behaviour,  yet  he  had  his  pardon 
allowed,  and  was  difcharged  from  finding  fureties,  &c. 

(a)  Vidt  5.  it  6.  WUL  &  Mary,  c.  i  3.    Strange,  1203. 

Afpj^c  again  ft  .  Ca»i  17. 

PROHIBITION  was  prayed  to  be  awarded  to  the  Council  of  the  A  prohibiiion 
^   marches  of  M^aUs^  where  it  was  by  bill  fuggcfled,  That  a  co-  2|*J|,JJ^/'*A*^ 
pyholder  in  fee  furrendercd  into  the  hands  of  fuch  a  tenant  fuch  a  /#t'^,"f  Jhey 
tenement,  held  of  the  faid  manor  by  the  verge^  to  the  \ife  of  tlie  procee<i  to  try 
plaintiff;  and  that  Pcmbridgej  the  fteward  of  the  manor,  refufed  to  the  cuAom  ofa 
admit  him,  and  there  prayed  that  he  might  be  compelled  to  admit  ^^^^* 
him:  wherennto  the  defendant  pleaded,  that  the  cuftom  of  the  Co.  Uu  61.  a. 
manor  is  to  furrender  into  the  hands  of  two  tenants,  and  that  the 
faid  furrender  ought  to  be  done  by  the  verge  ;  and  this  furrender 
was  only  by  aknife^  fitting  at  tlie  table,  and  into  the  hands  of  one 
tenant  only;  and  that  he  who  made  this  furrender  was  dead  :  and 
his  heir  alledging  tliat  this  furrender  was  void,  defired  to  be  ad- 
mitted; and  was  admitted:  and  that  notwithftanding  this  anfwer, 
they  proceed  to  try  the  cuftom,  which  is  triable  only  at  the  com- 
mon law.— Whereupon  a  prohibition  was  granted. 

Sherman  againft  Lylly.  ^^"  »'• 

,  Hilary  Term,  15.  Car.  1.     Roll  1198. 

"PvEBT  upon  anoblijationof  two  hundred  pounds,  conditioned.  In  debt  on  bon«f, 
^  That  whereas  Lylly  had  married  fuch  a  woman,  being  a  wi-  con<*»tioned  that 
dow,  if  the  defendant  fhould  permit  his  faid  wife  to  make  a  will  of^^^^^^^^^^^^^ 
her  hufband's  goods,  to  the  value  of  one  hundred  pounds,  to  be  paid  ,ooL  icc  it  it 
within  one  year  after  her  deceafe,  that  then,  &c.  The  defendant  no  plea  to  fay 
pleaded,  tliat  he  permitted'his  faid  wife  to  make  a  will ;  and  there-  'hcdiddcvifc  it, 
upon  the  plaintifFdcmurred.  "^'^^^^ 

KoLLE,' Serjeant  J  faid,  that  he  ought  to  tiave  pleaded  that  he  paid  it. 
accordingly  ;  for  otherwife  he  doth  not  anfwer  to  the  condition,  Ante,  aao. 
but  only  to  one  part  thereof.  Andcvwi,  »S. 

All  the  Court  were  of  that  opinion  ;  for  "  to  be  paid"^  is  all   _ 
one  with  '*  and  topay^*  otherwife  it  is  an  idle  thing  to  permit  her 
to  make  a  will,  if  he  doth  not  pay ;  and  therefore  they  all  held, 
that  the  plea  was  ill.     Wherefore  it  was  adjudged  for  the  plaintiff, 

Burwell  againft  Harwell.  CASKjg. 

Hilary  Term,  15.  Car.  |.  Roll  197, 

T3EPLEVIN.      The   queftion    upon   demurrer   was,     Fir'st,  If  the«i»/oroC 
"^  Whether  the  grantee  ofa  rent-charge,  by  the  conu  for  of  a* '***")*»  ^'^'f 
ftatute,  after  the  ftatute  acknowledged,  and  after  the  time  oi  tht^^^^^^'^* 
extent  of  the  ftatute,  averring  that  the  debt,  damages,  and  cofts  arc  fha?^andVh« 

fmtjtt  be  fatitfied,  the  grantu  may  didrain  ^  and  if  tlie  gooda  be  r^f levied,  it  may  be  tliedjinrf^/^Mk 
whether  fatisfied  or  not.     S.  C.  Jones,  456. 

CRO.  CAR.  Qj{  fatisfisJ, 
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BtfKirttL     fatisfied,  may  diftrain  for  tlie  rent  and  arrears  without  Tying  x 
^Z^'^J       fche facias  ? — And  after  argumcut  at  the  bar  on  both  fidci^ 

B^R^KLEY,  Jujiice^  delivered  his  opinipn,  that  the  diftrefs  was 
^  c'a6**  *^*'  1*^'*^"^»  without  ^  fche  facias  ;  for  he  did  not  meddle  with  the  pof- 
$)cr  il*  feflion,  but  diilraincd  tor  his  rent :  and  he  put  a  difference  where 
a  nian  makes  a  gift  in  tail,  refcrving  a  rent,  and  where  a  donor 
grants  a  rent  out  of  a  reverfion ;  in  the  one  cafe  the  rent  may  be 
docked  and  barred  by  recovery  againfl:  tenant  in  tail  i  but  in  the 
other  cafe  it  cannot  be  dedroyed  by  recovery,  but  the  rent  fluU  a- 
main  at  leaft  as  a  rent-feck,  &c. 

Brampston,  Juftice^  faid,  Peradventure  he  might  enter  an<J  dif- 
Iraln ;  for  where  a  man  hath  profits  a  prendre^  as  common  for  twenty 
Veafts  or  twenty  loads  of  eftover  every  year,  if  be  might  not  have 
tlicm  VLtitilfcirefaciaSy  he  ihould  be  at  a  great  mifchief. 

And  /was  of  the  fiune  opinion,  that  he  might  diftraiii,  if  heat 

his  peril  will  take  notice  that  the  extent  is  determined,  and  the  debt» 

damages  and  cofts  levied  ;  and  he  cannot  have  a  fcin  facias^  be« 

caufe  he  hath  no  title  by  record  whereupon  to  ground  a  /riVr  facias. 

A  H^on  who       Th£  Second  Question  upon  the  demurrer  was.  Whether  one 

•Wflw  «m<*w  •  ^ho  claims  by  the  conufor  by  fine  or  other  record  nuy  maintain 

oTotto^  record  *  diftrcfs  without  zfcire  facias  ad  comfutandum^  as  38.  Edut.  3.  pL  12. 

cannot  Ruinuiii  25*  Edw,  3.  pL  I,  and/^  37.  ?   And  in  Michaelmas  Term  following 

a  diftraft  wich-  it  was  argued 

wtM/drg/a^        By  SHAPTOE,/br  the  avowant^  that  the  diftrefs  was  lawful,  and 

^'***  that  he  might  well  maintain  it,  without  zfcire  facias  ad  computaadum^ 

And  Rolls,  StrjeanUfor  the  plaintiffs  much  infifted^  that  foraf- 

rouch  as  the  conufee  comes  in  by  matter  of  record,  that  without 

matter  of  record  he  cannot  be  oufted  by  one  who  claims  under  the 

conufor i  and  therefore  the  grantee  cannot  diftrain  without  firft 

fuing  Tifcire  facias. 

to  Lit.  3f5.b.      BERKL£Y,7r//?/V^anfwered,Thattrueiti$,nonewhoclaimseftate 

v«iv  II.         Ij^  \^y^^  under  the  conufor,  after  the  ftatute  acknowledged,  can  enter 

^ioor,  66^       ^^  avoid  the  extent  without  z  fcire  facias  or  venin  facias  ad  c§mpu^ 

tafidum  ;  wherein,  if  it  appear  that  ho  hath  taken  the  profits  of  the 

land  after  the  time  of  the  extent  fatisfied,  he  fhall  be  allowed  for 

them,  and  fhall  anfwer  for  the  proAts  fo  tortiouflv  taken :  but 

grantee  of  a  rent,  after  the  extent  fatisfied,  may  well  diftrain  ;  fo 

rnay  grantee  of  a  common ;  for  they  claim  no  intcreft  in  the  land, 

but  profits  out  thereof;  wherefore  he  cannot  have  zfcire  facias  or  a 

venire  facias  ad  c^mputandum  ;  for  he  ought  not  to  account  with 

them,  and  therefore  may  diftrain  or  put  in  his  cahle  to  take  the 

profits,  otherwife  he  ftiould  be  without  remedy;  for  which,  &c. 

And  /  was  of  the  fame  opinion ;  and  that  the  rule  holds  nqt  al- 
ways good,  that  where  one  comes  in  by  matter  of  record,  he  ought 
not  to  be  oufted  without  Sifcire  facias  or  n\atter  of  record :  for  he 
whofe  lands  are  extended  upon  an  elegit  upon  a  recognisance,  after 
4.  Co.  67,  h,  ^[jg  debts  are  fatisfied,  may  enter  "Viithoutfcire  facias ;  but  the  co- 
nufee of  a  ftatute  (becau^  he  is  to  have  cofts  or  damages,  which 
are  not  known)  caimot  be  oufted  without  zfcire  facias:  whejeforo, 
&c. 

And,  the  other  Jufticcs  being  oh^cnt^  rule  was  given>*  that  judj- 
aient  ihould  be  entered  for  the  avowant,  vnlefs,  Ice 
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■       cgainjl  Stringer.  Cxte  20. 

Hilmy  Tgrm»  15.  Car*  1.  R$/J  2. 
^TRESPASS  for  breaking  his  clofc  in  Culham,  l^<\    The  defen-  A  gr<nt  oC 
•*■   dant  pleads,  as  to  the  breaking  of  parcel  thereof  in  Cuihamj  '^*<w  ^««h»» 
containing  forty -two  acres,  tliat  Sir  John  Prtfot  and  his  wife  were  ^^^^^ 
fcifcd  of  the  manor  of  Culham^  and  of  the  faid  forty-two  acres,  jjthough  kdo«t 
parcel  of  the  faid  manor,  and  of  a  mefluage  and  two  yard-lands,  not  appear  thac 
parcel  of  the  faid  manor,  in  ri^ht  of  his  wife  for  her  life,  remainder  **>f»«,  »«  w«/** 
over  to  5^.  5. ;  and  that  the^  joined  in  a  fine/wr  conufance  de  droit  wj^h'" ^h«iPj«« 


came  f«,  £f<r.  of  the  faid  mefluage  and  two  yard-lands  to  thexlefen-  j,  mntdl, 
dant,  and  granted  them  to  the  defendant  and  his  heirs ;  and  further 
by  the  faid  fine  granted  to  him  common  for  four  horfcs  and  five  ,.Roii!*Ab.iool 
beafts,  and  two  hundred  fheep  in  the  faid  manor  and  lands  in  C«/-  ^oj,        * 
ham  \  and  avers  the  life  of  the  faid  hufband,  and  that  lie  put  in  his  Cro.  Jac.  »7. 
cattle  to  ufe  the  common,  &c.    And  is  to  his  breaking  the  other  *•  ^^*  ^H* 
part  of  the  clofe  he  pleads  and  fhews  a  leafe  for  ninety-nme  years. 

Upon  thefe  pleas  the  plaintiff  demurred ;  and  it  was  (hewn  for 
caufe,That  the  firlV  plea  is  not  good,  becaufe  he  doth  not  plead  that 
it  was  wafte  or  common,  &c.  otherwife  he  might  not  claim  com* 
mon,  unlefs  in  land  commonable. 

BERKtf  Y,  Juftict^  and  Myself  held,  that  it  was  no  caufe  of 
exception ;  but  by  the  plea,  as  tlie  fine  is,  he  may  claim  common 
in  any  part  of  the  manor;  for  there  is  not  any  reftraint  to  the 
waives  pz  commons,  but  it  is  granted  gejierally  m  his  manor,  and 
not  like  to  the  cafe  in  the  Year -Book  9.  lien,  6.  grant  of  com- 
mon ubicunque  et  quandocunque  averia  fua  ier'mt^  for  there  he  ought  '•  ^*^  ^^ 
Co  aver  that  the  cattle  of  the  grantor  went  in  the  fame  place, 

Berkley  faid,  the  claufe  of  quandocunque  averia  fua  ierint  is  Toid, 
becaufe  it  rcftrains  all  the  effeft  of  the  grant ;  for  if  the  grantor 
will  not  put  in  his  cattle,  he  never  fhall  have  his  common. 

/  hold  the  (aid  reftraint  to  be  good,  for  he  fliall  not  have  it  bat 
when  the  grantor  hath  cattle  there ;  and  he  is  not  totally  reftrained : 
and  modus  et  convcntio  vincunt  legem  ;  for  it  is  not  intendable  that  the 
grantor  would  totally  forbear  to  put  in  his  cattle  to  defraud  the 
conunoner  of  his  common. 

Butfor  the  principal  point  we  both  agreed,  cetterisjuftitietriis 
(khfentihuiy  to  give  judgment  for  tlie  defendant,  that  that  part  of  the 
plea  was  good. 

But  for  the  other  part,  wherein  the  leffee  prefcribes  to  have  com-  A  lefTee  for 
mon,  it  is  clearly  ill.     Wherefore  it  was  adjudged  for  the  plaintiff,  y»«  cannoc 
that  this  ^.Ica  was  not  good.  ^uJlL 

roon$   bat  Rioft  plead  Che  fvf  ^l«f#.     tatoh.  161.     s.  Sid.  313.     Lutw.  13^    5.  Con.  Dig.  33^ 
u  Salk.  169. 


Q^<1  %  Hilary 


"^  '  Haary  Term, 

16.  Car.  1.     In  the  King's  Bench* 
Sir  John  Brampfton,  Knf.  Chief  Jufiic^^ 
Sir  George  Groke,  Knt.  1 

Sir  Robert  Berkley,  Knt,  [jHfi^ccSn 

Sir  Robert  Heath,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Herbert,  Knt.  Solicitor  Gener^L 


qasi  I.  Memorandum. 

JTwii.y.fuc-    O^'^  W1LL.IAM  JONES,  Knlgbt,  one  of  the  Jufticcs  of  the 

€ecd«  ro  ih?       ^^  king's  bench,  died  at  his  houfc  in  Holborn  upon  the  ninth  of 

king's  bench      k^  December^  ^nd,  ^ccordi^g  to  his  own  appointment,  was  buried 

ofT/a^*7*'^i  ^"  ^^^  ^^^'^^  ^^^^^  Lincoln' s-Innc\\2L^t\.     Sir  Robekt  Heath, 

* .  *^'*  one  of  the  King's  Serjeants,  was  appointed  to  b^  Jufticc  of  the 

Kind's  Bench  in  his  place.     And  upon  the  firft  Tuejday  in  Term, 

the  faid  SxR  RpBERT  Heath  was  fworn  Jufticc  of  the  King's 

Bench, 

Caiei.  Memorandum. 

Thepromotiont  THE  firft  day  qf  this  Term,  being  Saturday^  SiR  Edward 

oiLittitioM,c,y,    *    Littleton,  Knight^  who  was  Chief  Jufticc  of  the  common 

M^^ii  ^'^'     pleas,  was  defigned  and  appointed  to  be  Lord  Keeper  of  the  Great 

•nW^l^'^W  §^^'  •  ^"^  (having  had  the  feal  delivered  to  him  by  the  king,  at 

Whitehall^  the  fVedncfday  before,  and  fwarn  there  the  fame  day  ta 

be  Lord  Keeper  thereof  by'  the  Lord  Treafurer  and  the  Earl  of 

Pembroke^  Lord  Chamberlain)  figned  divers  writs  in  the  interim 

betwixt  that  and  the  Term. 

V  the  Chief  SiR  JoHN  Banks,  Attorney  Central^  was  defigned  by  the  king  to 

jufKce , '  c.  B.  be  Chief  Jufticc  of  the  common  picas ;  and  divers  Lords  and  others 

bcmadt  Lord    accompanied  him  to  IVijtm'mfter  \  wd  all  the  Jufticesi  and  Barons, 

cSl's^aVftm  aixdMgiftcr  of  the  Rolls  attencfed  the  faid  Lord  Keeper  to  ^^^w/^^ 

he  CMminuei  *    and  yct  notwithftanding  he  continued  Chief  Jufticc  of  the  com- 

Chief  juftice.     mon  pleas  ;  and  upon  Tt^edAefday^  jqu'iftdma  HHariiy  the  faid  Lord 

Ant«^  1*7-138.  Keeper  fat  in  the  common  pleas  as  Chief  Juftice  there,  not  in  his 

X.  Sid.  338.      robes,  b\i.t  in  his  long  gown  and  ha.t,  as  the  Lord  Keeper  ufeth  to 

I.  ittn,  7,        flt,  and  fworc  aphilizer  there,  which  office  he  gave  as  Chief  Juftice 

ph  10.  b,         of  the  common  pleas,  and  afterwards  went  into  chancery. 

And  then  Sir  John  Banks  appeared  before  him,  by  virtue  of  a 
writ  returned  to  him,  to  take  the  degree  of  a  ferjeant  at  law ;  and 
after  a  fpeech  made  to  him  by  the  Lord  Keeper,  and  his  anfwer  of 
humble  thanks  to  the  king  for  his  grace  and  favour,  he  was  fworn 
Serjeant ,  and  after  went  into  the  king's  bench,  and  made  a  mo- 
tion within  the  bar  as  king  s  attorney ;  and  the  next  day,  being 
Thurfday^  he  performed  his  ceremonies  in  Serjeants 'Inn-Hal!^  in 
Fleet^ftrcct^  and  went  to  JVeftmlnfter  in  his  party-coloured  robcs^ 
with  the  Warden  of  the  Ficet^  and  other  officers  attending  upon 
bim,  and  kept  his  feaft  in  Serjeants^ Inn- Hall \  and  the  next  day, 
being  Friday y  he  was  fworn  Chief  Juftice  of  tlic  common  pleas. 

And  afterwards,  the  fame  day,  Herbert,  the  King's  Solicitor, 
was  made  Attorney  General,  and  Mr.  St.  John,  of  Lincoln  s-Im^ 
was  made  the  King's  Solicitor. 

Chambea 
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Chambers  againft  Sir  Edward  Brumfeild,  late  Mayor  of       Caw  > 

London. 
npRESPASS  of  falfc  imprifonmcnt  for  committing  the  plaintiff  '^^\  ^ 
^    to  the  prifon  at  Newgate.  dedUrJd  iu^ 

The  defendant  juftifics  by  virtue  of  the  king's  writ,  dated  4th  Amct  $h* 
Auguft,  II.  Car.  1.  for  not  paying  of  money  affeffed  upon  him  to-^ 
wards  finding  of  a  (hip. 

Being  argued  at  the  bar  this  Term,  it  was  now  moved  to  have 
judgment  witliout  any  further  ai^ument,  becaufe  it  had  been  voted 
and  refoived  in  the  upper  houfe  and  the  houfe  of  commons,  null9 
ioniradicente^  that  tlie  faid  writ,  and  what  was  done  by  colour 
thereof,  was  illegal. 

The  Court  therefore  would  no  farther  difputo  thereof,  butgavo 
judgment  for  the  plaintiff. 

Lord  Grey's  Cafe,  CM^4. 

I 


N  this  parliament  a  queftion  was  moved  concerning  the  barony  Ai>afon*|p 

The  cafe  was,  That  one  being  created  a  baron  to  him  and  his  the  heintnaieflr 
heirs,  hath  ifTue  a  fon  and  a  daughter  by  one  venter^  and  a  fecond  hit  body  has  ic 
fon  by  another  venter y  and  the  eldeft  fon  hath  the  barony,  and  fits  Jj**  ^"^^  ^^"'  'v 
in  parliament,  and  afterwards  dies  without  iflbe.  the  dddToT'* 

The  queftion  was,  Whether  the  fecond  fon  (hall  have  that  dig-  ^bo*"  ^^  »flu« 
nity  as  heir  to  his  father,  or  the  fitter  (hall  have  it  as  foffcjjio  fratris  J^^*"^|J*^*  *** 
in  lands,  &c,  ?  and  they  defired  to  have  the  opinion  ot  the  judges  J tS'daugh^t 

therein.  and  the  tmrlda^ 

And  all  the  Juftices  refoived,  that  there  is  not  any  poJpJ/iofratrU  J°  ^^  ^«oDd 
of  a  dignity,  but  it  Ihall  defcend  to  the  fon  ;  for  the  younger  fon  ^^ 
is  hitres  natusj  and  tlie  filter  is  only  hares  faeia^  by  the  poffcifion  of  3.  Co.  41. 
her  brother,  of  fuch  things  as  are  xwdmefne^hxxX.  not  of  dignities  and  w.  jonch  i& 
fuch  like,  whereof  there  cannot  be  an  acquifition  of  the  pofle(fion>  ^^  *^***  MSS. 
according  to  Co.  Lit.  15.  b.  and  3,  Co.  42.  a.  Raicliff's  Cafe.  rav^if'^'clTue. 

note  (3),  P*  15*  b.  where  this  cafe  is  differently  reported  and  explained.    SeealfoColUeft  Claims  of  Ho- 
nour,  X55.  27a.    S«Jden*t  Works,  3d  vol.  1713.  and  3.  Coin,  Dig.  63. 

Gertrude  Bacon  agatnji  James  Bacon  and  Three  Others.        Case  5. 

Trinity  Term^  16.  Car.  I.     Roll ^^6. 

TRESPASS  for  breaking  his  clofe   in  Cramford.    Upon  not  CMidreo bom 
guilty  pleaded,  a  fpecial  verdift  w^s  found,  That  ^^^  °^  ^«- 

•    Thomas  Bacon^  late  of  Cramford  aforefaid,  was  feifed  in  fee  of  the  confl^'ww*  •• 
tenements  hi  the  declaration  mentioned,  and  had  iflue  John  and  SiS^^^ 
7homn5y  and  15th  Oifober  1610  died  fo  feifed,  which  dc/cended  to  thedaughtcrol 
the  faid  John\  who,  being  a  merchant,  wem  beyond  feas  to  Elvin^  an Engiiflimanr' 
in  PruJJia^  which  is  in  the  dominions  of  the  king  of  Poland^  to  **>««S*»  *H>m 
merchandize,  and  ufed  the  trade  of  a  merchant  there  ;  and  during  in^^o'iim'^ 
his  trading  efpoufed  tliere  Elizabeth  the  daughter  of  Francis  Cockley^  roit."*      ^' 
an  Englijbmann  who  exercifed  the  trade  of  a  merchant  in  partibus  Vaugh.  479. 
franfmarinis :  and  that  31ft  Juguft  1615  the  faid  John  Bacon  died,  7.  Co.  iSi. 

the laid  Elizabeth  his  wife  being  gro£ment  enfcint  with  the  faid  Ger^  »•  Sid.  19S. 

March.  150. 
Vlt.  Rc^p.  a6.    !•  Vent.  413. 417.    Cro.  Eiiz.  3*    i.  Com..  Pig.  197.  i.  Bac.  Abr.  7;. 

larude^ 
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Pacom       truJfy  now  tlic  plaiiitifF,  which  Gertrude  was  bom  the  31ft  Offohr 

'g^»/f        16 15,  at  Elvjn  aforefaid  ;  and  that  the  laid  Thomas  Bac§n  wa$bro- 

^^Th.Ve       ^^^^  ^f  ^^^  whole  blood  to  the  faid  John  \  and  that  the  pbuntiff  is 

OriiEit.      ^hc  folc  daughter  and  ifluc  of  the  faid  J^hn^  and  that  (he»  the 

«M  ^c  fe£kf  P'^"^''^»  entered  into  the  faid  tenements)  and  was  feifed  prgut  lex 

^^^*iontt,/>y<«^';  ^^^  ^^^  ^^^^  James^  as  fon  and  heir  of  the  faid  Tbrnsi 

4.  Term  Rep.  *  -fttfwr,  entered  and  oulted  her,  and  continued  the  poi!effion,  fr&ut 

3o«w  ill  the  declaration,  &c.    Etjifuper  totam  materiam^  ^c.  the  Court 

ihall  adjudge  for  the  plaintiff,  they  £nd  for  the  plaintifFy  and  a&& 

damages  twelve  (hillings  and  cods ;  and  if,  &c.     . 

Brampston,  Berkley,  and  Myself,  after  thb  had  been 
argued  at  the  bar,  agreed,  that  judgment  fhould  be  given  for 
the  plaintiff;  for  her  father  being  an  Englijh  merchant^  and  living 
beyond  the  ftas  for  merchandizing,  his  daughter  is  bom  a  dcnixen, 
Cro.  )ac«  s-      ^i^d  fhall  be  heir  to  him  :  and  it  is  not  material  although  bis  wife 
be  an  alien,  for  fhe  is,  as  Berkley  fald,yii^  pote/ute  viri^  and  qunji 
7.  c^.  9t.  a.    tinder  the  allegiance  of  our  king.    And,  as  Brampston  faid,  il- 
Co«  Lit.  s.  a.     though  the  civil  law  is,  that  partusfequitur  vemtrem,  yet  it  is  not  fo 
** '  '!*f  •^*'*  in  our  law  ;  but  the  child  fhall  be  of  the  father's  coodition  :  and 
^  ^i),  aod    j^^  being  an  Engliib  merchant>and  refiding  there  for  merchandizing, 
his  children  fhall,  by  the  common  law,  or  nther,  as  Berkley 
faid,  by  the  ftatute  of  25.  £^tt^.  3.  ft.  2.(tf}  be  accounted  the  kii^'i 
lieges,  as  their  father  is.     And  tliey  all  agreed  the  fooner  in  this 
opinion,  by  reafon  of  a  cafe  vouched  to  be  adjudged  2.  Car.  1. 
which  I  remember  was  argued  in  the  duchy  court  before  Hobart 
and  Yelverton,  Juftices^  afiifting  there;  where  one  Stepbau^ 
being  a  merchant,  went  over  the  feas  and  rc5ded  for  his  merchan- 
dizing, and  tliere  had  children,  they  rcfolved,  by  the  advice  of  the 
other  J  ufticcs,  that  thofe  children  were  denizens  ;  and  it  is  entered 
there  accordingly.    And  fo  in  this  cafe  it  was  agreed,  and  judg* 
Bient  was  given  for  the  plaintiff. 

(a)  See  7.  Ann.  c.  5.    4,  Geo.  2.  c*  21.  Mid  13.  Geo.  %,  c,  ii. 

^*»'  ••  Prinfof 's  Cafe. 

Af»arfcf)<maoi  pDWARD  PRlNSOR,conftable  of  Ofenham,  was  brou^t  into 
be  roadcon  a  Hi  ^ourt  upon  an  attachment  of  contempt ;  where  it  appeared  by 
proce'ft  (or  good  ^'^  examination,  that  he  had  arretted  one  Anthony  Hojlcw^y  Ej/{> 
behawioor.  in  the  churchyard,  upon  a  Sunday^  as  became  from  divine  fervicc, 
Ante,  395.  by  a  procefs  for  the  good  behaviour  {a)y  out  of  the  feilions,  when 
iQu  Co.  76«  1^.  the  faid  Anthony  Hajiewaod  (hewed  him,  that  he  had  a  certtffrenoQt 
R^jrai.z5o.  of  this  court.  But  he,  pretending  that  he  could  not  read,  arftftcd 
^  Sanf  6*^'  ^^^^  detained  him,  until  be  went  to  another  houfe,  sind  procured  it 
i.  Mod.  ^t  ^^  '^^  Tcad  to  the  faid  Prinfor^  who  tlien  difchargcd  him. 
3.  Bac.  Ab.  3^  And  for  this  contempt,  becaufe  be  was  arretted  upop  a  S*ndin% 
1.  Term  Rep.  immediately  after  divine  fcrvice,  whereas  he  might  ha^c  antilcd 
5^T«c«  Re»%  ^^^^  upon  any  day  of  the  week,  the  faid  Prinjfor  was  fined  twenty 
.7^.  ihillings  :  and  for  arretting  and  detaining  him  after  the  writ  of 

certiorari  (hewn  (his  ignorance  not  excufing  him),  he  was  ordered 
to  be  bound  with  furcties  to  the  good  behaviour. 
An  AflScer  it         But  the  fine  and  imprifonment  were  difchai^d^  becaufe  the  sr<> 
juft'ifi^d  under   ^^^  ^^s  by  procefs  of  the  feffious  of  peace,  althou^  the  Courtdc- 
femons*'!)!^*'    clared,  it  was  notwell  awarded  according  to  the  ftatute  oiiujacu 

thrug;i.  ii  be  ir-  ^«        • 

regularly  .flVied.     Ante,  395.— 10.  Co.  76.      «.  Roll.  Abr.  560.      i.  VfloC.  tio,  %^l%      Ltttw.  i5<^ 

•3.  Com.  Dip.  4.90.  Co)  Stca9.  Car,  a.  c.  7, 

''  Kiltf5 


Hilary  Term,  i6.  Car.  i.    In  B.  R«  603 

Kings  againfi  Hilton  and  his  Wife.  c^t*  7, 

Tnn/tjf  Term,  16.  Car.  ^.    Moll 
T\EBT  againft  huiband  and  wife,  adminiftratrix  of  her  former  Jt^mmrnmf 
•*^  liulband,  in  which  judgment  was  given  againft  them.  9naJmmifira^ 

Upon  a  yErri /ir/ax  awarded,  the  fherifF  returned  jy^/Zn  i^na^  fie,  huibami,  wfio% 
of  the  intcftatc.     Hereupon  zxiolYitx  fieri  facias  was  ^warded  acainft  J"*  ^9^tA  the 
the  huiband  ahd  wife,  with  aclaufe  m  the  writ,  that  if  it  be  found,  tSto^JJIjIJf  ^f 
that  the  faid  hufband  and  wife  divaftavcrunt  b$na  et  Ji  cwftart  aU  be  liable  19 
foterity  time  fieri  facias^  lie.  (d).    And  the  Iheri  if  returned,  that  thej  the  debts  of  the 
had  not  in  their  hands  any  of  the  goods  of  tlie  inteftate ;  but  that  inteftjte;  for  it 
the  wife,  being  adminiftratrix  to  her  firft  hufband,  had  goods  of  the  ^^^^f^^ 
value  of  one  hundred  pounds  of  the  faid  inteftate,  and  had  wafted  ^uxn^ 
them  during  her  widowhood  (^),  and  the  huiband  had  not  wafted  Ante^  519I 
any  of  them;  et  fi  devajiaverunt  zzcQvdiing  to  the  writ,  the  jury 
prayed  the  difcretion  of  the  Court,  i.l^.Ab.9ju 

RoLLE,  Serjeant^  argued, /ir  the  plaintiffs  that  it  was  a  Jcvaftation  Moor.^ei.  ** 
in  botl^.  \  I.  Com.  D%. 

And  THE  Court  held,  that  theiheriff's  return  of  the  inquifi-  *^^' *^^' 
tion  finding  this  matter  was  TOod  enough.    Wherefore  it  was  ad« 
judged  for  the  plaintiff,     i.  Sid.  337. 

(«)  See  Pcufer'f  Cafe,  5.  Co.  3s.        (^)  See  $0.  Car.  a.  C*  7.    3.  AM.  1 1^. 

Ball  againfi  Trelawny.  Cass  «. 

Ea/ler  Term,  16.  Car.  1.  Roll 

"DlLLagainftthedefendant/irrfr/fo^ii mar{^i6tf///Vuponthe2. Hen.^.  Anaaionfof 
^  c.  1 1 .  (tf )  for  fuing  in  the  admiralty  court  upon  a  contraA  made  ruing  in  tus 
#«  ijbc  laud  at  Nitm  England^  and  notfuper  altum  mare  j  where  the  de-  ^^***''''' 
fendant  had  obtained  judgment  in  the  admiralty  court,  and  taken  ^^o^****^ 
the  party  in  execution  for  i  lal. ;  and  a  verdi£t  was  here  found  for  may  be^broughe 
the  plaintiff.  ^^^i/Anotwith. 

Hales  moved  in  arreft  of  judgment,  FiRST,For  that  the  fuit  is  by  ^^^^'^ 
bill,  and  not  by  original  writ,  as  the  ftatute  i8,  £Hz.  c.  5.  appoints,  bvt  it  muft  ^' 
— *But  in  regard  it  was  returned  that  he  was  in  cuftodia  marefcballi^  tUtedU^rtikui 
and  he  could  not  otherwife  have  bis  remedy,  it  was  held  to  be  f^^^f't^arimu 
well  enough.  ^"*^  *96- 

.  Secoi^dlV,  For  that,  being  at  New^England^  it  was  not  alledged  i-RoiUAb.537. 
to  be  in  fartibus  tranfinarinis.  H<i°^',  '^^ 

And  the  Court,  viz.  Bramfston,  Berkley,  Heath,  and  strange,  104$. 
Myself  held,  that  it  is  out  of  th<j  admiral's  jurifdiftion,  and  that  ''Com.  Digt 
he  hath  no  authority  to  meddle  therewith,     wherefore  it  was  ad-  **'*  -- 
judged  for  the  plaintiff. 

The  Friday  following  he  appeared  upon  an  habeas  cwfus ;  and 
this  caufe  bemg  returned,  and  that  he  was  in  execution  for  this 
caufe  only  (which  they  held  to  be  coram  mnjiidice)^  the  party  was 
difcbarged^ 

(a)  See  «Hb  13,  Rich,  a*  C<  S* 

Pi* 
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Die  Mar i Is  12^  Novembris  1667. 
iicportoffhc    T]PON  a  report  made  by  Mr.  Vamhan  from  the  Com- 
«»ningFrctdom        mittee  conccmmg  Freedom  of  Speech  m  Parliament, 

of  Speech  in 

|»a/lumeat.  RESOLVED,  &C, 

TTHAT  the  Houfc  do  agree  with  the  Committee,  that  the  aft  of 

•*•    parliament  in  4.  Hen,  8.  c.  8.  commonly  intituled,  "  An  aft 

**  concerning  Richard  Strowdy'^  is  a  general  law  («),  extending  to 

indemnify  all  and  every  the  members  of  both  houfcs  of  parliament, 

in  ail  parliaments,  for  and  touching  any  bills,  fpeaking,  rcafoning, 

or  declaring  of  any  matter  or  matters  in  and  concerning  the  parlia- 

Pryn'i  Attim.    ment  to  be  communed  and  treated  of,   and  is  a  declaratory  law  of 

J4,  the  ancient  and  ncceflary  rights  and  privileges  of  parliament  {b) . 

(a)  See  Rufliwertby  p.  66a.  whrre  in  Committee,  or  touching  the  repeal  or  alte* 

the5.Car«i.  thisflarutewas  relbiveciby^ll  ration  of  any  old,  or  propofin?  any  new 

the  Judges  to  be  a  parttcolar  law  :  but  by  law,  or  redrcfling  any  ftobiic  grteYanoe^ 

13.  Car.  2.  c.  I.  it  \i  provided,  that  no-  but  Members  fliatl  have  the  fame  Freedooi 

thing  In  thefaid  a£t  Aiall  extend  to  deprive  and  Privilege  of  Speech  as  before, 

cither  Houfe  of  parliament,  or  the  Mem-  {b)  By  1.  Will,  tc  Mary,  ft.  2.  c.  a.  it 

bers  thereof,  of  Cnei'r  jufl  and  ancient  pri-  !s  declared  to  be  one  of  the  libertiei  of  the 

vilegt*  of  debating  any  matters  propounded  people*    See  i*  BL  Cbm.  x64« 
in  ciih^  Houie,  or  at  any  conference  or 

Die  Sabbatl  i^t^  NoUmbrls  1667. 
Resolved,  &c. 

Anit,  \%t.       'T^HAT  the  judgment  given  5.  Car.  i.  againft  Sir  John  Elfrot^ 
6.  Hume  HiAft    -»•    Denzel  Hoilis,  and  Benjamin  Valentine j  in  tlic  king's  bench  is  aa 
ti^fik$.        illegal  judgment,  and  againft  the  freedom  and  privilege  of  par^ 
liameut. 


Die  Sabbatl  7^  Decembris  1667. 

Resolved,  &c. 

THAT  the  concurrence  of  the  Lords  he  dcfired  to  the  votes  of 
this  Houfe  concerning  Freedom  of  Speech  in  parliament,  and 
that  a  conference  be  on  Alonday  next  defired  to  be  had  with  the 
Lords,  at  which  time  the  votes  may  be  delivered,  and  reafons  for 
them  given. 

Die  Jovis  12^  Decembris  1667, 

AMKSSAGE  from  the  Lords  by  Sir  ffVliam  Childi  and  Sir 
Thomas  Eftcourt. 

Mr.  SrtAKER, 

4.60m.  Dig.     'T'^HE  Lords  have  commanded  us  to  acquaint  you,  that  they 
347.     *  *    agree  with  this  Houfe  in  the  votes  delivered  them  at  the  laft 

conference  concerning  Freedom  of  Speech  in  parliament. 

DU 


triicdom  bf  Spccfch*  ^S 


i)ie  Afirct&ii  u^.  Dicembrit  1667. 

^EXT  the  Z>i  Chamberlaik  and  LUri  AJhlej  reported  the  cflTcft 
*^  of  thb  conference  with  the  houfe  of  commons  yefterday^ 
which  was  managed  by  Mr,  Vaughan^  who  faid,  he  was  com- 
thanded  bv  the  houfe  or  commons  to  acquaint  their  lordfhips  with 
fokne  refolvts  of  their  houfe  concerning  the  freedom  of  fpeecii  in 
patliameilty  and  to  defire  tlieir  lordlHips*  concurrence  therein; 

Ih  order  to  which  he  was  to  acquaint  their  lordfhips  with  ^tok 
ttafmis  that  induced  the  bouft  of  commbhl  td  pais  thofe  re*^ 
folves; 

He  faidi  the  houft  of  commOiis  waa  accidentally  informed  bf 
certain  books  publiflilBd  under  the  tiame  of  SiR  GfeoROE  CilbKE's 
Rbpo^ts*  ih  one  of  which  tliere  was  a  cafe  publifhed  which  did 
very  much  concern  this  great  privilege  of  parliament,  and  which* 
pafhng  from  hand  to  hand  amongft  the  men  of  the  long  robe^ 
might  come  in  time  to  be  a  received  opinion  as  good  law. 

The  houfe  of  commohs>  confideririg  the  confequence,  did  take 
care  that  this  cafe  might  be  inquired  into,  and  caufed  the  book  to 
be  produced  and  read  in  their  houfe;  and  he  thought  the  next 
and  cleareft  ^ay  to  inform  their  lordfhips  was  to  read  the  cafe 
kfelf,  which  is  qulntQ  Caroii  frimi  Aftc/jac!^asT(rm\nhidi  cafe  was 
xtid  aa  foUoweth : 


1 


"  the  King  againji  Sir  John  Elliot,  Denzel  Hoilis,  and 
Benjamin  Valentine. 

"AN  INFORMATION  was  exhibited  againft  them  by  the 
Attorney  Genehil,  reciting.  That  a  parliament  was  fumraoned 
to  be  held  at  H^ijiminfter  17.  Martiij  3*  Car^ti  regis  itidtm  inchoat. 
and  that  Sir  John  Elliot  was  duly  eleaed  and  returned  knight  for 
the  county  of  Comtvall^  and  the  other  two  burgefles  of  parliament 
for  other  places  ;  and  Sir  John  Finch  chofen  fpeaker :  that  Sir  John 
Elliot^  machinans  et  intendcns  omnibus  viis  et  modis  ftminare  it  excitars 
difcord,  evil  will,  murmurings,  and  feditions,  as  well  verfus  regem^ 
magnates^  prstlatos^  procerus  et  jufticiariosj  et  relifuos  fubje^os  regis t 
ot  totaliter  diprivare  et  fubvertere  reginuk  et  ptbernationem  regni  Ak- 
OLiiE)  tarn  in  domino  rege  quam  in  condliartis  et  nuniftris  fuis  aijuf- 
iunquo  gemris^  et  introducere  tumultum  et  confufioneth  in  all  eftates 
«nd  parts»  et  ad  intentionem  that  all  the  king's  fubjefis  ihould  with- 
draw their  affeftions  from  the  king,  the  23d  of  February^  ann$ 
4.  Car.  X.  in  the  parliament  and  hearing  of  the  commons,  faho^ 
maliiiosit  et/editiosi  ufed  theic  wordS)  **  The  king-s  privy  council^ 

cRo;  CAR.  *Q»q  "^^s 
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**  hia  judges,  and  his  counfcl  learned,  have  confpired  together  to 
*^  trample  under  their  feet  the  liberties  of  the  fubjcds  of  this  realm, 
^*  and  the  liberties  of  this  houfe.** 

*<  And  afterwards,  upon  the  fecond  of  Jldarcbf  atmo  4.  aforefaid« 
thQ  iUng  appointed  the  parliament  to  be  adjourned  until  the  tenth 
of  March  next  following,  and  fo  fignified  his  pl^fure  to  the 
houfe  of  commons  \  and  that  the  three  defendants,  the  faid  fecojod 
day  of  March^  4.  Car*  x.  malitiqsi  agreed,  s^nd  s^ongft  tlien^folves 
confpired  to  dif^urb  and  diftrafi  the  commons,  that  they  (hould 
.  not  adjourn  themfelves  according  to  the  king's  pleafute  hefor^ 
fignified ;  and  that  the  faid  Sir  John  £///flr,-according  to  the  agree- 
ment and  confpiracy  aforefaid,  had  malicioufly  introtojjtum  ft  in- 
ttntionem  pr^tai^amt  in  the  houie  of  commons  aforelaid,  fpoken 
thefe  falfe,  pernicious,  and  feditious  words  precedent,  &c.  anj 
that  the  faid  Denzil  HolHs^  according  to  the  agreement  and  con- 
fpiracy aforefaid  between  him  and  the  other  defendants,  then  and 
^ere  /^/iff,  maliU9si^  et  ftditiosi^  uttered  hae  fajfa^  mgliti^fa^  etfcundu- 
'      Ufa  verka.  pracedentia^  tsfc,  and  that  the  {MVenzil  HolRs  an^  Ben^ 
jamin  FaLnttne^  fecundum  apreamenium  it  confpiratknem  prstdih.  Vc 
ad  inientionem  it  propofitum  pradifi.  uttered  the  faid  words  upon  the 
faid  fecond  day  of  March^  aAcr  the  fignifying  the  king*s  pleafuie 
to  adjourn ;  an4  when  tl)c  faid  Sir  John  Fhub^  the  Speaker,  endea- 
voured to  get  out  of  the  chair,  according  to  the  king's  command,  they 
vi  it  urmis  manuf^rti  rr  i7ZrVi/A  aliaulted,  evil-intreated,  and  forcibly 
detltined  him  in  the  chair  ;  and  afterws^rds,. being  out  of  thechair» 
they  afiaulted  him  in  the  hpufe,  an4  evil  intreat^d  him,  it  vioUnUr 
manuforti  it  illicito  drew  him  to  the  chair,  find  throaft  him  into  it  : 
whcrei^on  there  was  great  tumult  and  commotion  in  the  houfe, 
to  the  great  terror  of  the  commons  there  afiembjed,  ^gainfl  their 
allegiance,  in  maximum  conUmptum  and  to  the  difhcrifon  of  the  king, 
his  crown,  and  dignity,  for  which,  &c.     To  this  information  the 
defendants  appearing,  pleaded  to  the  jurifdidion  of  this  court, 
that  the  Court  ought  not  to  have  conufancc  thereof,  becaufe  it  t$ 
for  offences  done  in  parliament,  and  ought  to  be  there  examined 
and  punifhed,  and  not  eifewhere.     It  was  thereupon  demurred* 
and  after  argument  adjudged,  that  they  ought  to  anfwer,  for  the 
charge  is  for  confpiraey^  feditious  a£ts  and  pradices,   to  flop  the 
adjournment  of  the  parliament,  which  may  be  examined  out  of 
parliaiiient,  being  feditious  and  udlawftil  afis,  and  this  court  mar 
take  conufance  ancf  punifh  them«    Afterwards  divers  tules  being 
given  againil  them,  viz.  Sir  Jibn  Elliot^  that  he  fbould  be  com-  - 
mitted  to  the  Towgr^  and  fhould  pay  two  thoufand  pounds  fine, 
and  upon  his  enlargement  fhould  find  fureties  for  his  good  beha- 
viour ;  and  againfl  Holisy  that  he  fhoxild  pay  a  thouiand  marks, 
and  fhould  be  imprifoned,  and  find  fureties,  &e,  and  ^ainft  /V 
Untifii^  that  he  fhould  pay  five  hundred  pounds  fine,  be  imprifoned, 
and  find  furcties," 

'    Then  Mr.  Vauchan  laid  much  ^dhphafis  upon  the  word 

•'  machinans  et  inundins,  t*fc*'*  and  then  ^i^t  on,  ••  That  tlie  houfe 

of  commons  had  not  only  read  the  cafe  ar  it  was  in  the  book,  bur 

*    ^  did  look  into  the  record,  wheroin  the  iiflbrmation  itfelf  chey  found 

feme 
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fbme  confiderabic  difFcrcnces  from,  the  print ;  as  th^t  the  crrme  al- 
ledged  cqnfifting  partly  of  word^  fpojceii  in  the  houfc,  partly  of 
crimiYial  iiftions  pretended  to  be  committed,  the  gentlemen  ac- 
cufcd  pleaded  fcverally,  namely,  fpecially  to  the  words,  and  a  fc- 
veral  plea  apart^to  the  criminal  a£lions>  but  the  Court  dealt  fo 
craftily  that  they  over-ruled  the  whole  plea,  mingled  together,  and 
took  It  hi  general,  fo  that  pcrhat)S  whalfocver  was  criminal  in  the 
aftions  might  ffervc  for  a  j unification  of  their  rule,  a^nd  might 
make  it  feem  in  time  to  become  a  precedent,  and  a  ni\ed  cafe 
againft  the  liberty  of  fpccch  in  parliament,  which  they  rfurft  pot 
iingly  and  barefaced  have  done. 

*•  The  houfc  of  commons  did  take  care  to  inquire  what  ancicn,! 
laws  did  fortify  this  the  greatcft  privilege  of  both  houfes,  and 
they  found,  in  the  fourth  year*  of  Henrv  the  eighth,  an  af^ 
concerning  one  Richard  Stroivdy  who  was  a  member  of  parliaments 
an3  was  fined  at  the  ftannary  courts  in  the  weft  for  condefcending 
and  agreeing  with  other  members  of  the  houfe  to  pafs  certain  afts 
to  the  prejudice  of  the  ftannarics.  This  aft  was  made  occafionally 
for  him,  but  did  reach  to  every  member  of  parliament  that  then 
yas  or  (hall  be,  the  very  words  being,  vi%.  '*  And  over  tliat  bb  it 
'*  ENACTED  by  the  fame  authority,  That  all  fuits»  accufements, 
^^  condemnation?,  executions,  fines,  amercements,  puniihments, 
**  correftions,  grievances,  charges,  and  impofitions,  put  or  had, 
"  or  hereafter  to  be  put  or  had  unto  or  upon  the  faid  Richard^ 
*'  and  to  every  other  of  the  perfon  or  pcrfons  afore  fpecified,  that 
V  now  be  of  this  prefent  parliament, '  or  that  of  any  parliament 
*f  hereafter  Ihall  be,  for  any  bill,  fpcakingyreafoning,'or  declaring 
M  of  any  matter  or  matters  concerning  the  parliament  to  be  com- 
'*  menced  and  treated  of,  be  utterly  void  and  of  none  eflneA.  And 
"  over  that  Be  it  enacted  by  the  faid  authority,  That  if  the 
1?  faid  Richard  Stroufdy  or  any  of  all  the  faid  other  perfon  or  per- 
*'  fons,  hereafter  be  vexed,  troubled,  or  otherwife  charged  for  any 
*'  Caufe;  as  is  aforefaid;  that  then  he  or  they,  and  every  of  them, 
a  fo  vexed  or  troubled  of  or  for  the  fame,  to  have  aftion  upon 
•t  die  cafe  againft  every  fuch  perfon  or  pcrfons  fo  vexing  or 
'^  troubling  any  contrary  to  this  ordinance  and  provifion,  in  the 
f  •  which  aftion  the  party  grievod  fhall  recover  treble  damages  and 
'^  cofts,  and  that  no  protection,  eflbign,  nor  wager  of  law  in  the 
«'  faid  a£tion,  in  any  wife  be  admitted  nor  received.'* 

He  faid,  **  Itis  very  poffible  the  plea  of  thofe  worthy  pcrfons, 
jPen^el  HMs^  Sir  J^hn  Elliot^,  and  the  reft,  was  not  fufficient  to 
the  jurifdiftion  of  the  court,  if  you  take  in  their  criminal  adions 
altogether;  but  as  to  the  words  fpoken  ih  parliament,  the  Court  . 
could  have  no  jurifdt<^ion  while  this  a£t  0/4.  Htn.  8.  is  in  force, 
ivhicb  extendi  td  all  .members  that  theq  w^re  (or  ever  fhould  be) 
as  well  as  Stroivd^  and  was  a  public  general  law»  though  made 
upon  a  private  and  a  particular  occafion. 

He  recommended  to  their  lordlhips  the  confideration  of  the 
time  when  thefo  words ';n  the  cafe  of  Sia  Ge6kgb  Croke*s 

Reports 
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Reports  were  fpokeit^  i^rHich  was  th^  fecond  of  Marshy  4.  Card 
primif  being  in  that  ^arlijlinbnt  which  began  in  the  onxedent 
March/ 3.  Ca^oh  ^t  which  time  the, judgment  given  in  the  kfng't 
bench  about  habeas  corpus  was  newif  reverfed,  which  concerned 
tlie  freedom  of  our  perfonsi  the  liberty  of  fpeech  invaded  in  thtl 
cafe ;  and  not  Ibng  sdfter  thfe  fame  Judges  (with  fottie  others) 
joined  with  them  in  tlie  cafes  df  Ihip-money,  inVaded  the  pro- 
priety of  our  gbOds  afid  eftates  ;  ib  thslt  their  lordfhips  find  ever? 
part  of  thefe  words,  for  which  thofe  woithy  perfons  were  accuied. 
juftified. 

If  any  man  (hould  (^ak  :^inft  tXilf  of  the  grtet  ofScersi  as 
the  chancellor  ortreafurcr)  or  aiiy  bf  thfc  reft  teeited  in  thofc  ads, 
as  hy  accuiiiig  them  of  corruption,  ill  counfel,or  the  like,  he  might 
poflibhr  juftify  himfelf  by  proving  of  it ;  but  ih  this  csfe  it  was 
impoflible  to  do  it,  becaule  tnofe  judgments  had  pfecedbd  and  con- 
cluded him,  for  he  could  make  none  but  by  wedging  their  own 
judgments  which  they  themfeWes  had  refolved,  and  would  not 
tlicrefore  allow  to  be  crimes  which  they  had  made  for  lavrl. 

He  did  inform  their  lordihipt,  that  the  bill  in  the  rolls  htth 
another  title  than  that  he  did  mention^  this  being  Thai  that  the 
clerks  knew  it  by^  rather  than  theproper  title. 

The  Words  in*  the.  <fofe  are  chaxged  ei  intentiomf  whtdi  ought 
|lot  to  be ;  for  iris  dear  and  undoubted  law,  that  wfaatfever  is  in 
jtfelf  lawful  cannot  have  an  unlawful  mtent  annexed  to  it^ 
Things  unlawful  may  be  made  an  higher  crime  by  the  illnefs  of 
the  intent:  for  inftance,  tiking  away  my  horfe  is  a  trefpafs  onlv, 
but  intending  to  fteal  him.  makes  it  felony:  borrowing  my  hor£r, 
though  intending  to  fteal  him,  is  not  felony,  becaufe  borrowing  is 
lawful.  And  there  wert  no  ufc  of  freedom  of  fpeech  otherwile, 
'  for  a  depraved  ihtentlon  may  be  annexed  to  any  the  moft  jufti- 
liable  a&ion.  If  a  man  eat  no  flcih,  he  may  be  accufed  for  the 
depraved  intention  of  bringing  in  the  Pyibag^rean  feligion  and 
fuDverting  the  Cbrijiiafu  If  a  man  drink  water,  he  may  be  ac- 
cufed of  the  depraved  intention  of  fubverting  the  king's  govenl^ 
ffient,  by  deftroying  his  revenue  both  of  excife  and  cuftomt. 

No  bum  can  make  a  doubt  but  whatfoever  is  once  enafted  is 
lawful:  but  nothine  can  come  into  an  aA  of  oarliament  but  it 
muft  be  firft  offerecTor  propounded  by  fomebooy ;  (b  tia^  if  the 
ad  can  wrong  nobody,  no  more  can  the  firft  propounding;  the 
members  muft  be  as  tree  as  the  houfes.  An  zA  of  parliament  can- 
not difturb  the  State,  therefore  the  debate  that- tends  to  it  can* 
not,  for  it  muft  b^  propounded^  and  debated^  before  it  can  be 
enaded. 
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had  been  aftrange  information  againft  any  member  of  parliament 
then  for  propounding  fo  great  an  alteration  in  church  and  flate. 

BefideSy  religion  itfelf  began  then  to  be  altered,  and  was  per- 
feftcd  in  the  beginning  of  Edward  the  lixth's  reign,  and  returned 
again  to  popery  in  the  beginning  of  cjueea  Mary's  ;  and  the  pro- 
teilant  rciigiou  reftored  again,  in  the  beginuuig  of  queen  £//'• 
zabeth's. 

Should  a  member  of  parliament  in  any  of  thefe  times  have  been 
juftly  informed  againft  in  the  king's  bench  for  propounding  or 
debating  any  of  tliefc  alterations  r  \o  that  their  lordihips  perceive 
the  rcafons  and  inducements  the  houfe  of  commons  had  to  pafs 
thcfc  votes  now  prefcnted  to  their  lordihips. 

After  thefe  votes  were  read,  vi%. 

Resolvfd,  &c. 
T^HAT  the  a£k  of  parliament  4.  Hen.  8.  commonjy  entituled, 
"  All  Aft  concerning  Kichaid  Sirowd^''  is  a  general  law,  ex- 
tending to  indemnify  all  and  every  the  members  of  both  houfes  cf 
parliament,  in  all  parliaments,  for  and  touching  any  bills,  fpeak- 
ing,  reaf 'ning,  or  declaring  of  any  matter  or  matters  in  and  con-, 
cefning  the  parliament  to  be  communed  and  treated  of,  and  is  a 
declaratory  law  of  the  ancient  anJ  aeccfikry  right?  and  privileges 
of  parhament. 

R£SOLV£D,   &c. 
•irHAT  the  judgment  given  ^,Car,  i.  againft  5/V  ^^Aw  Elliot^ 
^    Dtntd  Holies^  and  Benjamin  yalfnUney  clquires,  in  the  king's 
bench,  was  an  illegal  judgment,  and  againft  the  freedom  and  pri* 
vilege  of  parliament. 

To  both  which  votes  the  lords  agree  with  the  houfe  of 
commons. 

TTPON  confideranon  had  this  day  of  a  judgment  given  in  the 
^  court  of  king's  bench  in  Michaelmaa  'I'erm,  in  the  fifth  year 
of  king  Charles  the  firft,  againft  Sir  John  Ellht,  knight,  Denzel 
Holies^  and  Benjamin  Falentincy  efquires,  which  judgment  is  found 
to  be  erroneous ;  it  is  ordered,  by  the  lords  fpi ritual  and  temporal 
in  parliament  aflemblcd,  That  the  faid  Denztl  Holies^  efquire  (now 
Lord  Holles,  Baron  of  IjVdd)^  be  defired  to  caufe  the  roll  of  the 
court  of  king's  bench  wheiein  the  faid  judgment  is  recorded,  X,q 
be  brought  before  the  lords  in  parliament  by  a  writ  of  error,  to 
the  end  that  fuch  further  judgment  may  be  given  ypon  the  faid 
cafe  as  this  houfe  fliali  find  meet. 

A  MESSAGE  was  fent  to  tfec  houfe  of  commons  by  Sir  JViUiam 
^  Childe  and  Sir  Juftmian  Lezvin^  to  acquaint  them,  that  the 
lords  do  agree  to  thofc  votes  which  were  delivered  4t  th^  con- 
ference yetterday. 
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lni7HEREAS  counfel  have  been  this  day  heard  at  the  bfif,  as 
^^  well  -to  argue  the  errors  affigned  by  Lord  Holl£s,  Baron 
^flfeiliy  upon  a  writ  of  error  depending  in  this  houfe,  brought 
agamft  a  judgment  given  in  the  court  of  king's  bench  in  5.  Car,  i. 
^ainft  the  laid  Lord  Holles,  by  the  name  of  Denzel  HolUs^ 
efquire,  and  others ;  as  alfo  to  maintain  and  defend  the  faid  judg- 
ment on  his  majeily's  behalf:  upon  due  confideration  had  of  what 
hath  been  offered  on  both  parts  thereupon,  the  lords  fpiritual  and 
temporal  in  parliament  do  order  and  adjudge,  That  tlie  faid  judg- 
ment given  in  the  court  of  king's  bench  in  5.  Car*  x.  againft  the 
faid  Denzel  Holies  and  others,  ihall  be  reverfed. 

The  form  whereof  (to  be  affixed  to  the  tranfcript  6f  thf 
record)  followeth: 

ipTfuia  cuf'ia  purliamenti  de  judtch  fuo  de  et  fuper  pr^miffis  red* 
•^  dend*  nondum  advifatur^  dies  datus  eji  tarn  pr^di^.  GAh¥^lDO 
Palm£R,  militi  et  baronet,  qui  fequitur^  iic.  quam  fnedief.  Denzel 
d$mino  Hoi«L£8  coram  efid^m  curia  ufque  ad  diem  MeRCURII  decimum 
^intum  ^//m  Atrilis  tunc proximumfequentemapudy\'E%TMOf9A$7, 
in  comitat,  Midd.  de  judicio  fuo  inde  audiend,  eo  quod  curia  pradiH. 
nondum^  Isfc,  Ad  quern  diem  coram  curia  pradi£i.  vemt  tarn  fradiR. 
Galfridus  Palmer  quifequitur^  b^c.quam  pnedi^us  U^szel  Jo^ 
ntmus  HoLLES  in  prapriis  perfonis  fnis.  Super  quo^  vifis^  et  ftr 
sandem  curiam  nunc  hie  pleniits  intelleffis  omniius  etjsngulis  prsfmijiSf 
maturAque  deliberatione  inde  babita^  conjideratum  eft  per  curiam  fra- 
diRam^  quod  judicium  pradiR.  ob  errores  prtediffos  et  alios  in  re- 
eordo  et  procejfu  pradihis  compertos  revocetur^  adnuUetur^  et  penitus 
ft9  nuib  babSatur  ;  et  quod  pradilf.  Denzel^/  ominus  HoLLES  ad 
$mnia  qua  idem  Denzel  dominus  Holles  occafione  jueBcii  pradlR, 
tmifit^  rejiituatur^ 

Jo.  Browne,  Clerir.  ParBamentorum, 
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take  advantage  by  the  common  law,  or  by 
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Whether  an  aiiigi>ec  of  an  ettate,  to  which  a 
future  ufe  and  contingent  eftate  is  an- 
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ufe,  -  -  -  35«»  359 

AfliK'^ee  of  a  rent :  with  what  covenants 
chargeable,  •  24,  25,  221,  tai. 
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without  Hewing  how,  -  384 

^  ""   i  l^pon 
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In  conlider'ition  that  thVy  (hall  accnmpt  to- 
gether J  and  the  defendant,  being  found 
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.  Whether  attornment  to  the  grant  of  a  rever- 
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fi^r  trelpais  ot  battery  in  another  county, 
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Ancient  Demefne. 
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Cuftom  there,  that  the  lands  kre  dcfccndible 
to  the  eldeft  daughter,  -  484 

Avowry. 

If  an  avowry  for  part  of  a  rent*  and  fhewi 
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Authority. 
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fell  after  the  death  of  tenant  for  lifr  }  ^nd 

whether  a  furviving  executor  may  fell,  3^- 

Award.    See  Arbitrament. 
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Seettt.  Bargain  and  Sale,  a;/^  Copyhold. 

Bargain  and  Sale. 
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feifed,  hjs  wife  is  to  have  it  during  heri»fc : 
and  be  becoming  bankrupt,  the  commif- 

(iuacrSy 
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appear  <  what  {hall  be  done,  and  how  the 

,    appearance  (ball  be  entered,        -    58,  59 
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aiS.  464 
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519.516 
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407'5"3 

Ilulband  copyholder  in  right  of  his  wife  for- 
ii:its  it :  whether  the  wife  and  her  heir8» 
after  the  clcaih  of  the  huiband,  (hall  be 
hound  thereby,  -  "7 

Hulband  fciffd  in  fi-e,  makes  feoffment  to  the 
ufe  of  himftlf  and  wife,  and  to  the  heirs  of 
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dies:  whether  it  (hali  bind  the  wife,  i»,  ij 

Hufband  pcifrfTed  uf  a  Uafe  for  ytais,  he  and 
his  wife  join  in  a  leafe,  renderifg  rent  to 
them  and  the  furvivor  of  them  :  whether 
the  rent  be  good  to  the  wife,  288,  289, 290 

A  wife,  tenant  for  life  of  an  hop-ground, 
dies  immediately  before  thtir  gathering, 
the  hufband  ihal)  have  them,        *        515 


Barrator, 

Aaion  brought  by  an  atfornej  §br  o^llipg 

him  common  barrator t  -  19^ 

Ifidifiments  for  barrat|ry«        •         340.  34! 

Bar  to  anions. 
Bar  certain  to  comipon  intendment  is  good» 

If  a  replication  be  not  good,  yet  if  tbe  bar  be 
ill  in  fubftancf»  judgment  ifaall  be  for  the 
plaintiff,  -      '       .  •  ^ 

Being  pleaded  at  large,  where  it  may  he 
anfwered  by  replication  at  Urge,    -     384 

Id  an  a£lion  of  trover  fer  goods  ;  that  he  re* 
GOfered  in  trefpafs  for  the  fame  goods> 

Pleaded  In  debt  upon  an  obltgation^althou^ti 
ic  anfwers  not  preciftly  to  the  condition, 
yet  wbcFc  good,  •  1^5 

Baftard 

Who  (hall  b-  accounted  the  refuted  faiJ^er  of 
a  baftard  child,        .        341.  350,  351.470 

How  a  baftard  (hall  be  provided  for  by  the  pa- 
rilh,  or  by  the  reputed  fother,  purfuant  to 
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Battail. 
Battail  gaged  in  a  writ  of  rights       •        52s 

Bail. 

Falfely  offered  and  infufficient,  how  to  be 
punifhcd,        .  .  .  ,^^ 

Bail  fufiicient  tendered  to  a  ferjeant,  who  by 
one  was  arref^ed  upon  a  plaint  in  Londo/r  t 
whether  the  feijeant  be  bound  to  accept 
thereof;  and  what  remedy  for  the  party 
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B^il  granted  upon  ^a^M/rer/irj,  507. 55a.  558 

Writ  of  error  brought  by  the  bail,  for  a 
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Where  a  capias  is  Tued  again(t  the  bail,  and 
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therefore  abated*  •>        408.  574,  575 
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bail  in  the  common  pleas,  .  481 

R  f  4  Bailiff 
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elegit f  anddfl'v**r  rhe  moiety,        •       319 

.  WntjT  hc/half  jiiftiTy  ^ndezcufc^  where  ii»c 
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Srueria^  what,  179. 
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Bye-law. 
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Capias. 
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without  (u'lnf /cire  facias  ^gainft  the  bail, 
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Ccrti$rari, 
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To  remove  a  record  out  of  the  k»ni8*s  bench 
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Wntt*>rr  It  can  give  relief  a^;«inft  doi^er,  191 
Whether  a  dectee  in  chancery  Ihall  not  be 
re-examined  upon  bill  of  review,    40,  311 
The  proceedings  tbercr  upon  a  ft^tutrfta^ie, 
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Slewed  by  the  parifti  and  nut  by  the  pHrfcn, 

Writ  awarded  to  the  eccltii,iftical  court,  for 
admitting  him  to  bis  ofB.  e.  -        5(9 
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manor,  or  may  be  fevered  from  it,      43% 

Whether  common  appurtenant  may  be 
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lands  of  i).  The  grantee  may  claim  com- 
mon in  any  part  of  the  manor,      -       599 

Nonr  may  entitle  himfelf  to  any  profi«  a 
pnnder  in  alicno  /0I09  without  gr^^nt  or 
prefer  iptioii,  -  -  54* 

Common  Recovery. 

Agai oft  the  king,  not  good,  -  96 

By  an  infant,  how  gonid,  •  3<^7 

See  Recovery. 

Conditions. 

What  words  dull  make  a  condition,   1:8. 

i29-4S5»456 

The  performance  of  a  condition  precedent 
ought  to  be  avtrre(^>         -  i9s*  381 

Condition  of  an  obligation  to  enjoy  fuch 
Unds  ;  whether  the  nhligor  is  to  warrant 
it  againft  unlawful  tiilck,  -  5 

Condition  to  iurrender  upon  forfeiture   of 

payment  of  money  at  a  day  certain  s  the 

money  i^  p-iid  before  the  day  ;  whether  it 

•  be  a  j;ood  performai.ee,  -  a 84 

iTpon  an  obligation  to  perform  nil  covrnai  t; , 
payments, and  agreement:!  in  a  leafe:  whe- 
ther the  obligor  ought  to  pay  the  rent 
without  demand,  -  -         7S,  77 

•  I-eflce  for  on  -aiul-twenty  years,  upon  iOii- 
dition  that  lie  fli  <)1  not  alien  any  part  alove 
three  years,  during  the  term  ^  if  oiher- 
wlc  the  Je»lV  to  be  v«id  :  whc»  lets  f»>r 
t%rce  years,  and  fo  fiom  three  ycus  10 
thiec  ycafs,  during  ths  teim  of  hib  lik^  if 


he  lived  fo  long  s  whether  this  wete  a 
breach  of  the  condition,        -        S^^t  S^^ 

ConfeiCon  and  Avoidance. 

Where  one  of  the  parties  tlaim  hy  a  later 
grant  from  one:  and  the  (ame  party,  there 
needs  not  any  confeifion  and  avoiding  hi« 
title,  -  -  -        58« 

What  (hall  be  a  gcol  ronfeflion  and  avoid- 
ance in  a  plea  ;  and  where  it  (hall  be  good 
without  travcrfe,  and  where  not^  315,  494 

Confirmation. 

Where  ifmay  enUrge  an  eftate,  or  make  an 
eftfitc  in  ejft^  which  was  birred  by  x 
fine,  ...  478, 479 

Of  a  leafe  by  a  parfon  made  in  9.  EUk*  the 
confirmation  being  in  14*  Elivi*  by  another 
patron  and  ordinary  than  were  at  the  time 

3« 


of  the  leafe  made,  yet  good, 
Confideration. 


\ 


lx\  affumpfit^        8.  19,  20.  178.  27*,  a73' 409 
To  raile  ufes,  -  -  5«9 

to  foibcsLT  pauUuluM  umpus,        -  241 

S.-c  Affumpfti^ 

Confultation. 

Granted  for  the  probate  of  a  will  quoad  hana^ 
where  the  will  is  n»?de  of  lands  ^nd  gocids, 
165. 166,  391.  395 
Whether  it  ftiall  bepranttd  %nihout  motion, 
if  the  defendant  anfwer  not  to  the  prohi- 
bition,        -  .  .       23S,  239 
See  Prohibition. 

Copyhold  and  Copyholden 

How  a  copyhold  eftate  ihall  be  pleaded,    190 

What  fhall  be  f.tid  to  be  a  re^ifonaMe  fine  for 
a  copyholder  to  pay  upon  his  admitt:ince, 

196 

A  copyholdrr  by  the  common  law,  without 
fpecial  cuftom,  cannot  make  a  leafe  for  one 
year  ;  but  it  is  a  forfeiture,    -       233i234 

Whether  copyholds  be;  wiihm  the  ftatuic  de 
doni$i  ...  41,  4j,  44, 45 

Whether  copyhold  1  mds  are  liable  to  the 
ftatutesot  bankruptp,    549,  550.  568,  569 

Copyholder  by  licence  lets  it  by  indci.ture. 
With  divers  covenants;  and  sft«rwaid4 
furrenders  to  the  ule  of  another ;  whcti  cr 
his  affiitnce  (ball  have  ber.eHt  of  the'  co- 
venant, -  -  s4i  *5 

Copyholder  for  life  furrenders  to  the  ule  of 
another  ;  and  the  lord  accepts,  and  grants 
it  to  te fly  que  uje  for  his  H!e  s  he  dies; 
whether  UK  bilt  copyholucr'niiiU  re-have 
it,  -  -  -  205 

Copyholder  furrenders  out  of  court  \  in 
wh(«n  the  intercut  rcfts*  until  he  be  p>e- 
fenlcd  and  admitted,      273.  283.  569,  57Q 

CupyhoKier  furrenders  twiury  a*  resiuto  me 
ien-4ut's  h-nnts,  .uco.tiing  to  ^tgreemcnc 
upon  conditiuu,  to  be  vwid^  &c.  and  ^e- 

foie 
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love  the  time  preftxcdy  he  furrenrf^ra  one 
of  the  twenty  acres  to  another,  and  after- 
wards performs  the  condition  :  whether 
this,  ferond  furrcnder  he  good,  173,  274. 
283,  284 

Copyholocr  furrendcrs  to  the  ufe  of  <»ne  out  of 
court,  upon  condition  to  be  void  5  ^nd  af- 
terwards, before  the  condition  p-rrfyrnaed, 
furrtnders  to  the  ufe  of  another  :  the  condi- 
tion IS  pertormed  j  thdecond  furrender  is 
preA  ntcd,  and  the  pwrty  admutcd,  the  firft 
never  being  prcfented  :  whether  it  be  good, 

^      ^    e  175,  274- 283,484. 

Lord  rf  a  manor  makrs  a  le^fe  thereof,  .^nd 
of  a  copyhold  therein,  by  the  name  oMuch 
a  tenemint  1  whether  the  copyhold  be  not 
determined,  -  '     -  511 

Copyhoider  for  life  claims  a  cuftom  to  cat 
down  and  fell  trees,  &c.        •      £20,221 
See  Surrender. 

Coroners. 

Coroner**  inqaeft,  of  what  pcrfons  it  ought 
to  be  taken,  -  -  13^ 

Where  a  writ  awarded  to  the  coroners, 
where  the  fheriff  is  plaintiff  or  defcndaat, 
be  error,        •  -  .       345»  346 

Corporations. 

What  a£ba  they  may  do  without  deed,     »«o 

Wh«re  the  mifnaming  of  a  corporation  fh-«U 

make  a  deed  or  record  ill,      160.  572.  574 

Cofts  and  Damages. 

Whether  they  may  be  aflWTtd  without  verdia, 

582 

Where  after  fpcci^l  verdia  the  plaintiff  dil- 
coatinued:  whether  the  defendant  Ihall 
hate  cofts,  -  ^  r  75 

Where  cofts  and  damages  fliaU  be  allowed  to 
avowanis.  -  497.  533,  534, 535 

^^  here  thty  ihal)  be  ajjamft  an  admimllritor, 
or  an  cxecnt  t  norfuited,        -         19.  219 

The  defendant  ihall  have  cofts,  where  the 
declaration  is  ii!,  -  .       ,^^ 

Coftii  given  pro  dihitione  exeeutionis  in  a  writ 
oftnor,  -  -  40 1 

Cofts  releafed  in  the  fpirituM  court  by  the 
hufband  for  the  defamation  of  hie*  wife,  222 

Cofts  paid  in  the  fpintual  court  by  the  huf- 
b.ind  for  his  wife,  upon  his  wife's  fuing 
hiiB  there,  -  -  i^ 

Where  they  (hall  be  difcharged  by  the  gene- 
ral  pardon,  upon  afcnteiKe  in  the  Ipiritual 
court  for  defamation,  and  where  not,  46, 

47-  M4 

.Where  double  cofts  Ihall  be  upon  a  falfe  fuit 

tgainft  Qhurchwardens  and  other  officers, 

175.285,286 

Attaint  brought  hy  the  pUintiff  upon  mo  ac- 
tion of  battery,  which  had  pafl'cd  againft 
him,  and  now  the  flrft  vctdi<it  was  af- 
firmed t  whf ther  hy  the  ftatutes  of  21.  6r 
ft 3-  tien.  8.  c.  .  the  defendant  (hall  have 
any  o&orc  coftsi  •  -        54% 


Covenant. 

By  what  words  made,  and  how  to  he  con- 
ftra«d,  -  liS,  129. jQj 

Where  the  word  "/r<n/V*'</"  in  an  indtn- 
turc  ihail  make  a  covenant,  and  where  a 
condition,         ...     121,129 

In  covenant  one  may  afBgn  f^veral  hrr^chrs; 
but  not  in  debt  upon  an  ohhgatioa  tW 
perrorm-ince  of  covroants,  176 

The  breacli  of  a  covenant  being  in  che  time 
of  an  alligoee,  and  an  ad' 00  brought  by 
him,  the  covenantee  cannot  rdcaie  thi5 
aaion,  -  -  50J 

Whether  a  covenant  ihall  bind  an  infant  to 
be  an  apprentice,  -  .  1^9 

Where  covenantb  in  deeds  (hall  be  f^id  to 
be  diftindt  by  tbemfeWes  ;  and  where  they 
/lull  relate  and  be  expounded  by  precedent 
covenants,  -  .  io« 

How  aftfon  of  covenant  may  be  brought  by 
an  aflSgnee  for  not  repairing  an  houfe; 
and  wh^t  A14II  be  faid  to  be  a  breach 
thereof,         -  -  .  04,25 

Brought  againft  an  affigncc  or  grantee,  iSS, 

321,  222 

Whether  rt  lies  againft  the  leffee,  where  he 
hath  afltgned  over  his  eftate,  and  the  ^('' 
figneeiB  accepted  for  tenant,  frfS.  221.5^0 

Made  by  an  Jiffignee  of  a  term  for  life,  aod 
by  him  in  rcverfion:  whether  the  adion 
fhall  be  brought  as  af&gnce  of  both,  or  of 
him  whohath  the  inheiitance,      -         2S5 

Cfivenant  to  make  furrender  of  a  copyhold 
up"n  r  quefti  -  -  299 

That  l^nd  Ihall  be  of  fuch  value  yearly,  and 
that  he  will  ftand  fciied,  .  360 

Covin.     See  Collufion. 

Counfd. 

Adigned  to  one  arraigned  for  felony,  147. 

36-C.483 

What  m^ttcts  they  may  plead  and  give  in 
evideiue,  -  .  ,^- 

Wherc  a  pcrfon  indidled  fhfwsany  ex  eption 
in  law,  any  one  not  afljgncd  may  be  of 
counlel  for  him,  -  .         ,^y 

Counts.    See  Declaration. 

Courts. 

The  cuftoms  and  precedents  in  evcrv  court 
are  the  law*  of  the  court,         -     527,  52S 

Of  what  cuftoms  the  courts  are  bimod  to 
take  cognizance,  without  fpecial  picadirg, 

561 

The  court  fhall  not  take  cojtniztnce  of  aoy 
errors  upon  the  record,  unlets  they  be  af- 
figned,  -  -  .  ^j 

Where  title  appears  for  the  king ;  whether 
>.  e  court  \\i  bound  ex  offich  to  award  for 
him,        -  -  .  |p3.  j^s 

Of  ftar-chamber,  its  foundation  and  iunf- 
didioa,  *  .  iM.jji 

To 
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To  what  purpofe  fcntencts  there  (hall  bind, 

1.  Court  of  Chancery.  5^^  Chan- 
cery. 
2.  Court  of  King's  Bench. 

Its  power,  -  181.  »09,  4io.  330 

Iffue  being  jo'ncd  in  chancery,  and  the  re- 
cord delivered  into  the  king's  bench,  may 
he  well  tried  by  nifi^rims  out  of  the  king's 
bench,  -  -  -313 

3.  Court  or  the  Common  Pleas. 

It 8  privileges  for  the  feijcanis  and  officers 
thereof,  -  -  11.84,85 

Different  naanner  of  proceedings  betwixt  the 
king's  bench  and  common  picas,  481.  528 

Its  ancient  jurifdidtion  in  granting  prohibi- 
tions to  court  chriftian,  where  they  pro- 
ceed in  prejudice  to  the  common  law,  88 

4.  Court  of  the  Exchequer. 

May  demife  as  well  for  life  as  for  ytars  the 
king*8  lands,  under  the  exchequer  feal,  513 
See  tit.  Offices  by  In^uidtion. 

5.  Court  of  the  Exchequer- 
Chamber. 

Of  what  antiquity,  -  -  514 

Whether  an  error  in  deed  is  affignable  in  the 
exchequer-chamber,  -  514 

In  wHat  cafes  writs  of  error  lie  in  the  ex- 
chequer-chamber, 141.  aS6.  300.  464 
Se€  tit.  Judges. 

6.  Court  Ecclesiastical. 

Whether  they  may  deprive  any  of  his  office 
which  be  hath  for  life,  -  65 

7.  Court  of  High  Commission. 

Its  power,  -  113,114.220.582 

How  fines  impofed  are  to  be  levied,    -     579 

8.  Inferior  Courts. 

Court  of  KsoyESTs,         -  595, 596 

Court  0*  Marshalsea,  -  3**1571 
Court  of  the  Stannaries  in  Comwali ; 

;iod  their  manner  of  proceeding,  -  333 
Court  of  the  Marches  of  Walf.hj  and 

its  inilicuticMi  and  jurifdidtion,    309.  531. 

5S7i  SS^^S^S 
CorRT  OF  THE  ADMIRALTY,  296,  297.603 

County  Court,  Tourn,  and  Leit.  See 
Lcct  and  T«>uin. 

Where  the  Court  ofPiSPOWDER  ought  to 
be  hell?,  and  for  what  matrcr*  and  con- 
tracts iu  m^iketsantl  fairs,         -       45,  46 

Where  the  Cooifs  Baron  of  f  vera!  manors 
may  be  held  at  one  pUcc  ;  and  how  they 
Ihall  be  good»  and  where  not,  «  367 
See  Amercemcui. 


Whefe  inferior  courts  In  pleading  ought  to 
(hew  their  authority  and  creation,         46 

They  cannot  allow  prote£tion8,  'ley  f^ager^ 
<sc.        .  -  -        112.  ,4^ 

A  fuferfedeai  a^vardcd  to  an  inferior  court, 
becaufe  an  utter-barrifter  was  not  ftcward, 

79 

Cum  Ptrtmnim.  See  Appurtenance*, 

Cuftom. 

How  to  be  pleaded,  •  347 

What  (hall  be  good,  65. 196.  £59,  260 

The  cuftoms  and  precedents  of  the  courts 
are  the  law  in  all  courts,       -      s^7»  5^' 

Of  what  cultoms  courts  are  bound  to  take 
cognizance,  without  fpecial  pleading,  563 

Several  cuftoms  for  the  piyrrent  of  tithes, 
"3-»17.  339- 403.  404 

Cuftom  to  grant  a  freehold  by  copy  $  whe- 
ther it  be  good,        -  -  loo 

Cuftom  of  Borough  Englifli,  how  it  Ihail  t>e 
conftrued,  •  -     4x1, 4X& 

Cuftom,  that  every  one  fhall  be  conftahU  in 
fuch  a  village  according  to  their  habita- 
tions :  whether  it  Hull  bi«d  a  privileged 
perfon,  -  -  •     389.  5S5 

Cuftom  amongft  merchants  upon  bills  of  ex- 
change: what  (hall  be  good,  and  what  re- 
medy for  non-performance,  301,  3©* 

That  a  feme  covert  in  Lomhn  ihall  be  fued 
without  her  huiband,  how  to  be  expv>und- 
ed,        -  -  -  68, 69 

Cuftom  in  London  to  arreft  upon  plaint  en- 
tered in  the  compter,  without  any  other 
warrant ;  if  good,   and  whether  the  fer- 

W'eant  ought  to  take  bail,  -  19^ 

here  a  cuftom  in  London  may  be  agaiiilt  \ 
Aatutc,  -  -  347*  3*1 

Curriers. 

What  leather  they  may  fdl  uncur,  am!  to 
whom,  *  -        -     588,  J89 


D. 

Damages. 

Where  they  ought  to  be  cntireW  given,  and 
where  not,         -  -     ac,  21.1844x4 

Entire,  for  words  fpoken  at  IcvcrrtlHmcs, 

*i^,  237 

Where  damage?  found  againft  one  defendant 
(hsli  bind  the  other,       ,   54,  55.  191,  «9) 

Where  they  Hcay  be  fevcrally  givf-n  ag^inlt 
defend. ints,  and  fliall  be  recovered  ac- 
cordingly a^ainft  th<ms    and  wheie  the 

'.  puinttff  ought  to  have  hut  damages  of  one 
onJv,  -  -  54,  55-  »43 

Kccovcreo  in  an  ajjumfjity  cannot  be  a  brir 
to  a  debt  upon  a  r.Cv^rd  or  iptC'aJty,        6 

Where  conditional  damages  m  ly  be  given  by 
tujury,  -  .  3«»35.  143 

VV»Kih«r 
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Wlifther  t>»cy  fhall  be  enquired  by  the  fame 
jury,  where  a  demurrer  is  upon  the  evi- 
dence, or  (hall  be  enquired  of  afur  judg- 
ment by  a  writ  of  enquiry,  143 

D^niaj{t3  aw  irded  in  a  writ  of  error  upon 
judgment  aflfn  med,  according  to  the  lofs 
which  llie  party  fuftained  by  not  having 
his  rSfcution>  -  -         t^^ 

Where  damages  and  cofts  (hall  br  afTrfTed  or 
inCreafed  by  tlie  court>         -         17^,  561 

Whtther  treble  damages  m^y  be  given  by  a 
ju(l«ce  of  peace  upon  thcftat.  of  aj.  Mm.  6. 
ofExtortiott»  •  .         438-44$ 

Where  a  penalty  it  given  by  a  ftnutr,  there 
oogbt  not  to  be  my  more  given  for  cof^t 
or  damagest  •  -  560 

Where  a  ftatute  gives  a  penalty  certaint  and 
gives  an  action  of  debt,  if  the  dtfendant 
doth  not  pay  it»  but  inforctth  the  parry  to 
fuitf  he  (hall  recover  his  damages  due  by 
the  ftatute  upon  demand«  ar.d  his  cofis 
alfof  .  .  •  ^60 

Kt^ie  tii.  Cofts* 

Darrein  Pre/efttment.     See  Affifc. 

Daughter. 

A  daughter  performs  the  condition  to  pay 
money  upon  a  mortgage ;  a  fon  is  born 
after:  whether  the  daughter  on^ty  return 
or  the  fon  n3ay  oujf  hrr,  -  87 

Cuftom  in  ancient  demefne*  that  lands  are 
defcendible  to  the  eloeft  daughter,       424 

Day. 

Ko  day  (hall  be  given  to  a  defendant  again  ft 
whom  a  verdict  is  fbund,  -  2)6 

FtmefUe  recovers  in  an  adion,  and  betore 
day  in  kanco  t^kes  huftiand  ;  ftie  notwith- 
ftanding  (h^ill  have  judgment,         -      132 

Whether  it  may  br  given  againft  one  dtUu- 
dant  up^^n  verdi^*  where  day  isgivcrn  unto 
the  ot^er  until  the  next  Term  upon  r^e-^ 
murrer,  -  -         *35>  »3^ 

Where  it  may  be  given  until  the  next  court, 
without  mentioning  a  day  certain,        254 

How  ads  done  in  Term-time  ihall  relate  to 
the  firft  day  of  the  Term,  -         10a 

How  the  days  in  7'erm  Ihall  be  reckoned, 
and  to  what  purpofe,  *  13 

S^^mrtQ  die  poft  of  the  return  is  property  the 
day  for  fitting,  and  not  before,    .     14. 102 

idem  dies  (hatl  not  be  given  to  any  who  m»ke 
default^  -  -  341 

Death. 

Whether  the  death  of  one  of  the  defendants 
before  judicial  proccfs  awarded  becaufc  of 
error,        -  •  •  4*^'  574 

Whether,  when  one  fues  a  judicial  writ  and 
dicr^p  »t  being  ferv.  d  by  the  (hcriffand  re- 
tsrncd  afte^W4^d^,  be  good,  450*  45'>43»« 

458*  459 
See  ti$'  Abatement  of  Wrlta. 


Decern  Toi 


See  TaUs. 


Declaration  and  Counts. 

Where  they  ought  to  fticw  the  beginDiog  of 
the  particular  eftatc,         -  -        571 

Where  it  is  but  conveyance  to  thea£liQii,  it 
needs  not  be  fo  precrfe  as  in  a  plra,      139 

Whether  it  b-  good,ai*hoagh  not  warrao*ci 
by  the  original  writ,        171.  »St,a8i.  S17 

Declaiation  ill,  becaufe  it  therein  appears 
that  the  ad  ion  was  b^rought  t>cfore  there 
wasany  caufe  of  adion»  -  5;^ 

Where  it  nerds  not  be  filed,  -         531 

Where  it  fh«ll  be  madr  good  by  the  pka  ia 
bar,  -  -  •lit 

Where,  be  rg  uncertain,  it  it  ro»de  good  by 
the  vcrd'd,  -  4s*. 497. 531 

Where  it  Ihall  be  good  if  it  hath  fufficicat 
fubftance,  although  it  be  not  according  to 
the  ufual  form,  •  209 

Not  good  if  by  way  of  recital  only,  and  not 
dired  affirmai  vr,  .  -        j^j 

Whether  in  covenant  it  may  he perirJUtam 
exijiih  -  -  iVt 

Whether  in  the  annuity  for  life,  it  ought  to 
be  in  dominica  fuo  ut  defeodoy  \%i 

Whether  in  an  ejtdment  h  be  good>a]tboogh 
it  wints  VI  tt  arm'tsy  -  40; 

Whether  in  titfpals  ifi  etarmis^  and  not  fay- 
ing eonlra  face  my  it  be  good»         -        3s  j 

Whether  in  debt  upon  an  obligation,  and 
doth  not  fay,  quod  per /criptum  o^ligaiaritm 
eoncrjpt,  it  be  Kood,         -  .      lof 
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Fine^  ai&flcd  in  Courts* 

A(ye(red  by  judgment  openly  in  court,  Can- 
not be  qualified  -  -  tjt 

How  they  (hall  be  afTefied  in  judgments 
upon  informations  .  451 

AiTefled  for  trefpafi  in  a  fore(t>  may  be  le- 
vied by  proccfs  in  the  king^a  bench^  409* 
410 

A(re(red  by  the  high  oonniflioners,  bow  to 
beleviedf  *.  -  <t)>  114. 

Impofed  upon  an  attorney  for  profecuting 
a£lion8  without  fuing  original  writs,      74 

Impofed  upon  an  attorney  for  falGfylng  and 
forgtiig  a  writ  of  capimsf  «  74 

Impofed  upon  a  derk  for  entering  and  cer« 
tifyine  a  too  prolix  record  in  abufe  of  the 
fubjefis*  -  -  tC^ 

For  amending  a  record  before  and  without 
diredion  of  the  court »  •  i^g 

For  a  mifprifion  in  a  record,  «         ayg 

Fine  not  impofed*  quia  pakp^f  ^^ 

Firft-Fruits  and  Tenths. 

The  books  of  the  faluaiion  of  tbemi  when 
compofed  -  -  4^^ 

FoMcourfe. 
Whether  a  fbldcourfc  may  be  divided*   4|s 

Forcible  Entry. 

IndiAment  upon  the  (tatute  of  I.  Uin,  6.  of 
forcible  entry  in  tythes,  -  201 

Wbofoever  is  owner  of  the  foil  may  enter 
lawfully  and  detain  with  force  againft  any 
who  pretends  to  have  common  there*  4S8* 
489 

Forfeiture. 

What  (hall  be  forfeiture  of  a  jointure  wfkhin 
the  (tatuteof  tr.  Hny.  7*  •  944 

By  the  hufband  of  his  copyhold  in  right  of 
his  wife ;  where  it  (hall  bind  the  wife  and 
her  heirs  after  the  huftand's  death,         y 

Whether  a  copyhold  m^v  be  forfeited  by 
making  a  leafe  thereof  n>r  one  year  with- 
out  the  lord*s  T^eocc  or  fpecial  cuitom» 

a|S#  vf^ 

Whether  it  may  t>e  forfeited  for  notjpaying 


the  fct  fine 


Foicft. 


Where  the  juftices  feats  are  to  be  held  iirib- 
refts,  -  -  40^^  410 

How  fines,  in  juftices  feats  ia  forefts  allcflTed, 
may  be  levied,  ^  -  409/ 4t* 

Whether  forcft  l«nds  pofchafed  from   the , 
king,  which  wtr<  exempted  from  paymeaf 
S  f  a  -  '      ^ 
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oftythrj:,  fhall  be  difcharged  in  the  bands 
of  the  purchaiorsy        .  .  94. 

Franchifcs  and  Liberties. 

How  thty  may  bz  dcftroycd  or  determined 

in  park»»  •  -  59»  ^o 

Where  they  fliall  be  feizcd  furabufing  them, 

Franktencment. 

Where  it  may  be  granted  by  copy,  400 

Whether  he  (h*ill  br  faid  to  have  a  frank- 

tencjncnt  who  hath  ^r/'ma/n  tonfuram  only 

in  a  meadow,  -  -  36^ 

Fraud.     See  Collufion. 


tiou  of  the  kiQg*s  title,  or  upon  a  falie  fog^ 
geftion,  there  all  grants  m<<dc  by  the  kinfr 
ihall  be  void,  -  -  54^ 


G. 

Gavelkind  Land, 
ttl  properties  and  cuftom  8,     5S4- 361,  5^1 

Grants. 

Grants  of  land  and  common ;  whether  it 
fliaM  be  intended  to  be  in  grol's  or  appur- 
tenant, -  -  300.  301 

Of  a  rent  j  whether  it  (hall  be  by  the  word 
reddendum  6*  folvenditm  in  an  indenture 
of  leafe,  -  -  a88.  ^^9 

•there  cannot  be  a  grant  of  an  inheritance 
infuturot  -     .  -  448.   S47 

Of  a  tern)>  habendum  after  the  death  of  the 
grantor;  It  is  an  immediate  grant  and 
ti yoxd  habendum f  -         -  *55 

Of  the  neitt  avoidance  of  a  church  unto  one 
during  his  life  i  whether  bis  eaccutors  af- 
t#r  his  death  ihall  have  it,  505.  506 

None  may  entitle  bimfelf  to  any  copyhold, 
but  he  muft  flicw  a  grant  thereof,        190 

The  addition  of  a  falfuy  in  a  deed  or  grant 
Ihall  never  prejudice  where  there  was  any 
Certainty  before,  r  -  548 

See  tit.  Deeds* 

.  Grants  of  the  King. 

•Where  it  (hall  be  void  for  non-recital  or 
•:    mif-rccital  of  a  former  prant  thereof,  ar  d 
whtrc  ^Lnon-obflanttr  (hall  help  it,  198.  54S 
-Where  .?n  office  is  found  for  the  king   by 
.     commifljon  under  the  great  fe^l ;  where 
the  king's  grant  (hall  be  gocd,  and  where 
not,  -  -       _     172,  173 

Of  .1  meflTuage  and  land  appertaining  thereto} 
•    how  it  i]\?t\\  b?  conftrucd,  and  what  lands 
in  the  king's  cafe  Ibali  be  laid  to  be  ap- 
pertaining -  -  21,  22 
Where  there  is  a  fallity  in  point  of  preju- 
dice to  the  king^s  benefit  or  a  mifinforma- 


H. 

Habeas  Corpus, 

In  an  habeas  corpus  the  return  of  the  caaA; 
of  the  comnnitmeM  of  the  prifoner  ought 
to  be  certain,  133.  558,  559.  59} 

If  no  caufe  of  commitment  be  returned  in 
the  habeas  corpus,  the  prifoner  (lull  be  dif- 
charged by  bail,  &c.  J07.  55 a 

Habeas  corpus  and  certiorari  to  remove  a  pri- 
foner attainted  for  f*.  Icny  in  anothercountyy 
and  judgment  to  have  execution  given  m 
the  king'a  bench,  -  -  176 

To  remoTc  a  prifoner  in  execution  ;  ho«r 
and  in  what  manner  he  ought  to  be  ufed» 
and  where  it  (hall  be  an  efcdpe  under  co> 
lour  thereof  -  -  46^ 

For  a  prifoner  committed  by  the  lords  of  the 
council,  and  returned  thereupon,  133. 
168.  579 

To  remove  a  c;«ufe,  and  the  proceedings 
thereupon,  out  of  an  inferior  ccurf^  261 

Upon  habras  corpus^  prifoners  difcharged 
Without  bail,  -  -         569,  570 

Habeas  corpus  by  one  who  was  committed 
by  Older  of  the  exchequer  for  not  paying 
a  fine  impofed  upon  him  by  the  eccle- 
HalUcal  commifli oners,  ^79.  58a 

Habendum, 

Where  repugnant  to  the  grant,  how  to  he 
conftrued,  -  -  155.  4o« 

To  one,  to  the  ufe  cf  another  and  his  heirs, 
whether  this  limitation  of  the  ufe  gives 
more  than  the  eftate  for  life,         230.  a4i 

Habere  facias  Poffejfionim. 
How  to  be  awarded  into  Ireland^  51^ 

Harlots. 

Whether  he  who  demands  an  hanot,  and 
c^eman'^s  thereupon,  ought  to  fliew  the 
kind  of  beaft,  and  the  price  thereofy  so* 

Heir. 

The  words  in  a  will  which  difinherit  an  heir 
ought  to  have  an  apparent  intent,  369*45^ 

How  the  heir  ihall  be  charged,  where  he  de- 
nies the  deed  to  be  his  fathrr*s,    336,  337 

How  he  ihall  be  charged  in  ^feirefacitzs  upon 
a  recognizance  of  his  father's,  295*  296. 
312,  313 

Whether  he  ihall  have  the  rent,  where  tb« 
lefTte  covenants  to  pay  the.  rent  to  the 
leflbr^  his  heirs,  andailignsi  .907 

Upon 
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Upon  a  mortgage  for  the  payment  of  money» 
performed  by  the  daughter;  a  fon  is  af- 
terwards born  ;  whether  ^he  Ton  or  daugh-* 
ter  fliall  have  the  land,  -  87 

Honour, 

Where  an  honour  confifts  of  feveral  ma- 
nors* how  the  cuuns  of  tb«  manors  are  to 
be  holdcn,  -  -  3*7 

Hoftlcr  and  Innkeeper. 

May  detain  the  borfes  of  his  guefls  for  non- 
payment ot  their  patlurage  9  but  To  cannot 
a  prlv.<te  man,  -  iti,  17* 

Whether  an  innbolder  is  within  the  Itaiutc 
of  bankrupts*  •  549»  SS^ 

Hue  and  Cry. 

When  and  how  it  ftiall  bind,  -  37 

Whether  it  may  be  made  in  the  adjoining 

hisjidred>  -  37.  41.  379.  4^1 

Highway. 

Xodoledi  an  information  brought  thereupon, 
iS4>  i^J.  »66,  167 


I. 

Jeofail. 
Where  it  is  aided  in  the  king's  fuit,        312. 

In  M  bis  pit  I  turn  in  dowtr,  -  301 

Wtere  the  rnital  t;f  ihe  bill*   is  in  f.loulo 

tranfgreJ]ior)hs  and  the  decoration  is  in  an 

action  upon  the  c^ife,  -  325 

Where  the  declaration  is  v.^riant   from  the 

original  writ,  -  -         3^7 

Ste  more  In  Statutes. 

Implication. 

Where  it  fliall  iucrcafean  cftate,  and  where 
not,  ...  367 

Imprifonment. 

Where  it  ftiAU  be  appointed  by  the  com- 
mifHourrs  for  ecclefiafticAl    caufcs,    and 

.  where  not,         .  -  -  114 

Imprifonment  during  life  is  not  ufually 
aw'trded  but  where  there  is  an  awarding 
of  forieiture  of  lands  during  life,        .504 

None  may  flay  or  imprifon  any  without  an 
oificer,  unlefs  in  felony,  -  %\^ 

Sf4i  mou  in  Prlfon  and  Prifoncrs, 


Inducement 

What  certainty  an  inducement  to  a  plea 
ought  to  have,  -  -  13S 

Inducement  to  a  travetfe  ought  always  to  be 
fufiicicnt  in  matter,  .  33^ 

Infant.     See  Enfant, 

Information. 

Againft  an  under-fhcriff  for  fcvcral  crimes 
and  mifdemranors,  ,         -  ^66,  567 

For  non-rtfidcncy  before  jaftices  of  aflife, 

146 

Upon  a  penal  ftatute;  where  it  may  be  in 
LontloHt  or  in  an  inferior  court,  112.  x46 

Againft  the  mayor  and  commonalty  of  Lon^ 
dony  for  fuffcrlng  offenders  to  efcape,  who 
had  cottimitied  murder  publicly,  25* 

For  a  riot  and  rtfcous,  •         ^51,  xjt 

For  inclofing  an  highway,  a66,  267 

Where  it  ftiAll  be  good  for  the  king,  where 
it  is  ill  for  the  pr»rty  who  informs  for  the 
king  and  himfelf,  -  331 

Information  brought  in  the  king^g  bench  for 

57? 


mifdcmeanors 


Where  informatior.s  are  brought  upon  a  pe- 
nal ftatute,  where  part  is  given  to  the  king 
and  part  to  the  profecutor,  there  it  ought 
to  be  qui  tarn  pro  domino  rege,  Csfr .  other- 
wife  it  id  where  the  king  is  only  named  at 
.m  offence  /Againft  him,         -  336 

Information  for  the  king,  the  city  of  London^ 
and  himfelf,  againft  a  cnrrier,     588,  5S9 

Infornners,  how  to  be  fworn,  and  to  have  the 
moiety,  5cc.  -  -  31^ 

Ingroffing, 

What  fhiH  be  faid  to  lie  ingroffing  and 
within  the  ftatute  of  $.£du;  6.  231,  232. 
314,  315 

Innkeeper.     See  Hoftler. 

Inrollment,  5rr  Relation,  and  Bargain 
and  Sale. 

InlUtution  and  Induftioni  354,  ^SSx 
3561  357- 

Under  what  feal  it  may  be,  -  34a 

Trial  of  inftitution  fhill  be  by  the  biihopi 

of  indu£lion,  per  pais ,  -  380 

Without  a  prcfentation,  is  void,  99 

Stc  more  in  ^fare  Imped/ 1, 

Intendment* 

Where  it  fball  make  a*declarat*on  and  plea 

good,  6.  63f  64*  ^o.  19;.  221.  272.  301. 

3S7.  34»-  363-  383.   3»6.  39*-  401.  413. 

426.  458-  461.  47»-    497-  539-  555 

Where  it  (ball  make  a  Iberiffs  return  good» 

189 
Sf  I  It 
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It  {hall  be  taken  according  to  the  common 

parlance,  -  1^2,  z%6.  510 

St  ought  to  be  conftriird  according  to  the 

rules  of  Uw  and  reafon»  «  AH 

IntendiBCDt  iball  not  make   a  replication 

.  «w*f  -  -  »o-  94 

Where  the  condition  of  m  bond  (hall  be  made 

good  by  istendoient*  ^  a«6 

Joinder  in,  Action. 

Where  it  may  be  by  the  king  and  a  common 
perfon,  •  •         is6»  157 

Wnere  it  ought  to  be  by  karon  and  ftmet 

419-  437.  438 

ID  audita  querela,  by  three,  where  one  only 
was  tAcn  in  execution!  443#  444 

Joint-Tenants. 

Derife  of  lands  to  three,  pan  and  part  like ; 
vbether  they  be  joint-tenants  or  tenants 
in  common  •  *  7S 

A^iooy  real,  brought  againft  joint-tenants 
or  coparceners ;  the  death  ol  one  of  t^em 
(ball  abate  the  writ,  -         574-  i^3 

Jointure. 

What  Iball  be  faid  to  be  a  jointure  within  the 
^ttttc  of  ii.Hea*  7-  -  ^44 

Inland, 

lixiiwkabsfxfaci^  ^JftJIimem  (hall  be  aw»rd. 

ed  into  Irtlandr  -  -  5 ' « 

Whether  a  prohibition  lies  for  a  thing  done 

there,  -  264 

Ifluc  joined. 

I  Where  it  ih^ill  he  found  for  him  who  pleads, 
when  it  is  found  in  fubftance  but  not  in 
words,  •  -  -  14S 

Upon  payment  made  31.  Sepumber^  78 

Tried  upon  an  ill  and  void  plea }  how  it  (hall 
be  good,  -  15 

Whether  it  (hall  be  an  iiTiir,  and  may  be  well 

tried  when  it  is  in  the  affirmative  without 

a  negative,  and  the  concluHon  is,  et  de  hoc 

ponitfe  Jttprr  fatriam%  et  fjuerensjimi liter ^ 

80.  316,  317 

^id  ipji  non  funt  culpahilei  in  an  a^ion 
agaiiiit  the  bufb^nu  for  the  wrong  done  by 
his  wife,  -  •  4x7 

Although  the  plaintiflf  joineth  iflue  upon  a 
defe^live  pea,  yet  having  a  good  drclara- 
tion,  ^nd  found  for  him,  judgment  ought 
to  be  given  for  him. 

Judgment. 

Where  judement  (haline  idet  in  mifiricord'id, 
and  w here  iittn  copi/ftvr,        3*-  '78.  561 

Where  the  defendants  are  found  feverally 
guilty  for  fcveral  caufes  and  fever al  da- 
mages given,  jndgntent  tuat  one  of  them 
be  in  miy^rkordi^h  and  that  one  mi/eri" 
cordia  be  againft  ihc  plaintiff,  where  the 
(icfendants  are  feyeraj]|L  fbuui;  net  t^nil^ 
for  part,  -     "         -  54i  55 


Where  the  defendant,  after  imparlance, 
pleads  outlawry,  and,  upon  mul  tie! record 
pleaded,  fails  of  the  record,  judgmeat 
(hall  be  ahfolutely  given,  and  not  a  re* 
Jpondes  oufievt  -  -  56* 

Hufband  and  wife  fue  in  trefpafii ;  the  huf- 
band  dies  betwixt  the  day  of  nijiprius  and 
day  in  haxeOf  no  judgment  (hall  be  en- 
tered ...  509 

Judgment  againft  hufband  and  wife  execu- 
trix, by  nihil  dicitf  to  have  eaecotion  de 
bonis propriist         518,  5 1 9 .'s^ 6,  5 2 7 , 518 

Judgment  ag^infl  hufband  and  wife,  qmd 
capiantur  in  trefpafs,  where  the  ho&and 
is  acquitted,        -  -  50*,  507 

Mt  e  contraf  -  ,      -^  515 

Judgment  againft  an  infant,  ft^d  mom  Jk  in, 
mi/ericordid  «  -  410 

How  it  ought  to  be. given  In  a  writ  of  right, 

310,  311 

How  it  fball  be  where  fievcral  damages  are 
found  againft  fcveral  defendants,  54,  5.5. 
19s,  193  .    .^ 

Given  for  the  plaintiff,  where  the  ifioe  is 
found  for  him  upon  an  idle  and  void  plea. 

Erroneous,  becaufe  it  was  ideo  conceffum  efi^ 

44*.  441 

Againft  an  executor,  when  it  fhall  be  of  the 
entire,  where  affieis  is  found  but  for  part 
of  the  debt,  -  -  167 

Againft  an  executor  or  adminiftrator  for 
coftp,  -  -  •  ti9 

Againft  ai^  heir,  where  be  pleads  a  falfe  plea 
which  hes  not  in  his  conuiance,    436,  437 

Judgment  reverfed  in  an  ejeSionefirm^,  be- 
caufe  the  declaration  was  of  a  mefluage 
and  forty  acres  of  (And,  meadow  and  paf- 
ture,  and  do  not  diftinguifh  how  much  of 
every  one,  -  179.  573 

Judgment  reverfed,  becaufe  it  appeared  by 
the  declaration  that  thea^ion  was  brought 
before  there  was  any  caufe  of  adion,  57^ 

Jud^'ment  reverfed  in  the  common  pleas,  be- 
caufe an  attorn  y  there  brought  his  adion 
by  a  Mil  of  privilege  ;  and  the  judgment 
was,  qtiod  qurrens  nihil  capiat  per  hreve. 
where  it  flionld  have  been  per  bil/am,  $io 

Judgment  n  verfed  in  debt,  becaufe  the  de 
fcndant  pleads  payment  of  ill.  6s.  td. 
and  the  plaintiff  faith,  non  folwt  the  faiJ 
5 1 1.  68.  8d.    and  fo  there  was  not  any 
ifTue,  -  -  593 

Where  it  fhall  be  for  the  plainlifT  after  ver- 
dict for  him,  although  there  be  no  origioa! 
writ  nor  bill  filed,  -  x8i,  sSs 

Where  it  may  be  reverfed  for  part,  and  af- 
fit  med  for  part,  •  471 

Judgment  to  reverfe  a  judgment  in  an  infr- 
nor  court,  in  ^formedan  given  for  the  de- 
fendant ;  the  plaintiff's  declaration  bdag 
ill,  bow  it  fhall  be  given,  444,  44$ 

How  it  fhall  be  where  tenant  by  receipt 
makes  default.  -  263,  2(4 

Judgment  againft  an  attorney  who  falfely  de- 
meaned hunfclf,  •  •  78 

Agiint 
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Ag^inft  one  who  offered  himfelf  as  a  fubddy- 
■Ban  to  be  barl,  and  fo  did  fwear  that  he 
wjis»  and  afterwards  confefled  it  to  be 
falfe,  .  •  148 

Againft  one  for  publiihing  a  ]ibr)»  175 

^ainft  one  for  fcaadalous  fpeechet  ufed  to 
a  judge  fitting  in  courty  -  504 

Againft  one  for  Itrtking  in  Westminster 
Hall,  feJent^us  cur  its  -  374 

Of  the  pillory  and  fine  for  riot  in  a  refcoas, 

S«*»  507 

Jadgment  againft  one  for  cheating  with  U\(t 
tokens*  -  -  564 

Judgment  upon  an  indi^ment  for  taking  a 
child  under  the  age  often  years,  although 
the  party  did  not  ratifti  or  carnally  know 
her*  -  -  '    -  33* 

Judgment  upon  an  indidment  upon  the  fta* 

tute  J  I.  Hen.  8.  c.    •  for  taking  a  maid 

ioheritrix  forcibly,  and  marrying  her,  &c. 

4»4.  488.  49» 

For  barning  his  own  houfe  in  a  city  volun- 
tarily, to  the  intent  to  bum  the  adjoining 
hoQies,  -  -  -  378 

Ib  trfafon,  for  counterfeiting  coin,  what  it 
(hall  he»  -  -  383 

In  treafon,  upon  the  ftatute  15.  Edw.  3-  c.a. 
for  fpeaking  traitorous  words  againft  the 
king,  -  -  33»»  333 

Upon  every  convidtion  in  indiaments  the 
judgment  ought  to  be  quod  capiatur%    50  S 


Judges  and  Jufticei. 

Chief  juftices  of  the  king *»  bench,  how  made 
and  amoved,        -  51.  (5.  225.  403 

Removed,  and  pleads  afterwards  as  a  I'cr- 
jeantarlaw,  -  •  375 

Juftices  of  the  king*s  bench,  their  authority, 

»M.  AH 

Juftices  of  the  common  pleas  made  juftices 

of  the  king's  bench,  and  bow  their  fe- 

niority  may  be  preferved,  117,  118 

Chief  juftice  of  the  common  pleas  and  lord 

keeper  of  the  great  feal,  both  one  perfon 

at  one  time,  -  -  600 

Chief  juftice  ot  the  common  pleas  difcharged, 

and  another  made,  -  -         375 

Jbfticesof  both  benches  made,    i,  1,  3,  4, 

zu.  a»5.  268.  339.  375.  403*  5^7»  568 
Chief  baron  of  the  exchequer  hath  his  office 
quamdiufe  ^tne  gejferlt\  but  the  judges  of 
both  benches  arc  made  durante  bene  pla- 
cito  rrghf  -  -  -         ao3 

Chief  baron  being  commanded  by  the  king 
to  forbear  the  exrrcilin{;  of  his  judicial 
place  in  court*  would  not  leave  his  place, 
nor  furrender  his  patent,  without  a  fctre 
faciast  -  -  •203 

Judge  and  officer,  who  may  be,  138 

Tufticcs  of  the  foreft,  -  409,  419 

Juftices  of  oyt^r  and  Urminerf  whether  they 
may  try  foldiers  departing  from  their  cap- 
tain and  condu(ftor  without  liccnccy      7a 


Juftices  of  oyer  and  terminer »  whether  tbef 
may  enquire  and  take  traverfe,  and  deter- 
mine indidmenta  the  fame  day  448 

Juftices  of  nifiprius  or  affifes*  their  author 
rity,  -  -  1 12.  21 X 

Juftices  of  the  grand  fcffions  of  WaUif  their 
authority,  •  -  349 

Juftices  of  peacci  whether  the y  may  be  made 
by  patent,  -  -  22  j 

What  adts  he  may^do  as  juftice  of  peace  out 
of  the  county,  -  212,213 

Their  power  of  enquiring  about  informa* 
tionsi  -  -  112,  ii> 

Cannot  compel  any  to  enter  recognizance, 
or  may  ufe  any  coercive  power  out  of  the 
county,  -  -  SI  3 

Whether  they  may  take  inquefts,  try,  ar4d 
determine  civil  oflfences  in  one  and  tlie 
fame  day,        -  438, 439.  44^,  449 

May  take  money  to  lie  in  depofito  for  the  fe- 
curity  of  the  peace,  -  446 

Their  power  upon  the  ftatute  of  5.  ZUx,  of 
Lahouferst  •  -  2i> 

Ought  not  to  anPcfs  damages  therafelves  with« 
out  enquiry  by  the  jury,  448,  449 

Their  power  about  making  orders  in  cafe  of 
baftardy,      213.  34«.  35o,  35'*  47^>  47S 

Their  power  upon  the  ftatute  of  15.  Rich,  i* 
of  Forcible  intrieSf  -  486 

Whether,  at  their  fciBons,  they  may  try  fol* 
diers  running  away  firom  their  captain  or 
conduAor,         •  -  -  7  a 

A  warrant  from  a  juftice  of  peace  to  an  of- 
ficer, for  the  levying  of  a  rate  undul/ 
taxed,  will  not  excufe  the  officer,  Uc, 

394»  395 
How  juftices  of  peace  are  to  proceed  againft 
one,  who,  being  eledttd  an  oiBcer,  re- 
fufeth  to  be  fworn,  -  5^7 

Words  actionable  of  a  juftice  of  peace»  ^# 
ii  but  an  half- emi^d  juftice^  223  t  /  could 
neater  get  any  juftite%  but  injufiiee  at  his 
handSf  •  -  -  14 

Jurors. 

Whether  one  outlawed  in  a  perfonal  a^ioa. 

may  be  admitted  to  be  a  juro^*,  134 

Challenged  after  he  wag  marked  to  be  fworn, 

cannot  be  wiihdr'iwn  without  confent,  2^x 
Where,  if  mif-named,  it  (hall  be  a  mif-triaU 

<94 
Jurors  having  Iain  all  night,  and  not  agree- 
ing, one  of  them  by  confent  was  with- 
drawn, -  -  484 
Whether  jurors,  in  a  private  juriAlidtion, 
have  a  power  to  aftefs  damages  for  the 
plaintiff's  lofs  in  another  county,         571 

Juftification. 

Every  one  may  juftify  the  apprehending  of  a 
common  cheater  with  falfe  dice,  to  carry 
him  before  a  juftice  of  peace»  135 

None  can  juftify  the  cutting  of  another's  net 

who  iiihah  in  bis  pifcary,  but  be  muft 

take  them  damage  fefant  ^         ait 

S  f  4  Wherca 
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Where,  in  trefpafs  of  aflault  and  battery, 
the  defendant  juftifies  at  another  day  ^nd 
pJace*  -  5U*  5>5.  57^573 


K. 

King. 

Whether  the  king  m^y  enter  into  w^irranty 
as  vouchee  by  th-s  attorney  j:c<«cial ;  and 
how  a  remainder  in  tail  in  him,  n:ay  be 
barred  by  barring  tb?  rcraainder  over,  96, 
V7 
Where  the  king:  m;iy  take  advantajrc  of  a 
condition  broken  without  office,anri  where 
not>  -  99,  100.    i^z,  173 

Wliere  the  king  and  a  coLi^roon  perfon  may 
join  in  a(f\ion»  -  256,  ij7.  33^ 

The  king  may  wave  a  demurrer  or  ifl'ue,  but 
not  any  o^her  perfon  without  the  attorney 
general  cQn;*rnts,  -  -  34.7 

The  king  may  prefent  to  ?ny  church  which 
he  baih  in  rifiht  of  wardfhip,  cither  um'cr 
the  greJit  feal,  or  under  the  feal  of  the 
court  of  warddy  -  99)  >oq 

May  try  his  UVuc  at  the  bar  or  by  nifi prlusy 
at  bis  plenfure,  -  -  247 

The  king  (hall  never  render  in  value  upon 
voucher,  -  -  97 

A  common  pcfon  Hjall  not  have  execution 
againft  the  king's  debtor  until  agreement 
for  the  kinjr's  debt,  -  390 

The  omifliun  of  a  clerk  (hall  not  prejud'cc 
the  king,  -  -  -   .     349 

Whether  error  lies  for  the  king  upon  an  »n- 
.  didtment  of  rerufancy,  -  504 

Whether  a  fucceflor  king  may  take  adv'«n- 
tage  of  a  lapfe  incurred  io  the  time  of  his 
prcdeciflbr,  -  -       '335,  336 

Where  a  freehold  may  pafs  from  the  king 
without  a  patent  under  the  great  feal,  513 

Where  title  ippeara  for  the  king,  the  court, 
^.r  officios  ought  to  award  for  him,  590, 
J9^  59S 


Lapfc, 

\VhcTC  It  (ball  incur,         -  -  3^7 

5c c  more  in  ^are  hiip^dit, 

Leafe$. 

JvefTee  for  yearn  affi^ns  over  his  le^fe  \x>  trnft 
for  himfelf,  and  after  piirchafrth  the  in- 
beri^anc^  and  occupicb  the  Uw^^  and  le. 


vies  a  fine  with  proclamations ;  irtt!^- 
this  intereft  be  barred*  the  truftec  u 
claiming  his  l^afc  within  ^\^  years,     i.  1 

Where  one  covenants   and  grants  thai  J  . 
ftialltnjoy  fu.h  lands    for   fix  year?. ': 
*J.S.  covei  ants  to  pay  annually  fuch  a  L 
unto  him;  whether   this    be    a  leafc 
years,  -  -  ... 

Leale  for  yesrs  by  indenture  by  Mm  » 
h.*th  noUiIng  therein}  wbcthcr  :t  l 
bind,  l>cing  found  by  y/CTi\\€Ly  1 

Whether  a  le^fe  for  years  may  be  dev-fe  • 
one  and  the  heirs  of  his  bod}',  with  ^ 
maindrrs  over,  and  (hall  be  good  by  «»» 
of  limitJt  on,  -  -  -  i  ; 

Le^fc  HABENDUM  a  die  deius  ise/e/tturs  " 
life,  with  letter  of  .tttorncy  to  makeirr-.-r 
afier  tht-  day,  and  livery  is  tn^d^  accord 
ii'gly  J  whether  it  be  a  good  leafe^ 

If  tt)e  I  iVor  fell  the  trees,  living  the  te:«\ 
for  life,  and  the  tenant  for  life  cut  lifE 
down,  whether  the  vendee  IlialJ  baverr- 
%"€!'  and  coii'verfioHj  -  2-4 

Whether  the  leflor  may  have  iro^rr  asd az 

lerfiofty  when  a  ftrnnget ,  durir^  tbc  leii 

for  years,  cuts  down    and    carries    awit 

.        timber  trees,  -  X4.2,    ^f^.  -% 

Leine  for  years  afllgns  over  his   term,  aru 

.     the  Itilor  accepts  of  the  aflignir.ent;  xhz 

Icnfor  notwithftanding   may    itill    mafncais 

his  aaion  of  coyenant  againft    the  JcfiVe 

for  a  condition  broken   by    the    afli^'iicf. 

y     rr      e  '^7"    i^^ 

Leffec  for  years,  upon  condition  that  he  fli  I: 
not  alien  any  pan  above  three  years  dunc^ 
the   term,   ^nd   if   he  do,    that   the  Icifc 
fli'Mild  be  void  ;  vho  leta  for   three  yean, 
and  io  from   three    ye..r8   to   three  yrar$. 
durip-  th..  Y  rm  t:f  his  life  ;  whether  ih^s 
be  a  brtach  of  the  condition,        jii,  51X 
Leafe  for  years  upon  ./ondttion  th^t  he  ffi^li 
not  alien   abovv-    three    vdrs    tlunng  ihc 
term,  */  jurra  ;    whp  lcf»  yf"  f„pra ;  the 
leHcir  Hciept-  the  rent  of  the  ^higrrec  at  a 
day  afttr  :  v  hcihtr  this  acceptance  makes 
the  leafe  n;ooc1,  &c.  -  .,,,  .„ 

Lealc  f.^r  Tc«r. ,  to  begin  after  a  former  \rr.t 
deteimfncd,  which  it  mif-recitcd  rffAv^^ 
whrnth*  laft  leafe  fliali  commence;  30.', 
3V9>  400 
Leaie  tor  vears  by  deed  is  r^fed  in  a  marc n^l 
pnrt  by  the  KflVc  after  the  dc-lfveiy;  whe- 
ther thr  intereft  and  term  be  deieroiprd 
and  void  ;<s  well  as  the  deed,  3,^9 

?-eafe  by  a  bifhop  by  incenture,  refrrvi-g'jhe 
aticirnt  rent  (but  mentions  not  ,.ny  rent 
ccrt.'ifn,  nor  Irts  not  all  the  manor  whe- 
ther, which  was  ufually  demifed  underone 
rent),  13  a  void  rcfervaiion,  and  a  void 
leatr  againft  the  fucceflfor,  -  9; 

What  (li  \\\  be  a  good  leafe  within  the  ft^.tutci 
of  32. /i«r//.  8.    c.    .    and    13.  Eiiz,   i.   . 

Leafe  made  by  parfon,  p^trcn,  and  ordi- 
naiy,  b'^ing  avoided  by  the  ntxt  incBtn- 
bcni,HlifJiargtth  all  hii»  fuccefifursy  ^^^ 

U2k 
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I^afe  for  years  hj  hufl>and  ;ind  wife  of  the 
lands  of  the  w»fc  j  whether  void  or  void- 
able,' -  -  *         -         21.   i^s 

By  htifl>and  and  wife,  of  thel^nds  of  the  wife, 
H  AB  b.NDUM  from  f^idi'ifhiai  for  lite,  and 
livery  ts  made  af  er  Miihut/vtas  i  wbc- 
ihtrit   be  good,  -  -  171 

Lcafe  for  onc-And-twenty  yrnrs,  rendering 

•   the  ancient  rent,  by  the  hufhand  01. ly,  gf 

the  1  «nds  >Kh(reof  hr  is  joint-tenant  with 

his  wife  ia  fee;  whether  it  (hall  bind  the 

wife,  -  -  -  22,  23  ^ 

T^cafc  for  years  by  hwfband  feifed  in  right  of* 
his  wife,  or  by  ttnant  by  the  courrcfy,  is 
void  by  hibxieath,  and  not  voidable,  398, 
399 

Lcet. 

Where  it  may  be  within  another  leet,  and 
the  difference  betwixt  a  leet  and  a  tourn, 

75»  76 

Whether  for  amerciament  in  leets  and  co«irt 

b<irons  upon  a  diftrcfB,  damages  and  coftt 

ought  to  be  given  to  the  avowant^    533, 

534.  S35 

Letter  of  Attorney. 

By  huiband  and  wife,  to  deliver  a  lea^e  upon 

the  land ;  whether  it  is  void  or  voidable 

•  ot)ly  by  t^e  uife*        -  -  185 

Set  more  in  Leafes  and  Livery  and  Seifin. 
Libels,  175. 

Liberate, 

Whether  it  may  he  by  an  adminiftr^tor  upon 

an  extent  fued  by  the  cxrcutor,   451*  4S* 

Whether  the  falc  of  the  goods  of  a  bankrupt 

.  by  the  eommiflionera  to  another  of  thtm 

be  good  after //^^r^}/r,         *  149,  150 

See  tit.  Exeunt. 

Licence. 

To  inclofe  an  highway,  when  and  bow  it 
ought  to  be  obtained*         -  266,  267 

Limitation  of  Eftates. 

What  fhall  be  faid  to  be  limitation  of  an 
eflate,  and  what  a  condition,    130,  231. 

3^7.  577 
^imitation  of  an  cftate   upon  a  poflibihty 
after  a  poflibility,  is  void,  -  577 

Limitation  of  Aftions,  115, 
See  more  in  Statutes. 

Livery  and  Seifin. 

By  an  attorney  upon  a  leafe  for  life  a  die 
dfitusi  made  the  f^nie  day  of  the  date,  is 
^  yoid  Feafc  and  ifyery,    94,  95.  3881  3S9 


Londoftt 

Where  a  cuftom  there  may  be  pleaded 
ag/iinfl  a  ftatute,  -  547.  36^ 

How  the  vnfloms  there  are  to  be  certified 
into  other  courts,  -  51^9517 

One  taken  in  execution  in  London,  and  re- 
moved by  habeas  corpus  into  the  king's 
bench,  Ihall  be  committed  there  in  exe- 
cution for  that  debt,  and  having  dif- 
chatged  all  raufes  in  the  king*8  bench,  fhall 
be  remanded,  -  -  12S 

Cudom  for  a  feme  covert  merchant  there, 

68,  69 

Cuftom  that  one  being  apprentice  and  made 
freeman  may  ufe  any  trade,     347.  361.  « 
5»6,  5«7 

Cuftom  that  every  citizen  and  freeman  of 
London  may  devife  his  lands  in  mortmain* 

»48,  57^ 

Cuftom  that  the  wife  (hall  have  the  moiecf 
of  the  gooda  whereof  her  hufband  died 
poflefled,  .  -  344.  34S 

An  aftion  may  be  maintaiDablc  id  Lomdoti% 
which  is  not  adlionable  in  the  courts  at 
Wcfiminfiert  -  -  350-387 

Where  and  bow  wills  of  lands  in  London  are 
to  be  proved,  -  -  39^ 

Aldermen  of  London^  their  privileges,    ^85 

Why  the  archbifliop  of  Canterbury  never 
makes  any  vifitation  in  London  diocefe,  349 

Adt  of  parliament  for  the  relief  of  poor  citi- 
zens and  freemen  of  London^  being  fued 
there  under  forty  fliillingi,  -  57a 

Cuftom  for  the  payment  of  tythes  for  houfes 
in  London^  and  where  the  fuit  (hall  be,  59^ 


M. 

Maintenance. 

Whether  it  be  maintenance  for  an  attorney 

to  folicit  anotber*s  bufinefs    in  another 

court  th^n  whrre  be  is  attorney,  107-  160 

Information  upon  the  ftatureof  maintenance* 

13*1  »31 
Manor. 

What  it  is,  and  what  ih all  he  reputed  parcel 
thereof,  and  wh^t  time  is  fufficient  to  gain 
a  reputation,        .  .  -         3og 

Marriage. 

If  a  woman  be  violently  taken  away  and 
married,  although  ihe  a(rtnts  thereto  by 
force,  it  is  a  marriage  within  the  ftatute  of 
3.  Hen,  J,  -  -  -  488 

Whether  a  woman  divorced  from  her  huf- 
band,  and  m^irrying  a  fecond  in  his  life, 
be  a  felon.  Sec.  -  461,  46^9  463 

Fine  to  the  king  for  inveigling  one,  befng 

drunk,  to  marry  in  ikfi  nigbti  5;c.        557 

*  MarA*i 
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Marlhal  of  tht  King's  Bench. 
TIk  olBce  tfiefcof  ooi  gramtaUe  for  yetrii 

Thf  p'lioB  of  the  kiog't  beoeb  ii  mot  sny 
local  prifoR  .confined  to  one  place*      9io. 

MciTuage. 

\V1ut  larnd.  paflVth  by  the  grant  of  a  mef- 
fikige  eitm  pertkuniiisi  *  1 7 

Milhomcr. 

Of  a  corporation,  where  it  ihall  make  the 
deed  voidy  •  -  160 

Of  a  juror  in  bis  chrtfttan  Dame,  whether 
aided  by  the  ftatutet,  202,  203.  564 

MiTpriiioa.    See  Amendments. 

MIf- recital. 

Of  a  ilatute>  quid  o^eraiur^  i3i»  i3&*  s<^ 
0f  the  king's  patents*  where  it  fliaH  m^kc 

them  ^d,  -  197,  198 

OF  a  former  leafe,  quoere  when  the  fccond 

feaft"  Oi«)l  begin,  59  7,  39S.  400.  502 

Mif-rrturn  of  the  SlierifF,  223*  224. 

Mif-*uiing  of  Procefe. 
Whrr»  aided  br  the  ftatnte  of  Jeofaiht  sy»i 

Mif-trial. 

What  (hall  be  faid  to  be  a  miftriah  17.  aob 
ioi>  203.  ft7  5.  184.  480 

Where  tc  ihaH  brby  OHf-HMmitfli^ a jtiror,  ftoa* 
203 

Where  twenty-three  are  only  returned  upon 
the  -jfnirefacieut  and  twenty-four  in  the 
kabeai  corpora,  and  the  twenty-fourth  ju- 
ror not  returned  was  fworOr whether  it  be 
aided  by  the  ftatate  of  yeoftxils^  178 

Wfawtir  iflttotaidad  byaoTof  the  ttatnteStsS^ 

Monaftcry. 

Wfaethai^  mon^fteries  diifolved  hy  the  fla- 
tute  of  IT,  Urn,  %%  which  were  freed  from 
the  paymetu  of  tithe,  he  within  the  equity, 
^.  -  .  4^»-4a5 

Mwfirans  dt  Faits, 

He  who  comes  in  by-a^of  law,  needs  not 
fhew  the  deeds  of  his  tftxte,  109 

Where  upon  ^  dcec>  of  covenant  to  raife  an 
ufe  out  oC  a  particular  eftate  to  which  be 
is  ntit  party,  and  yet  claims  by  that  deed, 
Mrbethcr  he  may  plciid  the  faid  deed  with- 
out fhewing  it,  and  where  it  ought  to  be 
(hewn,  -  -  441,  442 

Where  the  obKption  fliaU  be  fliewn  by  him 
who  \h  sffigncQ  from  the  commifllooers  of 
banlirupt-,  -  -  209 


Mortg^;e. 

DcTife  of  all  his  goods  and  mortgages  to  hti 
execaton,  is  a  good  dcrife  of  the  land 
mortgaged^  -  -  37 

Dcvife  of  his  landa  in  A*  and  B.  to  finreral 
perfona  and  their  heirs,  and  all  the  reft  of 
bts  gpods,  Ieafes»  eiUte,  and  moitgagea» 
&C.  whereof  he  was  poflefled,  to  his  wi&, 
whom  he  makes  executrix,  an  eftate  for 
life  only  paCTed,        -  447-  449»  +50 

Upon  a  mortgage,  a  daughter  performs  the 
condition  to  pay  the  money*  a  fon  is  bom 
afler  ;  whether  the  daughter  may  retain* 
or  that  the  Ion  may  oufi  hera         ^       47 

Mortuary. 

Whether  a  prohibition  lies  for  foiog  for  a 
mortuary  in  the  ecclefiatf  cal  court*  ay  t 

Murder. 

What  (hall  be  faid  to  be  murder,   131-  $}7i 

538 
Tu  kill  an  officer  which  comes  to  aireft  one, 
although  he  uOcth  not  the  worda  of  arreft, 
nor  (hews  bis  warrant*  ia  murder,  68. 1S3. 

S37f  538 
The  often  (kriking  and  killing  one  wto  makes 
no  refiftancc  is  murdei«  •  a$i 


N. 

Name. 

Name  of  dignity  accepted  by  the  plainttir« 
hanging  the  writ ;  whether  it  be  caufe 
to  abate  it,  not  with  ftanding  the  ftatute  of 
1.  EdW'  tf.  -  -  104 

Name  of  dignity  of  a  baron  defcend^  upon 
one  who  is  fued  by  the  name  of  knigbt ; 
what  remedy  he  hath  that  execution  (ball 
not  be  awarded  againft  him  bsit  M9  agaiaft 
aipeer  of  the- realm,.        •  ao5#  io6 

Name  of  dignity  of  baronet  omitted  ;  whe* 
ther  it  be  caufe  to  abate  the  writ*  and 
within  the  ftatute  of  i.  £^^99.  6»   37 if  37^ 

Name  of  coaporationa  mtftakeot     jya.  574 

Name  ora  jufor  mtftaken,  by  what  llatmes 
aided»  -  -  aoa»  acj 

Whether  a  flicritf  ODgbt  to  add  hia  name  of 
office  to- returns,  189^  191.0.  570.  595 

Whent  letters  patents  name  lands  by  another 
name  than  wboo*thcy  came  to  the  king, 
yet  by  a  name  certain^  f ir/V/  tiu/e  •perAtmr^ 

168,  169 

N$lk  Profeqia. 

Whether  it  may  be  entered  ag^inft  one  de- 
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Septemker,  payment  U  pleaded  to  be  at 
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•cafe  may  make*  ax9,  aao    597 

With  a  condition  where,  it  fhall  be  good,  ac- 
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4^^»  417 
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Offices, 
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vary  from  the  barons  of  the  exchequer, 
and  how  they  flidll  be  determined,       203 

Whether  there  can  be  a  patent  for  oyer  and 
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Theje  cannot  \x  ^ojjfjjio Jrati is  of  a  baronyt 

60X 

Place. 

Ip  what  place  and  county  every  afb'on  11  to 
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The  kin?  may  prefmt  to  any  church  which 
he  hath  in  right  of  his  ward*  either  under 
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Stat .  II.  /£*«.  8.  c.  6.  mortuariefEv        »     S39 

2i.iir».  S.  c.  13.  plorabtirs,   14^.  354* 

355f  35^  3$7-4a*  475»  47< 

s  f .  ArV'  8.  c.  19.  damagea  and  cofti  to 

the  avowant,       498.  551»  534-  54* 

23.  Hner.  S*  c  4.  felling  beer,  Ace-       1 1  s 

23.  A<rff.  8.  c-  9*  foio^  otftof  the  d  occfr* 

97-  16Z.339 

23.  Hnf  •  8.C.  I ;. cofts  apoa  aonloit,  542 

24.  Hr«.  g«  c.  5.  fdofls,  -  544 
26'  Hr«.  8-  c.  6.  indtdments*  in  cafr*  of 

ft  lollies  to  be  enquired  of  in  adjoin- 

ing  counties,  -  332 

26.Hr;r.  8.C  13.  forfeiture  for  tre a I'on, 

417»428,42  9,43» 
l7*/&v-8.  c.  10.  ufrs,  -      44.21S 

27.  Hen,  8.  c.  16.  enrolments,  109,  1  lo. 

2t7a  21S 
%'t>Hin.  8.  £.  28.  monaftericf*  422, 423* 

424 
3i.Hc«,  8.  c.  X  jointenants,         -      44' 

3 1.  Hrn.  8.  c.  13.  mooafteries  to  be  dif- 

charged  of  tithes,       422,  4i3>  424 

32.  H£K-  8.  c-  I.  difpofing  Und,  &c«  54 
32.  HfH*  8.  c.  2.  Iimitacior.5,  -  Si 
32.  Htn.  8.  c.  9.  champerty,  43*  232 
32./2r«.  8.  aftigners,  -  24 
It.  Hen,  8.  c.  28.  ieafcs,  &c.    22,  23. 

44-  >58 

31.  Hen.  8.  c.  30.  jeofails,    90.  278.  iSr 

32.  Hen,  8.C.  32.  partition  betwixt  join- 

tenants  and  tenants  in  common,  43 
32.  Hen.  8.  c  34-  grantees  of  re  verfion,44 
3*.  Hen.  8.  c.  36.  fines  to  har  the  iflne  in 

tail,  -  .  435 

31.  Hen.  8.  c.  37.  executors  to  recover 

rents,  &c.  -  471,472 

33*  ^«*  8.  c.  X.  falfe  tokens,     -      564 
33*  Hen,  %»  c.  20.  forfeiture  in  trealbn, 
427*428, 429,  430 
34.  Hen,  8.  of  IValeSt  -       1 7 1 .  595 

34-  Hen.  8.  c.  8.  phyficians  and  cbirur- 

geons*  -  -        256, 257 

34-  H'w-  8.  c.  26.  H^ales^  -        34* 

37-  Hen*  S.  c  17*  dodorg  of  law,  &c* 

aiSf  259 
Edward  the  Sixth. 
X.  EJw.  6.  c  7.  difcontinuance  of  pro« 

Ctfd,  -  .  ,04 

X.  Edw.  6.  €^  14.  chanteries,'  81.  148. 

r,      c  r     .*49.  4S5»456 

a.  ti(tu,,b,  c.  13.  not  fctting  out  tithes, 

513 

a.  Etiw.  6.  c.  13.  tithea  of  barren  heath, 

2«8 

S*  Edw,  6.  c.  4.  ftriking  in  chfurch,  464, 

463 
5.  E<iiv,  6.  c.  14.  ingroflers,  forcftallcrs. 


&c. 
5.  Edw.  6,  c.  15.  curriers. 


*3»-  3M»3«5 
-     58* 


Philip  and  Mary. 

I.  Maryy  c.  9.  phyficians,     -     256, 157 

X.  ij  a.  Phil.  <sf  Mar/i  c.  xa,  diftreOea 

impaundcd^  -  s^x 

SUt« 
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Stat.  4.  6  s.  Thih  6  Mary,  c  3.  taking  a 
mai^,  &C.  -  -      '  465 

Elizabeth. 

3.£//s:.  the  high  commiflion^  ii3»  114* 

220. 222 

i.EItz.  c.  19.  Icafes  and  grants  by  bi- 

(hops,  i6f  17-  47»  481 49»  $0*  95»  9^. 

258.  279,  280.  556,  J57 
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prcntice,&c.  31^.  347*499-5»6, 517 

5.  £//s;.c.  4.  binding  out  apprentices,  179 

5.  £/«.  c.  9.  perjury,      -     99.  353,  354 

5.  EiiZ'  c  9.  witncftVs  at/  t^jtificanHumy 

522,  523.  540,  54» 

5.  £//25.  c  22.  leather,  -  588 

5.  Eliz*  c  23.   excommunicato  capiendo^ 

583 
13.  Js//z.  c.  7-  bankrupts,  149.  568,  569 
IZ*  EliZ'  c.  10.  leafcs  by  fpirltual  pcr- 
fons,  -  -  22.  84 
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^l^'  470>47i 
iS.  EliZ'  c.  13.  amendments,  92.  203. 
223-a78.2S2. 
27.  £//«.  c.  5.  demurrers,        -        185  . 
»7.  £//«.  c.  8.  errors  in  the  exchequer- 
chamber,     142.  286.  300.  464.  514 
27'Eiiz-  c  13.  hue  and  cry,  26.  37>  38. 
40.212,213 
27.  f/zz.  c  16.  curriers,  -        58S 

29.  Eliz.  c.  4.  the  fhcriff 's  fees  upon 
executions,  -  287 

^i.Eliz.  c.  6.  fimony,        330,  331.425 
35.  EldZ.C'  2.  popifh  recufants. 
39.  Eliz.  c.  15.  robbing  in  a  dwelling- 
houfc,  -  -     473>474 

^2*  Eliz,  c.  2.  overfcers  for  the  poor, 
9»»  93.  394i  395 
43.  Eliz.  c.  4.  charitable  ulc«,  40.  525, 

526 

James  the  First. 

j.Jac  I.e.  II.  polygamy, 46 1> 462, 463 
1.  Jac.i,  c.  12.  witchcraft,  -  141 
I.  Jac.  I.  c  22.  curriers,  588,  589 

%»yac.  I.  c. 4.  popifh  recufants,       504 
3.  Jac  I.  c.  8.  fuperfedeai  upon  a  writ 
of  error,  -  -  59 

3.  7<if.  I.  c.  15.  relief  of  the  poor,  574 

4.  Jac  1 .  c.  3.  cofts  to  defendants,  29 
7*  J^*  !•  c*  5*  double  cofts  to  officers, 

175.219.  285,286.467 
11-  Jacx,  c.4.  informations,  112. 1460 

316 

^i.Jai.  1.  c.  13.  jeofails,    9a.  101,104, 

278.  31a,  313-  480.564, 

21.  7^^.  I.  c.  1 6*  limitation  of  adkions, 

115.139.145.163.294,295.381.405.513 

91.  Jaci.C'  16.  cofts iaattion,  163 •307 

zi'JaC*  1.  c  19.  bankrupts,  149.  185. 

188.  199.  549,  550,  568,  569 

2t.  Jac.  I.  c.  23.  utlcr  b'arrifters,      79 

21.  Jac^  I.  c.  12.  tendering  damages  in 

trefpafs,  -  -  264 

%  \ .  Jac*  I .  Juferfcdeoi^  ^c*        ^      487 


Charles  the  First. 

Stat.  3.  Car*  i.  c  4*  bailard  children,  341. 
35o>  35«-  436.  470,  47^ 

Sugg^ftioil* 

In  a  prohibition  fhall  be  tried  by  two  wit- 
nefles,  ...  '208 

Summons  and  Severance, 

Of  one  executor,  the  other  proceeds  and  re- 
covers :  whether  mention  need  be  made  of 
him  who  is  fummoncd  and  fetered,  &c. 

420,  4«i 


Sunday. 
Procefs  ferved  upon  it  punifhedj&c. 


602 


Superfedeas. 

To  a  procedendo^  where  it  is  mif-awarded 
and  well  allowable,  notwithftanding  the 
ftatute  of2i.  3izf.  I.  *  487 

Awarded  to  an  inferior  court,  bccaufc  their 
proceedings  were  not  before  an  utter - 
barrifter,  -  -  -  79^ 

SuperftitiousUfes,  248,249.455,456. 

Surrender. 

What  fhall  be  a  furrenderi  and  how  to  be 
pleaded,  -  -  lOi,  102 

If  a  patentee  for  life  or  years  of  the  king,  of 
land  or  office,  takes  a  new  leaft  or  patent 
thereof  for  another  eftate  2  whether  it  be 
a  fur  render,  -  197,198 

By  a. copy  holder  for  life,  to  the  ufe  of  ano« 
ther,  to  whom  the  lord  granteth  it  for  his 
life;  he  dies  t .  whether  the  iirfl  copy- 
holder Ihall  have  the  land  back  again  as  the 
remnant  of  the  eftate  in  poflibility  remain- 
ing in  him,  -  -  204, 205 

Surrender  dimijionis  prtediSai  and  not  of  the 
eftate  or  tenements,  &c. :  whether  good 
pleading,  -  -  -  lox 

Grantee  of  a  rent  for  life  accepts  of  a  leafe 
for  years  of  part  of  the  fame  land,  and  fur- 
renders  the  faid  leafe :  whether  the  rent 
remains  fufpended  during  the  years,  or  be 
revived  prefently  by  a  furrender,  los,  10a 
See  Copyholds. 


.      TaiV 

What  (ball  make  an  eftate  tai}        -  92 

Whether  it  (hall  be  by  a  devife  to  a  brother 
and  his  heirs  \  and  for  default  of  fuch  heirs, 
to  bis  fiiter  and  her  heirs,  •  -     57, 58 

How  an  eftate  tail  ia  the  king  may  be  bar- 
red, -  -    '        96,97 

Habendum  to  buipand  and  wife»  to  the  ufe  of 

them  and  the  heirs  of  their  bodies ;  whe- 

T  t  a  thee 
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ther  it  be  an  eftate  tail  or  for  life  only,  2  30, 

\Vherc  an  cftatc  tail  is  barred  by  fine :  whe- 
ther it  mAj  be  rtvivtd  by  confirmation  of 
biin  who  hath  the  ftc,  -  47 ^ 

See  it h  Tenant* 

pt  circumjlantibus ;  where  it  (hall  be,     34' 

lales  by  prov'ifo  for  the  defendant  cannot  b^ 

in  the  fame  Term  that  the  jurors  make 

default,  -  V  4S4 

Tenant, 

Tenant  in  tailt  rcverfion  to  the  kinp,  makes 
a  feofTment,  and  after  is  attainted  of  trea* 
fon  :  whether  the  cftatc  or  tight  of  the  tail 
isforfcritfdbythcftatute8ofa6.Hrff.8.c.i7. 
and  33.  Hen.  8.  c.  17.    4*7'  4*8, 4*9^430 

Tenant  in  common  may  be  by  a  dcvjfc  10 
three,  their  tieirs  and  afligns,  part  and  part 
alike,  -  -  "75 

,  Tenant  at  will  makes  a  leafe  for  years,  ren- 
dering rent  j  the  Icflee  enters  and  p;iy» 
the  r'-nt :  whether  the  leiTcc  be  in  as  Itffte 
or  dlficiior,  -  3o»»  303 

See  tit.  Tail. 

Tender. 

^ether  tender  of  a  rent  ought  to  be  de? 
manded,  where  one  is  obliged  to  perform 
all  covenants  and  payments  in  a  Icafe |     76 

IV hen  and  where  tender  of  amends  for  tref- 
pafs  by  the  ftatute  of  2|.  Joe-  i.  c  i».  it 
to  be  made,  -  164 

Whether  travcrfe  fhall  be  of  the  tender  of  s^ 
marriage  in  vaiore  maritagii,  or  in  an  ac- 
f  ioQ  of  the  c^fe  in  nature  tdcreof|    r    50^ 

Tfrm, 

For  what  purpofe  the  Term  fhall  be  U\d  to 
begin  the  firft  d^y,  and  when  upon  the 
quurt§  Me  poft^  -  14?  »^* 

Ter m  adj o  u  rn t <1  to  Reading ,  -  ^  ^ 

^etit*  Adjournment. 

Jcftamcnt, 
^ules  ponctvning  expoHtton  of  teftaments, 

^y  whom  a  teftament  pr  will  may  be  made, 
and  how  revoked,      •        5l>  S**  >^i-  19^ 

Where  |bp  teftaineiit  of  9i  feme  covert  (hall  be 
goo4i        *    -  -  »6'  xi^tixo 

feoffment  tq  fuph  ufes  as  (hall  be  declared 
by  his  will ;  be  deylfctb  the  land  as  a  de- 
claration of  th^  ufes  :  whether  it  (hall 
enure  as  a  declaration  of  the  landTtfeTf,  39L 

Probate  of  teftaments^  where  to  be  made, 

_     ."  „      395f396f  397 

Se€  tif,  DcTue?  ^^frppibiUQD, 

How  the  te/u  of  writs  judicial  fhall  be  made 
upc^nth^  death  of  THE  Chi£F  JusTic£>39^^ 


What  time  one  fhall  have  where  he  is  hound 
to  do  a  thing  after  requeft  or  reaibnaUe  re- 
qucft,  -  -  -  299 

To  make  n  thing  parcel  in  reputsition,  wb^t 
time  is  required,  -  169- 3<>' 

It  is  not  material  that  the  time  of  diflor{>- 
ance  (hould  be  alledgcd  in  a  declaration, 
when  it  is  but  collateral  to  the  i>roifiiie,497 

'      Title. 
What  (hall  be  a  fuHicient  title  in  a  declars* 
tioD  to  a  water- CO urfe,         -  49^,  5^ 

Traverft, 

Where  it  fhall  be  to  the  manner  of  vacancy 
all  edged  in  a  fuare  impeiiit  i  ^nd  wbat 
matter  is  principally  travcrf^blc*  61,  6j, 

105.  5Rfi 

Wkcther  if  it  betskro  where  it  ought  not  to 
be.  It  makes  not  the  plea  double  or  ill  i 
and  whcrre  it  ought  to  be  fpecially  alledgcd 
upon  a  demurrers  *  61,  6a.  iO{ 

Where  the  taking  a  traverfe  may  be  perilous, 

3*4.  3Jl 

Where  and  in  what  c«ifea  there  may  be  a  tra- 
iferfe  upM  a  traierfej  -  105.  5S6 

Where  a  traverfe  fliah  or  ought  to  be  to  tie 
miitter  to  induce  a  tr<)verfe,         -  174 

Inducement  to  a  traverfe  fliall  not  bc  fo  pre- 
cifcly  pleaded  as  another  plea>       -      44^ 

Whether  the  inducement  thereunto  ought 
always  to  be  fufficient  in  mattir,    a66.  33^ 

Whether  traverff  ought  to  be  a  tpeciai  caufe 
of  receipt,  -  -  x\i 

Where  there  is  no  abfolqte  confefSng  and 
avoiding  there  ought  to  be  a  traverfe 

Where  the  traverfe  pf  the  day  fhall  make  the 
plea  ill,  -  .  50? 

Whether  the  traverfe  (hall  be  of  the  tender 
of  a  tparri.«ge  in  'vahr^  mt^ritvigiit  or  10  a q 
a£tion  upon  the  cafe  in  natuie  thereof,  503 

Where  the  defendant  makes  title  by  a  later 
grant  from  the  fame  partyi  there  the plai»r 
tiff  needs  not  traverfe  it,        "    -         sM 

Treafon, 

1(o  go  in  a  warlike  manner  with  a  innltitDde 
to  aiTkult  a  privy-councillpr  at  bis  itoufe 
is  treafon,  .  -    '  •  sM 

The  breaking  of  a  prtfon  ivheretn  traitors  are 
in  durance  and  caufing  them  to  efcape  ii 
trealbn,  altbppgh  the  parties  did  pot  know 
there  were  any  traitors  there,        -     5^J 

There  is  nothing  trcafon  at  this  day  but  what 
is  ms^de  fo  by  the  ftatute  25.  Edm*  y  c  s* 

117.33s 

No  words  aretreafon  unl^fs  made  fo  byfooe 
particular  ftatute. 

Judgment  in  tre^ifop  for  fpeaking  trsitorous 
words  agatnft  the  king^  -  33' 

Judgment  in  treafpo  for  coonterfetting  mo- 
ney»  -  -  -      f\ 

Petit  treafon  in  the  wife  to  murder  ber  biu* 
bandi  and  judgment  thcrcupoo,  33t«53* 
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Trcfpafs. 

Wliether  aftion  of  trcfpafs  lies  wbcrc  b?il 
fufficient  U  tendered  to  a  Serjeant  upon 
an  arred  upoo  a  plaint  in  London^  and  he 
rcfofc  to'  Accept  thereof,  -  196 

It  18  DO  plea  in  trcfpaft  for  cutting  his  nets 
and  oai8}  that  be  cut  them  bccaufe  be 
found  the  plaintiff  fifhing  with  them  in  his 
waters^  -  -        ^      "        **8 

For  killing  an  hawk,  without  (hewing  what 
kind  of  hawk  it  was,  and  thai  fti?  was  re- 
claimed, whether  good,  -  18 

Trcfpafs  for  filhing  in  ftparali  fifearid  fua^ 
AX\^lMT\%pifce5fhasibidem9         -         554- 

Trcfpafs  of  aflault  and  battery  a.  JuUi  t  the 
defendant  juftifics  enfon  defence  9-  JuU'h 

5^4>  5' 5 

In  another  place,  &c.  -  57»»573 

See  th»  Adion. 


Trial. 

A  faft  in  one  county  cannot  be  tried  in  ano- 
ther. -  -  -     ,   »47 
Whether  upon  indiaments  traverfed  trial 
may  be  the  fame  day  or  fcflions,  31  «j-  34o. 

43*'  448 
Trial  of  a  prifoner  by  virtue  of  a  commiffion 
of  oyer  and  terminer^  without  any  commif- 
fion of  gaol  delivery,  may  be  the  fame  day 
of  the  enquiry,  -  -        583 

Where  trial  may  be  in  an  EngUfi  county  ad- 
judged for  a  faft  committed  in  fValest^A-S* 

*48 

ypon  a  record  of  n^  prjus  varying  in  fub- 
ftance  from  the  plea  roll,  the  trial  is  merely 
void,  -  20, « I.  194. 

Trial  of  an  iflue  upon  a  niji  prius  roll  where 
there  Is  a  mifpnfion  o\  tuc  jurats  :  whe- 
ther it  be  good  or  amendable,        -       275 

Trial  by  ten  of  the  principal  pannel  and  two 
of  the  taksi  where  there  were  but  twenty* 
^       three  in  the  venire  facias  returned  :  whe- 
ther it  be  good,  or  i*  aided  by  any  of  the 
ftatutes,  -  -         »»3>  **4 

Where  twenty-three  only  arc  returned  in 
tbe  veaire  facias i  and  in  the  habeas  corpora 
twenty -four  are  named  and  returned,  and 
the  twenty-fourth  juror  fworn  :  whether 
it  be  good,  or  aided  by  the  ftatutes,     a?* 

Trial  of  an  iflue  by  fix  jurors  is  not  good, 
although  alledged  to  have  been  ufed  fo  by 
cuftom,  ...  a6Q 

Whether  the  trial  of  flieriffor  no  (heriff  (uch 
a  day,  when  procefs  was  returned,  iball 
be  by  the  patent  (hewn,  or  per  paiss      4i  i 

puftom  of  London  which  concerns  all  the  ci- 
tizens, fliall  be  tried //r //i/V,        -       5' 7 

Trial  of  inftitution  iball  be  by  thcbifliop }  of 
indttdtion^fr/fl/i,  -  *         389 

'VVherc  there  may  be  trial  in  the  fpiritual 
court  of  a  releafe  or  other  matter  triable 
by  the  coutft  of  the  common  law,  and 
Vlief€|i»t|  t  -    ?3]i»J« 


Trover  and  Convcriion. 
Where  the  day  and  place  of  the  trover  ou^ 
to  be  mentioned,  -  a6a-  5^5 

See  tit*  A£lion. 

Tourn  de  V]fccunU 

What  time  it  fliall  be  held,  and  how  tbe 
amercements  fliall  be  levied,        17 5i  *7* 
See  Amercement- 
Timber, 

What  iiball  be  fa  id  to  be  timber-trees,    531 
See  tit.  WaOc. 

Tithes. 

What  fliall  be  good  caufe  of  difcharge  of 
tithes  -  -  -       39J 

Whether  tithes  fliall  be  paid  of  foreft  landa 
in  the  hands  of  the  king's  purchafors,  which 
were  ever  difcharged  of  tithes  in  the  king's 
hands,  -  -  -  94- 

Whether  tithe  fliall  be  paid  for  abbey  laada 

diffolved  by  the  ftatute  27.  Htn,  8.  c.  ao« 

4ia,4»3,424> 

What  (ball  be  called  minute  decimat    -    28 

Whether  tithe  fliall  be  paid  for  bo«fes  ia 
London,  -  •         -        59* 

Whether  an  eJe8i$nefirwtm\\c*iot  tithes, 301 

Whether  they  be  within  the  ftatute  of  S.lZrjs.^ 
c.  20.  to  have  reftitution,  -  aot 

Tithes  arc  payable  for  firewood^  or  wood  for 
fences,  unle^  there  be  a  fpecial  cuftom  to 
difcharge  tbem^  -  *        "S 

Whether  tithe  fliall  be  paid  for  the  pafturage 
of  Iheep  fed  to  be  fpent  in  an  houfie  withii 
theparifti,  •  -  237 

Whether  tithe  fliall  be  paid  for  fifli  taken  in 
the  fea  or  great  rivers,        -         264.  339 

Whether  for  conies  taken  In  a  warren,     3  39 

Whether  for  young  trees  planted  in  a  nur- 
fery  upon  purpofe  to  be  rooted  up  and  fold» 

5»» 

Whether  tithe  fliall  be  paid  for  honey,    560 

Whether  it  fliall  be  paid  of  tbe  bees  them- 
fclvcs,  -  •  -  40|- 


V. 

Variance. 

Betwixt  the  writ  orbifl  and  the  count,  where 
it  fliall  be  aided  by  tbe  feature  of  jeofailsi 
and  where  not,        -     272.  281,  282.  325 

Betwixt  the  count  and  the  indenture  pleaded, 
where  it  makes  tbe  judgment  erroneous* 

3«4-4»* 

Venire  Facias. 
Of  what  plft9C)  and  bow  it  ihall  be»  17-  i5o« 

t6ft.48# 

^casiPS 
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fearing  date  before  the  aai»fn  brooght,  and 
yet  the  trial  thereupon  goodt        3^.90,91 

With  the  iffte  or  day  of  return,  varying  from 

•  the  roll,  and  before  the  tejte  of  the  writ, 
and  the  ilHie  tried  thereupon,  whether 
amendable,  -  38.  203,  204 

Ytnirffactm  ^^not^y  awarded,  where  the  trial 
is  upon  a  record  of  n'ifiprius  varying  from 
the  roll,  although  the  plaintiff  be  non- 
fuTted,  -  -  203,204 

Where  venire  facias  denovo  fliall  be  awarded, 

284.  312 

liVhether  a  venire  facias  may  be  from  the 
ward  of  a  city,  -  150.164,165 

t^enire  facias  againft  two,  where  the  one  is 
dead,  after  iffue  and  trial  thereupon :  whe- 
ther the  judgment  again  ft  the  furvivor  be 
good,  .  -  .        4*6 

vv  here  m  a  venire  facias  fummonitus  eft  was 
returned,  where  it  ought  to  have  been  at" 
tachiatus  eft :  whether  good,  -       91 

Appeal  by  the  fon  and  heir  of  the  death  of 
his  father  againft  two,  that  the  one  prodi- 
tarihiht  other  fe/omciyconfpircd  his  deathi 
whether  there  ought  to  be  one  or  fcveral 
'tfenire  facias  for  the  trial  thereof,  -  53a 
See  tit.  Trial, 

Vcrdia 

If  it  do  find  matter  varying  from  the  decla- 
yatioD,  where  it  fhall  hurt  the  declaration, 
and  where  not,  -  151 

Where  U  (ball  make  an  ill  plea  or  ilTae  j?ood, 
6*  152,  153.  i68.  191 

Verdidt  general  as  the  plea  is  good,  and  not 
void  for  ancertaioty,  •  219 

VerdiA  fpecial  not  finding  the  plaintiff's  title, 
and  yet  good,  •  -»  22 

Vcrdia  finding  the  iflTue  precifely  for  th« 
plaintifFor  defendant,  and  new  matter  con- 
trary to  it,  is  good  according  to  the  ifRie, 
and  void  for  the  furplufage  found,  130, 
131.  198, aia 

Verdifl  find  damages  2o1.(to  be  paid  in  fuch 
a  conranodfty,  if  by  law  it  may  be)  it  is  a 
good  verdi£i  for  the  damages  found,  and 

.   iroidfoF  the  refidtte,  '-      ,        I19 

Vtrdi<i^,  where  void  by  reafon  of  repugnancy^ 

495 

Upon  a  writ  of  enquiry  of  wafte,  it  finds  that 
he  made  wafle  in  lefs  quantity,  and  doth 
not  find,  quod  nullum  aliud  fecit  vaflum  i 
whether  it  be  good,  *  414.  453 

That  the  defendant  afjitrnpfit,  where  there  be 
two  feveral  promifcs  alledged :  whether  it ' 
be  good,  "  -  ^19 

V'herc  it  gives  all  in  damages  in  an  affife,  for 
fix  years  arrearages  of  a  rent-fcckj  not 
mentioning  it  to  be  for  arrearages,  and  vet 
(hall  be 'good, 

Th.it  the  church  13  void  per  tempus  femeflre^ 
although  it  finds  not  the  tidbc  of  the  avoid- 
ance, is  good,  -  -  34 J 

Obligation  with  a  condition  to  pay  upon  the 
Ti^h  of  September  i  payment  is  pleaded  to 
^e  at  that  day  t  and  the  verdid  fiods^  th^rc 


was  no  payment  the  iatd  3 ift of  Septejsirr, 
yet  a  good  vcrdia,         -  -  ;s 

Verdift  certainly  given  and  uncertainly  re- 
turned, how  it  may  be  amended,  j  :< 

After  verdift  matter  of  form  fhallnotbc  prc- 

Wiudicial,  .  .  ^o,v 

here  two  contrary  verdiaa  be  given,  the 
firft  cannot  be  avoided,  unlefs  by  error  or 
attaint,  .  _  .         ^-3 

See  tit.  Venire  Facias  iiri/ Jndgnicat/' 

Vl  et  Armis. 

Where  the  omiffion  of  thofc  words  in  iwfjc?- 
ments  and  declarations  will  aaaike  thzm 
▼itious,  •  •  3,-1.  ^.y 

Vicar. 

Of  what  things  he  fhall  have  titbes,asflr/iiri/* 
dccim^f  -  -  .  ^ 

ViSuals  and  Victuallers. 
What  fball  be  faid  10  be  vido^Js,  and  who 
viftuallers,  &c.  ,       113.231,231 

Vill. 
Viil  and  parifii  fliall  be  intended  all  ooe  and 
the  lame,  if  the  contrary  appears  not,  iSx 
See  tit.  Fine. 

Unity  of  PoflMon. 
Where  and  what  things  it  (hall  extingoifh, 

4'S 


Voucher, 
Whether  one  may  vouch  the  king  with  a 
voucher  over,  .  ^^^  ^^ 

See  tit.  Infant* 

Vfts. 

Where  the  limitatfon  of  the  ufes  fhall  be  for 
the  limitation  of  the  eflatei  and  where  it 
ftall  be  conftrocd  larger  than  the  eftate, 

Ufes  limited  upon  recovery,  whieb  is  g^ 
hyef topped  (hall  bind  the  recoverec  and^is 
heirs,  and  all  claiming  under  hrm,       3S9 

Ufes  contingent,  by  what  ads  they  may  be 
deftroyed,  -  .  ,oi,  10^ 

Who  fhall  have  the  benefit  of  conlingcDt 
ufes,  and  by  what  ads  they  may  be  tranf- 
ferred,  fnfpcndcd,  or  deftroyed.  3  ^^ 

Ufes  raifcd  upon  confidcration  of  blood,  529, 

Ufury, 

What  Ihall  be  faid  ufury  within  the  fbr 
tutes,  -  .  25j 

It  ihall  not  be  ufury  where  the  agreement  li 
not  corrupt,        -  -  50, 

Permitted  10  be  paid,  if  it  exceeds  not  that 
whiqii  ii allowed  by  the  ftatutei,  273. 491 
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Outlawry- 

Rcvcrfcd  by  pica  :  whether  it  be  within  the 
ftatuteotlimitationt,  -         i94» '95 

Whether  theoijllawry  ofa  juror  fliall  begood 
caufc  to  difcharge  an  indidmcrtt,     -     147 

Where  the  defendant  after  imparlance  pleads 
outlawry,  and  upon  nultUl record  pleaded 
f;iiU  of  the  record,  judgment  (hall  he  abfo- 
lutelygiventandnot  d^refpQuiUs  oufier^  566 


i?7 
iia 


w. 

Wager  of  Law. 

Where  it  lie«,  -  - 

la  inferior  courts  It  is  not  allowed,    - 

Wales. 

Whether  a  certiorari  lies  to  remove  a  record 
or  indi£tment  there  found,    34-  33'»  33* 

Where  judgment  is  given  in  debt  agiinft  a 
defendant  in  lVale4,  who  dieth  inteftate, 
and  one  here  takes  letters  of  adminiftra- 
tion :  whether  any  execution  may  be  in 
IfTaUs^  -  -  -         34 

Whether  a  writ  of  appeal  may  be  brought  in 
the  neat  Engli/h  county  for  a  murder  in 
HTalest  -  -  »47»*48 

Whether  the  courts  in  H^aies  might  write  to 
the  archbifliop  or  biftiops  in  England  to 
certify  baftardy,  matrimony,  &c.  »47'  34* 

How  proceft  arc  there  returnable  from  day 
to  day>  and  not  confined  to  fifteen  days 
betwixt  the  tffte  and  return,         1 79. 154 

They  have  jurilUiaion  to  bold  plea  ot  lands 
not  held  of  the  king,        -  -        1 7^ 

Trials  may  be  there  made  in  Come  places  by 
fix  jurors  only,  -  -  *^o 

Cuftoms  in /Trti^i,  i7«»  i7*«  a3»«  * 38.  247, 
248.  a54.  a6o.  33a.  34*.  344-  562.  570 
See  tit.  Court  of  the  Marches. 

Ward  and  Wardfhip. 

Whether  a  diftrcfi  be  maintainable  for  relief, 

or  pro  'valor  e  maritaffiip        -         5  3  3  >  5  34 

Whether  the  heir  ihall  pay  relief  to  other 

lords  at  his  full  age,   where  his  land  had 

been  in  ward  to  the  king,  by  rcafon  of  other 

lands  held  in  capittf       -  -      534 

See  ^are  Impedit* 

Warranty.  ^ 

Inhere  warranty  defcended  and  attached 
upon  the  heir  in  remainder  is  defeated  by 
the  entry  of  the  tenant  for  life,  who  is  not 
bound  :  whether  it  be  defeated  <iuoad  the 
heir,  -  -  -  HS 

Where  warranty  fliall  be  faid  to  be  collateral, 
and  where  it  fliall  bar  him  who  bad  r'>ght 
bcforcr         -  -.  -      »5< 


Where  it  is  determined  by  the  returning  of 
the  fee  to  the  feoffor,        -  305.  36^ 

Whether  warranty  upon  a  feoffment  to  the 
ufe  of  the  feoffee  for  his  life,  remainder  for 
life,  and  after  to  the  feoffor  and  his  heirs» 
(hall  bind  for  the  benefit  of  him  in  re- 
mainder, -  369,  370,  37t 

What  Ihall  be  f^id  to  be  a  warranty  com- 
mencing by  diffeifin,     -         370. 433' 484- 

Where  found  by  fpecial  verdi^,  although  not 
pleaded,  yet  ihall  bindp  -  145 

How  the  ncovery  in  value  ihall  be  in  a  war- 
ranty againlt  the  king,  and  bow  he  ih'tll 
recover  over  in  value,        -        -     -96,97 

Warren. 


Waftc. 

Whether  the  affignce  of  the  lenbr  (hall  hav«  ' 
a^ion  ofwaite  for  cutting  down  timber- 
trees  during  the  leafc  for  year*-,    242, 24$ 

Wherein  waite  ailed ged  in  domibus  gardinis 
ei  pomariist  and  a  writ  of  enquiry  of  wjifte 
awar«led,  the  jury  finding  the  waite  in  cut- 
ting down  two  trees,  where  the  waite  was 
affigned  in  cutting  down  twenty  trees,  and 
they  do  not  find  quod  ullum  aliinl  fecii  "jcf" 
turn:  whether  it  be  good,  -        451 

Whit  judgment  fliall  be  given  upon  a  v^ff/Vvf 
facial  in  wafte,  where  fevcral  iffues  be 
joiued,  and  the  verdi£l  is  found  in  p<irt  for 
the  plaintiff  and  partagainil  him,  3S1 

If  ip  a  writ  of  enquiry  of  waile  there  be  more  . 
than  twelve  fworn :  whether  it  be  erro- 
neous, -         '  -  414 
Sei  tit.  Writ. 

fFaver  de  A^icn. 

The  king  may  wave  a  demurrer  or  iifue,  but 
not  any  other  againft  the  king,  without 
the  attorney-gcnerars  confent,      -      347 

Whether  the  pUintiff  in  an  a£lion  of  waftc 
brought  for  the  cutting  down  and  carrying 
away  of  a  timber- tree  may  wave  th;«t  ac- 
tion and  bring  an  adtiou  of  trover^  242, 243 

Ways. 

Whether  the  erecting  of  a  gate  upon  the 
highway  to  open  and  (hut  with  the  hand 
be  a  nuifance,  -  -       iS+j  185 

Who  ought  to  repair  highways,  336 

Wife.     See  Baron  and  Feme, 
and  f  erne  Sole. 

Wilis-  5^^  Teftament  and  Dcvife. 

Witneffibs. 

Ad  ieft'ijicandum  make  default,  522,  523. 540* 

54t 
Perjured,  -  -  99 

Words. 
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Words. 
Vo  words  are  trcA{bnablc>  nnlefs  made  io  by 

fOflKT  ftatutCt  -  -  12^ 

Of  fiicb  words  as  are  not  ufual  the  law  dotb 
not  take  any  conufanccfy  -  5541  555 
Si€  tit*  A£lioa  Air  Cafe,  and  Expo&iion* 


fVoad  and  fy'cld. 
Whether  miMutup  decima^ 

Writ. 


ftS 


The  REG  18TER  19  the  rule  of  oriji[htal  xvrits^ 
but Judicwl writs  may  be  framed  according 
to  the  dtredliun  anddifcretion  of  the  court* 

527 

Where  it  ihall  be  awarded  to  the  coroner«» 

where  the  flicrifTis  plaintiff  or  defend int» 

Writ  of  right  of  adTowfon,  the  manner  of 
proceedings  therein,   511.  574.  589,  590, 

S9it  59» 

Writ  of  quod  ei  deforCfat,  where  it  may  be 

general  and  count  fpecial  in  what  a£^ion 

he  will,        -  ...    444,  44- 

Wril  demanding  15.  acr.jampna  et  bruerne  ; 

whether  it  be  u net rtain»       -        -      179 


Wrrt  of  enquiry  of  wafte  is  not  a  mere  inqaefir 
of  office,  but  in  nature  ofa  vcrdidl;  where- 
of an  attaint  lies*        -    •  -         414 

Writ  to  enquire  of  the  preferving  of  ii^clo- 

fures ;  how  and  in  what  cafes  it  fhall  bc» 

»8o,  281. 439,  440 

Writ  to  certify  that  7*  ^-  >»  a  htxron^  and  thtt 
procefs  (hould  not  be  awarded  againft  hiniy 
bat  as  agatnfta  peer  of  the  realm,  105, 206 

Writ  awarded  to  a  biihop  out  of  fVaUs  isixid 
whether  it  may  be  to  the  archbifhop,    342 

Writ  of  reftitution  awarded  upon  an  eje^- 
ment  for  tithes,        -  -  201 

Awarded  to  the  eccleHaftical  court,  for  the 
admitting  and  Cwearingof  a  church  warden  » 

For  the  admitting  and  fwearing  of  the  clerk 
of  ^  parifh.  -  -  5^9 

Writ  of  privilege*  to  difcharge  an  attorney 
or  cltrk  of  the  court  from  being  preffed  for 
a  foldier,  -   .         -  -  ix 

From  being  conftable,  &c.  -  38* 

W^rit^f  privilege  for  ferjeanti  at  law  and 
their  fervant$»to  be  fued  only  in  the  conr- 
mon  pleas,  -  -  -  84, 85 

Writ  of  diftringas  villata  cireumadjacent*  ad  ' 
U*i>and^  Jepei^  Q?V.  upon  the  tfcatute  of  13. 
£</w.  I.        -         28«,  281,  439»44o.  580- 


^Amq.  n^fter  *  Agricola,  pofterjtati  narrafus  et  haditusyfuperftes  ent, 

Tacitus  /«  vita  Jum  Agricol-£,  Socrl/uu 


TUyy^m 


3  bios  ObS  77li  171 


I 


